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FULL BENCH. 


The 2nd February, 1897. 

Present: 

Mr. Jif^TicE Knox, Mr. Justice BurkiIt anuMr. Justice Airman. 

Queen-Empress 

versus 

Ishri.* 

Criminal Procedure Code, sections 36 and 367—Concurrent 
sentences not authorised by the Code. 

• There is no provision in the Code of Criminal Procedure by which a Court is empower¬ 
ed, on convicting an accused person of two or nsore offences at the same time, to direct that 
the teatences imposed in respect of such offences shall run concurrently. 

Tiil§ case was referred to a Bench at the instance of Airman, J., in view of 
the rulings of the^Court in Queen-Empress v. Wazir Jan, I.L.B., 10 All., 68, and 
Queen-Empress v. Dalip, I. L. E., 18 All., 246. The facts of the case, so far as 
they aTe necessary for the purposes of this report, appear from the order of 
the Court. 

^nox, Bupkitt and Aikm&n, JJ. —This case was called-for on a perusal 
of the Sq^8ioi\^,statement of tlie Bareilly District for the month cf October 
1896. The Sessions Judge hatl convicted an accused person of separate ofl'ences 
falling under sections 420, 467 and 471 of the Indian Penal Code. For each 
offence he sentenced the accused to suffer rigorous imprisonment for three 
months and directed that the sentences should run concurrently. The passing 
of concurrent sentences is^nowhere authorised by the Code of Criminal Proce¬ 
dure. Section d5 of that Code provides that when a person is convicted at 
one trial of two or more distinct offences, the Court may sentence him for 
such offences to separate terms of imprisonment, but provides [2] that the 
separate terms of imprisonment shall commence one after the expiration of the 
Other in such order as the Court may direct. These words show that the 

* Cnmical Revision No. 38 of 1897. 
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passing of oonourrent sentences was not in the contemplation of the Legislafmre 
for oases in which convictions take plAoe at one trial. Section 397 of the Oode 
provides that in case of a person already undergoing a sentence of impri^An- 
ment and such person being sentenced to another term of imprisonment, suol> 
latter impilsonment shall commence at the expiration of the imprisonment to 
which he has been previously sentenced. We cannot but regret tbat'^a power 
to pass concurrent sentences has not been conferred by the Oode. Numerous 
oases occur to us in which such a power would be very salutary. As^ the law 
at present stands, we must hold that the concurrent sentences passed are 
illegal. We accordingly set aside the sentences passed in this case, and direct 
that for each offence the accused suffer rigorous imprisonment for a term of 
one month. These terms of imprisonment will run consecutively from the 
date of the original conviction. Let the papers be returned. 

KOTB8. c 

[ The Criminal Procedure Code, 189^, added these words to see. 86, visa ' unless the 
Court directs that such punishmen||i shall run concurrentlyThis ense has therefore lost 
its authority.] 
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APPELLATE CIVIL. 

The 6th July, 1897. 

Present: 

Mb. Justice Banerji and Mb. Justice Airman. 

Nabbu Khan.Plaintiff 

versus 

Sita.Defendant.’’ 


Civil Procedure Code, sections 440 et seqq.— Lunatic—Act No. X^XV* 
of 185S — Lunatic, not adjudged to he so, may sue through a 
next friend or defend through a guardian ad litem. 

V 

The provisions of Chapter XXXI of the Oode of Civil Procedure are not exhaustive, and 
where a person is admitted or has been found to be of unsound mind, although he has not 
been adjudged to be so under Act No. XXXV of 1858, or by any other law for the time being 
in force, he should, if a plaintiff, be allowed to sue through his next friend, and the Court 
should appoint a guardian ad liUin whore he is a defendant. Porter v. Porter, L. R., 87 Ch. 
D., 420 ; VienA;af-[8]ramnna Bamhhat v. Timappa Devappa, 1. L. B., 16 Bom.,c 183; 
Tukaram Anant Joshi v. Vithal Joshi, I. L. B., 13 Bom., 666; Uma Sundagi Date v. itamji 
Haidar, I. L. R., 7 Cal., 242, and Jonnagadla Subbaya v. Thatiparthi Stnadala Buthaya, 
1. L. R., 6 Mad., 380, referred to. 

The facts of this case are as follows: During the years 1667—1690 three sons 
of one Mendu Khan sold certain shops belonging to tbe family to Gajju Mai, 
and the deed of sale was signed also by one of the brothers on behalf of a 
fourth brother, Nabbu Khan, who was of unsound mind. In 1894 the present 
suit was brought by Nabbu Khan's aunt, Musammat Cbhoti, as his nest friend 
to recover a one-fourth share in tbe shops soM on the ground that Nabbu 

* Second Appeal No. 293 of 1896, from a decree of L. O. Evans, Esq., DistrioWudge of 
Aligarh, dated the 4th December 1894, reversing a decree of Byed Abdur Bamk, Kuxeif of 
Koil, dated the 6th June 1894. 
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KlTao at the time of the sale had been insane and incapable of contracting. 
Nabbn Khan was admittedly insand and had been so from his birth, but he 
had never been adjudged a lunatic under Act No. XXXV of 1858. 

The Oourt of First Instance (Munsif of Koil) decreed the claim, holding 
that, there being in fact no doubt as to the plaintiff’s lunacy, there was no reason 
why he should not sue through a next friend, even though he had not been 
adjudged a lunatip.* 

Ttfb defendant (the representative of the original vendee) appealed. The * 
Lower Appellate Court (District Judge of Aligarh) decreed the appeal, holding 
that it was necessary that the plaintiff should have been adjudged a lunatic 
txxder Act No. XXXY of 1858, and further because the plaintiff did not seek 
to recover possession of his share of the property on payment of a proportionate 
share of the purchase-money paid by the husband of the defendant appellant. 
The plaintiff thereupon appealed to the High Court. 

Lala £hilzari Lai, for the .Appellant. « 

Pandit Sundar Lai, for the Bespondent. 

Banerji and Aikman, JJ. —The suit out of which this appeal has arisen 
was brought on behalf of one Nabbu Khan, who is alleged to be a lunatic, by 
his aunt, Musammat Chhoti, as his next friend. Nabbu Khan has not been 
adjudged to be a [ 4 ] lunatic under Act No. XXXV of 1858, but the Lower 
Appelifite Court has found it to be an admitted fact that he is a lunatic. That 
Court has, however, held, on the authority of cerlain rulings to which it has 
referred, that section 440 and the following sections of the Code of Civil 
Procedure are, with reference to the provisions of section 463, inapplicable to 
the case of a lunatic not adjudged to be so, and^that therefore the aunt is not 
competent to sue on his behalf as his next friend. On this ground and on 
another ground, to which we shall refer hereafter, the learned Judge has dismissed 

thS suit. 

• 

It is contended, in this second appeal which has been preferred on behalf 
of Nhbbu Khan, that the fact that he was not adjudged a lunatic does not render 
the sffit brought by** him through a guardian an invalid suit. In our opinion 
this contention must prevail. 

• ,By section 463 of the Code of Civil Procedure the provisions of sections 440 
to 462 are made applicable to the case of persons of unsound mind adjudged to 
be so. But that section does not, in our opinion, forbid the institution of a suit 
by a next friend*on behalf of a person of unsound mind, who is in fact a lunatic, 
but has not been adjudged to he so, or the appointment of a guardian ad litem 
tor the purpose of defending a suit brought against such a person. It is true, 
as held in Uma Sundari Dasi v. Bamji Haidar, I. L. B., 7 Cal., 242, that, so 
long as a person has not been adjudged to be of unsound mind, he cannot be 
dee'medato have lost his civihi^ights and to be consequently incompetent to sue 
in his own name. But from this it does not follow that a person who is really 
of unsound mind, but has not been declared to be so, cannot sue through a 
HjBat friend or defend a suit through a guardian ad litem. If we were to hold 
that a person of unsound mind is not entitled to sue by a next; friend or defend 
*by a guardian ad litem until he has been adjudged to be a lunatic, serious 
failure o& justice might result. For example, if a trespasser were doing 
irremediable damage to the property of a lunatic, the interests [53 of the latter 
not promptly be protected aud the trespass could not be restrained 
by suit till an adjudication bad been obtained that he was of unsound 
mmdr Similarly if a lunatic causes serious injury to another, the latter 
t|vUl not be in a position to sue the lunatic without getting him declared to be 
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so.. And if he be allowed to sue the lunatic without getting a guardian 
appointed for the su^ti the lunatic ^ill be seriously prejudiced, ag the 
fact of his being of unsound mind will prevent him from defending the aotidh. 
As observed by Bowen, L. J., in Porter v. Porter, L. B., 37 Ob. D., 420, at 
pp. 429 and ‘430 :—“ When there is a person of unsound mind, who, although 
not found to be of unsound mind by inquisition, nevertheless stands in^Peed of 
the protection or the intervention of the Court as regards his property, real or 
personal, or as regards any portion of his property, then, supposing ha would, 
'if sane, be entitled to the intervention of the Court, a third person, a stranger, 
may come forward and do that which is clearly for the benefit of the person oi 
weak mind. It is obvious that in the absence of the principal person who is 
concerned his property ought to be left, as far as possible, and so far as h!s’ 
interest does not render the opposite thing necessary to be done, in the con¬ 
dition in which it wa,8— qiiieta nonmovere. But still, if it is for his protection 
and for his obvious benefit, then the Court ought to interfere to give him, while 
his senses are sleeping, the same sort of protection to which he would^e entitled 
if bis senses were awake and he could act for himself.” T^ese observations 
state in more forcible terms th*an we can employ, the reasons which ought to 
induce a Court to permit a person of unsound mind, although not adjudged to 
be so, to sue or defend through his next friend or his guardiai^ ad litem, as the 
case may be. In our opinion the provisions of the Code of Civil Procedure 
are not in this respect exhaustive, and we hold that if a person be admitted or 
found to be of unsound mind, although he has not been adjudged to be^cf under 
Act No. XXXV of 1858, or any ‘other law for the time being in force, he 
should, if a plaintiff, be [ 8 ] allowed to sue through his next friend, and the 
Court should appoint a guardian ud litem where he is the defendant. This was 
the view of Sargent, 0. J , and Birdwood, J., in Venkatramana Ramhhat v. 
Timappa Devappa,!. L. B., 16 Bom., 132, and apparently of Jardine and 
Candy, J.J., In Tukaram Anant Joshi v. Vithal Joshi, I. L. B., 13 Bom., 656. 
In the former case it was held that “ although section 443* of the Code of Ciwl 
Procedure (XIV of 1882), read with section 463, does not oblige a Cou^t to 
appoint a guardian ad litem for a defendant of unsound miyd except in the case 
where he has been adjudged to be of unsound mind under Act XXXV of 1866, 
still upon general principles and in conformity with the practice of the Court of 
Chancery, the Court should assign a guardian ad litem for the defendant if it 
finds on inquiry that he is of unsound mind so as to be unfit to defend‘the 
suit.” In the jatter case the learned Judges seem to have been of opinion that, 
irrespective of the provisions of Chapter XXXI of the Code of Civil Procedure 
the next friend of a person of unsound mind not so a^udicated could maintain 
a suit, if, having regard to the nature of the suit and ' the principles of equity 
as applied in the practice of tribunals,” such an action could be brought by a 
next friend. In the particular case before the learned Judges they referrdB to 
the rule stated in Daniell’s Chancery Practice, pth Kdn., V(ri.*I, p.*116, on 
the authority of Halfhide v. Robinson, L. B., 9 Ch., 373, namely, that “ if the 
object of the action is to deal with the real estate of a person of unsound mind 
(as an action for partition or for sale in lieu thereof) the action cannot be 
Wugbt by a next friend,” and held that the suit, which was one for a partition 
of ancestral property, could not be maintained by the^iext friend of the lunatic.* 

* C See. 443;—Where the defendant to a suit is minor, the Court, on being satisfied of 
the fact of his minority, shall appoint a proper person to be 
Guardian ad litem to be guardian for the suit for suclj minor, to put in the defence for 
appointed by Court, such minor, and generally to act on his behalf in the conduct 

of the case. 

A guardian for the suit is not a guardian of person or property within the meafiin^ of 
the Indian Majority Act, 1876, Section 8.] w 
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Ib has, however, been decided in the laber ease of Porter v. Porter, L. B., 37 Ch. 
D,, 420, bo which we have referred above, bhat an acbion which is primd facie 
foif bhe benelib of a person of unsound mind (e.g., a partition action) may be 
brought by the next friend (Pope’s Law and Practice of Lunacy^ 2nd Edn., 
p. 325). So that [7] the rule on the subject in England is no longer the 
rule stafbd in Daniell’s Chancery Practice. 

In Jonnagadlci • Subbay a V. Thatiparthi Senadala Buthaya, I. L. B., 6 
Mad., 380, all that was decided was* bhat a guardian ad litem for a defendant 
who has not been declared to be a lunatic under Act No. XXXV of 1858 
cannot be appointed under Chapter XXXI of the Code of Civil Procedure. 
W^e are, however, of opinion, for the reasons stated above, that upon general 
principles, and irrespective of the provisions of that chapter, a person of 
unsound mind, although not adjudged to be so, may sue by a next friend, and 
that a guardian for the suit for such a lunatic may be appointed by the Court. 

In the case before us the claim is to recover possession of property alleged 
to belong td the lunatic Nabbu Khan whieh has been sold by his brothers. 
Such a suit is the benefit of the lunatic, and could, in our opinion, be 
brought by his next friend. The Court below has erred in dismissing it on the 
ground that it could not be so brought. The Lower Appellate Court has also 
neld the suit t<9 be untenable on the ground that the sale was a bona 
fide one for adequate consideration, and that the plaintiff did not offer to 
pay a pgoportionate part of the purchase money. In our opinion this was not 
a valid grbund for dismissing the suit. The tearnec^ Judge ought to have found 
whether the lunatic had benefited by the sale. If he had not, the mere fact 
of the purchaser paying full value would not give him any title to the share of 
the lunatic, which the brothers of the lunatic had no right to sell, nor would 
tliat^ entitle the purchaser to a proportionate share of the purchase money. 
Moreover, if it be found that the plaintiff, lunatic, benefited by the sale, that 
would not entail a dismissal of the suit, but the decree for possession should 
be made conditional upon his making restitution to the purchaser. 

We allow the appeal, and, setting aside the decree of the Lower Appellate 
Coprt, femand the ca'le to that Court under section 562 [8] of the Code of 
Civil Procedure, with directions to readmit it under its original number in the 
regntg? and to try it on the merits. Costs here and hitherto will abide the 
evenj;. 

Appeal decreed and cause remanded. 

NOTES. 

• [The C. P. C., 1908, O. 32, r. 15, hiw added these words :—“ And to persons who though 
not so tkdjudged a,re found by the Court on inquiry, by reason of unsoundness of mind or 
mental infirmity, to be incapable of piotecting their interests when suing or being sued.” 

l%e previous case-law on the subject was the same ;—(1899) 23 Bom., 633 ; (1901) 25 
Mad.; 504 h(190g) 33 Cal., 1094 ; (1905) P. R., 31 : (1906) 3 L. B. R., 169.] 
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The 6th July, 1897. 

Phksbnt; 

•Mb. Justice Banerji and Mr. Justice Airman 

Puran Mai.Plaintifif 

vertw • 

Krant Singb.Defendant. 


Civil Procedure Code, section 644—Appeal—Ground of appeal common to all 
the judgment-debtors—Reversal or modification of decree as 
. against all on appeal by one only. 

Beotion 544t of the Code of Civil Procedure doe/not enable an appellate Court to decide, 
upon a ground which it considers to beecommon to all the defendants, an appeal preferred 
by one only of such defendants, ai^ to reverse or modify the decree af the Court below in 
favour of all the defendants, unless the lower Court has proceeded upon aground common 
to all the defendants. It is only when the decree appealed against has proceeded upon a 
ground common to all the defendants, that is, when the Court belowshas made a decre^ 
against several defendants upon a finding which applies equally to all of them, that under 
section 544 any one of the defendants may appeal against the whole decree and the apppl. 
late Court may reverse or modify that decree in favour of all the defendants. Ptrotah Chun- 
der Dutt v. Koorbanissa Bibee, W. R., 130, referred to. 

The facts of this case are fully stated in the judgment of Banerji, J. 

Babu Durga Charan Banerji, for the Appellant, 

Babu Satya Chandar Mukerji, for the Respondent. 

Banerji, J. —This was a suit for possession of certain property purchased 
at auction in 1882 by the plaintiff appellant as the property of one Ajab 
Singh and his son Umed Singh. The suit was brought against these persons 
only. Krant Singh, another son of Ajab Singh, intervened, under section*32 
of the Code of Civil Procedure, and was added as a defendant. Ajab Singh 
did not enter an appearance. Umed Singh defended the suit by ItU^ing 
that after the auction sale a compromise took place between him and the 
plaintiff, under which the plaintiff received [93 the purchase money afrom 
him and surrendered the property to him. Krant Singh’s defence was 
to the effect that the property originally belonged to his grandmother 
Musammat Pohpa; that after her it passed to him, Krant Singh, and to 
his brothers Umed Singh and Dhaukkal Singh ; that the plaintiff acquired 
by his auction purchase only t>he one-third share of Umed Singh, ani that 
his claim in respect of two-thirds of the property was untensfble. ' The 
Court of First Instance decreed the claim against all the three defendants. 
Neither Ajab Singh nor Umed Singh appealed, and they allowed the decree to 


^Second Appeal No. 1163 of 1695, from a decree of W. Tudball, Esq., Additional Judgb of 
Aligarh, dated the 9th September 1695, reversing a decree of Manlvi Abdur BAhim, Monsif 
of Kasganj, dated the 27th November 1894. 


t ( Sec. 544 :—Where there are more plaintiffs or more defendants than*one in a suit, 
and the decree appealed against proceeds on any ground oommon 
One of several plamtife piaintifis or to all the defendants, any one of the 

or de endants may plaintiffs or of the defendants may appeal against the whole 

.......J decree, and thereupon the Appellate Oourt may reverse or 

it p (^ed on ground m- deoree in favour of all the plaintiffs or dueodants, 

as the case may be. ] 
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beltome final as against: them. Erant ^Singh alone perferred an appeal, aad 
oonteflded, first, that the plaintiff did not acquire more than a third share of 
tlfe property hy virtue of his auction purchase; and, secondly, that under a' 
private arrangement, which took place after his auction purchase, j;he plaintiff 
withdrew from his purchase. He thus urged for the first time in appeal a 
ground Vhich he had not taken in his defence in the Court of First Instance. 
The Lower Appell|ite Court held this gi;pund of appeal to he a valid one, and, 
purporting to act under section 544 of the Code of Civil Procedure, it set aside 
the decree of the Court of First Instance and dismissed the suit. The other 
grounds of appeal were not tried at all. 

* In my opinion the learned Judge has erred in applying section 544 to 
this case. That section does not enable an appellate Court to decide upon a 
ground which it considers to be common to all the defendants, an appeal 
preferred by one only of such defendants, and to reverse Sr modify the decree 
of the Court below in favour of atl the defendants, unless the lower Court has 
proceeded hpon a ground common to all thh defendants. It is only when the 
decree appealed dgainst has proceeded upon a grfiund common to all the defend¬ 
ants, that is, when the Court below has made a decree against several 
defendants upon a finding which applies equally to all of them, that under 
section 544 any Sne of the defendants may appeal against the whole decree 
and the appellate Court may [10] reverse or modify that decree in favour of 
a41 tha defendants. This view is supported by the ruling of the Calcutta 
High Codrt in Protab Chunder Dutt v. Koorbannisc^ Bibee, 14 W. R., 130. In 
this csfse there was no ground common to the defence set up by Umed Singh 
and that put forward by Krant Singh. On the contrary, the case of the latter 
was inconsistent with that of the former. Whilst Umed Singh urged that 
the whole of the property claimed had been reconveyed to him by the plaintiff 
after the auction sale, Krant Singh contended that Umed Singh had no more 
than a third share in the property, and that the plaintiff had acquired that share 
only under his auction purchase. The Court of First Instance also considered 
the ease of Umed Singh separately from that of Krant Singh. It held that 
Musanftnat Pohpa, the owner of the property had died before Krant Singh and 
Dhaukkal Singh were born and the property passed to Umed Singh alone. It 
fouiid ^hat the allegation made by Umed Singh that the plaintiff had surrendered 
the property to him on receipt of the sale consideration had not been proved. 
Tha|^ Court therefore in making its decree did not proceed upon aground common 
to all the defendants. Consequently Krant Singh was not competent to appeal 
against the whole decree and the Lower Appellate Court had no authority, under 
sliotion 544, to reverse or modify that decree in favour of all the defendants on 
the appeal of Krant Singh alone. 

Vbe Court has, in ray opinion, erred in allowing Krant Singh to set up in 
appeal atsaselifbonsistent with that put forward by him in the Court of First 
Instance. As I have said above, his contention in the Munsif’s Court was that 
Umed Singh owned only a one-third share in the property, and that consequently 
the plaintiff's-claim for the remaining two-thirds of the property was untenable. 
Inconsistently with that defence he urged in appeal that the plaintiff had no 
nght whatever to the propSrty, inasmuch as be had withdrawn from his auction 
purchase. 'This last contention suggests that the plaintiff bad purchased the 
[11] whole property. Such an inconsistent plea he could not be allowed to 
raise in appeal, and the Lowet*Appellate Court ought not to have considered that 
plea and to have decided the appeal with reference to that plea. 

*would allow the appeal as between the parties to it, and, setting aside 
the decree below, remand the case to the Lower Appellate Court under section 
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S&3 of the Code of Civil Prooedare for a triftl of the other ^htfstidfif ‘i^ 
th& appeal before that Ooort. The apiMllant mil get his oosts df 

Aikman, J.;—I odnour in the judgment of my brother BANBli^;i>iid iP 
the deoree proposed by him. As this appeal is allowed'" as between tbd 
ties to it,” it will not affect any benefit which the defendants to the 8||it who 
afe not parties to it may have obtained by the deoree of the Lower Appellate 
Court. f . 

. Appeal decreed and cause remanded. 


NOTES. 

[This waa followed in (1900) 22 All., 386 ; (1908) 9 C, L.J., 461 ; (1902) 16 C. P. L. B., 
118 : see also (1904) 8 C. W. N., 496.] 
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FULL BENCH. 

The 7th July, 1897. 

, Present: 

Mr. Justice Knox, Mk. Justice Blair, and Mr. Justice Buri^tt. 


Amjad Ali and others.Plaintiffs 

versus 

Muhammad Jsrail and others.Defendants.* 


Act No. Vll of 1870 {Court Fees Act), sections 12 and 28—Court fee- — 
Finality of decision of Court on question of Court fee. ^ 

*' c 

The decision of the Court on a question of the Court fee payable on a plaint or memoaan- 
dum of appeal which is to be “ final as between the parties to the suit ’’ must be a decision 
made between the parties on the record and after they have had an opportunity oi Ifaing 
heard, and not a decision based upon the report of a munsarim before the plaint or memo¬ 
randum of appeal is filed and therefore before any parties are before the Court. 

Hence where a Court ofFirst Instance held on the report of the Munsarim that a plaint 
presented co it had been insufficiently stamped, but subsequently, both parties being before 
the Court and arguments having been heard, decided that the Court fee originally paid was 
sufficient; it was held that the latter decision was the decision whioh was final as between 
the parties within the meaning of section 12t of the Court Fees Act, 1870. ^ 

* Second Appeal No. 889 of 1894, from a decree of H. Q. Pearse, Esq.,district Judge of 
Agra, dated the 26tb July 1894, confirming a decree of Maulvi Aziz-ul Rahman, Subordinate 
Judge of Agra, dated the 12th March 1894. 

t [ Sec. 12:—(i) Every question relating to valuation for the purpose of detenpin- 
ing the amount of any fee chargeable under this chapter on a 
Decision of questions as plaint or memorandum of app^l, shall be decided by the Court 
to valuation. in whioh such plaint or memorandum, a^the case may be, is 

filed, and such decision shall be final as betweezf the parties to 

the suit. 

(ii) But whenever any such suit comes before a Court of appeal, reference or revision, if 
such Court considers that the said question has been wrongly decided, to the detriment of 
the revenue, it shall require the party by whom such fee has been paid to pay so much addi¬ 
tional fee as would hare been payable had the question been rightly decided, and thsaprovi- 
sions of section ten, paragraph ii, shall apply.] 
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EilS] Thb pUintiffs to this Wse saed for prS'emption in respect; of a sale 
exeeiMed-dp tbe idih of October lH92.^Their plaint was presented in the Courts 
of the Subordinate Judge .bn the 16tb of November 1893, the first day on whiob 
the Court was open after the Dasserah vacation. On that day the Munsarim* 
Reported that the court fees paid on the plaint were insufficient, find that the’ 
plaint sequired to be atneuded in respect of a claim for redemption. Upon this- 
'report the Court on the same day ordered that the plaint should be returned 
for amendment, tofi.directed that lA sh&uld be presented again, amended, and 
with tlfe deficient Court fee duty, within four days. On the following day 
^November 17th) the plaintiffs appeared before the Subordinate Judge and 
o&iected to his order in the matter of the Court fee payable on their plaint. 
They contended that the amount of Court fees they had paid was sufficient, but 
at the same time they brought into Court the additional amount they had been 
ordered to pay, and submitted themsdlves to the order of the Court as to 
whether it should be paid or not.,They also pointed out that they had not made 
any claim for redemption. On this petition the Court ordered the deficient 
Court fee duty to be paid, which was dond, and the plaint was then admitted 
and registered and summonses were served fin the defendants. The Court 
either disregarded or countermanded its order as to returning the plaint for 
amendment, and the case proceeded to a hearing without amendment. At the 
hearing of the silit the defendants raised the objection that the suit was barred 
by limitation, the plaint not having been properly stamped when presented on 
tfhe 16th November, and the deficiency not having been made good within 
time. Tlie Court, having heard arguments on this point, reconsidered its 
formef ex parte decision, and held that the Court fee originally paid on the 
plaint was sufficient. The suit was ultimately dismissed on the merits. 

The plaintifis appealed, and the defendants preferred an objection under 
section 661 of the C ide of Civil Procedure raising the same point of limita- 
tioti. The Lower Appellate Court (District [13] Judge of Agra) allowed the 
objection and dismissed the suit on the ground that it was barred by limitation. 

4rhe plaintiffs thereupon appealed to the High Court. 

D. N. for the Appellants. 

I^r. T. Conlan and Pandit Sundar Lai, for the Bespondents. 

^iBurkitt, J .—The suit in which this second appeal has arisen is one for 
pre-emption. The sale-deed on which the cause of action for pre-emption is 
alleged to have arisen bears date of the 19th of October 1892. The plaint was 
presented in the Court of the Subordinate Judge on November I6th, 1893, the 
first day on which the Court was open after the Dasserah vacation. Therefore, 
so far as the day on which it was presented is concerned, the plaint was within 
limitation under section 5 of the Limitation Act. On November 16th, the 
Court iSl 4 insaj:ii.p reported that the court fees paid on the plaint were insuffi¬ 
cient and that the plaint required to he amended in respect of a claim for 
redemption. On this report the Court on the same day ordered that the plaint 
should be returned for amendment, and directed that it should be presented 
again, amended and with the deficient Court fee duty, within four days. 

' Now in passing that orde^the Subordinate Judge exceeded his powers, as has- 
been heid,in thb case of Jainti Brasad v. Bacchu Singh, I. L. R., 15 All., 65. 
The last day of the limitation period during which the plaint could have been 
presented so as to be a valid plaint was November 16th, 1893. If the plaint aa 
presented on that day was not sufficiently stamped, and if the deficient duty 
were qot paid op that day, it was not a valid plaint. The Subordinate Judge 
, half* no power to extend the period of limitation provided by Act No. XV of 


9 Ai^.—3 


9 



I.L.R. 20 All. 14 


AMJAD Alii &o. V. 


18^7 by permitting the intending plaintiffs to pay iu the deficient Ooart ‘1^ 
after November 16th. The case is not one to which the proviso to section 28 
of the Court Fees Act applies, and therefore no payment subsegnent to 
November 16th of any deficient Court fees could validate the plaint. As matter 
of fact the plaint was not returned to the plaintiffs, for on the following day 
(November 17th) they appeared £14] before the Subordinate Judge snd put 
•in a petition in which they objected to his order as to the amount of Court fees’ 
(paid on the plaint being insufficient. They,.contended that the amount of the 
Hiourt fees they had paid was sufficient, but at the same time they brought into 
Oourt the additional amount they had been ordered to pay and submitted 
themselves to the order of the Court as to whether it should he paid or not. 
They also pointed out that they had not made any claim for redemption. On 
this petition the Court ordered the deficient Court fee duty to be paid, which 
was done, and the plaint was then admitted and registered, and summonses were 
served on the defendants. The Court either disregarded or countermanded 
its order as to returning the plaint for amendment, and the case proceeded to 
a hearing without amendment. '' ‘ 

I V r 

One of the pleas taken by the defendants at the hearing was that the 
suit was barred by limitation. Their contention was that the plaint as pre¬ 
sented on November 16th, 1893, was not a valid plaint, as it was not suffi¬ 
ciently stamped, and that as the deficient duty was not paid till the following 
day, when the limitation period had expired, there was not before the Court 
any valid plaint to which they ^could be called on to plead. The plaintiffs 
replied that the court fees paid originally on the plaint on November 16tb wore 
sufficient, and that the Court had acted erroneously in compelling them to pay 
a larger sum. They contended that the plaint as presented on November 16th 
was a valid plaint. On these pleadings the Subordinate Judge, having heard 
argument on an issue as to whether the suit was barred by limitation or not, 
decided that it was not so barred, bolding that the stamp duty paid on Novem¬ 
ber 16tb was sufficient, that the plaint was “ legal and valid ” on the day On 
which it was presented, and that “ subseguent proceedings cannot invalidate a 
valid plaint.” The suit was ultimately dismissed on the i^ierits. 

n 

On appeal by the plaintiffs the defendants put in an objection under 
section 561 of the Code of Civil Procedure. Their contention was th%j; the 
Subordinate Judge was wrong in holding [10] that the suit was not time- 
barred and that the plaint was properly stamped when presented on November 
16th. The District Judge on these pleas held that ” the plaint being insuffi¬ 
ciently stamped on November 16tb was not a plaint,” and that that day being 
the last day of limitation, the Subordinate Judge was not competent to give 
time to amend the plaint or make good the deficiency. The learned Judge 
further gave his reasons for bolding that the plaint when presented was inraffi- 
oiently stamped. 

On second appeal to this Court the case has been referred to a Bench of 
three Judges. Before us the case has been almost entirely argued on the effect 
of the words" such decision shall be final as between the parties to the suitT” 
in section J2of the Court Fees Act, a point which apparently was not raise4 
before the District Judge, and which, I must say, is not in so many words 
taken in the memorandum of appeal to this Court. The section Sited above 
provides that" every question relating to valuation for the purpose of deter¬ 
mining the amount of any fee chargeable under’this chapter on a plaint ora 
memorandum of appeal shall be decided by the Court in which such plaint 
or roemoraodum, as the case may be, is filed, and such decision sfialS* be 
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Oiial as between tbe parties to the suit." The questioh we have to decide i;^— 
whiob of the orders passed by the Subordinate Judge in this ease is the “ de- 
eieion ” which is to be considered “ final ” under section 12. ^ 

Putting aside as immaterial the order passed on November Nth, it being 
merely«a repetition of the order passed on the 16th, there are two orders which 
we have to consider. The first is the order of November 16th, by which the 
Subordinate Judge held that the plaint tvas not sufficiently stamped and direct¬ 
ed the deficient duty to be made good within four days. It is admitted that* 
ff that order is tbe “ decision " which section 12 makes final as between the 
parties, tbe case is at an end, the plaint not having been stamped within limita¬ 
tion to the amount required by that order. The second order is that passed 
at the hearing of an issue raised between tbe parties, by which it was held 
that the plaint when presented was sufficiently stamped,and so was a valid plaint. 
[16] If that order be the “ decision" referred to in section 12 of the Court 

Pees Act, it is admitted that this appeal must so far be allowed. 

• 

In my opinion the latter of the two order# must be considered to be the 
decision " referred to in section 12 of the Court Fees Act. To bold otherwise 
, would,it appears to me, be most unjust and productive of hardship in many oases. 
The first order was not one passed between the parties. Indeed on November 
16th, when that order was passed, there can hardly be said to have been any 
^rtiea-or any suit. The plaint had not been admitted nor registered, and the 
defendants had not been summoned. I finif it difi^ult to understand how a 
decision can be arrived at, which will be final as between parties, at the 
making of which practically neither party was heard. On the presentation 
of the plaint, all that happened was that tbe Munsarim made a report to 
the Court which tbe Court adopted, apparently without even calling on the 
plaintiffs. On the following day, when the plaintiffs did contest the correct¬ 
ness of the order as to the insufficiency of the court fees, it was too late, 
limitation having expired, and, according to the respondents’ contention, 
this "decision, though passed without hearing either party, is final and 
d^rivfs the plaintiffb of all redress. 1 am unable to believe that the Legis¬ 
lature intended the word " decision ’’ to be so interpreted. I cannot think that 
it warintended to mean a mere ex parte order by the Court, passed without 
argument and in the absence at least of one of tbe parties—the defendants. I 
takq it that in a case in which the defendants have appeared and in which one 
or other side challenges the correctness of tbe Court fees paid on the plaint, in 
that case the Court will have jurisdiction, and will be bound, to decide the 
Question of valuation as between the parties, and may conceivably take a view 
different from that which it took when the plaint was presented and before it 
was^dmitted and registered. The latter order is, in my opinion, simply an 
■interlociyiory.order which the Court may vary as long as it has seisin of the 
■case. In this connection the word “filed” used in section 12 is significant 
Ct7] That word certainly means something more than “presented" for 
-admission. It implies that the plaint or memorandum of appeal has been 
admitted and put on the files of the Court. That is the sense in which tbe 
same word is used in section 28 of the Court Fees Act, and I see no reason 
why I shpuld ^ive a different meaning to it in section 12. And indeed the 
words of the section read in their natural and literal sense are wholly inappli- 
'cable to a case in which the plaint had not been filed, and in which there was 
therefore no existing suit, ana no parties to such suit. To accept the opposite 
eonstrpction, the section would have to be read “is presented for admission and 
filiifg" and “ such decision shall be final as between the persons intended 
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to (be impleaded in a suit sought to be instituted." 1 know no principle of lavr 
which would justify so unnatural a oonStruotion. 

When the Legislature intends to confer the status of finality upon an ex 
parte decision, it does so in plain and explicit terms, as in section 5* of the Cou^t 
Fees Act. In the absence of clear and unequivocal language to the cqptrary,. 
I must bold that a decision to be "final as between the parties" must be a 
judicial decision upon a hearing in which the general judicial maxim of Audi 
.alteram partem ” has been observed. If \hen a plaint or memoratsdum of 
appeal has been so “ tiled,” (and under the Eules of this Court it cannot be 
so filed without a report by the Munsarim that the Court fees paid on it are 
sufficient) it surely would be open to the defendant at the hearing to oontei\d 
that tbe fees paid were insufficient, and that for that reason the plaint on the 
files of the Court was not a valid plaint. On deciding such a plea—as is tbe 
case here—the Court would in my opinion come to the “ decision,” which, 
under the wording of section 12 of the Court Fees Act, would be final as 
between the parties. As an illustration 1 would take a case in winch Es. 10 
was the amount of Court fees legally chargeable on a plaint, hut in which from 
ignorance the Munsarim reported to the Court that Es. 1,000 ought to have 
been paid, and that the Court adopted and acted on that report. If then the 
plaintiff pay that sum—as indeed he [18] must do or have his plaint rejected 
—surely the defendant at the hearing would be entitled to plead that the proper 
Court fee chargeable on the plaint was Es. 10, and that he—if the decree wei^ 
against him—ought not to have to pay the extra Es. 990 in costs. Iice'rtainly 
hold that he could ask t^e Court to decide the valuation for Cou{t fees 
chargeable on the plaint, and to hold that it had acted erroneously in calling 
on the plaintiff to pay the Es. 990, and that the plaintiff, if successful in 
obtaining a decree, could not recover that sum as part of the costs. This no 
doubt would be hard on the plaintiff, who simply obeyed the order of the Court, 
but the defendant would not be in fault, and the plaintiff would not beentiMed 
to pass the loss on to the defendanc and to make him responsible for tbe 
mistake of the Court. » 

In the above observations I desire to guard myself against its beitig sup¬ 
posed that in this judgment 1 have had in my contemplation any of the cases 
under section 54 of the Code of Civil Procedure in which tbe Court may reiect 
a plaint. None of these cases come within the scope of the present appe'al. 

Some argument was addressed bo us on an analogy which it was sought 
to draw from the practice of the High Court in cases under section 3 o? the 
Court Fees Act. The procedure enjoined by statute and tbe practice of the 
High Court and of the District Court is, however, so very different in tho^e 
matters that no useful analogy can be drawn from them. 

[ Sec. 6 .—When any difference arises between the officer whose duty it is to see thitt any 
fee is paid under this chapter and any suitor or. attorn^’, as to the 
Procedure in case of necessity of paying a fee or* the amount thereof, the question 
difference as to necessity shall, when the difference arises in any of the said High Courts, 
or amount of fee. be referred to the taxing-officer, whose decision thereon shall be 

final, except when the question is. in his opinion, one of general 
importance, in which case he shall refer it to the final decision of the Chief Justice of suoh 
High Court or of such Judge of the High Court as the Chief Justice shall appoint either 
generally or specially in this behalf. • 

When any such difference arises in any of the said Courts of Small Causes, the question 
shall be referred to the Clerk of the Court, whose decision thereon shall be final, except when 
the question is, in his opinion, one of general importance, in which case he shall refer it to 
the final decision of the First Judge of such Court. 

The Chief Justice shall declare who shall be taxing-officer within the meanid^ fit th6< 
first paragraph of this section.] 
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For all the above reasons I am^of opinion that the order passed by the 
Gourf'of First Instance at the hearing of the suit on March 12tb 1894, was the 
*'*deotsion” which, under section 12 of the Court Fees Act, is final as between 
the parties. 

I ^would therefore allow this appeal, and, setting aside the decree of the 
Lower Appellate Court, I would remand the case under the section 562 of the 
Code of Civil Procedure for a decision on the merits, the Lower Appellate Court 
havingaiecided the suit on a preli minary point. 1 would direct that costs should. 
«bide the event. 

[19] Knox, J .—I fully concur and have nothing more to add. 

Blair, J. —I concur. 

By the Court. —The order of the Court is that ths appeal be allowed, 
the decree on the preliminary point reversed, and the case remanded under 
section 562, of the Code of Civil Procedure to the Lower Appellate Court with 
directions^ to re-admit the case on its file^f pending appeals and to dispose of 
it according to ipw. Coats will abide the resi^lt. 

Appeal decreed and cause remanded. 

MOTES. 

[ See, however, (1903) P. R., 74, ] 
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The 7th July, 1897. 

Present: 

•Mr. Justice Knox, Mr. Justice Buair, and Mr. Justice Burkitt. 

Nand Lai.Plaintiff 

versus 

Bans!.Defendant.* ' 

Pre-mortgage — Wajib-ul-arz — Co-sharer—Mortgagee of a co-sharer 

not himself a co-sharer. 

Two co-sharers in a village, A and Q, mortgaged their proprietary interest, with posses¬ 
sion, to Xi. L. made either an assignment or a sub-mortgage of her interest under the 
ngortgage for a term of twenty years to B, with a foreclosure clause in case of non-payment. 
li afterwards transferred to X lor an noexpired period of sixteen years and eleven 
months the interest in the prdf>erty which he had acquired from h. One N L, a co-sharer 
in the village, thereupon brought a suit for pre-mortgage in respect of tho transfer to X, on 
the basis of the village wnnb-ul-arz, which gave a right of pre-emption or pre-mortgage 
when tho share of a co-sharer sho«ld be sold or mortgaged. 

• Second Appeal No. 338 of 1896, from a decree of Munshi Mata Prasad, Subordinate 
Judge t>f Banda, dated the 3rd February 1896, reversing a decree of Babu Jailal, Uunsif of 
Ilamirpur, dated the 3rd December 1806. 
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* Held, that, inasmuch as B could not be regarded as a co-sharer, no right of prc-moft- 
gage arose in favour of ^ L in respect of the transfer of the mortgagee interest from A to X. 
The principle laid down in Khair-un-fiisaa Bibi v, Amtn Bi6i, Weekly Notes, 1887, p. 83, and 
in AH Ahmad «. Rahmat-ul-lah, I. L. B., 14 All., 195, followed. 

The material facts of this case are fully stated in the judgment of 
Bdbkitt, J. 

Munahi Madho Prasad, for the Appellant. 

Mr. Boshan Lai, for the Beapondeot. 

Bnrkltt, J. :—The question we have to decide in Full Bench in this 
second appeal has arisen in the following manner. Two co-sharers named 
Asa and Gopal mortgaged their proprietary interest with possession to Musam- 
mat Laria. The latter made C^OJ either an assignment or a sub-mortgage 
of her interest under*the mortgage for a term of twenty years to one Baldeo, 
with a foreclosure clause in case of non-payment. Baldeo afterwards 
transferred for an unexpired period (ff sixteen years and eleven months to the 
defendant-respondent Bans! tRe interest in the property which he had 
acquired from Musammat Laria. It is unnecessary to decide whether the 
instrument of transfer in his favour was an assignment by conditional sale of 
a mortgage or was a sub-mortgage. The plaintiff appellant, Xand Lai, being 
a co-sharer in the village, thereupon instituted this suit for pre-emption, or 
rather pre-mortgage, under the terms of the village wajib-ul-arz, which, give# 
a right of pre-emption and qt pre-ihortgage when the share of a oo-Sharer is 
sold or mortgaged, * 

Now it is admitted that neither Musammat Laria nor her assignee 
Baldeo, nor Baldeo's assignee Bansi, is a co-sharer in the village. They are 
all of them strangers. It is also admitted that the plaintiff made no attempt 
to assert his alleged rights when the first or the second alienations were madjs. 

The question we have to decide is—did the third transfer noted above 
give to the plaintiff appellant any cause of action on which he could maintain 
the present suit ? The contention for the appellant is Uiat a mortgagee in 
possession of the share of a co-sharer is ipso facto a co-sharer, and that if Ive 
give an assignment of his mortgage or execute a sub-mortgage to one who is 
not a co-sharer, the same result ensues as in the case of an alienation*hy*'a 
co-sharer. 

In my opinion that contention is unsound and cannot be supported.* A 
co-sharer, even though he has mortgaged with possession his interest in the 
mahal, and so has temporarily abandoned his right to actual possession of the^ 
land, is still nevertheless a co-sharer. As such be continues to enjoy many 
privileges in the village. He continues to be recorded in the khewat as proprie¬ 
tor, and above all he retains the right of redemption. No doubt the mortgifgee 
in possession has by contract or by statute manytof the rights, Arfd is'subject 
to many of the liabilities, of his mortgagor. [21] For instance, he may be 
entitled to sue the tenants for rent, if such be the condition of the mortgage, 
and he may be liable to pay Government revenue. But to my mind these 
very facts prove that the mortgagee in possession cannot be considered to be 
in law a co-sharer. For if that were his legal staths, then ib would require* 
neither a contractual agreement nor any statutory provision to confbr on him 
those rights or to render him subject to those liabilities. The vakil who 
appeared for the appellant was logically compelled to go so far as to contend 
that a lessee for a few days or weeks or months in possession of a portion, 
however small, of a co-sharer’s property became ipso facto a co-sharer. 'Sitob 
a position is quite untenable. Indeed, to accede fio the contention of the 
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appellant would be in many cases to^efeat the whole object of the law *of 
p^-emption. A co-sharer in the proprietary rights of a mahal would hava 
only to let in as mortgagee with possession or as lessee for some limited time 
a perfect stranger, and then on the strength of that limited right the mortga¬ 
gor or Lessor might sell to him as a oo-sbarer his mortgagor or lessor rights, 
and thus by two separate steps confer upon him the whole of such mortgagor’s 
or lessor’s rightscia the property, whioh he could not by law have conferred 
upon him by one single grant so long as any oo-sbarer chose to exercise his, 
pre-emptive right. Such a contention to be successful must be supported by 
a istrong consensus of authority. 

* In support of the appellant's contention the case of Salik Sahu v. Jafar 
Alt, Weekly Notes, 1881, p. 84, was cited. In that case it was held that 
“the term 'co-sharer* must be taken to mean the tr^sferee for the time 
being of a oo-sharer’s interest.” I am unSble to concur in that dictum if it is 
to be take^ as one of general applioability^hough it may have been correct in 
the case m whioh it was pronounced. For I notice that in that case the 
defendants-respondents were co-sharers, who had alienated by conditional sale 
to a stranger a portion of a share which they had acquired by enforcing their 
own pre-emptive rights as co-sharers against one Ishri Singh, another 
[22} co-sharer. They clearly od'ended against the wajib-ul-arz none the less 
because the property which they alienated to a stranger had come into their 
Hands b^ pre-emption from a stranger to Whom another co-sharer had alien¬ 
ated it. * I do not consider that case as being of aay authority in the present 
appeaK The case of Lachman Singh v. Ghasi, I. L. B., 15 All., 137, cited for 
the appellant, does no more than lay down that mortgagees in possession 
liable to pay Government revenue may be sued by the lambardar under the 
Rent Act. The case of Qanga Prasadv. Ckunni Lai, I.L.B., 18 All., 113, 
is pot at all in point. 

• On the other hand in Khair-un-nissa Bibi v. Amin Bibi, Weekly Notes 
1887« p. 93, it was held that a Muhammadan widow in possession, under an’ 
order qf Court, of a |hare in the village in lieu of dower was not a co-sharer 
within the meaning of the Wajib-ul-arz, and was not competent to maintain a 
suit fq? pre-emption as a co-sharer. The Court in deciding that case remarked 
tbft *sueb a person “cannot bo in a better position than that of a mortgagee 
in possession," meaning of course that a mortgagee in possession was not a 
co-sharer. The last case to whioh I would refer is that of Ali Ahmad v. 
Bahmat-ul-lah, 1. L. B., 14 All., 195, in which the Court, after deciding that a 
Qprtain document was a mortgage by conditional sale, the term of which had 
not expired, went on to remark that the " plaintiff (the conditional vendor) 
had not by reason of the mortgage ceased to be a shareholder in the village, 
and^hat he was not by reason of his having mortgaged his share in the village 
disehtitltd to*maintain this smt for pre-emption.” The above two cases show, 
that a mortgagee in possession is not a co-sharer, and that a co-sharer who 
has mortgaged his interest, even by conditional sale, still remains a co-sharer 
and continues to enjoy the privileges of that status, and amongst others the 
right of pre-emption. In the rule laid down in those cases I fully concur. 

Turning now to the pfesent case I hold that the original mortgagors, Asa 
and Gopaf, did not, by reason of the mortgage they executed in favour 
of Musammat Laria, lose the status of [28] co-sharers in respect of 
the mortgaged property, ancT that neither Musammat Laria nor her assignee 
(or sub-mortgagee) Baldeo became a co-sharer by virtue of their respective 
montgrf'ges. When therefore Baldeo assigned or sub-mortgaged to Bansi, that 
whioh he transferred was .not a oo-sharer’s interest, but an assignment of a 
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m(}rtgage of (or a sub-mortgage of) aa interest executed by a stranger and not 
by a co-sharer. To such an alienation the terms of the wajtb-ul-arz do nc^t, 
in my opinion, apply. I would therefore affirm the decree of the lower Court 
and would dismiss this appeal with costs. 

Knox, J. —1 agree with my brother BURKITT, and have nothing further 
to add to what he has said. 1 would affirm the decree of the lower Court and 
dismiss this appeal with costs. 

Blair, J. —I concur. 

By the Court.— This appeal is dismissed with costs. 

Appeal dismissed. 


HOTE8. 

[See algo (1903) 95 AU., 431. ] 

[ SO All. S8 ] 

The 9th July, 1897. 

Present: 

Mr. Justice Knox, Mr. Justice Blair, Mr. Justice Banerji, Mr. Justice 
Burkitt, and Mr. Justice Airman. 


Nand Kishore.Plaintiff 

versus 

Raja Hari Raj Singh and others.Defendants. 


Act No. IV of 1882 {Transfer of Property Act), section 60 — Mortgage- 
Purchase by mortgagee of portion of the mortgaged property — 
Mortgage not thereby necessarily extinguished. 

The purchase of a part of the mortgaged property by a mortgiigee, subject to kis mort¬ 
gage, has not necessarily the effect of fully discharging the mortgage, without regard to the 
value of the property purchased and the price paid for it, whether such purchase b^mac^ in 
execution of a simple decree for money or in execution of a decree obtained by the mortgagee 
himself upon a subsequent mortgage, although it is possible that under some circumstances 
such purchase may have the effect of estingui.shing the mortgage. , 

Ahmad Wali v. Bakar Hugiia, Weekly Notes, 1883, p. 61, overruled. Nawab Aeimut 
Alt Khan v. Jowahir Sing, 13 Moo., I.A.. 404, Nilakant Banerji v. Suresh Chandra MullicK, 
I. L, R., 12 Cal., 414, Mahtab Singh v. Uisree Lall, N. W.-P., H. C. Rep., 1867, p. 88. 
Bilhul Nath v. Toolset Ram, N.-W. P., H. G. Rap., 1866, p. 125,12i] Kesree v. Seth Rfshun 
Lai, 2 N.-W. P.. H. C. Rep., 4, Kuray Main. Puran Mai, I. L. R., 2 All., 565, i^ahlab Rat 
V. Sant Lall, I. L. R., 5AI1., 276, Suntera Kuir y. Bhagwlnt Singh, Weekly ^otes, 1895, p. 1, 
Chunna Laly. Anandi Lai, I.L. R., 19 All., 196, KhwnjzBakhshv. Imaman, Weekly Notes, 
1885, p. 210, Ballam Das v. Amar Raj, 1. L. R., 12 All., 537, and Bisheshar Singh v. Laik 
Singh, I. L. R., 5 All., 257, referred to. * 

This was a reference to a Pull Bench of a questioncwhich is t|ius stated in thb 
referring order ;— 

“ In this case certain villages vrere mortgaged to the same person, Uamely, 
Raja Sheoraj Singh, the predecessor in title <»f the respondents, under two 

* Second Appeal No. 677 of 1892, from a decree of H. P. Mulock, E^q.. District Judge 
of Moradabad, dated the 2lst iVCarch 1892, reversing a decree of Btbu Mritonjoy iSlulBerji, 
Subordinate Judge of Moradabad, dated the 26th September^ 1891. 
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m6rtgages, upon which decrees for sale were obtained. One of the decrees is 
No. 6^, and the other is No. 77. The latter decree was obtained upon a mort¬ 
gage of date subsequent to that of the mortgage upon which the other decree was 
passed. A portion of the property mortgaged under decree No. 66 w^s purchased 
by the gaortgageein execution of a simple money decree. Another portion of the 
mortgaged property, which was subject to both the mortgages, was sold in exe¬ 
cution of decree .No. 77, and was purchased by the decree-holder mortgagee, 

“ TUie question has been raised whether these purchases had the effect of, 
fully discharging decree No. 66, without regard to the value of the property 
sold and the price paid for it by the purchaser.” 

Mr. T. Gonlan and Pandit Moti Lai, for the Appellant. 

Babu Jogindro Nath Ghaudhri and Babu Batan Gkand, for the 
Bespondents. 

The following judgments were delivered :— 

KnoXj J.— Two questions have beep referred to us for decision. The 
form in which they have been referred admits of some improvement. They 
may be set out as follows:—(1) Does the purchase at a Court auction-sale 
(held in execution of a simple money decree) by a mortgagee of part of the 
property covered by the mortgage-deed have the effect of fully discharg¬ 
ing the whole mortgage debt, without regard to the value of the property 

(25] sold and the price paid for it by the purchaser ? (2) Does the purchase 
at a Coujrt auction-sale (held in execution pf a decree obtained upon a sub¬ 
sequent mortgage-deed) by the mortgagee of part of the property covered by a 
mortgage-deed of earlier date held by the same mortgagee, have the effect of 
ifully discharging the whole of the prior mortgage-debt without regard to the 
value of the property sold and the price paid for the purchase ? 

The authority for holding that either of the above purchases would 
‘exflinguish the whole mortgage-debt is to be found in a case decided by this 
Court--Afimad Wali v. Dakar Husain, Weekly Notes, 1883, p. 61. 

4n that case the mortgagee purchaser held a decree enforcing a mortgage 
in his favour over s^eral properties. One of these properties was put up for 
-sade in execution of another decree against the original mortgagor, and the 
mciTtgagee, finding this, had it notified that the property advertized was 
'being sold subject to the mortgage which he held, and at the sale which 
followed himself became the purchaser. He then sought to enforce his decree 
against the rest of the mortgaged property. 

It was held that the fact of the purchase made by him of the portion 
•of the property subject to his mortgage lien extinguished the mortgage debt 
4n toto. 

*No principle of law is laid down as being the principle upon which this 
judgment proceeded. The Judges contented themselves with setting out what 
appeared to be the facts of the case, and then without any further reason 
laid down the law which they considered applicable. 

• But it will be found that this judgment stands quite alone and is iu con- 
■flict with the view held by this Court from 1866 to 1897, and by other Courts 
in a large nuqaber of reported cases, which under similar circumstances 
recognize Mie prior mortgage-debt as still subsisting, and go on to lay down the 
principles upon which the mortgagor or a purchaser or assignee from the 
mortgagor of the equity k>{ redemption over the whole or portion of 

[26] the remaining mortgaged property, may redeem such property or portion 
•of il, % result which, it is needless to say, is quite incompatible with the 
•conclusion that the prior portpofe-debt is extinguished by the fact of the 
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Dkortgagee purchasing a portion of the jpaortgaged property subject to th^ prior- 
incumbrance. « 

In Nawab Azimut AH Khan r. Jowahir Sing, 13 Moo. I. A., 404 k 
their Lordships of the Privy Council held that the appellant, who was 
transferee of the interest of the original mortgagee, and who had subswiuently 
become the owner by purchase of the equity of redemption in twelve and three' 
'quarters of the sixteen mauzas of* which the mortg*aged property was 
. comprised, it desirous of retaining possession of the villages (in whicB he had 
not purchased the equity of redemption) as mortgagee, was entitled to do so 
against the plaintiff who had purchased the equity of redemption in one of 
the villages (Hosseinpore) and that the plaintiff’s right in that case was. 
limited to the redemption and recovery of Hosseinpore upon payment of so 
much of the sum as represented the portion of the mortgage debt chargeable- 
on that village. * 

The same principles were agaip laid down by the Privy Council in Nila- 
kant Banerji v. Suresh Chandfa MulHk, I. L. R, 12 Cal., 414. 

So far back as the year 1867, in Mahtab Singh v. Misree Lall and Mus- 
samat Soondur, N.-W. P., H. C. Rep., 1867, p. 88, this Court held that a^ 
mortgagee is entitled to say to each of several persons who have succeeded to 
the mortgagor’s interests, that he shall not be entitled to redeem a part of the 
property on payment of part of the debt, because the whole and every part cf 
the land mortgaged is liable for Mie whole debt. But it does not follow from. 
this that a mortgagee who has acquired by purchase a part of the mortgagor’s- 
rights and interests, is entitled to throw the whole burden of the mortgage-debt 
on the remaining portion of the equity of the redemption in the hands of one 
who has purchased it at a sale in execution of a decree against the mortgagor. 
Each hasboughtsubjeettoaproportionateshare of the burden and must disoharge‘ 
it. [27l It will be further seen from the cases cited below that, so far from Any 
inclination to hold that the mortgage-debt was discharged by the fact of the- 
mortgagee purchasing a portion of the mortgaged property under such ciireum- 
stances as are set out in the reference, this Court has censistently, with the- 
one reported exception of Ahmad Wali v. Bakar Husain, Weekly Notes, 1883,. 
p. 61, held that the mortgage-debt still subsisted, if not satisfied by theamgrt- 
gagee’s purchase, and had to be satisfied by any one seeking to redeefb the 
remainder of the property. See Bittkul Nath v. Toolsee Bam, N.-W’. P.! H. 
C. Rep., 1866, p 125, Kesree v. Seth Boshun Lai, 2 N.-W. P«, H. C. Rep., 4,. 
Kuray Mai v. Puran Mai, I. L. R., 2 All., 565, Mahtab Bai v. Sant Lai, 
I. L. R.,5 All., 276. In the very recent oases of Sumera Kuar v. Bhagwartt 
Singh, Weekly Notes, 1895, p. 1, and Chunna Lai v. Anandi Lai, I. L. R., 
19 All., 196, the same principle has been re-affirmed. 

The law laid down in the above cases appeal^ to have foundA place in' the 
last clause of section 60 of the Transfer of Property Act, wherein it is provided 
that nothing in section 60 shall entitle a person interested in a share only of 
the mortgaged property to redeem his own share only, on payment of a propq;-- 
tionate part of the amount remaining due on the mortgage, except where a 
mortgagee, or if there are more mortgagees than one, all such mortgagees, haft, 
or have acquired, in whole or in part, the share of a mortgagor. • 

Where the mortgagee or mortgagees has or have acquired in part the share* 
of a naortgagor, a person interested in a share only of the mortgaged property 
is entitled to redeem his own share only on payment of a proportionate part 
of the amount remaining due on the mortgage, a clear recognition tllaUthe* 
mortgage-debt in part still subsists. 
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Several oases to the same effect wi|l be found iu the reported decisions ef 
oth^er fiigh Gouts. 

The learned counsel for the appellant made some show of relying upon 
the case of Khwaja Bakhsh v. Imaman, Weekly Notes, 1885, p. -210, as an 
[ 28 ] authority in favour of his client; but in that case the mortgagee held two- 
incumbrances over the same property and brought it to sale in execution of the- 
puisne incumbrance kfter notifying that the sale was being made subject to the 
prior indhmbrance. It was rightly held that the purchase, having been mado 
subject to the prior incumbrance held by the purchaser himself, operated by 
the' rule of merger to extinguish the prior incumbrance, there being no interven¬ 
ing equities in the case. 

The same remarks apply to the case of Ballam Das v. Amar Raj, I. L. B. 
12 All., 637, which was decided upon the same principles. 

These oases are perfectly distinct from the cases previously cited. 

Burkift, J.—I concur with my brothdV Knox and have nothing to add 
to his judgment. ' * 

Blair, J. —The plaintiff-appellant represents the mortgagor interests and the 
respondent-defendant the mortgagee interests in this suit. The question referred 
to us is whether the mortgagees by purchasing certain portions of the mortgaged 
property sold in execution of money decrees have thereby extinguished their 
m&rtgages over the whole of such property. In other words—does the con¬ 
fluence of‘the mortgagor and mortgagee interests in .one person in a part of the 
propertj^ included in a mortgage or mortgages, operate as an extinguishment of 
the mortgagee’s interests in the entire property ? 

The first case cited for the appellant was that of Ahmad Wait v. Bakar 
Husain, Weekly Notes, 1883, p. 61. It boldly answers the question in tho 
afiircnative. The learned Judges give no reason and rely upon no authority. 
Ncf doubt their decision was based on the general doctrine of the indivisibility 
of mortgages. That case was professedly followed by a Division Bench of this 
Court (^eluding one«of the Judges who decided it) in the case of Khwaja 
Bakhsh v. Imaman, Weekly Notes, 1885, p. 210. The reason given in the 

I 'udgmept was that the mortgagee purchaser bought at a sale at which the prior 
,29j iucumhrance was notified, and must therefore be taken to have bought 
at a price in which the amount of the notified incumbrance must have been 
taketf into account. Apparently the learned Judges failed to observe the 
distinction between the case they were deciding and the case they supposed 
themselves to be following. The decision in Khwaja Bakhsh seems to me open 
to no exception, and is certainly no authority for the proposition that the 
purchase by a mortgagee of part of the mortgaged property does per se 
extinguish the whole mortgage. What was purchased in Khwaja Bakhsh v. 
Imaman f^as Che whole and net part of the mortgaged property. To reconcile 
the principle upon which the two oases were decided, we should have to 
suppose that in the case of Ahmad Walt v. Bakar Husain, the Judges were of 
opmioD that the whole amount of the notified incumbrance must have been 
taken by the bidders to have been exigible from that part of the mortgaged 
property so sold and bouglft. If that doctrine were universally applied, the 
result would be that if several parts of the mortgagor’s equity of redemption 
were sold separately with notice of the incumbrance in execution of separate 
money decrees, and the purchtisers were each one to take into consideration 
in the price paid, the amount of the whole incumbrance, the mortgagor would 
be nottldted in the amount of the whole incumbrance just as many times as 
there were sales. E conversg, if the mortgagee were the purchaser in one of 
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^oh sales and paid a prioe in which the whole value of his incumbrance was 
-deducted from the prioe he would have paid in the absence of inoumBrance, 

' then it would only be equitable to hold that his incumbrance was discharged 
by such purchase. In Khwaja Bakhsh v. Imaman the equity bought was 
co-extensive with the property mortgaged: that case therefore furnishes no 
answer to the question put to us. 

The case of Ballam Das v. Amor Raj, I. L. R., 12 ^11., 537, appears 
simply to have followed the two previous*"rulings which I have discussed; 
but the Court apparently did not notice the distinction between [30] them. 
To the decision in that case in my opinion no just exception can be taken, 
but it is no authority for the much larger proposition contended for by the 
appellant. 

Indeed both these later cases are consistent with the principle laid down 
by the Lords of the*Privy Council in Nawab Azimut AH Khan v. Jowahir 
Sing, 13 Moo. I. A. 404. It is remarkable that each of the Judges who 
decided the case of Ahmad Wali vr Bakar Husain has lent the weight of his 
authority to some other decision, the principle of which it «eems practically 
impossible to reconcile with the judgment in that case. Vide the case of 
Btsheshar Singh v. Laik Singh, I. L. R., 5 All., 257, and that of Ballam Das 
v. Amar Raj, I. L. R., 12 All., 537. 

The later judgments of this Court have consistently followed the princi¬ 
ple of allocating to each part of a divided equity an ad valorem share of the 
mortgage-debt to which tl^ whole property is subject. The Calcutta rulings 
are to the same effect. A vast preponderance of authority, based, as i'l seems 
to me, upon sound considerations of justice and equity, constrains me to 
answer the question put to us in the negative. It is not in my opinion a 
sound general principle of law that the purchase by a mortgagee at a sale 
under a decree of part of the mortgaged property extinguishes the mortgagee’s 
rights against the whole. *" 

Banerji, J.—The question referred to us is substantially this :—Has the 
purchase of a part of the mortgaged property by a mortgagee, subject \o his 
mortgage, the effect of fully discharging the mortgage v^^thout regard to jihe 
value of the property purchased and the prioe paid for it, whether such 
purchase be made in execution of a simple decree for money or in ex^puition 
of a decree obtained by the mortgagee himself upon a subsequent mortgage ? 

My answer to the question is that such purchase does not necessarily 
discharge the mortgage in full and extinguish it. As I said 'in my judgment 
in Chunna Lai v. Ana?idi Lai, I. L. R., 19 All., 196, “ such purchase has .in 
some instances the effect of discharging the whole of the mortgage 
debt, but I am unable to hold that it has that [31] effect in every case.” 
If a part of the mortgaged property be acquired by a sole mortgagee, or 'ey all 
the mortgagees where there are more mortgagees than one, the kitegPity of the 
mortgage is thereby broken up and the owner of the remainder of the property 
becomes entitled to redeem his own share upon payment of a proportionate 
part of the amount due on the mortgage. But the mortgage does not,tby 
reason of sucli purchase, of necessity become extinct. This is clear from the 
provisions of the last paragraph of section 60 of Act No. IV, of 1882, and the 
rulings cited in his judgment by my brother Knox. That paragraph would be 
unnecessary and superfluous, if, as is contended on behalf of the appellant, the 
purchase of a part of the mortgaged property by*- the mortgagee has the effect 
of fully discharging the mortgage in every instance. That property may be 
sold subject to a mortgage and that the mortgagee himself may purchagp the 
mortgagor’s equity of redemption in whole or in part, either by private sale or 
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at auction in execution of a decree, can admit of no doubt. If, however, a past 
of the*property comprised in a mortgage is sold subject to the mortgage, and 
tb^ mortgagee himself buys it, certain equities arise between the mortgagee or 
his representative in interest on the one hand and the mui igugor or the mort¬ 
gagor’s representative in interest on the other, to which a Court is bound, as 
a Court lidministering justice arid equity, to give effect. One of those equities is 
that the mortgagee b^y purchasing a part,of the mortgaged property should not 
place t)^e mortgagor in a worse position than that in which the mortgagor 
would have been had any other person purchased the property. Where several 
properties are mortgaged to secure one debt, such properties are, under section 
82 of Act No. IV of 1882, liable, in the absence of a contract to the contrary, 
to’ contribute rateably to the debt, the extent of the liability of each property 
being proportionate to its value at the date of the mortgage. If the mortgagee 
himself purchases one of the properties liable to contriliute rateably to the 
mortgage debt, he must bear a rateable share of the debt, and he cannot be 
allowed to benefit himself and to prejudice^he mortgagor or the owner of the 
[82] remainder qf the property by throwing on,it the whole burden of the debt 
and making that property solely responsible for the debt. He must bring into 
account the value of the property purchased by himself. When property is 
‘sold subject to a jnortgage, the price which the purchaser pays for it is ordi¬ 
narily the difference between the market value of the property and the amount 
due upon the mortgage. If the mortgagee himself he the purchaser, and, as 
generally, happens in such cases, the price paid by him, is not the full market 
value of the property, he should not be allowed to keep in his pocket the 
difference between the market value and the price paid by him and thereby 
damnify the mortgagor or other owner of the remainder of the mortgaged pro¬ 
perty. That is the reason why the mortgagee must bring into account the 
value of the property purchased by himself. As a result of his doing so, the 
mortgage may, in some instances, be found to have been fully discharged by 
hie purchase. But there is no principle of law or equity under which it may 
be hejd that the fact of the mortgagee buying, subject to his mortgage, a part 
of the jjroperty comprised in his mortgage, is in itself sufficient to extinguish 
the mortgage. Suppose the piortgaged property consists of a large zaraindari. 
Surely it 6annot be said that if the mortgagee buys a few acres of land in the 
zaiiliw^ari the whole mortgage will thereby be discharged. It is conceivable 
that' the mortgagee may for special reason, e.g., proximity to property owned 
by himself, be anxious to purchase a small portion of the mortgaged property, 
and may therefore pay full value for it, the remainder of the property being 
spfficient security for the mortgage debt. If he pays full value for the 
portiem purchased by him, the purchase cannot in any wav damnify the 
mortgagor so as to create an equity in his favour as against the mortgagee. 
It i#true that if a person other than the mortgagee buys a part of the 
mortgaged property, he can,only protect the part which he has purchased 
from the claim of the mortgagee, by payment of the whole of the mortgage 
money due, but he would have the right of contribution as against the 
other properties comprised in the mortgage. There appears to be no 
[88] reason why, if the mortgagee be the purcha.ser, he should be in a worse 
p’osition than aqy other purchaser. For the above reasons I am of opinion 
that the fact of the mortgagee buying a part of the mortgaged property, does 
not necessarily extinguish the mortgage. To what lesser extent such & 
purchase may be held to have discharged the mortgage, is not a question 
which we are called upon to decide on the reference before us. All I need say 
on t^jafr qqestion is that the answer will depend upon the circumstances of 
each individual case. 


21 



lX.il. 20 All. 84 NANP KISHORB V, BAJA HARIBAJ HINOH &0. [1897] 

, The only reported ruling in which a view oontraiy to that stated, above 
was adopted is that of Ahmad Walt v. Bakar Husain, Weekly Notes, 1882^ pt* 01. 
' The report is very meagre, bat it appears from the record ol theoiuefto 
which we have referred, that in that case a subsequent mortgagee purchased a 
part of the property comprised in his mortgage in execution of a decree obtain* 
.ed by another mortgagee upon a prior, mortgage. Strangely enough the 
property sold under the prior mortgage was sold subject to the lien created by 
the subsequent mortgage. OLDFIELD' andtBRODHURST, JJ.*, held that if the 
sale was made subject to the lien which he [subsequent mortgagee] fiad, his 
debt must be held as satisfied.” The learned Judges referred to no authority 
or principle of law which supported their view. They did not consider 
whether the difference between the market value of the property and the 
price paid for it was equal to the amount of the subsequent mortgage, and 
they held without any qualification that the fact of the mortgagee buying a 
part of the mortgaged property subject to his mortgage was enough fully to 
discharge the mortgage. For the reasons I have stated above I am unable to 
agree with the opinion of the learded Judges. I notice that in Bisheshar 
Singh v. Laik Singh, I. L. B., 3 All., 257, one of those learned Judges came to a 
conclusion inconsistent with the view adopted by him three days afterwards 
in Ahmad Wali v, Bakar Husain. 

• 

The next case which was referred toon behalf of the appellant was that 
of Khwaja Bakhsh v. Imaman, Weekly Notes, 1885, p. 210. That was a case 
[34] in which the whole of the.mortgaged property was purchased by tfie 
mortgagee in execution of a*decree obtained by him upon a subsequent mortgage, 
after notifying to intending purchasers the prior incumbrance held 6y him. 
It was held that the prior mortgage was discharged by the purchase. One 
of the learned Judges based his opinion on the doctrine of merger, which 
cannot certainly apply to the case of the purchase by the mortgagee of a part 
only of the mortgaged property. In such a case there cannot be a comi^ete 
fusion of all the rights of the mortgagor and the mortgagee in the same persen. 
That ruling, therefore, is no authority for the proposition for which the 
appellant contends. ^ ^ 

In the case of Ballam Das v. Amar Baj, I. L. R., 12 All., 637, the mdrt- 
gagee appears to have purchased the mortgaged property with the leave o^the 
Court at a sale held in execution of a decree obtained by him upon hid prior 
mortgage. I fail to see how such a purchase could have tbe effect of ektin- 
guishing a subsequent mortgage held by him over the same property. * 

The opinion I have expressed above is in accord with the ruling in Sufnera 
Rhuar v. Bhagwant Singh, Weekly Notes, 1895, p. 1. <* 

I would answer the question referred to us by saying, as I have said above, 
that the purchase by the mortgagee of a part of the mortgaged property under 
the circumstances stated in the order of referetyie, does not neupssaiily extin¬ 
guish the mortgage. 

Aikman, J. — I concur with my learned colleagues in thinking that the 
case of Ahmad Wali v. Bakar Husain, Weekly Notes, 1883, p. 61, was wrongly 
decided, and I concur in the judgment of my brother BanebJI. 

By the Court. —We have no hesitation thd'refore in bolding that tile 
precedent Ahmad Wali v. Bakar Husain-, Weekly Notes, 1883, p. 61, must be 
overruled, and in answering both the questions submitted to us in the negative. 

We direct that with this answer the record be returned to tbe Bench 
which made the reference. 
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8«e alaci (1909) 81 All., 878; (19m} 24 Mad. 996; (1001) 36 Bom. 88. In ( 1900 ) 12 All., . 
SSrtlw Foil Baooh oonaiderad aevaral of the dicta in tbia ddniaion.] 


[ 86 ] The 12th July, 1897. 

Prbsbnt: 

Mr. j[usTiOB K^nox, Mr. Justice Blair and Mr, Justice Burkitt. 

Francis Legge.,.,...Defendant 

versus 

Bambaran Singh and another.Plaintiffs*. 

Declxratory decree—Suit for a declaration of title to and possession in 
immovable property — Limitation—Act No. XV of 1677 {Indian 
Limitation Act), Sch. ii., Artj. 120, 144. 

a Bait for a declaration of right to and of actual pooBession in immovable property is 
governed by the limitation prescribed by article 120 of the second schedule to the Indian 
Limitation Act, 187'^, Moru, Bin Patlaji v. Oopal Bin Sntu, I. L. R., 2 Bom, 120 ; Durga 
V. Haidar AH, 1. L. R., 7 All., 167 ; Bhikaji Baii, v. Pandu, I. L. R,, 19 Bom., 43; and' 
Hahomed Riasat Alt v, Hasin Banu, I. L. R., 21 Cal. 157, referred to. The judgment of 
OUDFIBLn^J. in Debi Prasad v. Jafar AH, I. L, R., g All,, 40, not followed. 

This a suit to obtain a declaration of the plaintiffs’ right to and their 
possession of certain immovable property. The plaintiffs alleged that on the 
38th of June 1883, the Settlement Officer had expunged their names from 
the revenue papers relating to the property in suit and had wrongfully caused 
the name of the defendant to be entered. They claimed to be in possession, 
and” to have remained in possession all along, notwithstanding the settlement 
redbrd, and they sued only for a declaratory decree. 

The Court of First Instance (Munsif of Jaunpur) found as a fact that the 
plaintiff? were not iB possession, and dismissed the suit, applying section 43 
of the Specific Belief Act. 

*Theplaintiffs appealed. The Court of first appeal (Subordinate Judge of 
Jaunpur) found that the plaintiffs were in possession and decreed their claim. 

Ilhe defendant thereupon appealed to the High Court. 

Mr. Amtr-ud-din, for the Appellant. 

Maulvi OhulamMvjtaba and Maulvi Muhammad Ishaq, ior the Bespondents. 

^nox, Blair and Burkitt, JJ: —This second appeal which has been 
referred ^o us for decision raises the important question by what limitation 
rule is a suit* for a deolaratfbn of right to and [36] of actual possession in 
immovable property governed ? The point arises in this way. The plaintiffs, 
who are respondents before us, allege that they are entitled to possession of 
and are in possession of certain property in mauza Bataura. They say that 
bs an order dated the 38th of June 1883, the Settlement Officer, who was 
then conducting *settlemeDt proceedings in the Jaunpur district, on the appli¬ 
cation of t&e defendant, expunged their names from the village papers in 
r espect of the property in dilut e and recorded the name of the defendant as 

* Saoond Appeal No. 691 of 1896, from a deoree of Babu Baijnath, District Judge of 
Jauupur,.dated the 6tb May 1896, reversing a decree of Babu Promotha Nath Banerji, 
Munsif of Jaunpur, dated the Slat December 1896. 
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'b^iog in possession. They farther allege that they were, at the time 
Settlement Officer made this entry, in 7>ossessioD, and that they have been in 
'actual possession ever since up to the date of the suit, namely, the ISthsof 
May 1895. Now, when twelve years have almost elapsed since the day 
when the Settlement Officer made the entry in the village papers of whiob 
they complain, and which they set forth as their cause of action, they 
come forward with this suit, in which they ask for a declaration both of 
right and of actual possession at the date oS the suit in respdct of the property 
in suit. The contention raised before us is that their suit was barrel at the 
time they instituted it. The appellant bases his contention upon this, that 
there is no article in Schedule If of the Indian Limitation Act of 1877 which 
would apply to the suit as brought, and that therefore it must fall within the 
purview of Art. 120, an article which provides only six years within which to 
bring the suit fronj the date of the cause of action. If this contention is 
right, the suit is undoubtedly barred. The respondents seek, on the other 
hand, to bring the suit, though expressly described as a suit for a declaration 
of right to and of possession in immovable property, under Art. l44, which 
provides for suits for possession of immovable property dr of any interest 
therein. It seems to us that there is the widest possible difference between a 
suit for a declaration such as is asked for in this suit and a suit for actual 
possession of immovable property. In a suit to which Art. l44 would apply, 
there must be a prayer, express or implied for the dispossession of some one from 
the property or from the interest in it which the suit claims. In the present stfit 
[373 the plaintiffs have n^ost distinctly asserted that they are and have all 
along been in possession of the property. There is no one to be dispossessed 
from it or from any interest in it. All that they want removed is a cloud, 
which they say was cast upon their title almost twelve years before the insti¬ 
tution of the suit. We ought to notice that before this contention was laid 
before us it was contended by the learned vakil for the respondents that this 
was a suit to which, to use his own words, no limitation applies. He cite3.,in 
aid section 23 of the Limitation Act, and contended that this was a case of a 
continuing wrong; that as long as what he contended to be the wrong'entry 
in the village papers continued on record so long a ffesh cause of act^pn 
accrued every day. In the first place, this is not the allegation in the plaint, 
which sets forth a distinct cause of action as having accrued and 'beoame 
complete on the 28th of June 1883. Secondly, the act of the Settlemeut 
Officer, if it was a wrong to the plaintiffs, was a wrong committed onqe for 
all, and was very properly described as being the cause of action upon which 
the plaintiffs came into Court. 

t 

With regard to the contention that the suit fell within Art. 144, the 
learned vakil cited as the leading case in his favour Moru Bin Patlngi v. 
Gopnl Bin Satu, I. L.B., 2 Bom., 120. That case, if we may sg puli,it, was a 
very frail reed on which to rest so heavy a contention. The two Judges wha 
were first seised of the case differed in opinion. One of them, it is true, 
appeared to be in favour of the view now urged upon our notice by the respon¬ 
dents. The Judges being divided in opinion, the plaintiff in that suit preferred 
an appeal under the Letters Patent, and thereupoii^ it was held that the ques¬ 
tion of limitation was not one which could properly be raised Jn the suit. 
Another case which certainlv does favour the respondents’ contention is that 
of Debi Prasad v. 3afar Ali, I. L. R., 3 All., 40 . We cannot concur in the 
remarks of Mr. Justice OLDFlEliD in that case, which are set out on page 45. 
The learned Judge himself must soon have felt considerable doubt as to the 
view be took in that case, for [ 88 ] we find him in Durga v. Haiddt Ali 
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I. L. B., 7 Alt., 167, expressly holdittf that; olsims declaratory in their, na'tnre 
wer9 governed by Art. 120 of the Indian Limitation Act of 1677. To the same 
SiTeot is the ease of Bhikajt Baji v. Pandu, I. L. B., 19 Bom., 43, which was 
brought to our notice by the learned counsel for the appellant; The same 
learned counsel drew our attention to what the Privy Council had held in 
Mahomed Riasal Ali v. Basin Banu, I. L. B., 21 Gal., 157. At page 163 their 
Lordships discuss the limitation applicable to such a suit, and say that Art. 
120 sljould be applied unless it is clear that the suit is within some other 
article. We can hnd no such article, and no such article has been pointed out- 
to us. We hold that the suit when instituted was barred by limitation andl 
could not be maintained. We therefore allow this appeal, set aside the judg¬ 
ment and decree of the Court below and direct that the suit stand dismissed.. 


As regards costs, we think that, as the point was not raised in any of the' 
Courts below, we should make no order, and we make none. 

- Appeal decreed. 

NOT^. 


[As regards the applicability of Art. 120, this was followed in (1908) 6 A. L. J., 637 ; 
(1908) 81 All., 9 : (1908) P. R.. 61 ; (190.5) 1 C. L. J., 73. 

The case where the declaratory relief is onlv ancillary to the main relief was distin- 
guished in (1919) I. G., 645 (All.).] 
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MISCELLANEOUS CITIL. 

The 13th July, 1897. 

Present: 

Mr. .Justice Banerji and Mr. Justice Aikman. 

Chail Behari Lai.Defendant 

vsrsvs 

Bafiraal Das and another.Plaintiffs. * 

X/ivil Procedure Code, sections 372, 592—Parlies to an appeal—Attmchiny 
creditor of decree-holder respondent seeking to he brought on to the 

record as a respondent. 

Held that a creditor of a decree-holder who bad attached the decree pending an appeal 
against it was not entitled to be made a party respondent to the appeal under sections 371^ 
and 689 of the Code of Civil Procedure. 

Th£ facts of the case sufficiently appear from the order of the Court. 

Munshi MaeZAo Prasad, for the Applicant. 

Banerji and Aikman, JJ.—This is an application under section 379 
of the Code of Civil Procedure, read with section 582 of that Code, to ba 
added as a respondent to an appeal [39] pending in this Court. Tha 
•applicant is a judgment-creditor of the respondent, and he caused tha^ 
decree appealed against to be attached in execution of a decree held by him 
against the respondent. It is contended on his behalf that by reason of thia 
attachment he has acquired %n interest pending the suit snd is therefore entitled 
to be joined as a party to the appeal under section 372. In our opinion the 
applicant is not a person in whose favour there has been an assignment, oreation 
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Applioation in First Appeal Na* S83 of 1694. 
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ot devolution of any interest pending the^ppeal. It is conceded that heianoi 
aa assignee of the decree. What Mr. Madho Prasad urges on bis behalf is Shat 
an interest has been created in favour of the applicant by operation of law, that 
is, by the attachment which he has obtained over the decree held by the res¬ 
pondent. With this contention we are unable to agree. As stated on page 264 
of Daniell’s Chancery Practice, Vol. I.— “ It is a general rule that no one should 
U)e made a party to an action against whom, if brought to a boAring, no order 
.<oan be made.” The test therefore is whether the applicant is a person in whose 
favour or against whom a decree can be made in the appeal. We think that 
is not such a person. Mr. Madho Prasad relied upon the case of Wallis 
v. Smith, 51 L. J. Eq., 577. That case in our opinion has no bearing upon the 
present question. That was a case in which, after decree had been obtained, 
the decree-holder, plaintiff, took out a garnishee order against one of the debtors 
of his judgment-debtof. The London and South Western Bank, which held a 
decree against the decree-holder plaintiff', and which had got the plaintiff’s 
decree attached.applied to be made a party to the proceedings taken out by the 
plaintiff against his judgment-debtor, and that application vias granted. A 
case like that is provided for by section 273 of the Code of Civil Procedure, 
aecording to which a judgment-creditor who has caused a decree to he attached 
may under certain circumstances himself apply for the executicn of that decree 
and may take all the steps necessary to realize the amount of the decree attached 
by him. That is a very different [40] thing from holding that an attaching 
creditor has a right to be heard as to the merits of the decree attache(\by him'' 
which is sub judice in appeaf. Por the above reasons we refuse the application 
with costs. 

Application refused. 

NOTES. 

C In the 0. P. C., (190S), 0. 22, r. 10, eub-olause 2, provides that ” the attachment of a 
decree ponding an appeal therefrom shall be deemed to be an interest entitling the person 
who procured such attachment to the benefit of sub-rule (If.” 

In (1910) 20 M. L. J., 524, a case under the 0. P. C., 1892, this decision was applied.] 
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[ SO All. 40 ] 

APPELLA*^E CRIMINAL. 

The 14ih July, 1897. 

Present; 

Mr. Justice Knox and Mr. Justice Burkitt. 

Queen-Empress 

versus 

Chidda and others. 


Criminal Procedure Code, sections 887 and 529 — Pardon—Tender of pardon 

I by a Magistrate having powers under section 837', but not being the 
Magistrate before whom inquiry was being held. 

A datoity was committed in the district Of Muttra and was being inquired into in that 
district. Fending such inquiry, one Partap Singh appeared before the Magistrate of the 
neighbouring district of Etah and obtained from him a tender of pardon in respect of the 
said daooity, on the strength of which pardon he was examined as a witness by the Magis¬ 
trate of the Etah'districtaad made a statement implicating himself and others in the dacoity. 
Subsequently, on the case being committed to the Court of the Sessions Judge of Agra, the 
I tender of pardon made by the District Magistrate of Etah was ignored and Partap Singh was 
tried and sentenced for the dacoity. < ^ 

Weld, on appeal to the High Court, that the Magistrate of the Etah District had po 
jurisdiction under the circumstances to make the tender of pardon which he did. and that 
his action in that respect was not covered by section 529 of the Code of Criminal Procedure. 

The facts of this case, so far as they are necessary for the purposes of this 
report, appear from the judgment of the Court. 

Messrs. A. E. Ryves and A. H. C. Hamilton, for the Appellants. 

The Government Advocate (Mr. E. Chamier), for the Crown. 

Jlnpx and Burkitt, Jj.— Chidda, Kallu, Kana, Partap Singh, Son a and 
" Tnnya have been convicted of an offence under section 395 of the Indian Penal 
Code and have one and all hoen sentenced to transportation for life. They have 
alPappealed, and their appeals are now before us for decision. One of them, 
Pkrtap Singh, pleaded guilty in the Court of Session, but in that Court he also 
pihadedin barpf sentence the fact that he bad obtained what he considered a 
pardon under section 337* of the Code of L^l] Criminal Procedure from 

'* * [ Sec. 337 :—In the case of any oSance triable exclusively by the Court of Sessiqa qr 

High Court, the District Magistrate, a Presidency Magistrate, 
Tender of pardon to any Magistrate of the first class inquiring into the offence, or, 
adSomplioe. with the sanction of the District Magistrate, any other Magis- 

* or • tra(e, may, with the view of obtaining the evidence of any 

person supposed to have been directly or indirectly concerned in, or privy to, the offence under 
inquiry, tender a pardon to such person on condition of his making a full and true disclosure 
of the whole of the circumstances within his knowledge relative to such offence, and to every 
•other person concerned, whether as principal or abettor in the commission thereof. 

Every person accepting a tender under this section shall be examined as a witness 
* in the case. • 

Suchtperson, if not on bail, shall be detained in custody until the termination of the 
trial by the Gouii of Session or High Court, as the case may be. 

Every Magistrate, other t^an a Fresideney Magistrate, who tenders a pardon under 
this section, shall record his reasons for so doing; and when any Magistrate has made such 
tender and examined the person, to whom it has been made, he shall not try the case him- 
seyf, Although the offence which the accused appears to have committed may be triable by 
each Magistrate.] 
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the District Magistrate of Etah. In his memorandum of appeal here he pIoad» 
th.e same fact in bar of sentence, ^e will deal with his case &r8t. 
The dacoity with which he is charged took place in the district of Muttra.^ 
Tlie only inqujry connected with it that we know of was conducted from first 
to last in the district of Muttra. After that inquiry had continued fora con* 
siderahle time in the district of Muttra ; after one Balwanta had been arrhsted 
and obtained an offer of pardon from the district Magistrate of Muttra, and had 
named certain persons, and among them this \^ry Partap Singh*, who is himself 
a re^ident of Muttra, as having taken part in the dacoity, Partap Singh betook 
himself to the district of Etah, there presented himself before the District., 
Magistrate, and, by some representations, of which we know nothing, obtained 
a tender of pardon from that Magistrate. The District Magistrate of Etah was* 
not the District Magistrate before whom the offence of the dacoity was under 
inquiry, and he was certainly not one of the other persons mentioned in 
section 337 of the Code of Criminal Procedure. This being the case, he had 
no jurisdiction to tender a pardon to partap Singh. Partap Singh wjts, how¬ 
ever, examined as a witness by tliq Magistrate of Etah, and it is qpntended from 
the fact that he was so examined under a tender of pardon, however wrongly 
granted, that that tender of pardon cannot now be set aside. The last clauBe< 
of section 529 is cited in support of this contention. In our qpinion section 
529 refers to quite different circumstances. It is a section which deals with acts 
done by a Magistrate in no way empowered by law to do those acts ; it has no 
reference to a Magistrate empowered otherwise under the Act to tender pardon,.* 
but not possessing jurisdiction over the particular offence. The Magistrate 
of Etah, as Magistrate of the district Etah, is undoubtedly empowered to te'bder 
pardon in respect of offences inquired into in the Etah district which are covered 
by the provisions of section 337 of the Code of Criminal Procedure ; but he has 
no such jurisdiction in respect of an offence of the same kind committed in the 
district of Muttra. On the other[42] band a second or third class Magistrate iy 
the Muttra district not inquiring into the offence or not empowered by the* 
Magistrate of the district, has no power by law to tender a pardon to a person 
accused of having committed an offence covered hy section 337 within the dis¬ 
trict of Muttra, but if such a Magistrate should tender a partion in such aVase* 
his proceedings would not be set aside merely on the ground of his not being so 
empowered. Under these circumstances the Court of Session was, in our *gpi^ 
nion, right in ignoring the pardon tendered by the District Magistrate of Etahiio^ 
Partap Singh, and the so-called pardon cannot be pleaded in bar of sentence. 
The appeal of Partap Singh is, therefore, dismissed. 

[The remainder of the judgment being occupied chiefly with a discuseioa, 
of the facts of the case, is not reported—Ed.J 


MOTES. 

t In S C. W, N., 686, this was disti^uished.] 
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C 20 All. 43 ) 

The ISfh July, 1897. 

Pbbsknt : 

Sib John Edge, Kt.. Chief Justice, and Mr. Justice Blair. 

Tika Bam and another.Defendants 

versus 

Shama Charan..Plaintiff.* 

. Hindu Law—Adverse possession — Limitation—Suit by reversioner to Hindu 
^ Jemale heir—Appeal from order of an appellate Court—High Court bound by 
findings of fact of the Court below ~ Civil Procedure Code, sections 662 and 688. 

Where property which should by law be ia the possessioa of a female heir is held 
adversely to suoh heir by a trespasser,the possession of the trespasser is adverse also as against 
the reversioners of such female heir as well as against the female heir, and limitation will 
begin to run against the reversioners from the Sate of the commencement of such adverse 
possession. Haniiman Prasad v.Bhagauti Prasad, I* L R., 19 All., 357, approved. 

The Full Bench decision in Ram Kali v. Kedarnath, 1. L. R., 14 All., 156, has been 
impliedly overrule^ by the judgment of the Privy Council in Mussummat Lachhan Kuntoar 
V. Anant Singh, L. R., 22 I. A., 25. 

In an appeal from an order of an appellate Court the High Court is bound to accept, as 
in a set^nd appeal from a decree, the findings of fact arrived at by the Lower Appellate 
Court. Oauri Shankar v. Karima Bibi, I. L. R , 15 All.,\l3, approved. 

C43] The facts of this case are fully stated in the judgment of the Court. 

Mr. E. Chamier, for the Appellants. 

Mr. D. N. Banerji, for the Respondent. 

^ Ed^e, G. J., and Blair, J.:—In 1869 Jit Singh, who was possessed of a 
J.2-biswa share in the village of Bitalpur, died. He left a son, Sewa, and a 
widow, Baika. Sewa and Baika obtained mutation of names in the Revenue 
papers each in respect of six biswas out of the twelve biswas. In 1873 Sewa 
fiied 8.nd left a wid'<6w, Musammat Pan Kunwar. He left no son. Musammat 
Pan Kunwar got mutation in her favour in the Revenue papers of the six 
biayytis which had been entered in Sevva’s name. Disputes began between Pan 
Kunwar and B.aika after Sewa's death. They commenced to live separately. 
Each collected in respect of an S-anna share of the 16 annas of the original 
12 biswas, and'in 1H80 these ladies partitioned the 12 biswas between them, 
The Court of First Instance found that Baika’s possession was adverse from 
'the first, that is, from the death of Jit Singh. The Court of first appeal found 
that Baika’s possession of the 6 biswas did not become adverse until the death 
ofJBewa. There was evidence to support the latter finding. After the parti¬ 
tion inal880, Baika mortg^ed the 6 biswas of which she was in possession 
to Puran Lai, who was the father of the defendants in this suit, ’ who are 
appellants here. Puran Lai subsequently brought a , suit for sale under the 
^Transfer of Property Act on his mortgage, got a decree for sale, and on the 
20th of October 1887, at the sale under that decree, purchased the 6 biswa» 
> which had been in the potsession of Baika. In 1888 Baika died. On the 22nd of 
Deoembv 1893 Musammat Pan Kunwar died. After her death the defendants 
8, 4 and 6 in this suit, who were reversioners of Sewa, sold all their rights, 
whatever they were, in the«12 biswas. to the plaintiff. In December 1895 the 
plaintiff brought his suit against the representatives of Puran Lai to obtain 

a * First Appeal No. 24 ol 1897, from an order of B. J. KiUs Esq., Distciot Judge of 
Bareilly, dated the Ist April 1697. 
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possession of the 6 biswas which had been held by Musamraat Baika. Tb»> 
si^it was dismissed in the first Court on tlie finding that Baika had had adverse' 
[44] possession since 1869. The Court of first appeal, holding that her adverse'* 
possession did pot commence until 1873, and applying the Full Bench ruling 
of this Court in ttam Kali v. Kedarnath, I. L. B., 14 AIL, 166, set aside the 
decision of the first Court and made an order of remand under section 662 of 
the Code of Civil Procedure. From thal^ order this appeal has been brought 
by the defendants-appellants. • 

Their contention is that the decision of their Lordships of the Privy Coun¬ 
cil in Mussummat Lachhan Kunwar v. Anant Sivgh '' impliedly overruled the- 
decision in Ham Kali v. Kedarnath, I. L. R., 14 All., 156, and that on the 
finding of Raika’s possession being adverse from the death of Sewa in 1873, ‘ 
the Court of first appeal was bound to dismiss the appeal to that Court and 
affirm the decree of the first Court dismissing the suit, and had no power to* 
make an order of remand. 

On the other hand, it is contended for the respondents that their Lprdships 
of the Privy Council in the cas^p to which we have referred d^d not overrule . 
the Full Bench decision of this Court in Ram Kuli v. Kedarnath, I. L. R.,. 
14 AIL, 156 ; that that decision applied, and, as there had been no suit by or 
against Musammat Pan Kunwar in which Baika’s adverse possession had been 
established or Baika’s adverse claim had been made, article 141 of schedule II 
of the Indian Limitation Act, 1877, applied, and limitation commenced to run, 
not from 1873, but from the death pf Musammat Pan Kunwar in 1893, when ' 
the succession opened up to the defendants 3, i and 6. It was further contended, 
on behalf of the respondent that the finding of the Court of first appeal ^ihat 
the possession of Baika became adverse on the death of Sewa in 1873, was a. 
bad finding in law, it being alleged that there was no evidence in support of it. 

This is an appeal from an order of remand made by a Court of first, 
appeal. The findings of fact of that Court of first appeal [46] are thereforg- 
in our opinion binding on us, unless they are contrary to law, if partly of law, 
and partly of fact, or unless there was no evidence to support them. We- 
agree with the decision in Gauri Shankar v. Karima Bibi, I L. B., 16 AIL, 4^3. 
This question of the legality of the order of remand could he raised, as if was^ 
here, by an appeal under section 688 of the Code of Civil Procedure. It waa 
open, according to the rulings of this Court, the propriety of which we faped 
not discuss, as they are binding on us, to these appellants to have refrained 
from bringing an appeal against the order and to have raised the question wof 
the legality or propriety of that order in an appeal against th’e decree which 
might ultimately be made by the Court of first appeal. That is the construc¬ 
tion which has been put by this Court upon section 691 of Act No. XIV of * 
1882. In second appeal we are bound by the findings of fact of the Court of 
first appeal. We cannot question them, unless they are based upon a miscoa- 
oeption of the law or have no evidence to support them. It would be an 
anomaly if, in an appeal from an order in the same suit of the Court of first 
appeal, we could do that which we could not do in an appeal from a decree 
of the Court in that suit, namely, question the findings of fact of the Court of, 
first appeal, except upon one of the grounds to which we have alluded. We 
find that there is evidence on the record which shows that, at least from the* 
death of Sewa in 1873, Musammat Baika took up an independent position 
and claimed the profits of the 6-biswa share entered in her name and obtained 
them for her own use. As the widow of Jit Singh, she had absolutely no title 
to the 6-hiawa share or any part of it. Her only interest, so to speak, durin g . 

* L. B.,.32 I, A., 25: 8.C. I. L. R., 22 Cal., 446, a. v. Laehhan Kunwar ?. MaHarath 
Ram. 
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lifetime of her son, and on his death during the lifetime of his vridow^was 
a Mght to be maintained. Conseqitently, it not having been found, and there 
(•being no evidence, that she was allowed possession for maintenance, the Court 
below rightly found that, at least from 1873, Baika’s possession was adverse. 
In truth, the plaintiff had not set up that Baika had permisdve possession, 
possession by courtesy, or possession in lieu of maintenance. The plaintiff came 
[46] into Court on the simple case, which was entirely disproved, that Baika 
never was in possession at all. . * 

l^ow, on the findings of the Court of first appeal, if the Full Bench dedi- 
sion in Ham Kali v. Kedarnath was right, the order of the lower Court was 
right. If that decision has been impliedly overruled by the decision of the 
Privy Council to which we have referred, the defendants were entitled to move 
the Court of first appeal to dismiss the appeal to that Court. The Full Bench 
decision in Ram Kali v. Kedarnath was based on a Fqll Bench decision of the 
Calcutta Court in Srinath Kur v. Prostinno Kumar Ghosh, 1. L. B., 9 Cal,, 934. 
It appei^rs to us that their Lordships of the Privy Council in the case of 
Lachhan Kunwarv. Anant iiingh, to which we have referred, have impliedly 
overruled the Full Bench decision of this dourt, and that article 141* of the 
second schedule to Act No. XV of 1877 does not apply where a trespasser has 
held, as against the widow of a sonleas and separated Hindu, adverse posses¬ 
sion, and that adverse possession must in such a case be counted, for the 
purposes of limitation, from the time when suoh trespasser or other person 
first began to hold adversely to the widow. lu our opiniou the law on this 
point and on article 141 is explained clearly by o«r brother BCBKITT in Banu- 
man Prasad Singh v. Bhngauti Prasad, I. L. B., 19 All., 367. We allow this 
appeal with coats, and, setting aside the order under appeal, we dismiss the 
appeal to the Court of first appeal with costs, and restore and affirm tb« 
decree of the first Court dismissing the suit with costs. 

Appeal decreed. 


NOTES. 

• ( This decision is no longer law, as adverse possession has been held to commence against 
the liill male reversioners, only alter the termination oi the intervening limited estates:— 
'^'(1899) 23 All., 448; (1903) 25 All.. 435; (1899) 23 Bom., 725 ; (1913) 11 333 ; (1911) 

8 A.L.J.. 849 ; (1898) 26 Oal., 285.] 


’ ( Art. No. 141 


Description of snit.^ 

• 

Period of 
limitation. 

1 

^Time from which period begins to ran 

i 

Like suit by a Hindu or Muham- Twelve years... 
madan entitled to the possession of 
immoveable property on the death 
of a IJ^indu or Muhammadan female. 

• 

When the female dies. 
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APPBLIiATB CIVIL. 

The 16th July, 1897. 

Present : 

Mr. Justice Knox and Mb. Justice Burkitt. 

• ^ • 

Huseni Begam and others.Defendants 

versus 

The Collector of Moradabad.Plaintiff.* 

Civil Procedure Code, section 639 — Trust—Suit for removal of trustee — 

Parties—^Alienees of trustees not necessary parties. 

A suit ma/ properly be brought and a decree made under section 539 t of the Code of 
Civil Procedure for the removal of a tfustee. Narasimha v. Ayyan C4f] Chetti, 
I.L.R., IS Mad., 157 ; Satkappayyar vfPeriasami, I. L. B., 14 Mad., 1; Ringasami Naickan 
V. Varadappa Naickan, I.L.B., 17 Mad..46S; Chintaman Bajaji Dew. Dhondo Oanesh Dev, 
I.L.R., 15 Bom., 612 ; Tricumiass Muljiy. Kkimji Vullabhdats, I.L.B., 16 Bom., 626 ; Sayad 
Hussein Mian v. The Collector of Kaira, I. L. B., 21 Bom., 48 ; Sajedur R&ja v. Baidyanath 
Deb, I.L.B., 20 Cal., 397 ; Mohi-ud-din v. 8nyid-ud-din, I.L.B., 20 Cal., 810, and Sajedur 
Raja Chowdhuri v. Oour Mohnn Das Baishnav, 1. Li. B., 24 Cal., 418, referred to. Subbayya* 
V. Xriihna, I. £i. B., 14Mad., 18^ followed. * 

In such a suit as above it is not necessary to make the alienees from the trustee ddfend- 
ant parties to the suit. Bishen Chand v. Syed Nadir, L.B., 15, I.A., 1; Chintatnari Bajaji 
Dev V. Dhondo Oanesh Dev, I.L.B., 15 Bom.. 612, and the Attorney General v. The Port Reeve 
and others of Avon, 33 L. J., N. S. Ch., 172, referred to. 

The facts of this case are fully stated in the judgment of the Court. 

Mr. Abdul Majid, for the Appellants. 

Mr. E. Chamier, for the Besponuent. 

Burkitt, J. (Knox, J., concurring). —The suit out^f which tbi^ firsttr 
appeal has arisen was instituted by the Collector of Moradabad (under 

- ,-n ' ■ " ■ ' * ^ 

* First Appeal No. 36 of 1896, from a decree of O. J. Nicholls, Esq., District Judge 
of Moradabad, dated the 1st May 1895. * 

t [Sec. 639:—In case of any alleged breach of any express or constructive trust created 
for public charitable or religious purposes, or whenever the 
Wheu suits relating to direction of the Court is deemed necessary for the administra* 
public charities may be tion of any such trust, the Advocate-General acting ex officio, 
brought. or two or more persons having a direct interest in the trust and 

having obtained tbe consent in writing of the Advocate-General, 
may institute a suit in the High Court or the District Court within the local limits of wMse 
Civil Jurisdiction the whole or any part of the subjeot-mattcr of tbe trust Js situate, *to 
obtain a decree— * 

(a) appointing new trustees under tbe trust; 

(b) vesting any property in the trustees under the trust; 

(c) declaring the proportions in which its objeots are entitled ; 

(d) authorizing the whole or any part of its propertyAo be let, sold, mortgaged or , 

exchanged; 

(e) settling a scheme for its management; 

or granting such further or other relief as the nature of the ca.se may require. 

The powers conferred by this section on the Advooate*General may, outside the Presi¬ 
dency-towns, be, with the previous sanction of the Local Government, exercised also by the 
Collector or by such officer as the Local Government may appoint in this behalf. 

Act No. X of 1840, section 2, is hereby repealed.] 
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inQ^ruotiions from the liooal Goverameat) under the proviBions of section 539 
■of the«Oode of Civil Procedure. * 

^ The case for the plaintiff is that one Miran Shah, the ancestor of all the 
■defendants, had, before his death some fifty years before suit, made a waqfot 
mauKa ^Haibatpur for religious and charitable purposes, for the up-keep of a 
mosque and imambara he had founded, for the expenses of an annual ** urs " 
or religious assembly to comraamqiate»the Pir Ghaus Azam, to feed the poor 
at the i,* urs ” and to keep his (Miran Shah’s) tomb in repair. It is admitted 
that mauza Haibatpur had been granted revenue-free to Miran Shah, who 
was a man of great piety and sanctity among Musalmans ; that the revenue- 
free grant was made by the Oudh Government, and that the village still 
remains muafi, not having been resumed at either of the two settlements which 
have taken place since the British Go\'ernment came into possession. It was 
■alleged for the plaintiff tliat the village came into the^ possession [48] of 
Miran Shah's heirs as trustees, and chat they for a considerable time per¬ 
formed properly their duty as such ; hut Ijftterly (having become Shiahs) they 
have, in breach* of the trust, treated the trust property as their own, have 
mortgaged and otherwise alienated some portions of it, and have pulled down 
some of the trust buildings and appropriated to their own use the value of the 
materials. The plaintiff accordingly prayed for the appointment of new 
trustees—which of course implies the dismissal of the existing trustees ; that 
th^e property be declared to be wakf, and that the defendants be required to 
furnish aqpounts and to pay sums which they had improperly appropriated in 
breach ^of the trust. It was also prayed that a sctieme for the management 
of the trust should be settled. 

Those of the defendants who appeared first of all raised a plea of limita¬ 
tion to the effect that they had been dealing with the property as their own 
for more than twelve years. There does not seem to have been any discussion 
as tb this plea at the hearing. Clearly, once the trust was established, such a 
plea could not prevail. The next pleaded want of parties, that tlieir trans¬ 
fers is® slijuld hiva bejn mile pirtias. This plea was overruled by the 
lower Csurt. In the^hurth paragraph of the written statement the defendants 
deny the fact of the endowment, alleging that ” the property in dispute was 
nevQT endowed for charitable purposes as alleged by the plaintiff on behalf of 
any p^arty, i.e., for the purposes set forth in the plaint.” This paragraph, 
while denying the plaintiff’s case as to the trust, may perhaps be regarded as 
an admission that the objects of the alleged waqf as set forth in the plaint 
are charitable purposes. In subsequent paragraphs the defendants deny that 
the income of the property in dispute was ever applied to the purposes men¬ 
tioned in the plaint. They also deny the demolition of an imambara in Hai- 
'batpqj and of an ancestral house in Sambhal. The first portion of this plea— 
like the fij^st paragraph of the written statement—takes advantage of a blunder 
in the plaint, afterwards amended. The imambara, mosque, etc., were not in 
[49] Haibatpur, but in an adjoining mohalla of the town of Sambhal. There is 
nothing in the plaint about an ancestral house. The seventh paragraph of the 
written statement is important. In that paragraph the defendants admit that 
thg property in dispute desq^nded to them from Miran Shah, and they add 
’that they sp§nd nloney on the mosque, imambara and tomb according to their 
respective positions, a statement which at the hearing of this appeal was 
explained to mean that they w^re not legally bound to spend any money on 
such purposes, but did so of their own free will and pleasure. These are the 
■only pleas which call for notice. 

District Judge gave the plaintiff a decree. The defendants appeal. 
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• The first plea argued for them was that the suit was bad because Ifie 
.transferees from the defendants had liot been impleaded. That ple'^. was 
overruled, and we think rightly, by the learned District Judge. In supporti'Of 
this contention the learned advocate for the appellants cited the case of Bishen 
Chand v. i^yed Sadir, L. R., 16 I. A., 1, in which, at p. 9, their Lordships 
found themselves unable, in a suit in which all the parties interested w«re not 
before them, to decide the extent of certain trusts, and whether any surplus 
. remained over to the mutawalli for his private use. We cannot see that this 
case is any authority for the proposition that to a suit for the exeoutfon and 
administration of a trust the alienees of the trust property, who have an interest 
adverse to the trust are necessary parties. In the case of Chintaman Bajaji 
Div V. Dhondo Ganesh Dev, I. L. R., 15 Bom., 612, which was a suit under 
section 539 of the Code of Civil Procedure for the execution and administra¬ 
tion of a trust and for removal of the trustees, who had incumbered and 
alienated a large portion of the tri^st property, the incumbrancers and alienees 
were not considered necessary parties. And in the case of The Attorney- 
General v. The Port Reeve and^others of Aron, 33 L. J., N. S. Ch., l72, it was 
held by the [601 Lords Justices that persons cUin.ing title adverse to a trust 
cannot be made parties to a suit for the execution of the trust. No case has 
been shown to us in which, in a suit under section 539 of the Code of Civil 
Procedure, the alienees or incumbrancers have been made parties, and indeed it 
does not appear what relief could be granted against them under that section. 
We think that a prayer for recovery of possession from such persons could rK)t 
be entertained under that%ection. The plaintiff in this suit could ndt institute- 
a suit for possession. Such a suit could be instituted only by the ^trustee. 
We therefore overrule this plea. 

Next it is contended that the waqf set up by the plaint is bad, as it is not 
for public religious or charitable purposes. The briefest consideration of the 
purposes of the waqf set out above is in our opinion abundantly sutfioieni to 
show that they are public charitable and religious purposes. That plea tflso 
fails. . 

The last plea of law raised by the appellants is that^he suit is ba^beo^se 
a suit to remove a trustee cannot be entertained under section 539 of the Code. 
As far as we can ascertain the first doubt whether such a suit would lie w^aSiSug- 
gested by an obiter dictum in the case of Narasimha v. Ayyan Chetti, I. Jj. R., 
12 Mad., 157, where the learned Judges are reported to have sai(^ that 
it is not at all clear that a suit to rempve a trustee can be maintained under 
section 539.” The question was not decided in the next case, Sathappayar v. 
Periasamt, I. L. B., 14 Mad., 1, as it was held that that case did not come under 
section 539, the object of the endowment being for private religious purposes, 
namely to perpetuate the spiritual family of a guru. But in the gfise of 
Suhbayya v. Krishna, I. L. R., 14 Mad., 186, tl^e question was ^pry elaborately 
argued before a Bench of three Judges, and it was held by a majority of the- 
Court that a suit to remove a trustee could be maintained under section 639 of 
the Code of Civil Procedure. The same question again came before the Madras 
High Court in Rangasami Naiclcan [fill v. Varadappa i^aickan, I. L R., 17 Mad., 
462, when a Bench of three Judges (one of whom was the dissentient Judge in the 
oaseof ^ubbayya v. Krishna just mentioned) held that a suit tft renjove a trustee- 
could not he maintained under section 539 of the Code. In Chintaman Bajaji 
Dev V, Dhondo Oanesh Dev, I. L. R.,15 Bom., 61^, a case already cited, the ques¬ 
tion was not raised. It anpears to have been taken for granted that such a suit- 
could be maintained. In the case Tricumdass Mulji v. Khimji Vujlabhdas^ 
I. L. R., 16 Bom., 626, which was a suit to administer a public oharitablS trust,. 
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to eompel a trustee to account, and for the removal from office of that trustee 
and fot the appointment of a new trustee, it was held, following the decision 
of the majority of the Bench in Subbayya v. Krishna, I. L. B., 14 Mad., 186, 
that the suit came under section 539, and could not he maintained, as the 
sanction of the Advocate-General had not been obtained. The most recent case 
in the Bombay Court is that of Sayad Hussein Minn v. The Collector of Katra, 
I. L. B., 21 Bom., 48, and in it the decision in the previous case following the 
ruling of the majority of the Judges in Subbayya v. Krishna \sa.% affirmed. 
There are also two oases in the 20th volume of the Indian Law Beporis, Cal¬ 
cutta Series, namely, Sajedur Raja v. Baidyanath Deb at p. 397, and Mohiuddin 
V. Sayiduddtn at p. 810, the rule laid down in which is to the same effect as 
in the Bombay cases and in Subbayya'v. Krishna, I. L. B., 14 Mad., 18fi. The 
case of Sajedur Raja Chotodhuri v. 'Jour Mohun Das Baishvav, I. L. B., 
24 Cal., 418, the report of which was published after we had reserved judgment 
in this appeal, follows and approves of the decision of the majority of the 
Bench in Sybbayya v. Krishna, I. L. B., 14Jdad., 186. 

In this conflict of authority there is undoubtedly a preponderance of 
judicial decisions in favour of the proposition that a suit to have a trustee 
removed and another appointed in his place is a suit which is covered by the 
provisions of section 539 of the Code of Civil Procedure. We have considered 
and studied the elaborate judgments of the Madras High Court in the cases in 
[5^] the 14th and 17th volumes of the Madras Beports. After mature 
consideration our opinion is in conformity with that expressed hy the majority 
of the I^ench in Subbayya v. Krishna, I. L. B , 14 Mad., 186 We entirely 
concur in the elaborate judgment of Mr. Justice W'EIR and in the reasons be 
gives for the conclusion at which he arrived. We feel we can add nothing to 
it. We hold therefore that this suit is not bad because of the prayer for the 
removal of the existing trustees. 


n On the merits we are of opinion that the appellants have failed to make 
out their case. That mauza Haibatpur was granted free of revenue to Miran 
Shah,’though a Sunni, by the Shiah Government of Oudh, on account of his 
character for holiness^and sanctity is cot denied. It is also admitted that the 
British Government has continued the muah to Miran Shah's family up to 
the 'i^resent day. The exhibits Becord Nos. 18C. and 19C. show the reason 
why Government at the last settlement, instead of resuming the muafi grant 
(as it*might have done), allowed it to continue. The first paragraph of the 
tpajib-ul-arz No. 18C. shows the reason for the continuance of the muafi to be 
because mauza Haibatpur is a mahal “ appropriated to charitable expenses in 
connection with a mosque, imambara and ' urs ’ of Ghaus Azam.” And the 


same reasons for the continuance of the muafi, are given in Becord No. 19G. 
draw» up some three years later. We think these facts are most significant 
and imponfiant* It is admitted,, that Miran Shah left no son living at his death 
and that he was succeeded hy his daughters (three in number), whose descend¬ 
ants are now in possession of Haibatpur. Why should the grant have been 
ooi^tinued to them revenue-free, unless because of Miran Shah having dedicated 
Haibatpur to charitable and religious purposes ? It is not even suggested that 
these descendants of MiraneShah in the female line had any personal claims 
to receive a revenue-free grant at the hands of the British Government, nor 
is it suggested that, either at the settlement of 1846 or at the subsequent 
[58] settlement of about 1874->76, any such personal claims were put forward. 
Clearly the muafi was continued at settlement because of the reasons stated 


in Becond Nos. 18C. and 19C. Here we would refer to the attested copy 
(Becord No. 74C.) of a deposition by Sayyed Hasan, a pleader who appeared 

I’ 
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fdr Musammat Huseni Begam (one of the appellants here), in a partition 
.case, in which it was soughc to have mauza Haibatpur partitioned amofig the 
descendants of Miran Shah in 1889. The pleader in that deposition on behalf 
of his cliept, the defendant-appellant Musammat Huseni Begam, in the 
clearest terms declared mauza Haibatpur to be endowed property, the 
income of which was applied to the mosque, the imambara and the’“ ttra,” 
and that it was so applied hy his cliet^t as mulawalli jointly with the other. 
mntawallis. To the same effect is a petitioh. No. 75C. of the record, filed in 
the same partition proceedings by Musammat Muhamdi, one of the defendants 
to this suit, now deceased. The genuineness of the petition is proved by the 
evidence of Muhammad Huaen, son of Musammat Muhamdi. This petition 
is much to the same effect as the deposition just mentioned above. It states 
that mauza Haibatpur is endowed property, and that it was granted muafi, in 
1840 to Miran Shah for charitable purposes. No. 76C. of the record is an 
attested copy of another deposition made by the pleader Sayyed Hasan 
in July 1889, on behalf of Musampaat Huseni Begam in the pai;J)ition case. 
This deposition emphasizes t.h,e pleader’s former statement, |nd further makes 
mention of papers relating to the settlement of 1846, copies of which papers 
the witness produced to the official making the partition. The appellants 
have not attempted to produce any of the papers just mentjoned, though, as 
they were produced hy Musammat Huseni’s pleader in 1889, it may be 
presumed she has possession of them now. There are further on record two 
petitions. Nos. 78C. and 79C., dated the 2lst of January and 24th of Februiry 
1890, filed by Sayyed'Aag>iar Hasan (one of the defendants-appellants) before 
the revenue authorities in mutation of names proceedings, in both of \^hich he 
asserts that C84j mauza Haibatpur is an endowed village, the revenue of 
which is devoted to the mosque, tmamhara, urs of Ghaus Azam and support 
of the mutat/iialLis. In No. 780. it is alleged that the wajih-ul-arz (record No. 
180.) was prepared as proof of those facts. The documentary evidence de|ail-^ 
ed above establishes in our opinion a very strong case in favour of the plain¬ 
tiff respondent. 

• 

The defendants appellants did not produce any documentary evidence. 
They have contented themselves with calling four witnesses, three of wlfBm 
are wortliless, while the deposition of the fourth, Intizam Ali, is more favour¬ 
able to the respondent’s case than to the appellants’. * 

The respondent has called three witnesses, Kazi Imam Ali, ^heikh 
Wilayat Ali and Masiat-ullah, all of whom were acquainted with Miran Shah. 
Their evidence most strongly supports the respondent’s case, showing as it 
does that Miran Shah himself built the mosque and imambara and expressed 
his intention of dedicating the income of Haibatpur to their support. One of 
the witnesses professes to know of, and to have been present at, the execution 
of the waqf by Miran Shah. Two of them alsp speak of how t|je dgseendants 
of Miran Shah have now discontinued the charities and demolished the 
buildings. 

Having now discussed all the material evidence in the case, it appearj^to 
us that there is a great mass of evidence in favour of the plaintiff which the 
appellants have in noway attempted to rebut. «We have no hesitation ‘in 
finding, concurring therein with the Court below, that Miran Shah did before 
his death dedicate mauza Haibatpur as a waqf for the religious and charitable 
institutions mentioned in the plaint, which hsk had established, the mosque, 
the imambara the urs ” of Ghaus Azam, &c. We find that mauza Haibat¬ 
pur devolved on the daughters of Miran Shah and on their descendants in 
trust for the performance of the religious and charitable purposes to "which 
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Miran Shah had dedicated the village We concur with the lower Court fn 
holding that the plaintifi is entitled tu the declaration he has obtained as • 
m to mauza Baibatpur being icagf prpperty, and in the finding that the 
detendants are in poesoasion as trustees of the wa^/and have noiproprietary 
rights in Haibatpur. We find that the trustees have giossly violated their 
duties a*8 such, that they have failed to apply any portion of the income of the 
village to the purppses of the trust, thahthey have appropriated the income to 
their ow^ private purposes and that they have dilapidated and dismantled the 
buildings constructed by Miran Shah, and have put into their own pockets the 
value of the materials of the miambara. We further find that tliey have 
wrongfully alienated portions of the endowed property and that they have 
dehied tliatthey are trustees and oUim to be proprietors of Haibatpur in their 
own right. Such trustees should not in our opinion be permitted to remain 
any longer in possession of the trust property. We therefore direct their 
removal and that possession of the trust property be transferred to the muta- 
walli who Itfis been nominated by the leurnMi District Judge. We may add that, 
as no observations were addressed to us on either side either for or against the 
scheme for the administration of the trust prepared by the District; Judge, we 
refrain from making any remarks as to it. The only questions argued before 
us are th.ise which we have discussed in this judgment. We dismiss the 
appeal with costs. 

- Appeal dismissed. 

NOTES 

I This was followed in (18991 21 All., 200 ; (1902) 5 0.\3., 110 ; (1905) 2 C.L.J., 460 ; 
see also (4906) Cal., 789; (1905) 2 G.L J.. 431. 

The C P.G., 1908, expressly includes within the scope of a suit under sec. 92, the re- 
movHl of a trustee. 

As against a trespasser, see in addition to the above, (1910) 14 O. C., 65 : 101. C., 712.) 
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PreseUT: 

Sir John Eugb, Kt., Chief Justice, Mr, Justice Bl.4Ir 
AND Mr. Justice Bubkitt. 

Queen-Empress 

versus 

Amba Prasad.* 

Act No. XLV of lh60 (Indian Penal Cade), section 124A.~ Exciting disaffec¬ 
tion—Meaning of tetm ” disaffection ” explained. 

Any one who, by any of the means referred to in section 124A of the Indian Penal Code, 
excites, or attempts to excite, feelings of hatred, dislike, ill-will, enmity or hostility towards 
the Oovernmei^t estal&lisbed by law in British India, excites or attempts to excite, as the case 
.may be, feelings of “disaReotion" as that term is used in section 124 A. Such feelings are 
necessarily inoonsistent (06) with aud incompatible with a disposition to render obedience 
to the lawful authority of Qovernment and to support that Government against unlawful 
attempts tp subvert or resist it. The term " diriaReotion ” may be taken as synonvmous with 

' - - ---- - -■■■■-■ " . . Ill ■■ ■ PI . . 

* Criminal Appeal No. 1461 of 1897. 
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“'diBloynlty.’* The ordinary meaning of the^rm “ dUaSeotion ” as used in section t34A is 
not varied by the explanation appended to that section. ' 

When a person is charged with having oommitted the oSenoe punishable under mo* 
tion 124 A of the Indian Penal Code, bis intention may be inferred from one particular speech, 
article or letter, or from that speech, article or letter considered in conjunction jvith what 
such person has said, written or published on another or other occasions. Where it is 
ascertained that the intention of such person was to excite feelings of disaSection to the 
Qovernment established by law in British India, it is immaterial whether or not.the wusrds 
spoken, written or published could have the edect of exciting such feelings of disaffection, 
and it is immaterial whether the words were true or were false, and, except on the question 
of punishment, or in a case in which the speaker, writer or publisher is charged with having 
excited such feelings of disaffection, it is immaterial whether or not the words did in fact 
excite such feelings of disaffection. Queen~Etnpre»s v. Jogendra Chunder Boas, I. Li. R., 19 
Gal., 85, In re the petition of Bat Oangadhar Tilak, 14 The Times Law Reports, p. 60, 
referred to. 

The facts of the case are fully stated in the judgment of the Court'! 

Mr. Boshan Lai for the Appellant. 

The Government Advocate (Mr. B. Chamier) for the Crown, 

The judgment of the Court (Edge, C. J., Blair and Burkitt, .f J.) was 
delivered by Edge, C. J.:— 

Amba Prasad was committed by the Magistrate of Moradabad to the 
Court of Session of Moradabad for trial on a charge that on or about the 14th 
of July 1897, he did atteeapt to excite feelings of disaffection to the Govern¬ 
ment established by law in British India by publishing in a newspaper called 
the Jami-ul-ulam, of which he was proprietor, editor and publisher, an article 
entitled “ Azadi band hone ae kabal namuna ” and had thereby committed an 
offence punishable under section 124A of the Indian Penal Code and within the 
cognizance of the Court of Session. In his examination before the Magistrate 
of Moradabad under section 364 * of the Code of Criminal Procedure, lB82, 
[57l Amba Prasad stated that he had published the issues of the Jami-ul~ulam, 
dated respectively 2ist March 1897, 7th April 1897, 21st April 1897, 7i;h May 
1897, 14th July 1897, 21st July 1897 and 28th July 1897. The article on the 
publication of which the charge was founded was contained in the issue oC the 
newspaper of t)ie 14th of July 1897. ^ - 

* LSec. 364 :—Whenever the accused is examined by any Magistrate, or by any Oonrt 
other than a High Court established by Royal Charter or the 
Examination of accused Chief Court of the Punjab, the whole of such examination, in* 
how recorded. eluding every question put to him and every answer given by him, 

shell be recorded in full, in the language in which he is exaQtin* 
ed, or, if that is not practicable, in the language of the Court or English; and such record shall 
be shown or read to him, or, if he does not understand the language in which it is written, 
shall be interpreted to him in a language which he understands, and he shall be <4 liberty 
to explain or add to his answers. 

When the whole is made conformable to what be declares is the truth, th# record shall 
be signed by the accused and the Magistrate or Judge of such Court, and such Magistrate or 
Judge shall certify under his own hand that tlio examination wan taken in his presence and 
bearing, and that the record contains a full and true account of the statement made bv the 
accused. ** 

In cases in which the examination of the accused is got recorded by the Magistta(p or 
Judge himself, be shall be bound, unless be is a Presidency Magistrate, as the examination 
proceeds, to make a memorandum thereof in the language of the Court, or ift English, if he 
is sufficiently acquainted with the latter language ; and such memorandum shall to written 
and signed by the Magistrate or Judge with bis owg hand, and shall be annexed to the 
record. If the Magistrate or Judge is unable to makes memorandum as above , reqnired, 
he shall record the reason of such inability. 

Rotbing in this section shall bo deemed to apply to the examination o! %n*aoeDMd 
person under section 368.] 
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In the Court of Session of Moradabad, Acnba Prasad stated that his fathelr’s 
name*was Gobind Prasad, a Kayestn, and that be, Amba Prasad, lived in, 
Mbradabad, and was 35-36 years of age. Upon the charge being read to him 
Amba Prasad pleaded guilty. Upon being asked ;—" Do you wish to give any 
reasons as to why you should not be punished for this otfenoe ?”—Amba Prasad 
replied :—“ I can give no reason. Through inexperience I have committed this 
fault, for which I am very ashamed, aod.1 wish to throw myself unconditionally 
upon tbf mercy of the Government. This is all I wish to say.” The Court of. 
Session accordingly found Amba Prasad guilty of the offence of which he had 
pleaded guilty, and under section 124A of the Indian Penal Code sentenced him 
therefor to eighteen months' rigorous imprisonment. From that sentence 
Amba Prasad has appealed to this Court. In the petition of appeal the 
grounds of appeal are stated as follows:— 

1. “ That the prisoner appellant having pleaded guflty, having tendered 
an unqualified apology for the offence with which he was charged, and having 
thrown bicCiself entirely upon the mercy of ^e Court, the sentence of 18 months’ 
rigorous imprisonment passed upon him by thh learned Sessions Judge is too 
severe. 

2. That the judgment of the lower Court nowhere discloses the fact that 
the article upon Vhich the prisoner appellant has been convicted was of such 
a serious character as to make its writer liable to a very heavy punishment. 

3. That the lower Court, in holding that a term of 18 months’ rigorous 
imprisonment was in the case of the appellanf a mild sentence upon the 
autbor/ty of the case of Queen-Empress v. [88] Tilak, has failed to take into 
account the differentiating circumstances which make the appellant’s offence 
very much leas serious and therefore deserving of a much lighter sentence. 

4. That there is nothing on record which, after the appellant’s plea and 
' aptflogy, w6uld make him liable to anything more than a nominal punishment. 

5. That upon the foregoing grounds the prisoner appellant prays for 
mitig&tion of the sentence passed upon him by the lower Court.” 

« > In order to determine whether or not this appeal should be allowed, and, 
if allowed, to what extent, it is necessary to consider section 124A of the Indian 
PetvahCode and to arrive at a conclusion as to the degree of culpability in 
Amba Prasad to be fairly and reasonably inferred from bis acts. The section 
is as ■follows :— 

" 124A. Whoever by words, either spoken or intended to be read, or by 
signs, or hy visible representation or otherwise, excites, or attempts to excite, 
feelings of disafiection to the Government established by law in British India, 
shall be punished with transportation for life or for any term, to which fine 
may.])e added,,or with imprisonment for a term which may extend to three 
years, to Vhion fine may be added, or with fine. 

Explanation. —Such a disapprobation of the measures of the Government 
a^is compatible with a disposition to render obedience to the lawful authority 
of the Government and to support the lawful authority of the Government 
against unlawful attempts t* subvert or resist that authority, is not disaffection. 
Therefore, tjie m&king of comments on the measures of the Government, with 
the intention of exciting only this species of disapprobation, is not an offence 
within this clause.” , 

That section has been under judicial consideration by Sir CoMBB 
.PbX]|EXAM in the Queen-Empreaa v. Jogendra Chunder Boae, I. L. B , 19 Gal,, 
85; by Mr. Justice Stbaobby on the trial of Bal Gangadhar Tilak 
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irf the Bombay High Court, hy a Beuoh of the C69] Bombay Htgb 

.Court, consisting of Sir CHARLES FaRBAN, C.J., Mr. Justice CaNI)!’ and 
Mr. Justice Strachey, on the application of Bal Gangadhar Tilak 'ibr 
leave to appeal to Her Majesty in Council by a Board of the Judicial 
Committee of Her Majesty’s Privy Council, consisting of the Lord CHANCELLOR, 
Lord HobhOUSE, Loid DaVEY and Sir ElCHABD CouCH, on the application of 
Bal Gangadhar Tilak for special leav <4 to appeal to Her Mjijesty in Council;, 
and by Sir CHARLES FaRRAN, C.J,, Mr.^Justice Paksons and Mr^ Justice 
RaNADE in the appeal of Ram Chandra Narayan and Kishnaji Dhondu from 
the order of conviction and sentence of the Sessions Judge of Satara in their case.. 

If there be any difficulty as to the true meaning of section 1‘24A of the 
Indian Penal Code it is caused by the Explanation which forms part of that 
section. In the Que^n-Empress v. Jogmdra I'hunder Bose, I. L. R., 19 Cal., 36» 
it was contended by the counsel for the accused persons that disaffection ” 
and “disapprobation” were synoijymous words and had one an^ the same 
meaning. On that contention^it was observed by Sir COMBR PethERaM, and 
in our opinion correctly, having regard to the question before him :—“If that 
reasoning were sound, it would be impossible for any person to be convicted 
under the section, srs every class of writing would be within the explanation.’*^ 
Sir Comer PetheRAM thus defined “disaffection ” and “ disapprobation ” aa 
those words are used in section 124A :—“ Disaffection means a feeling 
contrary to affection, in other words, dislike or hatred. Disapprobation mea^s 
simply disapproval. It is*quite possible to disapprove of a man’s sentiments 
or action and yet to like him. The moaning of the two words is so ?liBtincfc 
that I feel it hardly necessary to tell you that the contention of Mr. Jackson 
cannot be sustained. If a person uses either spoken or written words calculated 
to create in the minds of the persons to whom they are addressed a disposition 
not to obey the lawful authority of the Government, or to subvert or resist^ 
that authority, if and when occasion should arise, and if he does so with the 
intention [60] of creating such a disposition in his hearers, I’e will be guilty 
of the offence of attempting to excite disaffection within the moaning of the 
section, though no disturbance is brought about by his vftjrds or any f%eling„of 
disaffection, in fact, produced by them. It is sufficient for the purposes of the 
section that the words used are calculated to excite feelings of ill-will qgeinst 
the Government and to hold it up to the hatred and contempt of the people 
and that they were used with the intention to create such feeling.” 

The charge which was before the jury in Queen-Empress v. Jngend^a 
Chunder Bose was that the accused had attempted to excite feelings of disaffec¬ 
tion to the Government established hy law in British India, and was not that 
they had in fact excited feelings of disaffection to the Government established 
by law in British India ; and it is in relation te that charge which was before 
the jury that Sir COMER PethekaM'S direction to the jury must be read. 
Later on in his direction to the jury Sir COMER PetheraM, in referring to the 
articles in respect of the publication of which the charges under section 124 A ar(^e, 
said :—“ Were those articles intended to excite feelings of enmity against the 
Government,or,on the other hand, were they merely expressing, though in strdhg 
language, disapprobation of certain Government measures ? You will bear in 
mind that the question you have to decide has reference to the intention, and» 
in fact, the crime consists of the intention, foy a man might lawfully do the 
act without the intention. The evidence of the intent can only be gathered 
from the articles. The ultimate object of the writer may be one thing, but if» 
in attaining that object, he uses, as the means, the exciting of disaileotioa 
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a^inst the Qovernmeiat, then he woul^ be guilty under seotion 124A. If ybu 
thinltf* that these people, with the object of procuring the repeal of the Age of 
OSnsent Aot, or of increasing the sale of their paper, disseminated these articles, 
intending to excite feelings of enmity, you will be bound to find^a verdiet of 
guilty»” 

Mr. 'justice StbacheY in his direction to the Jury in Queen-Empreta y. 
Bail ■ Oangadhar Tilak, in explaining Action 124A [6l3 in reference to the 
oheHrges* in that' case before the jury, said :—" I agree with Sir COMEB 
in the Bangobasi case, that disaffection means simply the absence 
of affection.’’ If that sentence had stood alone and was not explained by what 
foQowed, it would no doubt have constituted a misdirection. “ Disaffection ” 
necessarily implies an absence of affection, but a mere absence of affection is 
not “disaffection ” within the meaning of section 124A. Mr Justice Stbschey 
iO'that part of his direction which immediately follows the sentence which we 
have quoted made it perfectly plain what in his opinion “ disaffection,” within 
the meanitfg of section 124A, is. He said*— 

" It means hatred, enmity, dislike, hostility, contempt and every form of 
ill-will to the Government.. ‘ Disloyalty ’ is perhaps the best general term, com¬ 
prehending ever^g possible form of bad feeling to the Government. That is 
what the law means by the disaffection which a man must not excite or 
attempt to excite : be must not make or try to make others feel enmity of any 
kfhd towards the Government. You will observe that the amount or intensity 
of the disaffection is absolutely immaterial, except jtorhaps in dealing with the 
question of punishment: if a man excites or attempts to excite feelings of 
disaffection, great or small, he is guilty under the section. In the next place 
it is absolutely immaterial whether any feelings of disaffection have been excited 
or not by the publication in question. It is true that there is before you a charge 
^agfynst each prisoner that he has actually excited feelings of disaffection to the 
Government. If you are satisfied that be has done so, you will of course find 
him guilty. But if you should hold that that charge is not made out and that 
no' one is proved to Ij^ave been excited to entertain feelings of disaffection to 
the Government by reading these articles, still that alone would not justify you 
in acquitting the prisoners. For each of them is charged not only with excit¬ 
ing feelings of disaffection, but also with attempting to excite such feelings. 
Xou xwill observe that the section places absolutely on the same footing the 
suopassful exciting of feelings of disaffection and the unsuccessful attempt to 
excite Z922 them; so that if you find that either of the prisoners has tried to 
explte such feelings in others, you must convict him, even if there is nothing 
to show that he succeeded. 

“ Again it is important that you should fully realize another point. The 
^^ento consists in exciting or attempting to excite in others certain bad feelings 
towards the Gbvernment. It is not the exciting or attempting to excite mutiny 
or rebellion, or any sort of actual disturbance, great or small. Whether any 
disturbance or outbreak was caused by these articles is absolutely immaterial. 
IMbe accused intended by the articles to excite rebellion or disturbance, his 
Sbot would doubtless fall within section 124A, and would probably fall within 
ocner sections of the Penal dbde. But even if he neither excited nor intended to 
exoite.auy rebellion, or outbreak or forcible resistance to the authority of the 
GoVerument, still, if be tried to excite feelings of enmity to the Government, 
that is sufficient to make him guilty under the seotion. I am aware that some 
distinguished persons bave thought that there can be no offence against the 
<ieoMan^*UuleBB the accused either counsels or suggests rebellion or fo|oible 
eesisdhuoe to the Government. In my opinion that view is absolutely opposed 
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to the express words of the section it%9lf, which as plainly as possible makes 
•the exciting or attempting to excite certain feelings, and not the induing or 
attempting to induce to any course of action, such as rebellion or forcible 
resistance, the test of guilt.” 

In directing the jury as to the meaning and effect of the Explanation in 
section 124A, Mr. Justice StbaCHKY said:— 

• , • 

“ Observe first that, as I have already said, while the first olauge shows 
affirmatively what the offence made punishable by the section is, the explana¬ 
tion states negatively what it is not. It says that something ' is not disaffec¬ 
tion ’ and ‘ is not an offence within this clause.' Therefore its object is to protect 
from the condemnation pronounced by the first clause certain acts which it dis¬ 
tinguishes from the disloyal attempts which the first clause deals with. The 
next and most impoftant point for you to bear in mind is that the thing protected 
by the explanation is ‘ the making of [68] comments on the measures 
of the Government with a cesrtain intention.’ This shows that the 
explanation has a strictly defined and limited scope. Observe that it has no 
application whatever unless you come to the conclusion that the writings 
in question can fairly and reasonably be construed as 'the making of comments 
on the measures of the Government.’ It does not apply to any sort of writing 
except that. It does not apply to any writing which consists not merely of 
comments upon Government measures, but of attacks upon the Governmwt 
itself. It would apply to^any criticisms of legislative enactments, spch as the 
Epidemic Diseases Act, or any particular tax, or of administrative measures, 
such as the steps taken by the Government for the suppression of plague or 
famine. But if you come to the conclusion that these writings are an attack, 
not merely upon such measures as these, but upon the Government itself, its 
existence, its essential characteristics, its motives or its feelings towards the 
people, then you must put aside the explanation altogether and apply the first 
clause of the section. In the next place, supposing that you are satisfied that 
these writings can fairly and reasonably be construed as ‘ comments on the 
measures of the Government ’ and not as attacks upon l^e Government itself, 
still you cannot apply the explanation unless you believe that such commelTts 
were made with the intention of exciting only ‘such a disapprobation 
of the measures of the Government as is compatible with a disposition 
to render obedience to the lawful authority of the Government* and 
to support the lawful authority of the Government against unlawful 
attempts to subvert or resist that authority.’ This, you will see, draws a 
distinction between attempting to excite feelings of ‘disaffection’to the Govemi- 
ment, and intending to excite only a certain species of ‘ disapprobation ’ of 
Government measures; and protects the latter only. What is the meaning of 
' disapprobation ’ of Government measures as contrasted with ‘ disaffection ’ tb 
the Government ? I agree with Sir CoMBB P]^HEBAM that wtfile dTsaffection 
means the absence of affection, or enmity, disapprobation means simply dis¬ 
approval ; and that it is quite possible to like or [64] be loyal to anyone, 
whether an individual or a Government, and at the same time todisapprdVe 
strongly of his or its measures. This distinction is the essence of the 
section. It shows clearly what a public shaker orr writer may 
and what he may not do. A man may criticise or oommedt upon any 
measure or act of the Government, whether legislative or executive, and 
freely express his opinion upon it. He ma^ discuss the Income-Tax Aot, 
the Epidemic Diseases Act, or any military expedition, or the suppression of 
plague or famine, or the administration of justice. He may express thd strong¬ 
est condemnation of such measures and he may do so severely, and even 
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ttax^asonably, perversely and unfairly. Slp long as lia confines himself to that, hh 
will be protected by the explanation. But if he goes beyond that, and, 
whether in the course of comments upon measures or not, holds up the Govern¬ 
ment itself to the hatred or contempt of his readers,—as, for instance, by 
attributing to it every sort of evil and misfortune suffered by the people, or 
dwelling adversely on its foreign origin and character, or imputing to it base 
motives, or accusing it of hostility or indifference to the welfare of the people— 
then he v guilty under the section, and the explanation will not save bim. 

" The object of the explanation is to protect honest journalism and bond, 
fide criticism of public measures and institutions with a view to their improve¬ 
ment, and to the remedying of grievances and abuses, and to distinguish this 
from attempts, whether open or disguised, to make the people hate their rulers. 
So long as a journalist observes this distinction he has nothing to fear. It 
seems to me that this view of the law secures all the ‘liberty which any 
reasonable man can desire, and that to allow more would be culpable 
weakness, and fatal to the interest not only of the Government but of the 
people. But now there are other words in t^e explanation which we have 
still to consider. To come within the protection of the explanation, a writing 
must not only be the making of comments on Government measures with 
the intention of exciting only disapprobation of them as distinguished from 
[65]di8affection to-the Government, but the disapprobation must be ‘compatible* 
with a disposition to render obedience to the lawful authority of the Govern¬ 
ment and to support the lawful authority of the Go\iernment against unlawful 
attempts to subvert or resist that authority. 

"What that means is that even exciting disapprobation of Government 
measures may be carried too far.- For instance, if a man published comments 
upon Government measures which were not merely severe, unreasonable or 
.unfair, but so violent and bitter, or accompanied by such appeals to political 
or areligious fanaticism, or addressed to ignorant people at a time of great 
public excitement, that persons reading those comments would carry their 
feelings of hostility beyond the Government measures to their author, 
the Government, an& would become indisposed to obey and support the 
Government, and if it could fairly be gathered from the writing as a whole 
that^ the writer or publisher intended these results to follow, then be would 
be guilty under the section and would not be protected by the explanation. 
Obsesve the nature of this ' disposition ' which makes the whole difference 
between a ‘disapprobation’ of measures which amounts to ‘disaffection’ to 
the Government, and a disapprobation which does not. It is not merely 
‘ a disposition to render obedience to the lawful authority of the Government.’ 
It is a disposition both to render obedience and also to support the lawful 
authority of the Government against unlawful attempts to subvert or resist it. 
And ‘it i» a disposition to support that lawful authority against unlawful 
attempts not only to ‘ resist' it—that is, to oppose it, but also to ‘ subvert ’ 
it—that is, to weaken and undermine it by any unlawful means whatever. 
Aad lastly, it is a disposition to support the Government against all such 
unlawful attempts whenever occasion may arise, not only against any particular 
unlawful attempt^ prooeediftg or impending at the time of the publication.” 

In refusing the application of Bal Gangadhar Tilak to the Bombay High 
Court for leave to appeal to Her Majesty in [66] Council Sir CHARLES Farrak 
G. J., in delivering the judgment of the Full Bench, said : — 

" The other ground upon which Mr. Russell has asked us to certify that 
it is a ffb case to send to the Privy Couacil is that there has been misdirection, 
and he based his argument* on one major and two minor grounds. The 
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&ajoT ground is that the section cannot be said to have been oontravenad 
there is a direct incitement to stir up disorder or rebellion. Th*fe 
to us to be going much beyond the words of the section, and we ne6d say no 
more npon<that ground. The first of the minor points is that Mr. Justiee 
Stbaghby, in summing up his case to the jury, stated that disaffection mMXlt 
the absence of affection ; but, although if that phrase has stood alone, it might 
have misled the jury, yet, taken in'conr^ection with thee context, we think 
that it is impossible that the jury can h*^ve been misled by it. Tha^ expres-* 
sioD is used in connection with the law as laid down by Sir COMBB PbTHBEAM 
in Calcutta in the Bangobasi case. There Sir COMER PetHBRAM, instead of 
using the words ‘absence of affection.’ said ' contrary to affection * and if tha 
words ‘ contrary to affection ’ had been used instead of ‘ absence of affection* 
in this case, there can be no doubt that the summing up would have been 
absolutely correct." Taken in connection with the context it is clear that by 
absence of affection the Judge did not mean the negation of affection, but some 
active sentiment on the other sidb. Upon that point we oanoot*oertify that 
this is a fit case for appeal. Sn this connection, it must be^ remembered that 
it has not been alleged that there was a miscarriage of justice. The last point 
is in reference to the definition of the word ‘ Government.’ It i^ a very minor 
point; but, striking but the words (which were not in the original charge) Mr. 
Bussell has alluded to, we cannot see that there has been any misdirection as 
to the meaning of the word ‘Government.’ We, therefore, think the applma- 
tion must be refused.” .• 

On the application of Bal Gangadhar Tilak to the Judicial Co'inmittee 
of Her Majesty’s Privy Council for special leave [67] to appeal to 
the Queen in Council Mr. Justice Strachey’s direction to the jury was 
elaborately criticised by an eminent counsel of the English Bar. In delivering 
the judgment of the Judicial Committee the Lord Chancellor is reported ta 
have said :—“ Their Lordships are of opinion, taking the view of the whole of 
the summing up, which is of very great length, that there is nothing in that 
which, in their Lordships’ opinion, calls upon them tp indicate any dissent 
from or necessity to correct what is therein contained. Looking at the sum* 
ming up as a whole, and looking at each part of what was said'by the light of 
what else was said, speaking generally of the argument which has been present¬ 
ed to their Lordships, they are of opinion that no case has been made out, 
consistently with the rules by which their advice to Her Majesty ba» been 
guided hitherto in giving leave to appeal in criminal cases, and therefore they 
will humbly advise Her Majesty that this is not a case in which leave. should 
be granted.” (14 The Times Law Reports, p. 50.) 

So far as we can form an opinion from the imperfect report before us of the 
judgments of the Bombay High Court in the Satara case, we infpr thst Sir 
ChaR1<ES Farran, C. J., held the same opiniorf as to the meaning aii'd..effeot of 
section 124Aof the Indian Penal Code as was expressed by Mr. Justice SXRA* 
GREY in the case of Bal Gangadhar Tilak, and that an attempt to excite fedlings 
of disaffection to the Government is equivalent to an attempt to produce politiCml 
hatred of Government as established by law, to excite political discontent apd 
alienate the people from their allegiance. Sir CharLes Farran apparently also 
held, and in our opinion rightly, that a man may be guilty of tne offence of 
attempting to excite feelings of disaffection against the Government established 
by law in British India although in the partiofilar article or speeob he may 
insist upon the desirability or expediency of obeying and supporting Govern¬ 
ment. The reports which are before us of the judgments of Mr. Justice PARSORa 
and Mr. Justice Banade in the Satara case are too [66] imperfect to enable 
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tiitoiform An oiAnion as to tbeir <v>n8truotion of section 124A. If tbbir 
<^smotion of mtion 124A differs materially from' the constraction placed-' 
that section by Mr. Justice Straohey, it necessarily follows that their 
oonstruotion would not be accepted as correct by the Judicial Committee of the 
Privy Council, which accepted Mr. Justice StraCHEY’S direction to the jury 
in Bal Qangadhar Tilak’a case as a sufficient and not a misleading direction. 

In our opinibn anyone who,rby dny of the means referred to in section 
124A of the Indian Penal Code, excites or attempts to excite feelings of hatred,' 
dislike, ill-will, enmity or hostility towards the Government established by law 
in British India, excites or attempts to excite, as the case may be, feelings 
of "disaffection" as that term is used in section 124A, no matter how 
guardedly He may attempt to conceal his real object. It is obvious that 
feelings of hatred, dislike, ill-will, enmity or hostility towards the Govern¬ 
ment must be inconsistent with and incompatible with a disposition to render 
obedience to the lawful authority of the Government and to support 
that lawful authority against unlawful*^ attempts to subvert or resist it. 
The "disapproBiition of the measures of the Government" may or may 
not in any particular case be the text upon which the speech is made or the 
article or letter is written, but if, upon a fair and impartial consideration of 
what was spoken* or written, it is reasonably obvious that the intention of the 
speaker or writer was to excite feelings of disaffection to the Government 
established by law in British India, then a Court or a jury should find that 
the spealfer or writer or publisher, as the case might be, had committed the 
offenc«^ of attempting to excite feelings of disaffection to the Government 
established by law in British India. To paraphrase is dangerous, but it 
appears to us that the " disaffection " of section 124A is “ disloyalty —that 
is the sense in which the word " disaffection" has been generally used and 
understood during the century. We are further of opinion that the 
o^inarv meaning of disaffection in section 124A, having regard to the 
[69] evils at which section 124A strikes, is not varied by the explanation 

contained in the section. 

0 • . .. 

* The intention of a speaker, writer or publisher may be inferred from the 
particular speech, article or letter, or it may be proved from that speech, 
article or letter considered in conjunction with what such speaker, writer or 
publisher has said, written or published on another or other occasions. Where 
it is’ascertained that the intention of the speaker, writer or publisher was to 
excite feelings of disaffection to the Government established by law in British 
India, it is immaterial whether or not the words spoken, written or published, 
could have the effect of exciting such feelings of disaffection, and it is imma¬ 
terial whether the words were true or were false, and, except on the question 
of punishment, or in a case in which the speaker, writer or publisher is charged 
with ha'^ng fixeUed such feelings of disaffection, it is immaterial whether or 
not the words did in fact excite sUoh feelings of disaffection. 

In the case before us Amba Prasad has pleaded guilty to an attempt by 
tfie publication of the article in question in the issue of his newspaper of the 
14thof July 1897, to excite feelings of disaffection to the Government established 
by law in British India. He was well* advised to plead guilty, as on an 
examination of that article the only possible defence open to him was that of 
insanity. His counsel before us could not suggest that there was the slightest 
iustiffcatlon or excuse for the*gross and libellous charges against the Govern¬ 
ment contained in the article. Amba Prasad in publishing that article could 
haye4>a*d but one object in view, and that was to excite amongst Her Majesty’s 
Indian subjects, and particularly amongst Her Muhammadan subjects, feelhigs 
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of'disaffeotion, disloyalty to the Govermpent established by law in British India. 
.The particular article taken in conjunction with other articled published m his 
newspaper on dates upon which, according to his own statement in the Magis¬ 
trate's Court, he published his newspaper, shows that his object was to excite 
not merely passive disaffection, which in itself is an offence within section 
124A of [70] the IndianPenai Code, but active disloyalty and rebellion amongst 
his Muhammadan fellow-subjects. The ordinal offence which Amba Prasad 
.committed is an exceedingly grave one. That offence he committed*regard- 
less of the ruin, misery, and punishment which would have fallen on any of his 
fellow-countrymen who might have been so ignorant as to -believe that the 
statements which he published were true, and who, acting on such belief, might 
have entered upon a course of active disloyatly to the Government. Amba 
Prasad is not a Muhammadan ; he is a Kayesth. It may be assumed, from 
the fact that Amba Prasad was not for some considerable time to be found to 
meet this criminal charge, that, if his Muhammadan fellow-subjects had been 
induced by what he published to enter upon a course of active disloyatly, 
Amba Prasad would have been* at a safe distance from tbe place of danger. 

Amba Prasad alleges in his grounds of appeal that his plea of guilty and 
an apology, which he tendered after he had been committed for trial, 
entitled him to have only a nominal punishment inflicted* upon him. His 
conviction was inevitable. An apology, particularly made after commitment, 
in such a case as this, need not be considered. Having regard to the gravity 
of the offence which Amba Prasad committed and to tbe misery, eruin and 
punishment which he might have brought upon ignorant people, tbe sentence 
which was passed upon him was entirely inadequate. We dismiss this appeal. 

NOTES. 

C The Penal Code was amended in 1898 in respect of sec. 134 A by the insertion of a 
comprehensive definition of ‘ disaffection’ etc. 

See also (1908) 10 Bom. L. B. 848 ; (1908) 33 Mad., 3 ; in (1910) 38 Gal., 253, it free 
held necessary that there should be evidence on record to bring home the guilt to the printer 
or publisher. ] 
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EEVISIONAL CRIMINAL. 

The 8th July, 1897. 

Present: 

Sir John Edge, Kt., Chief Justice, and Mr. Justice Blair. 


Queen-Empress 
versus 

Makunda and another. 

Act No. XXII of 1881 {Excise Act) sections 27, 28, 29, 30, 34, and 47 — Act 
No. XII of 1896, sections 36, 37, 38, 41 and 67 — Excise Officer^Jurisdiction. 

Held that an officer invested with powers under sections 37, 38 and 29 of Act No. XII«of 
1881, who bad power in certain events to take the case before a Magistrate under section 82, was 
an “ excise officer ” within the meaaing'of section 47 of thf Act. Que^n-Empress v. Bam 
Charan, Weekly Notes, 1896, p. 105, overruled. • 

[713 Mueunda and Badam were convicted of an offence under sections 12 

and 39 of Act No. XXII of 1891 (Excise Act), &nd sentenced to flues. They 

were arrested and charged by a Police officer who had been invested with 

powers to act as an Excise officer under sections 27, 28 and 29 of Act No. 

XXII of 1881. Against this conviction an application in revision was made 

« 
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to the Sessions Judge, in wbioh it was objected, inter alia, that the convictions 
were Ifad unldss the Police officer concerned had been authorized as an Excise 
officer under section 33 of Act No. XII of 1896, and that no proceedings 
were taken by the Police under sections 39, 41 and 42 of Act No. XII of 1896. 
With reference to these grounds and to the ruling of the High Court in Queen- 
Empress V. Sam Charan, Weekly Notes, 1896, p. 106, the Sessions Judge 
referred the case tp the High Court un^er section 438 of the Code of Criminal 
Procedtife. 

The Qovernment Advocate (Mr. E. Chamier), for the Crown. 

Edge, C. J. and Blair, J. —This reference by the Sessions Judge of Saha* 
ranpur raises the question whether Mufaamnaad Khan, a Sub-Inspector, was, 
on the 1st of November 1896, an excise officer within the meaning of section 
57 of Act No. XII of 1896. He was, before the coming into force of Act No, 
XII of 1896, one of the class of officers on whom bad been conferred powers 
to act as excise officers under sections 27, 28 and 29 of Act No. XXII of 1881. 
By section* 2 of Act No. XII of 1896 powers conferred under any of the 
repealed Acts were to be deemed to have been conferred by and granted under 
that Act. Now Act No. XXII of 1881 had been amended by Act No. VI of 
1885, which had introduced section 34A into the Act, a section which does not 
appear to have be*en brought to the attention of Mr. Justice Blennebhassett 
in the case of Queen-Empress v. Ram Charan, Weekly Notes, 1896, p. 105. 
Section 47 of Act No. XXII of 1881 had also been amended by Act No. VI 
of 1885. 'Under section 27 of Act No. XXII of 1881 an excise officer under 
C72j certain circumstances had power to arrest. Under section 28 an excise 
officer receiving a certain monthly salary had also power to arrest. Under 
section 29 certain excise officer had power to arrest. Turning to section 32 of 
Act No. XXII of 1881 we find that whenever an excise officer arrests any 
^per^on “ he shall within twenty-four hours thereafter make a full report of all 
th« particulars of such arrest, seizure or search, to his official superior, and, 
unless acting under the warrant of the Collector, shall take the person arrested, 
or thd article seized, with all convenient despatch to the Magistrate for trial or 
adjudioStion.” * 

It appears to us that that section contemplated that the excise officer 
wb^ arrested under section 27, section 28 or section 29 could, unless he was 
acting under tbe warrant of the Collector, give the Magistrate jurisdiction to 
act, and that section can only be read in harmony with section 47 by treating 
the excise officer who had power in certain events to take the case before 
a. Magistrate under section 32 as an excise officer within the meaning of 
section 47. Sections 36, 37 and 38 of Act No. XII of 1896, correspond 
generally with sections 27, 28 and 29 of Act No. XXII of 1881 and section 41 
of Act No. XII of 1896 corresponds with section 32 of Act No. XXII of 
188T. Sbcticm 57 of Act No* XII of 1896 corresponds with section 47 of Act 
No. XXII of 1881. If the attention of Mr. Justice BlenmeEHASSETT had 
been drawn to these sections, we tlunk his opinion might have been otherwise. 

** We hold that the Magistrate had jurisdiction to act, and we send the case 
bfiok to the Sessions Judge with directions to reinstate the case on his file and 
to dispose of it. . * 


NOTES. 


[ This was followed in (1908) SO All., 377.1 
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MURAD>UM-KlSSi. Ao. V. 


[78] APPELLATE CIVIL. 

The 19th July, 1897. 

Present: 

Mr. Justice Banebji. 

Murad-Un-Nissa and another.Plaintiffs 

versus 

Ghulam Sajad.Defendant.'' 

Lambardar and co-sharer—Suit against lamhardar for profits—Liability 
oj heir oj lambardar—Act No. XII of 1881 {N.-W. P. Bent Act), 

section 93, cl. {h). 

The liability of a lambardar to pay tor a co-sharer the profits which the lambardar has 
failed through his gross negligence to collect is a personal liability andi cannot be enforoed 
against the lambardar’s legal representative. Oulab v. FaUh Chand, Weekly Notes, 1886, 
p. 32, referred to. 

The facta of this case sufficiently appear from the iudgment of the Court. 

Mr. J. Simeon, for the Appellant. 

Maulvi Ohulam Mujtaba, for the Bespondent. 

Banerji, J. —This was a suit brought by the plaintiffs appellants under 
clause (A) of section 93 of Act No. XII of 1881 for their recorded share of the 
profits for the years 1295, 1296 and 1297 Easli against Abbas Ali Khan, the 
lambardar. The suit was brought in tb^ Court of the Munsif and a decree was 
made by that Court for a portion of the amount claimed. On appeal to jbhe^ 
District Judge, he, in exercise of the powers vested in him by section 208 ,of 
Act No. XII of 1881, remanded the case to the Court of the Assistant Col¬ 
lector. During the pendency of the suit in the Court of the Assfatant 
Collector, Abbas Ali Khan, the lambardar, died. The pla’intiffs made a^ appli¬ 
cation to bring on the record the present respondent Ghulam Sajjad as the son 
and legal representative of the deceased defendant. No order was passed by* the 
Court upon that application, and a decree was apparently made against the 
deceased defendant. The amount decreed included not only a share of the pro¬ 
fits actually [74] collected by the lambardar, but also an amount which be 
could have collected but for his gross negligence. Ghulam 8ajjad, accepting 
the decree as a decree by which he was affected, appealed against it. 

The learned Judge of the Lower Appellate Court, following the rn4bg of 
this Court in Oulab y. Fateh Chand, Weekly Notes, 1886, p. 32, held tfaa| the 
liability of a lambardar to pay to a co-sharer the profits which the lambardar 
did not collect through gross negligence was a personal liability and could not 
be enforced against his legal representative. The learned Judge therefore 
varied the decree of the Court of First Instance by making a decree for a ahaffe 
of-tbe profits actually realized by the lambardar. In my opinion this decision 
of the Lower Appellate Court is right with referencA to the rulipg on which th|| 
Court has relied. I can see no distinction in principle between the case of'the 
representative of a lambardar who died before the institution of the suit and thfdi 
of the representative of a lambardar who died after the institution of the. suit; 

' —-:■ . . . . ■■■T" . 

* Second Appeal No. 788 of 1896, from a decree of A. M. Markham, Esq., District Jhdge 
of Meerut, dated the 29th July 1896, modifying a decree of H. Dupernex, Esq., 

Collector of Bulandshahr, dated the 6th January 1896. 
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in both oases the decree which has to be ipadeis a decree against the legal repre¬ 
sentative to the extent of the assets of the deceased which have come into his 
hah^s. If the legal representative is not liable in the one case he is not liable 
in the other. This appeal is almost on all fours with Second Appeal No. 283 
of 1895 decided by my brother Aikuan on the 17th of May 1897.* 

[75] In my opinion the appeal is untenable and must be, and it hereby 
is, dismissed with oosts. 

Appeal dismissed. 


*-Tbe judgment in this case (Bir Narain and another v, Oirdhar Lai) was as 
follows.;— 

All^MAN, J .—The plaintiffs, who are appellants here, brought a suit under cl. (h) section 98 
of the Rent Act to recover from the defendant. Oirdhar Lai, who was lambardar of the village, 
their share of profits for the years 1298, 1299 and 1800 Fasli. The Court of First Instance 
found that the defendant was liable not only for the profits actually collected, but also for 
profits calculated on the recorded rent-roll, on the ground that it was due to his gross negli¬ 
gence that a balance remained unrealized. The defendant lambardar appealed against the 
decree of the Assistant Collector, and the learned District Judge in appeal held, on the basis 
of a previous decision in a case between the parties, that there was no such gross carelessness 
on the partftf th^ lambardar as wotfld entitle the plaintiff to a decree lor a share of profits 
calculated on the recorded rental, and not on the collections. The plaintiffs come here in 
Second Appeal. Since the appeal was instituted in this Court the defendant lambardar has 
die^, and his minor sons have been brought upon the record as his representatives. In my 
opinion the death of the original defendant renders it unnecessary for me to decide whether 
or not the Lower Appellate Court was wrong in relying upon the decision in the previous case. 
It was held by this Court in QiXab v. Fateh Chand, Weekly Notes, 1880, p. 32, that the 
liability of a lambaraar to account for profits unrealized owing to his gross negligence or 
misconduct, is a personal liability which cannot be enforced in a suit against his heir. It is 
true in the case referred to the suit was brought in the first instance against the heir, whereas 
in the present case the suit was instituted against the lambardar personally. But as the 
plaintiff’s claim is based on the alleged negligence of the deceased, and as it is not shown 
that in consequence of that negligence any assets came to the hands of his heirs, the claim 
oannotT in my opinion be pursued against them. For this reason the appeal must fail. 
I dismiss it with costs. 


9 AUi.—7 
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HARDBO SINOH «Sco. V. 


I 90 111, 7B ] 

The SOtH July, 1897. 

Prbsbnt : 

Sib John Edob, Et.. Chief Justiob, and Mb. Justice Blair. 


Hardeo Singh and others.Defendants 

versm * 

Narpat Singh and others.Plaintiffs.’ 


Partition—Act No. XIX of 1873, sections 111, 118, 241—Objection to 
partition — Jurisdiction—Civil and Revenue Courts. . 

The procedure provided by section 118 of Act No. XIX of 1878 does not become obligatory 
on a Collector or an Assistant Collector in partition proceedings unless an objection to the 
partition has been made by a co-sharer in possession and unless such objection was made 
before the day specified in the notice wbcoh the Collector or Assistant Collector is bound to 
issue under section III, and not e^ en then unless such objection raises a question of title. 
Unless, therefore, such objection has been made, a Civil Court is not empowered to exeroise 
any jurisdiction in the matter of the distribution of the land or the allotment of the mahal 
by partition. ‘ 

The facts of this case sufficiently appear from the judgment of the Court. 

[76] Pandit Baldeo Bam Dave, for the Appellants. 

Munshi rulzari Lalfiox the Bespoudents. 

Ed^e, C.J, and Blair J :—The plaintiffs brought the suit in which this 
appeal has arisen in effect to set aside the proceedings of an Assistant 
Collector in the partition of a mahal, and to have it declared that a sale- 
deed which was executed by some of the defendants of the lands which 
they obtained on partition was void, the plaintiffs alleging that those- 
particular lands belonged to them. The partition proceedings were duly 
instituted under Act No. XIX of 1873. On receipt of the application 
for partition the Assistant Collector duly proceeded un(^er section ly of that 
Act, and the notice required by that section was duly issued. The 
plaintiffs’ case is that they filed objections to the partition, alleging title 
in themselves, and no title in certain of the other persons who were recorded 
as share-holders or as having interests in the mahal, and that no hotice 
was taken of their objections, but that the Assistant Collector went on and 
made the partition, allotting to certain of these defendants lands of the plain¬ 
tiffs, these defendants haying no title. The sale-deed in question was one 
relating to these particular lands. The first Court dismissed the suit on the 
ground that it was barred by section 241 of the Act No. XIX of 1878. The 
Court of First Appeal, misunderstanding the decision of this Court in Ngarai- 
ullah V. Majib-ullah, I. L. B., 13 All., 309, «nd not having tegafd to some 
material sections in the Act to be considered, set aside the decree of the first 
Court and made an order of remand under section 562 of the Code of Civil 
Procedure. From that order of remand this appeal has been brought by the 
defendants. 

The procedure provided by section 113 of AcfNo. XIX. of 1878 does not 
become obligatory on a Collector or an Assistant Collector In partition 
proceedings unless an objection to the partition has been made by a oo- 
sharer in possession, and unless such objection was made before the day 
specified in the notice which the Co llector or Assistant Collector is bound 

* First Appeal No. 18 of 1897, from an order of Maulvi Muhammad Anwar Susahi 
Khan, Snbordinate Judge of Farmkhabad, dated the 38th«Janttary 1897, 
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[77] to issne under section 111, and not even then unless such objection raises 
a que^ion of title. The only evidence*on the record which has been brought 
to%ur attention showing that any objection to the partition was taken by the 
plaintiffs is a reference to that subject in the rubkar of the Assistant Oollector 
finally dealing with the partition proceedings. It appears frona thatrubkar that 
no objection of any kind was made to the partition proceedings before the day 
specified in the nqtice which was issued under section 111. Consequently, 
upon the evidence on the record, thd proceedings of the Assistant Collector were 
in commie'noe with law, and section 113 of Act No. XIX of 1873 never came 
into application. When section 113 of Act No. XIX of 1873 does not come into 
application in partition proceedings, section 241 of that Act prohibits the Civil 
Courts from oKercising any jurisdiction in the matter of the distribution of the 
land or the allotment of the mahal by partition. Consequently, on the 
evidence upon the record this suit could not be maintained so far as a 
claim to interfere with the distribution of the land in the partition is concerned, 
and it follows that if a Civil Court could nc^ alter that distribution of the land, 
it could not entertain a suit so far as it sougb^to set aside the deed of sale of 
land allotted in the partition to the parties who made the deed. 

Mr. Oulzari Lai on behalf of the plaintiffs respondents has asked 
to be allowed tinae to produce evidence that the plaintiffs did in fact make an 
objection raising a question of title, and that such objection was made before the 
di^r specified in the notice issued under section 111 of the Act. It appears to 
us that, in face of the rubkar of the Assistant Collector, it would be mere 
waste qf time to adjourn this case for any such purpose, and further, it is not 
when a case comes before a Court of Second Appeal that a plaintiff is for the 
first time to begin to think about the evidence, if it exists, necessary to prove 
his claim. Litigation would never come to an end if we were to accede to 
such an application as that which is now made. 

* [78] The Court of first appeal should have dismissed the appeal to it. We 
allow this appeal with costs, and, setting aside the order of remand, we dismiss 
with costs the appeal to the Lower Appellate Court and restore and affirm the 
decree erf the Court o# First Instance dismissing the suit with costs. 

Appeal decreed. 


MOTES. 

C This was overruled in (1901) 98 All., 991 F. B. ] 
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REVISIONAL CIVIL. 

The 22nd July, 1897. 

Present: 

Sir John Edge, Kt., Chief Justice, and Mr. Justice Banerji. 

Sundar Singh.Judgment-debtor 

versus 

Dora Shankar and others.Daoree-holders.'* 

Civil Procedure Code, section 622 — Revision—Erroneous decision on 
“ point of limitation. 

The fact that a Court having power to decide whether or not a certain matter was barred 
by limitation, wrongly decided that it was not barred and proceeded to deal with it 
afiords no ground for revision un^er section 622 of the Code of Civil Procedure. Amir 
Hussan Khan \. Shea Bakah Singh, l.L.R., 11 Cal., 6, and Sarman Lai v. Khuban, 
I.L. R., 17 All., 422, referred to. 

In this case the decree*holders obtained a decree for money on the 2nd July 
1884. On the 12th of April 1896 the decree-holders applied for a certificate 
under section 224 of the Code of Civil Procedure, and the certificate, having been 
prepared on the 2nd of July 1896, was received by the Court to which this decree 
was sent for execution on the 4th of July 1896. The decree-holders applied to 
that Court for execution on the 7th of July 1886. The judgment-debtors filed 
an objection to the effect that execution of the decree was time-barred. The 
Court (Muhsif of Farrukhabad) disallowed the objection on the ground that the 
application for a certificate was made within time and the subsequent delay oduld'' 
not be imputed to the decree-holders. On appeal by the judgment-debtor, tlie 
Court of Appeal (Subordinate [79] Judge of Farrukhabad) dismissed the af>peal, 
agreeing with the Court below. Sundar Singh, one of the judgment-<debtor8, 
applied in revision to the High Court. 

Munshi Gulzari Lai, for the Applicant. 

Babu Jivan Chandar, for the Opposite Parties. 

Ed^e, C. J. and Banerji, J —An application was made to transfer a decree 
for execution to another Court. An order for transfer was made and the certi¬ 
ficate was duly transmitted. Thereupon the decree-holder applied to the Court 
to which the certificate had been sent for execution of the decree. Execution 
was in fact barred by that time by reason of section 230 of the Code of 
Civil Procedure. However, the Court held that section 230 could not be 
applied, as the application to transmit the decree had been^macfe within 
time. As a matter of fact the Court was wrong. The making of an 
application to transmit the decree and the making of an order thereon did not 
suspend the operation of section 230. The Court made an order for 
execution. We are clearly of opinion that that,,order was wrong and m 
contravention of section 230 of the Code. But we are unable to distinguish the 
principle to be applied in this case from the principle applied by their Lordships 
of the Privy Council in Amir Hassan Khan v. Sheo Baksh Singh, I. L. R., 
11 Cal., 6, and which was also applied by a Bench of this Court in Sarman 

* Civil Revision No. 4 of 1897 against an order of Maulvi Muhammad Anwar Husain, 
Subordinate Judge of Farrukhabad, dated the 8th December 1896, confirming an oiUer of 
Babu Bakhtawar Lai, Munsif of Farrukhabad, dated the 18th August 1896. 

c 
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Lai V. Khuban, I. L. B., 17 All^ 422. Consequently we are reluctantly 
compelled to hold that we cannot entertain this application under section 622 
of {lie Code of Civil Procedure to revise an order which in our opinion was 
bad in law, as the Court bad jurisdiction to consider whether section 230 
of the Code did not apply. We dismiss this application', but we malie no order 
as to costs. 

. Application dismissed. 

NOT£8 

t This was followed in (1903) 26 AIL, 509 ; (1908) 4 N. L. B., 184 (limitation); (1911) 14 
I.G., 62 All., (limitation); (1912) 89 Cal., 473 (limitation); (1912) 15 I.C.. 679 Cal., (limi¬ 
tation) : (1904) 2 L.B.R., 338 ; (1898) 18 A.W.N., 74 ; 78 ; (1912) 16 1,0., 839 Punjab 
(onus). J 


[80] APPELLATE CIVIL. 


The 24th Julil, 1897. 

Present: * 

Mr. Justice Banerji. 

Makund Bam..,;.Defendant 

versus 

Bodh Kisben.Plaintiff. * 

ude, section 686—suit of the nature cognizable in Courts of 
Small Causes—Act No. IX of 1887 {Provincial Small Cause Courts 

Act), section 16. 

• Held that a suit to recover from a decree-holder money paid as the price of property sold 
in execution of a decree as the property of the judgment-debtors, on the ground that the 
judgment-debtors had no saleable interest in the property, is a suit of the nature cognizable 
in Uourts'of Small Causes^within the meaning of section 586 of the Code of Civil Procedure. 

Th& facts of this case sutSioiently atfipear from the jad^mdnt of the Court. 

Babu Satya Chandar Mukerji, for the Appellant. 

Maulvi Ghulam Mujtaba, for the Bespondent. 

Banerji J.—A preliminary objection has been taken to the hearing of 
tbis appeal by the learned vakil for the respondent on the ground 
that no appeal lies to this Court, the suit being one of the nature 
cognizable by a Court of Small Causes. The suit was one to recover from the 
defendant Bs. 130 under the following circumstances : —The defendant, in 
execution*of a Decree held by him against certain judgment-debtors, caused some 
property to be sold at auction and the plaintiff purchased it. Subsequently the 
plaintiff applied under section 315 of the Code of Civil Procedure to the Court 
which executed the decree for a refund of the sale price paid by him on the 
allegation that the judgment-debtors had no saleable interest in the property 
sold. That application having been disallowed, he brought the present suit 
against the 'defendant, decree-holder, to recover from him the sale price paid 
by the plaintiff, together with interest. It is urged on behalf of the respondent 
that this was a suit which ws(S not excluded from the cognizance of a Court 

* Second Appeal No. 792 of 1896 from a decree of E. J. Kitts, Esq., District Judge of 
Bareilly, dated the 4th July 1896, conUrming a decree of Munshi Harbandhan Lai, Officiat¬ 
ing Munsif of Filibhit, dated th% 8tb April 1896. 
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at Small Causes by the second schedule to Act No. IX of 1887. If the 
, C81J suit does not eome within any of the classes of suits specified'in that 
schedule it is a suit which, under the second paragraph of section 16 of ^ct 
No. IX of 1887. was cognizable by a Court of Small Causes. In my opinion 
the suit was not covered by any of the articles mentioned in the second 
schedule as excepted from the cognizance of a Court of Small Causes. The 
learned vakil for the appellant refers, to article 23 which relates to “ suits to 
alter or set aside a decision, decree or order of a Court or of a perspn acting 
in a judicial capacity.” This is not a suit to set aside any order. If a decree 
be passed in the suit in favour of the plaintiff, it may have the effect of 
nullifying the order of the Munsif refusing to refund to the plaintiff the sale 
price paid by him, but that circumstance would not make the suit a suit to 
set aside a decision, decree or order, which it does not purport to be. The 
amount claimed being a sum not exceeding Bs. 500, a second appeal is barred 
by section 686 of the Code of Civil Procedure. The appeal is dismissed 
with costs. • 

Appaal diamis$td. 
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The 27th July, 1897. 

Present: 

Mb. Justice Knox and Mr. Justice Burkitt. 

Dost Muhammad Khan and others.Defendants 

versus ^ 

Said Begam and others.Plaintiffs.* 

* « 

<Hvil Procedure Code, section 13, Expl. IJ-—Ees judicata —Muhammadan 

law—Dower—Suit for dower debt after previous suit for partition amorist 
heirs—Effect of partition decree as constituting res judicata 

between co-defendants. ^ 

Two of the daughters of a deceased Muhammadan sued the remaining heirs tor partition 
of the inheritance, and a decree tot partition was made, which was confirmed on appeal by 
the High Court. Pending the appeal to the High Court, two other daughters of the deoeased, 
who had been parties defendants in the suit for partition, brought a suit by evhioh they 
claimed a large share in the estate of the deceased as part of the dower debt due to their 
mother. In this suit they impleaded as defendants all the surviving descendants of their 
deceased father. • 

Seld that the claim for dower should have been made a ground of defence in the former 
suit by the plaintiffs, who had been defendants in tM suit for ^88) partition abd 
that as no such defence had been set up in that suit the claim in respect of the dower debt 
fell within the purview of explanation II to section 13 of the Code of Civil Procedure and the 
suit was barred, not only as against the plaintiffs to the former suit but as against the other 
defendants to that suit. 

* First Appeal No. 383 of 1893 from a dsoree of Shah Abmad>ullah, Subordinate ^udge 
of Meerut, dated the 10th July 1898. 
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Thb facts of this case are fully stated the judgment of the Court. 

• Mr. T. Conlan, Pandit Moti Lai and Maulvi Ghulam Mujtaba for the • 
Appellants. 

Mr. Abdul Majid, Munshi Bam Prasad and Pandit Sundar Lai for the 
Respondents. 

Barkitt, J. (Knox, J., concurring):—This is a first appeal by the defend¬ 
ants frop a decree of the Suborditfate Judge of Meerut, dated July lOth, 1893, 
in favour of the plaintiffs, respondents. 

The plaintiffs, Musammat Said Begam and Musammat Shabzadi Begam, 
are daughters of the late Syed Mir Khan, Sardar Bahadur, of Khanpur by 
bis wife Hasno Begam. The plaintiffs’ mother died in 1879, and their 
father in 1689. The present suit was instituted in May 1892. The defendants 
impleaded in the suit were all the surviving descendants, male and female, of the 
plaintiffs’ father and also bis surviving widows. The plaintiffs allege that when 
he married«their mother their father on the same day (August lltb, 1863) exe¬ 
cuted a kabin-nama, or deed of dower, by which he agreed that the dowry of 
bis intended wife should be Bs. 12,000 in cash and one-seventh of all bis 
immoveable property. They further allege that out of the dower debt due to 
their mother one-fourth devolved on their father, as one of her heirs on their 
mother's death. They therefore sued for possession of three-fourths of 
oi)p-seventh of the immoveable property, after deducting so much of it as might 
be recoverable from their shares as heirs to their father’s estate, and 
Bs. 8,182 in cash. * 

The Subordinate Judge gave the plaintiffs a decree for possession of the 
property as claimed out of their father’s estate as it existed at his 
death, and for Bs. 4,091 in cash. The decree [83] for possession was made 
as against the whole estate left by the Sardar Bahadur. No deduction was 
°7baQeon account of the amount of the dower debt payable from the plaintiff’s 
personal share by inheritance in that estate. Out of the twenty-one defend¬ 
ants impleaded, nine submitted to the decree of the Court. Twelve appealed, 
and they impleaded tas co-respondents with the plaintiffs one Syed Hasan 
Khan, son of the late Sardar Bahadur, because it was alleged he had purchas¬ 
ed ^he interest of one of the plaintiffs in the decree. This Syed Hasan 
Khan is one of the defendants who did not join in this appeal. 

The first plea argued on behalf of the appellants at the hearing is a plea 
which, if successful, must put a summary end to the suit. It is the second 
plea in the memorandum of appeal, and is to the effect that “ the present suit 
Was barred under section 13 of the Coda of Civil Procedure with reference to 
the litigation ending in decree of the Subordinate Judge of Meerut, dated 
January Idth, 1892.” 

To explain this plea it i% necessary to set out some facts respecting the 
previous litigation. They are as follows:— 

On January 23rd, 1890, two ladies, named Bibi Jan and Bibi Sahib Jan 
(tlie latter of whom is now deceased and is represented by the appellants 
Nips. 7-12), daughters of S^ed Mir Khan, Sardar Bahadur, instituted a suit 
against all the surviving descendants, male and female, and the surviving 
widows of ttieir father, to recover by partition their shares as daughters accord¬ 
ing to Muhammadan Law in their deceased father’s estate. Among the defend¬ 
ants impleaded in that suit Were the two plaintiffs (who also are daughters 
of the Sardar Bahadur), Musammat Said Begam and Musammat Shahzadi 
Begam, of the present suit. The latter did not put in any written defence 
in that suit. The only defisndants who appeared were the eight sons of the 
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Sardar Bahadur. In that suit a deorej was passed by the Subordinate Judge 
on January 15th, 1892, in favour of the plaintiffs, and that deore% wag, 
on appeal to this. Court, aflSrmed on April 23rd, 1897. The present s&it 
was instituted on the t84] 21st May 1892, more than four months after the 
Subordinate Judge had given his decree in the former suit, and while that 
decree was pending in appeal in this Court. The contention in the present 
appeal is that the plaintiffs respondet\|ts might and ought tp have made their 
present claim a matter of defence in the former suit, and that as they Jailed to 
do so, it must now be held, in accordance with the second explanation to 
section 13 of the Code of Civil Procedure, that that claim was a " matter 
directly and substantially in issue ’’ in the former suit and that therefore the 
present suit is barred. There is no dispute as to the facts. It is admitted 
that these plaintiffs respondents were impleaded as defendants in the former 
suit and they did not put in any defence. A perusal of the plaint in the 
former suit, a copy of which has been put in evidence in this appeal, shows 
that these plaintiffs respondents were, conjointly with the other defendants in 
that suit, impleaded as being in possession of the estate left*by the deceased 
Sardar Bahadur their father, the estate of which the plaintiffs in that suit 
sought to recover their legal shares as heirs. 

For the appellants here our attention was called to the decisions of their 
Lordships of the Privy Council in the cases of Mahabir Parshad Singh v. 
Macnaghten, L. B., 16 I. A., 107, and Kameswar Parshad v. Bajkwnari Euttitn 
Koer, L. B., 19 I. A., 234,* and on their authority we were asked td hold that 
the claim of the plaintiffs in the present suit was barred by the principle of 
res judicata. 

In the former suit the plaintiffs asked for possession by partition of 14/12(1 
shares out of the whole of certain specified properties (set forth in schedules) 
which they alleged had been of the Sardar Bahadur at his decease tod 
were at the date of the suit in possession of the persona impleaded as 
defendants, and amongst others of the female plaintiffs respondents to this 
appeal. The contention for the appellants is that these ladies noto merely 
might but ought to have pleaded in the former suit that the plaintiffs to that 
suit could not get a decree for 14/120 shares in the whole immoveable prop^arty 
left by their deceased father, because (debts by Muham>[85]madan Law 
taking precedence of inheritance) they (the present plaintiffs respondents 'here) 
had a title to three-fourths of one-seventh of the estate as it stood at the‘ date 
of the kabin-nama, and to a large sum in cash, which claim should be paid before 
the plaintiffs of that suit could take their shares in the estate by partition as 
heirs. As their father and mother had both died before 1890 the cause of 
action for the dower debt had accrued before the institution of the former 
suit. In our opinion it was incumbent on these ladies when defendants in the 
former suit, which was a suit for partition, efen if they did *not *on other 
grounds dispute the claim of the plaintiffs in that suit, to have pleaded, at 
least as a partial defence to that suit, that a decree for partition should not 
be made until the debt due to them, on the footing of their mother’s dower, 
both in moveable and in immoveable property, bad^ first been deducted from 
the property left by their father. The effect of the claim to 4ihe ^ower debt, 
if then made by these ladies and substantiated, would have been to reduce 
considerably the extent of the immoveable property and the cash out of which 
the plaintiffs in the former suit would take tlfeir 14/120 shares. We are of 
opinion that in that suit for partition these ladies should have informed the 
Court and the plaintiffs that they had a claim which would have the effect 
mentioned above, and should have objected theutto the Court giving to those 
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plaintiffs a decree-for possession of 1^120ths out of their father’s estate as 
it stoo^ at his death, and should have represented that those plaintiffs were 
only entitled to a decree for possession by partition of 14/120ths of as much 
of that estate as remained after the dower debt had been discharged, or due 
allowance made for it. 

What has happened is that in the former suit the Subordinate .Judge, and 
this Court in appeal, after deciding dietributively the number of shares into 
which the property left by the late Sardar Bahadur should bo divided, and 
the number of such shares to which each of the heirs (all of whom were 
impleaded in the suit) of the deceased was entitled, held that the plaintiffs 
in that suit were entitled to possession of 14/120tbs of the property left by the 
C86] Sardar Bahadur and gave a decree accordingly. It follows therefore 
that, if the decree in the present case is to stand, the decree in the former 
suit—to which the plaintiffs in the present suit were parties—must be tom 
up, and considerable deductions will have to be made from the area of the 
immovable 'property and from the amount bf the movable property, possession 
of which was adjudged to the plaintiffs of the fbrmer suit. Those plaintiffs 
have thus most unnecessarily been exposed to the trouble, annoyance and 
expense of a second suit, the subject matter of which might have been decided 
in the former suit; 

In our opinion the second explanation to section 13 of the Code of Civ/ 
Procedure.is peculiarly applicable to such a state of things. The rule laid 
down in that explanation appears to us to be, to soihe extent at least, founded 
on the principle which underlies section 43 of the same Code, namely, that of 
preventing a multiplicity of suits and unnecessary litigation. We have 
shown above that the present suit was quite unnecessary. Bearing in 
mind the observations of their Lordships of the Privy Council as reported at 
c^ge 238 of their judgment in Kameswar Par shad v. Bajkumari Buttun Koer, 
L."B., 19 I. A., 234, we have no hesitation in holding that this matter of the 
dower debt ought to have been made a ground of defence by the respondents 
Said Bggam and Sh^ihzadi Begam when they were defendants in the former 
suit. It must therefore be considered to have been directly and substantially 
in issue in that suit. It follows therefore that the present suit is barred as a 
res judicata and should have been dismissed, certainly as far as the plaintiffs 
in thh former suit and their representatives in title (defendants appellants in 
the present suit) are concerned. 

As to the other defendants to this suit (some of whom have appealed and 
stime have not), all of whom were defendants in the former suit, we note that 
no suggestion was made at the bearing of this appeal on behalf of the respond¬ 
ents, that the decree under appeal should be modified so as to exempt from its 
operatioi;^ the j>laintiffs of the former suit. Irrespective of that matter we are 
C87] of opinion that the present suit is barred by the principle of res judicata, 
not merely against the plaintiffs (as decided above), but also as against the 
' defendants in the former suit, and even though the plaintiffs in the present 
suit were co-defendants in the former suit. That suit, as we have already 
pointed out, was a suit for ^possession by partition. In such a suit the decree 
is not—lik^a decree for money or for the delivery of specific property—a decree 
in favour of the plaintiffs only. In a suit for partition (as the former suit was) 
the decree is, or ought to be, a joint declaration of the rights of the persons 
interested in the property of vmich partition is sought, and is a decree in favour 
of each sharer. It decides what interest each of the sharers has in the property, 
the lubjeot of partition, whether those sharers be plaintiffs or defendants, and 
renders unnecessary any snbsequent^suitby any o^such sharers for a declaration 
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o£ his interest in the property (vid^ Sheikh Khoorshed Hossein v. Nubbee 
Fatima, I. L. R., 3 Oal., 661, and Bamchandra Narayan v. Narayan Mahadeo, 
I.L.R., 11 Bom., 216. In the former suit, in order to adjudicate on the relief to 
be given to the plaintiffs, i.c., in order to ascertain to what share in their father’s 
property they were entitled, it was absolutely necessary to ascertain also what 
were the shares of all the other heirs ot the Sardar Bahadur, and who they were. 
Those other heirs were all the defendants of the former suit, including the female 
plaintiffs respondents to this appeal, and th*e decree therefore was not tperely an 
adjudication as totheshares in the property of which partition was sought to 
which the plaintiffs in that suit were entitled, but also of the shares to which 
each of the defendants inter se was entitled out of the property left by the Sardur 
Bahadur at his death. Practically each of the defendants obtained a decree 
for his or her fractional share in that property, a decree which he or she could 
not have obtained had the female respondents in the present suit put forward 
(as we think they ought to have done) and established their claim to their 
mother’s dower debt. The question whether all these defendant8<*re entitled 
to their various shares out of the property [88] left by the^ Sardar Bahadur 
at his death, and not to the same fractional shares out of that property diminish* 
ed by payment of the dower debt, is, we think, just as much a ree judicata 
in favour of those defendants as we have held it to be in tho case of the plain¬ 
tiffs in the former suit. For the above reasons we are of opinion that the 
present suit is barred by the principle of res judicata as against all the persqps 
impleaded as defendants in the former suit, and that it should have been dismiss¬ 
ed as against them also. 

Some arguments were addressed to us for the appellants on other points 
arising in the appeal, but, as in our opinion the suit fails, we consider it 
unnecessary to discuss them. 

We allow this appeal. We set aside the decree of the lower Court and, as 
we hold that the suit was barred ab initio, we, under the provisions of seotioc 
644 of the Code of Civil Procedure, direct that it stand dismissed as against‘kll 
the persons impleaded as defendants. The respondents will pay appellants’ 
costs in both Courts. ^ ^ 

_ Appeal decreed. ' 

MOTES. 

t See also (1910) 32 All., 469; (1906) 31 Bom., 271; Nalini y. Sarna (1914) 19 OcW.N., 
631 P.C. ; (1904) 1 A.L.J., 394 ; (1908) 8 C.L.J., 369. J 
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The 30th July, 1897. 

Present: 

Sir John Edge, Kt., Chief Justice, and Mr. Justice Bdair. 


Muhammad Husain.Defendant 

• vers-hs 

Niamat'UU'nissa and others.Plaintiffs.' 


Pre-emption—Muhammadan Law—Bight of pre-emption not surviving 

to heir of pre-emptor. 

Aoooidiog to the Muhammadan law applicable to the Sunni aeot if a plaintiS in a auit 
for pre-emption has not obtained his decree for pre-emption in bis lifo-time the right to sue 
does not survive to his heirs. 

This was a suit for pre-emption under the^ Muhammadan law. One Maqsud 
Hasan sold his house in Shamsabad to Muhantimad Husain. The plaintiff, 
Muhammad Hasan, thereupon brought a suit for pre-emption against the vendor 
and the vendee. That suit was dismissed on the 7th of October 1896, on 
the ground that the plaintiff' had not proved his compliance with the 
Muhammadan law in the matter of the necessary preliminary [89l demands. 
0% the 13th of October 1896 the plaintiff pre-emptor Muhammad Hasan died. 
On the IQth of November 1896 two of his heirs appealed, and on the 8th of 
December 1896 the remaining heir was joined as a party to the appeal. The 
Lower Appellate Court (Subordinate Judge of Farrukhabad) found that the 
necessary demands had been made, and passed an order of remand under 
section 562 of the Code of Civil Procedure. From this order the defendant 
appealed to the High Court on the main ground that “ the right of pre-emption 
4aiilg personal, the cause of action ” did not survive to the heirs of the deceased 
plffintiff, and they could not therefore have appealed from the decree of the 
Court of First Instance. 

Matilvi Qhulam Mujtaha, for the Appellant. 

Pandit Baldeo Bam Dave, for the Bespondents. 

"Edge, C. J., and Blair, J. —One Maqsud Hasan sold his bouse in 
Shanrsabad to Muhammad Husain. One Muhammad Hasan, thereupon, 
claiming under the Muhammadan law of pre-emption applicable to Sunnis 
of the Hanifi sect, brought his suit for pre-emption. That suit was dismissed 
OQ the 7th of October 1896, on the ground that Muhammad Hasan, the then 
pre-emptor, had failed to prove that he had made the necessary demands. 
On the 13th of October 1896, Muhammad Hasan the pre-emptor died. On the 
10th of November 1896, two of his heirs appealed and on the 8bh of December 
1896,' thtt remaining heir was* joined as a party to the appeal. The Court 
below found that the necessary demands had been made, and passed an order 
under section 562 of the Code of Civil Procedure remanding the case for trial 
ott its merits. From that order this appeal has been brought. 

The shoft point which we have to decide is—did the right of pre-emption 
determine upon the death of Muhammad Hasan ? All the authorities of which 
we are awar*e show that it did ; that the right of pre-emp.tion is gone when the 
pre-emptor is a Sunni of the Hanifi sect, and has not obtained his decree 
during his life-time, and that (ffie right to sue does not survive to his. heirs. 
1991 Tne authorities will • be found at nagn 616 of Bailiie’a MoohnmffStfdan 

I . . M . ' I g ;■ ■■ M HP ■ I'■ " ■ I I II 

•TPiret Appeal No.6of 1897, from an order of Mi uUi Mubammad Anwar Husain Khan, 
Subordinate Judge of Farrukhabad, dated tho.itSrd'Odunm^bsr I89ij. « 
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Law, Hanifeea (2nd edition); Hamilton’s Hedaya by Grady, (9nd ^editiott, 
p. 560); Tagore Law Lectures, 1873 (Shama Gharan Baroar) p. 684 ; Tagore ^w 
Leotures, 1884, (Ameer Ali) 2nd edition, Vol. I, p. 603. 

In this case Muhammad Hasan had not obtained possession. We allow 
the appeal, and, setting aside the order of remand, we restore the decree of 
the first Court, but upon different grounds. There will be no costs of the 
appeal to the Court below or of the appeajl to this Court. * 

Appeal dedf'eed. 


tao All.BO] 

The ^th July, 1897. 

Present: 

Mb. Justice Knox and Mr. Justice Bubkitt. 

Sheorania.Plaintiff 

versus 

Bh^at Singh.Defendant.* 

Minor—Suit on behalf of a person allege! to he, but not in fact, a minor — 
Procedure on discovery thai the plaintiff was of ftUl age at the 
commeru:ement of the suit. 

A suit was instituted on behalf of a person alleged to be a minor, through her 
friend. The plaintiff obtained a decree. The defendant appealed, and on this appeal*t]u 
alleged minor applied to be placed on the record in her own right as respondent, stating that 
she had attained her majority since the institution of the suit. Uhe affidavits, hswever, by 
which this application was supported, showed that she had been of full age at the time wlfen 
the plaint was filed. Held that the suit must be dismissed. Taqui Jan v. ObaUfiMa, 
1. L. B., 21 Cal., 866, dissented from. ^ 

The facts of this case suifioiently appear from the judgment of the Court. 

Mr. D. N. Banerji, for the Appellant. 

Pandit Moti Lai and Kunwar Parmanand, for the Bespondent. 

Knox and Bnrkitt, JJ.— The suit out of which this second appdal arises 
was instituted on a plaint sigPed and verified by one Laobmi Narain, calliitg 
himself the next friend of Musammat Sheorania, whom he described to be a 
minor. [613 Sheorania was bis daughter, and the suit was instituted on the 
23rd of April 1894. On the 24th of September 1894, a decree was given upon 
this plaint in favour of the plaintiff. The defendant presented an appeal, and, 
when the next friend got notice of the appeal, Sheorania herself came forward 
and applied to the Court to be allowed to ear^y on the suit as a major. 
I'rom the a^davit which she filed, and from the affidavit whic^ her father 
Lacbmi Narain filed, it is proved beyond doubt that Musammat Sheorania 
had attained her majority some time before the institution of the suit In 
April 1894. Upon this the dejendant, who wa% appellant in the Oonrt Wow. 

* Second Appeal No. 660 of 1896, from a decree of W. Blennerhaaaett, Seq., iDistrlcfc 
judge of Allahabad, dated the 20th March 1896, reversing a decree of H. David, Bsq., Sfonsil 
of Allahabad, dated the 24th September 1894. 
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represented to the Judge that the sjiit should be dismissed, and it was 
dismi/sed. 

It is now contended in appeal to this Court that the Judge should 
not have dismissed the suit, but should have allowed the plaint to be 
amended and the suit to be carried on by Musammat Sh^raoia, or, 
i{ amendment could not be allowed, tbe phrase " Laohmi Narain as next 
friend *’ might b» treated as mer^. surplusage. In support of this the learned 
oounsel 'lor the appellant cited the case of Taqui Jan v. Obaid-ulla, 1. L. B., 21. 
Oal., 866. We find ourselves unable to follow the procedure adopted in that 
case. We have before us wbat is not a plaint by Musammat Shedrauia, 
inasmuch as it is neither signed nor verified by her, and she, according to both 
her own statement and that of Laobmi Narain, is the only person, if any, 
entitled to sue as plaintiff. The person who signed and verified the plaint is 
Laohmi Narain, a person not duly authorized by Bhearania in that behalf. 
Musammat Sheorania was of full age when the plaint was filed, and Laobmi 
Narain therefore had no standing whatever in the case. The vakalatnamaha 
in the case are also signed by Lachmi Narain, and, so far as tbe record 
shows, the whole proceedings were carried on by Laohmi Narain, a 
man who bad no interest whatever in the property in dispute and bad 
no cause of action against tbe defendant. What purports to be a plaint 
by Musammat Sheorania is not a plaint by Musammat Sheorania, and 
C«2] cannot therefore be amended by her. The appeal fails and is dismissed 
with costs in all Courts, which will .be borne throjighout by Lachmi Narain, 
the person who signed and verified the plaint on tbe record. 

Appeal dismissed. 


NOTB8. 

[See however (1894);31 Csl., 861; (1898) 26 Mad., 167 ; (1906) 28 All., 416. See also(1905) 
wISAiad., 396 as regards limitation.J 
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The 31st July, 1897, 

Present; 

Sib John Edge, Kt., Chief Justice, and Mb. Justice Blaib. 


Abdul Hai and others.Defendants 

verstbs 

Nain Singh and another.Plaintiffs.'^ 


Prs-ewpttCn—Wajib-nl-hrz— Partition without new wajib-ul-arz being framed — 
Act No. XlX of 1678 {Horth-Western Provinces Land Revenue Act) section 107. 

* When a mahal is divided by perfect partition into two or more separate mahak a separate 
se^td of rights should be framed for each of the new mabals. 

Where under «uoh oircamstances no fresh records of rights are framed for the new 
mahals, the oo>eharers in any one of the new mabals cannot, unless under very exaeptional 
elnumstanoes, olaim, under the terms of the old record of rights applicable to the original 
undivided mahal, pre-emption in rdtpect of land situated in any of the other new mahals. 
&lmrev. Man Singh, 1, L. B., 17 All., 226, r eferred to. 

*Vir8t Appeal from Order No. 86 of 1897, from an order of H. W. Lyle, Esq., Additional 
Judge^of Moradabod, dated tbe 80th April 1897. 
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l^His was a suit for pre-emption of a share in a village. The village in 
which the property in suit was situated had originally consisted of one haahal, 
but prior to the sale which gave rise to the present suit had been divided^y 
perfect partition into two separate mahals. On this partition, however, no new 
wajtb-ul-arzes had been framed for the new mahals. The plaintiffs pre-emptors 
were owners of shares in one of the new mahals and the share sold was a 
share in the other new mahal. The jsxisting wajib-ul-arn, framed when the 
village was undivided, stated that the custom of pre-emption prevail^ in the 
village. 

The Court of First Instance (Subordinate Judge of Moradabad) dismissed 
the suit, holding that the plaintiffs, not being sharers in the mahal in which 
the share sold was situated, could not claim pre-emption by virtue of the old 
wajib-ul-arz. The Court followed the ruling of the High Court in Ohure v. Man 
Singh, I.L.R., 17 All., 226. 

[93] The plaintiffs appealed. The Lower Appellate Court (District Judge 
of Moradabad), relying on certain rulings of the High Court, viz., Ctokal Singh 
V. Mannu Lai, I. L. B., 7 All.,‘772, Kuar Dat Prasad v. Nahdr Singh, I. L. B., 
11 All., 257, Shiam Sundar v. Amanant Begam, I. L. B., 9 AIL, 235, and 
Abbas Alt v. Ghulam Nabi, Weekly Notes, 1891, 137, allowed the appeal and 
made an order of remand under section 562 of the Code ol Civil Procedure. 
From this order of remand the defendants appealed to the High Court. 

Mr. Amir~ud'din for the Appellants. 

Munshi Gobind PrasUd tor the Bespondents. 

Ed^e, C. J. and BlaiP, J :—This was a suit for pre-emption. The share 
sold was in a mahal which had formed a part of a larger mahal. The co-sharers 
in the larger mahal had obtained a perfect partition under Act No. XIX of 
1873. The plaintiff in this case is a co-sharer in the other mahal, in which 
the share sold is not, which formed part of the larger area. It appears thal-MN. 
separate wajtb-ul-arz was prepared at the date of partition. The plaintiffs* 
contention is that the old wajib-ul-arz still applies, and that, inasmuch as he 
is a share-holder within the area to which that wajib-ul-arz appligd, he is 
entitled to pre-emption, although he is not a share-holder in the particul&r 
mahal in which the share is which was sold. The rulings on this poin| are 
somewhat conflictiog ; but in one of the last rulings of this Court on this subject 
it was said;—“ The result then is that the document upon which the respon¬ 
dents base their right, and which was the only evidence which they produced 
in support of that right, is a document prepared at a time when circumstances 
wholly different from those now in existence prevailed and which never con¬ 
templated the existing state of things.” We have quoted from the judgment 
by Mr. Justice KNOX in Ghure v. Man Singh, I. L. B., 17 AIL, 226, at p. 234. 
We believe that the decision in that case is in harmony with the view, now 
entertained in this Court. The objeot with which share-holdSrs iit a mahal 
seek for partition is to sever their connection as co-sharers [94] with other 
share-holders of the mahal. Some desire to separate their interest from other 
co-sharers because the latter do not pay their quota of the Qovernment revenhe 
regularly, thereby bringing liability for their arrears upon all the co-sharer8,of 
tiie mahal. Sometimes, no doubt, partition is sought because co-sharers 
cannot get on comfortably with each other as co-sharers in the same mahal. 
In any view of the subject it would require very strong evidence to satisfy us 
that after share-holders in a mahal have applied *ror and obtained partition and 
consequent separation of their interest from other share-holders in the mahal 
they intended that the other co-sharers from whom they had separatsdwtbeir 

interest should be entitled to come in and pre-£mpt in the new mahal and 
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beoom^ again their co-eharera. It is obvious to our minds that, on a trub 
ooi^truotioD of Act No. XIX of 1873, it is the duty of the Collector or Assistant 
Collector on making a perfect partition to frame a separate record of rights for 
each of the new mabals. Unfortunately it is not always done, and hence these 
endless disputes between the share-holders in different mahals which formed 
parts of one original mahal. If Collectors or Assistant Collectors would read 
section 107 of Act No. XIX of 187^ with the definition of “Mahal” as given 
in section 3 of that Act, they would see that apparently it is the intention of 
•■the Legislature that each mahal should have a separate record of rights. A 
decision of two Judges of this Court in Angan Fateh Chand v. Bibi Hamid- 
un-niasa. Second Appeal No. 1249 of 1892, in which an order of remand was 
made on the 19th March 1894, and which was decided on the 18th February 
1895, supports the opinion which we have expressed. We allow this appeal, 
and set aside the order of the Court below, and dismiss the appeal to that 
Court with costs, and restore and afiSrm the decree of the first Court. The 
appellant wsll have the costs of this appeal. 

Appeal decreed. 


NOTES. 

C The Full Bencli deoisiou on this subject in (1899) 29 All. 1 was approved by the Privy 
Council in (1916) 37 All., 129 (Sir John Edge).] 

[98] EEVISIONAL CKIMINAL. 

The 2nd August, 1897. 

Present: 

Mr. Justice Knox. 

Queen-Empress 
versus 
Earn Pal.* 

Act No. IX of 1890 {Indian Railways Act) sections, 113, 132—Act No. XLVof 
1360, sections 40, 64—Criminal Procedure Code, section 33 —“ Offence ”— 
Travelling on a Railway without a proper ticket — Punishment. 

A passenger who travels in a train without having a proper pass or ticket with him has 
not committed an “ offence.” He cannot therefore be legally sentenced to imp'risonment in 
default of payment of the excess charge and fare which may be recovered under the provi¬ 
sions of section 113 o1. (4) of Act No. IX of 1890. 

In this case the Joint Magistrate of Allahabad tried one Earn Pal summarily 
undef seation<113 of the Indian Eailways Act, 1890, and ordered him under 
that section to pay a certain excess fare together with a penalty, and further 
sentenced him to ten days’ simple imprisonment in default of payment of the 
amount. The Magistrate of the District being of opinion that the sentence of 
imprisonment in default was illegal, the act of the accused not amounting to 
an*“ offence ” within the meaning of the Indian Penal Code, referred the case 
to the Higb Court for orders under section 438 of the Code of Criminal 
Procedure. 

The following order was passed :— 

Knox, J. —Travelling in a train by a passenger without having a proper 
tiokeU with him is not an offence under the Eailway Act of 1890. It is true 

• Or^minal Bevision, No. 408 of 1897. 
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that section 113 together with section 106 and the sections which foUow up 
to as far as section 130 are all placed under a heading of “ Other offenc^'* 
The classification is unfortunate, for several of these sections cannot possiuy 
relate to ap offence at all, and section 132 shows clearly that acts committed 
under section 113 are not deemed offences within the technical meaning of 
that word. All the proceedings taken by the Assistant Magistrate are set 
aside and the record will be returned.* 


MOTBS. 

CThese are similar decisions:—1 Bom. L. B., 166; 5 N. L. B., 161; 30 Mad., 886; 
18 Bom., 440; 13 Cal., 193. ] 


[86] JIPPELLATE CIVIL. 

The 2nd August, 1697. 

Present; 

Sir John Edoe, Kt.. Chief Justioe, and Mr. Justiob Blaib 

Mif Azmat Ali.Plaintiff 

versus 

Mahmud-uhnissa.Defendant.* 


Suit for marriage—Jactitation of marriage—Jurisdiction of Civil Courts in 
British India to entertain such a suit between Muhammadans. ..... 

Held that a suit for jactitation of marriage will lie in a Civil Court in British India, 
and is not within the ruling of the Privy Council in Rajah Nilmony Singh v. Rally Chum 
BhattachrUe, L. B., 31. A., 83. ^ ^ 

The plaintiff sued in the Court of the Subordinate Judge of Meerut for‘a 
declaration that the defendant was not, as she falsely alleged herself to be^ the 
wife of the plaintiff, and that a child to which she bad given birth, and which 
she alleged to be bis, was not his. The plaintiff’s case was that the defendant 
had been married to one Eallu Mir, and that the marriage was still subsisting. 
Prior to this suit being brought the defendant bad obtained from a Criminal 
Court an order against the plaintiff for the maintenance of her child as having 
been begotten by the plaintiff, though the Criminal Court did not find that 
the defendant was married to the plaintiff. The present suit was dismissed 
by the Hubordinate Judge, who found that' the defendant w%s thg lawfully 
married wife of the plaintiff and that the child was his. 

On appeal by the plaintiff the defendant respondent raised an objection 
that the suit was not cognizable at all by a Civil Court. This objection was 
sustained by the Lower Appellate Court, which dismissed the appeal, relying on 
the case of Rajah Nilmony Singh v. Kally Chum Bhattacharjee, L.B., 2 I. A.,88. 

The plaintiff appealed to the High Court. 

Messrs. T. Conldn and D. N. Banerji, tor the Appellant. 

Babu Jogindro Nath Chaudhri, for the Be^ondent. 

* Second Appeal No. 679 of 1896, from a decree of A. M. Markbam, Beg., District Judga 
of Meernt. dated'tha 1st May 1896, confirmingO decree oflPandit Baosidbar, SuteittinaU 
Judge.ofpfeerat,:dated|thei34th ]^roh 1894. ^ 
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Edge, C.J. and Blair, J. :—This* is a suit for jactitation of marriage 
'Which*' was brought by a Muhammadan, named Mir Azmat Ali, against one’ 
Mhsammat Mahmud-ul-nissa. She had taken C97j proceedings against 
him in . the Magistrate’s Court on more than one occasion to obtain orders of 
maintenance for herself and her child on the allegation that she was the wife 
of Mir Azmat Ali and the child was their child. The first Court dismissed the 
suit, finding for the defendant that she was the plaintiff’s wife. The plaintiff 
appealed* The first appellate Court dismissed the appeal on the ground that* 
such a case came within the ruling of the Privy Council in Bnjah Ntlmony 
Singh v. Rally Chum Bhattacharj^e, L. R., 2 I. A., 83, and that consequently 
the suit did not lie. But the case before the Privy Council was a very different 
one. The decision apparently is one which would forbid the institution 
of a novel description of suit to set aside a mere assertion. A suit for 
jactitation of marriage is not by any means a novel description of suit: it was 
a suit in which relief was given in England in the Ecclesiastical Courts, and 
when the jurisdiction of those Courts was "transferred to the Divorce Court by 
the Act of 18574 the jurisdiction of the Ecdlesiastical Courts in suits for 
jactitation of marriage was transferred to the Divorce Court. In England Jt 
was not only a well-known suit within the jurisdiction of the Ecclesiastical 
Courts, but it was considered proper that that jurisdiction should he continued 
by the Divorce Court in England, and there can be no doubt that unless a man 
isjsntitled by means of the Civil Courts to put to silence a woman who falsely 
claims to,be his wife, the man and others may si^ffer considerable hardship, 
and hi| heirs may be harassed by false claims after his death. The suit for 
jactitation, however, is one not to be encouraged, particularly in a country like 
this, in which persons unfortunately are too anxious to discover forms of legal 
procedure by which they can annoy their neighbours. In our opinion, 
however, such a suit lies in a Civil Court in this country. The Court trying 
.«£Ah a suit will of course take care, before granting a plaintiff a decree, 
to*8ee that it is strictly proved that the defendant did seriously allege that the 
disputed marriage had taken place and that the plaintiff did not acquiesce in 
the clayn or allegatiqp of the [98] defendant as to the disputed marriage, and 
further that in fact no marriage had taken place between the parties. We set 
aside the decree of the Lower Appellate Court, and remand the case under 
section 562 of the Code of Civil Procedure to that Court to be disposed of upon 
the merits. 

Appeal decreed and cause remanded. 


9 AXiXi.a-S 
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Alf&M SINGH &C. V. NASAIN SINGH &0. [1897] 

C SO All. 08 3 

The 4th August, 1S97. 

Phesent; 

Sib John Edge, Kt., Chief Justice and Mr. Justice, Banbbji. 


Aman Singh and another.....Plaintiffs 

verf$us , 

Narain Singh and ofebers.Defendants.'*' 


Civil Procedure Code, section 462—Compromise on behalf of a minor—Suit to 
set aside compromise as having been entered into without the 
leave of the Court. 

Where the gaardiaoc ad liietn of certain minora assented on their behalf to a compromise, 
which compromise was accepted by the Goart, and a decree passed thereon, and was found not 
to be prejudicial to the interests of the minors ; it was held that the minors cojild not, after 
the decree based upon the compromise had become final, succeed in a sjiit to set it aside on 
the sole ground that the Court had not previously given leave to the guardian to enter into 
t^e compromise. Kalavati v. Chedi Lai, I. L. R., 17 All., 531, distinguished. 

This was a suit to set aside a decree passed on the basis of a compromise. 
One of the plaintiffs was of full age, the other a minor. At the time of the 
compromise in question being made both had been minors, and had l^n 
represented by their mot,her Musammat Gangs as guardian ad litem. The 
Court of First Instance decreed the plaintiffs’ claim, bolding that the copductof 
Musammat Ganga in relation to the compromise was suspicious and that she 
had been fraudulently induced by the plaintiff in the former suit to assent to 
it on behalf of her minor sons. 

On appeal by the defendants the Lower Appellate Court (District Judge 
of Aligarh) held that the fraud and collusion alleged by the plaintiffs 
not been proved, neither was it shown that the compromise entered into*on 
their behalf by the mother of the [99] minors was prejudicial to the 
minors’ interest. That Court accordingly allowed the appeal and ^smissed 
the plaintiffs’ suit. 

The plaintiffs thereupon appealed to the High Court. , 

Babu Jogindro Nath Chaudhry and Babu Durga Charon Baneryi, fpr the 
Appellants. 

Munshi Ram Prasad and Pandit Sundar hal, for the Respondents. 

Edge, C. J.. and Banerji, J. —This suit was brought to set aside a decree 
made on a compromise. The plaintiffs here were minors at the time di ttie 
previous suit and were lawfully represented in that suit by their guai^ian. The 
gtmrdiaa was-an assentinB^pa^y on tbek-. behalf.~ta.-tha eom^omise. mdi^to 
the making of the decree, and it is found in this suit that the oompremigit was 
not prejudicial to the interests of the minors; but the Court bad n<^ before the 
compromise was made, given leave for its being made. Under those oironm* 
stances it is contended on behalf of the plaintiffs here that they are entitled«to 
a decree setting aside the decree which was made on the compromise, and 
reliance is plac^ upon the judgment of this Court in the caM of Kalavati'' v. 
Chedi Lai, I. L. B., 17 All., 531. It is said, as appears to*be true, that the 
Court, although it sanctioned the compromise after it bad been entered into, 
had not given leave to the guardian to make the compromise before it was 

* Second Appeal No. 734 of 1896, from a decree of L. O. Evans, Eag., District 
Judge of Aligarh, dated the 8th April 1895, reversing a decree of Babu Bepia Beharl Makscfl, 
Officiating Subordinate Judge of Aligarh, dated the 19th December 1M4. 
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ufade, aod that ooDseqaeotly there was no good compromise in law binding 
uponiAhe minors upon whiob a decree could lawfully have been made. In, 
oar opinion there is a difference between a case in which the validity of a 
decree made upon a compromise in a suit in whiob a minor is a party is 
challenged in appeal from that decree, and a case like the preseift, where the 
validity of a decree which has become final is sought to be questioned in 
a separate, subsequent and independent suit between the parties. 

Now in the 'pi^esent case it has not been proved that the decree in the, 
previoul suit was in any respect obtained by fraud. It is not shown that the* 
decree in the previous suit was in any respect disadvantageous to the minors. 
It would probably be now ClOO] impossible, if we were to decree this suit, to 
put the parties back into the same position in which they were when the decree 
in the previous suit was made upon the compromise. Further, we cannot 
overlook the fact that if we were to hold that a decree based upon a 
compromise which was not disadvantageous to a minor, but for the making 
of which Iqave had not been given by the Qourt before it was effected, could be 
avoided and set-aside in a subsequent suit, ^e should be opening a door to 
ruinous litigation in these Provinces in cases in which the Court had in fact 
sanctioned a compromise before making a decree. * 

On these considerations we dismisss this appeal with costs. 

Appeal dismissed. 

NOTES. 

[This* decision was not followed in (1910) 34 Had., 314f though followed in (1908) 8 C. 
L. J., 974 : 18 C. W N., 163 ; (1911) P. L R., 134 :111. C., 523. Sea also (1903) 31 Cal., 
Ill; (1898) 3 O. 0., 45. As regirds the paremptory character of the provisions relating to 
compromise, see also (1906) 28 All., 585 P.C.; (1911) 36 Bom., 53. J 


C ao All. too) 

The 5th August, 1S97. 

Present: 

' Sir/ohn Edge, kT., Chief Jostics, and Mb. Justice Banbbji. 

Serb Mai and others......Plaintiffs 

versus 

Hukam Singh.DefOndant.’^ 


Pre-emption —Wajib-ul-arz— Sale to a stranger-Re-sale before suit to a 
co-sharer—Effect of such re-sale. 

'^n oases of pre*emption based upon a wajib-tU-ars the right of pre-emption does not 
eurvive, iAhe Und, which is subjedl to pre-emption, having been sold to a stranger, issubse- 
•qoently re-sold by the stranger vendee before suit to a oo-sharer having equal rights with 
those seeking pre-emption. 

This was a auit for pre>emption. One Mqnni Lai sold a share in a certain 
vtllage on the 1st of August 1893 to Bhawani Prasad, a stranger to the village. 
On the 3Sr4 of July 1894, Bhawani Prasttd sold the share in question to one 
Hukmn Singh. On the 24th of July 1894 the plaintiffs, who were co-sharers 
in the villago, brought a suitjor pre-emption under the terms of the village 

' ' * Second. Appeal No. 786 of 1896, from a decree of L. O. Evans. JSsq.. District Judge 
of AUiNk.V;dttadl^e 16th April 1896, revaning a decree of Babu Bepin Behari liukerji, 
<)f80tMi|k|1gll^hl^ of AUv^rh. dated the 7th February ,1896. 
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wafib~ul~arz on the basis of the sale of the Ist of August 1893. To this suit 
only Munni Lai and Bhawani Prasad were originally made defendants. 
Hukam Singh was subsequently added as a defendant on the 7th of November 
1894. Hukam Singh was also a co-sharer in the village having equal rights of 
pre-emption with the plaintiffs. 

[101] The Court of First Instance (Subordinate Judge of Aligarh) decreed 
the plaintiff's’ claim, holding that the sal^-deed in favour, of Hukam Singh 
was fictitious and that Hukam Singh had forfeited his right of pre-en;.ption by 
reason of his having purchased the property from Bhawani Prasad. 

Against this decree the defendant, Hukam Singh, appealed. The Lower 
Appellate Court (District Judge of Aligarh) allowed the appeal and dismissed 
the plaintiffs’ suit as against Hukam Singh, holding that the sale to Hukam 
Singh was a bond fide transaction, and that the plaintiffs bad no superior 
pre-emptive rights as against him. 

The plaintiffs appealed to the High Court. 

Pandit Sundar Lai, for the Appellants. 

Mr. D. N. Banerji, for the Respondent. 

Ed^e, C. J., and Banerji, J. —Shareholders in a village in which there 
was under the wajib-ul-arz a right of pre-emption amongst* the shareholders, 
sold certain bighas of land to a stranger. Out of that sale this suit has arisen. 
The plaintiffs claim pre-emption as co-sharers having a right of pre-emptien. 
One of the defendants, namely, Hukam Singh, is a co-sharer having an equal 
right of pre-emption with the plaintiffs. He claims under a sale-deed which 
has been found by the District Judge in appeal to be genuine. That sale-deed 
bears a date prior to the date of the institution of this suit. It was a sale-deed 
by which the stranger vendee sold to Hukam Singh the land which he had 
previously purchased from the other co-sharers. The first Court decreed the 
claim of pre-emption. The Court of First Appeal, on appeal, dismissed the 
From the decree of the Court of First Appeal this appeal has been brought. 

It has been contended here on behalf of the plaintiffs appellants that, at 
the moment when the sale to the stranger was made, fhe plaintiffs tibtained 
their cause of action. That no doubt is true. It has been contended further 
that the plaintiffs, having obtained a cause of action before the sale to Hdkam 
Singh, are entitled to a decree of pre-emption in this suit which will deprive- 
[102] Hukam Singh of the benefit of his purchase. For that proposition there 
i-« authority. A Judge of this Court sitting alone decided, in ^cond Appeal 
No. 649 of 1895, that in such a case the subsequent re-sale by the stranger 
vendee could not bar the right of a shareholder to obtain a decree for pre¬ 
emption against the purchaser share-holder from the stranger. 'With that 
proposition we cannot agree. In a coparcenary village, in which, whether by 
custom or agreement, there is a pre-emption for the share-holders oik a sftle to- 
a stranger, each shareholder of equal right has, at the moment such a sale is 
effected, an equal right to pre-empt the whole property sold. The custom of 
the Muhammadan Law in such a case has never been applied in these Provinoes 
in cases of pre-emption arising under a wajib-ul-arz like that in this case. We 
refer to the rule by which all persons entitled Kb pre-empt are entitled tcT a. 
share in the pre-empted property. In our opinion, until* a suit has beeu 
brought by a co-sharer for pre-emption of the property sold to a stranger,, 
another co-sharer can purchase from the stranger the ‘share which had been 
sold to the strapger. The stranger on his purchasing a share from a oo-sbarer- 
obtains a vested interest in the share, and his interest acquired by such- 
purchase can only be divested by voluntary, sale by biin or by 4| decree in a 
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suit. Now in this case, as we have ^aid, Hukum Singh had equal rights Of 
pre-emt}tion with the plaintiffs. He purchased the share from the stranger 
befbre the plaintiffs filed their suit, and in our opinion he is entitled to hold it. 

We dismiss this appeal with costs. . 

Appeal dismissed. 

ROTES. 

[This was followeiin (I&06) A.W.N., 216 :*3 A.L.J., 544; (1901) 23 All., 247 : (1899) 21 
All., 374;tl909l 7 A.L.J., 77; (1909) 12 O.C., 229; (1908) 11 O.G., 220; (1910) 32 All., 340. 
In (1903) 25 All., 421 this was extended to the case of the stranger-vendee himself becoming 
a oo-sharer. See, however, (1909) P.B., 91. • 

The date of the suit is the material factor:—(1909) 31 All., 530; (1909) 6 A.L.J, 966 : 32 
All., 45; (1909) 11.C., 528 (All.).] 

tl08] FULL BENCH. 

The 14th Augutt, 1897. 

Present: • 

Sir John Edge, Kt., Chief Justice, Mr. Justice Knox and 

Mr. Justice Blair. 

Gaya Bharthi.Plaintiff 

versus 

Lakhnath Eai.Defendant.* 

Pre-emption —Wajib-ul-arz— Construction of document. 

By the clause in a wajib-ul-arz which related to pre-emption it was provided as follows :— 

" When any co-sharer wishes to make a sale or mortgage of his share, it is incumbent on 
do so, first, in favour of a near co-sharer, next, in favour of a co sharer of his thok, and, 
lastfy, in favour of a co-sharer of another thok, at the rate of Rs. 20 per bigha of cultivated 
land and Rs. 5 per bigha of waste land. If none of these take it, then he may transfer it to 
an outsidee. If any co-shitter (i. e., any co-sharer who wishes to sell or mortgage) fail to act 
as above directed, another co-sbarer has the right of enforcing pre-emption in respect of the 
property. If the term of the mortgaged share of any co-sharer is about to expire and notice 
of foreclosure has been issued, and the co-sharer mortgagor has not the means to redeem, 
then another co-sharer, after paying up the money, may take back the share, and when the 
original mortgagor has the means, he, after paying the money, may take possession of the 
share.” 

Held that, in the case of a conditional sale of property to which this wa]ib-ul-arz applied, 
there were only two stages contemplated by the voajib ul-art, and not three. The first 
stage was at or about the time of the execution of the deed of conditional sale, and at that 
time pre-emj^tion might be had by a oo-sbarer at the rate indicated in the wajib ul-arg. The 
second stage was when the conditional vendee had broyght his suit for foreclosure, and at tha^ 
time the pre-emptor would have to pay the amount found to be due under the deed of 
conditional sale. When once, however, the order for foreclosure had been made absolute, 
the oo-sharer’s right of pre-emption was gone and extinguished. 

The facts of this case are fully stated in the judgment of the Court. 

Mr. Abdul ^ajid, (for whom Baba Jivan Chandar Mukerji), for the 
Appellant. 

Munshi Ham Prasad, for the Bespondent. 

-* Second Appeal No. 780 of 1895, from a decree of Rai Sanwal Singh, Subordinate Judge 
of Azatngarb, dated the 25th March 1895, modifying a decree of Munshi Ganga Prasad, 
Munsif of Muhatntnadabad GohAa .dated the 27th June 1694. 
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Edge, C. J., Knox and Blair, JJ. it-Tbis appeal has arisen in 'a snifc for 
pre-emption. The appellants are the plaintiffs, who claim to pre-empt hPder 
a condition in the wajib-ul-arz relating [104] to the village. The condition is 
in that part«of the toajih-ul-arz which bears the heading “ shafa." It is advis¬ 
able to state what tbe whole provision for pre-emption is. It is as follows:— 
“ Wh^ any co-sharer wishes to make a sale or mortgage of his share, it1a 
incn&raent on him to do so first in favour of a near co-sharerf next in favour of a 
•v^ji^harer of his thok, and lastly in favour of a oo-sbarer of another thoU, at the 
riflp of Bs. 20 per bigha of cultivated land and Bs. 5 per bigha of waste land. 
If none of these take it, then he may tranter it to an outsider. If any co-sharer 
{i.e., any co-sharer who wishes to sell or mortgage) fail to act as above directed^ 
.another co-sharer has the right of enforcing pre-emption in respect of the pro¬ 
perty. If the term of the mortgaged share of any co-sharer is about to expire, 
and notice of forecldsure has been issued, and the co-sharer mortgagor has not 
the means to redeem, then another co-sharer, after paying up the money, may 
take back the share, and when the Original mortgagor has the means, he, after 
paying the money, may take p&ssession of the share." • 

What happened in this case was this: —A co-sharer mortgaged a share in the 
village by a conditional sale-deed. The mortgagee, conditional vendee, subse¬ 
quently brought his suit for foreclosure under Act No. IV of 1882, and obtained 
a decree for foreclosure and an order was subsequently made making the fore¬ 
closure absolute. Thereupon the present plaintiff appeared on the scene aiwd 
claimed to step into the shoes of the mortgagee vendee and to becdme in fact 
absolute owner, upon payment, not of the mortgage money for which th'b decree 
for foreclosure was passed, but of Bs. 20 per bigha for cultivated land, and 
Bs. 5 per bigha for waste land. 

This wajib-ul-arz has been before another Bench of this Court in the case 
of Loknalh Stngh v. Dhajju Singh, Second Appeal No. 359 of 1895, in which^Jtte 
decision of the Bench was given on the 17th of July last. Tn that case the 
learned Judges differed, Mr. Justice Banebji holding that the pre-emptors in that 
case, who were claiming under exactly the same oonditiqns as the prf)-emptor 
[108] in this case, could not have pre-emption except upon payment of the 
full decretal amount of the foreclosure decree. On the other band Mr. Justice 
Aikman held that, although the foreclosure decretal amount in that casewas 
Bs. 2,226-8-0, the plaintiffs were entitled to pre-emption upon payment of 
Bs. 654-8-7, the latter being the amount calculated at Bs. 20 per bigha for 
cultivated land, and Bs. 5 per bigha for waste land. 

We are bound to say that, if the plaintiffs, in the case to which we ha/:'e 
referred, had, after the making of the decree for foreclosure, any right what¬ 
soever of pre-emption under the wajib ul-arz, the only construction possible 
in that event to put on the wajib-ul-arz was, in our opinion, that which was 
adopted by Mr. Justice Banerji. To illustralfe by that case the polition con¬ 
tended for on behalf of the pre-em*ptor appellant in this case, we may point to 
the following facts. There were three stages in the case. One was at the 
time when the co-sharer desired to mortgage his share, and mortgaged it. *At 
that time, according to the wajib-ul-arz, the othej; co-sharers were entitled, to 
pre-empt for Bs. 654-8-7. The next stage was after the suit for foreclosure 
had been brought, which would be equivalent to the service of notice of fore¬ 
closure under the Begulation which was in fCrce when this wajib-ul-arz was 
made, and before the order absolute for foreclosure was made. At that time, 
if the plaintiffs in the former case had sought pre-emption, they could only 
have obtained the rights of the mortgagee on payment of the mortgage money 
due at the time, that is, on payment of a sunk exceeding Bs. 2,000. The 
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deoreo for foreclosure absolutely fixed the amount which must be paid nn 
order^to prevent the right to redeem being foreclosed for ever. The next stage, 
vfas that subsequent to the making of the order absolute for foreclosure. At 
this last stage, according to Mr. Justice AlKBfAN, the co-sharer seeking pre¬ 
emption was in a more fortunate position than he would have 1)660 at the 
intermediate stage, and was entitled to pre-empt by payment of Bs. 654-8-7, 
the amount caloul^ated at Bs. 20 and i^s. 5 per bigha, as already mentioned ; 
and, a^ording to Mr. Justice Aikman, in [106] that third stage, for that sum^ 

' of money, a person claiming pre-emption was entitled to step into the shoes* 
of the mortgagee who bad obtained a decree and an order absolute for foreclo¬ 
sure, upon payment of the Bs. 20 and Bs. 5 per bigha, irrespective of what the 
principal mortgage money may have been and irrespective of the amount at 
which the interest on that principal may have arrived. Mr. Justice Aikman was 
quite right in saying that in construing this class of wajih-ul-arzes one should 
endeavour to ascertain what the intention of the parties was and to construe 
them as f«)r as possible with regard to that intention. In our opinion the 
parties to this xvfijib-ul-arz never could have had any such intention as that 
which would have been consistent with the construction put upon the waijh-. 
ul-arz by Mr. Justice Aikman. 

But the real point and the real answer to the plaintiff’s suit was not 
raised by the defendant-appellant in the appeal before those learned Judges. 
We are not referring to what the parties may have thought was the real 
a'hswer: we are referringto what appears to us to be, upon the true construction 
of the wajtb-ul-arz, the real answer to this suit afld to the former suit. In 
our opinion this icajib-ul-arz contemplates only two stages, and not three. 
It contemplates a time when a contract of a sale or of mortgage is about to be 
entered into or has been entered into. The Indian Limitation Act, 1877, fixes 
a time )^ithin which a co-sharer desiring to claim pre-emption on a sale or on 
^ pQortgage* must bring his suit. The second stage is when the conditional 
vendee has brought his suit for foreclosure, and before he has obtained his 
order absolute on the decree for foreclosure. Dp to the time when that order 
is made absolute the.co-sharer desiring to pre-empt may, under this wajib-ul- 
arz, o^ain pre-emption upon payment of the amount decreed in the suit for 
foreclosure. When the order absolute for foreclosure is made the co-sharer’s 
right to pre-empt under this wajib-ul-arz is in our opinion gone and extin¬ 
guished.' There is no provision as to what is to take place then, and a co-sharer 
not having availed himself of his right [107] to pre-empt before the order 
absolute, the decree of the Civil Court must take effect and must fully vest 
jn the vendee the rights which he obtains under his order absolute for fore' 
closure. At that time the matter has reached the stage when it is beyond the. 
scope of this custom or contracts in this wajib-ul-arz, and the right of the 
decree-holder under his Civil Court decree cannot be affected. 


That is our view of th9 law to be applied to the case. If the defendant 
had filed a cross appeal, we could haver given effect to it by dismissing the 
plaintiff's suit; but all we can do now is to dismiss the plaintiff’s appeal, as 
Be has not made out a case upon which we should alter in his favour the decree 

of the Court bidow. 

* • 

We dismiss this appeal with costs. 

Appeal dismissei 


• NOTES. 

[Sre also (1906) 3 A. L. J., 515 ; (1902) 24 All., 493.J 
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APPELLATE CRIMINAL. 

The 22nd September, 1897. 

Present: 

Mr. Justice Knox and Mb. Justice Bubkit . 

« 

Queen-Empress 

versus 

Yusuf and others.* 

Practice — Appeal—Alteration of conviction in appeal. 

Where, on appeal against a conviotion for one oSenoe, it beoamo apparent that, although 
there was not sufficient evidence to support the conviotion, there was evidence which might 
have led to the conviction of the appellantS for an essentially diSerent ofience, Vith which 
they had not been charged, the Courtfdeclined to consider that evidence ^ith a view to alter¬ 
ing the conviction of the appellants. Queen-Empress v. Parhati, (Weekly Notes, 1887, 
p. 130) referred to. 

• 

In this case four persons were tried by the Sessions Judge of Allahabad for an 
offence under section 302 of the Indian Penal Code, convicted and sentenced, 
three to death, the fourth to transportation for life. They appealed to,the Hi^ 
Court. At the hearing of t^is appeal the Court, on consideration of tl^e evi- 
[108] dence, came to the conclusion that the case under section 302 was not 
proved against the appellants, and accordingly acquitted them. In the 
argument it was brought to the notice of the Court that there was evidence on 
the record which might support, as against some of the appellants, a conviction 
under section 404 or section 411 of the Code. The Court however deolined^A- 
enter into that question. • 

Mr. C. Dillon and Babu Satya Ghandar Mukerji, for the Appellants. 

The Government Advocate (Mr. E. ''homier), for the Crown. * , 

The judgment of the Court (Knox and Burkitt, JJ.), after discussing the 
evidence relating to the conviction under section 302 of the Indian Penal Cdde, 
thus continued ;— • 

The Government Advocate pressed upon us the fact that there was evi¬ 
dence which in his opinion would bring home to Yusuf, Ghulam Husain and 
Musammat Paragia an offence falling within either section 404 or section 411 
of the Indian Penal Code A charge under either of these sections was never 
framed against any of the appellants, and they never pleaded to any such charge. 
Such a charge is of a nature so essentially different from and foreign to a 
charge of murder that we do not think it right tA try any of the appelfants on 
such a charge in this case. If the magisterial authorities think there is 
sufiQcient evidence against them, this acquittal on the charge of murder will not 
prevent a trial upon a charge under either of the sections mentioned above. 
This was the course adopted by this Court in th^ case of Queen-Empress y. 
Parbati, Weekly Notes, 1887, p. 130, a very instructive case in<conneotioo with 
the present, and one which we think we should follow in the present case. 
For the abov4 reasons we allow the appeal, set aside the convictions and direct 
that all the four appellants be forthwith released! 

* Criminal Appeal No.' 1059 of 1897. 
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The 3rd ^tovember, 1897. 

Present; 

Mb. Justice Knox and Mr. Justice Blair. 

•Brij Lai.(Applicant) Appellant 

versus 

The Secretary of State for India in Council.(Opposite Party) 

Respondent.* 

Act No. V of 1881, (Probate and Administration Act), section 60—Revocation 
of grant of letters of administration no bar to a fresh application. 

Where a grant of letters of administration made by a District Judge had been revoked 
under the protisiona of section 50 of Act No. V of fSSl, it was held that, the cause of revoca¬ 
tion being removed, She Judge had jurisdiction to e^terf&in a fresh application for the same 
object. 

This was an appeal from an order of the District Judge of Benares rejecting an 
application for grant of letters of administration. The facts of the case 
sufficiently appear from the order of the District Judge which was as follows;— 

* “ This is an application for grant of letters of administration purporting 
to come under section G4 of Act No. Y of 1881. The circumstances under 
which it*is made are peculiar. Applicant obtained a grant of letters of adminis¬ 
tration from this Court on the 13th of June 1896, but that grant was revoked 
under section 60 of Act No. V of 1831, on the application of the opposite party 
on the 5th of September last ‘ for just cause.’ That order has not been appealed 
agg^inst and has, therefore, become final. Having regard to the wording of 
sections 34 and 86 of Act No. V of 1881, I am of opinion that, so far as this 
Act goes, this Court is functus officio and that applicant’s remedy now lies by 
a regular suit. 

• “ This application for grant of letters of administration is therefore 

rejected.” 

The applicant accordingly appealed to the High Court. 

]^abu Jogindro Nath Chaudhri, for the Appellants. 

Mr. E. Chamier, for the Respondents. 

^ Knox and Blair, JJ. —We are unable to take the view which the learned 
Judge has taken that he has no jurisdiction to entertain [110] tVte present 
application. The sections upon which the learned Judge purported to act 
contain no W 9 rds depriving him of jurisdiction. We set aside the order of the 
Judge an^return the application to be readmitted upon his file and dealt with 
according t6 law. The costs will be charged to the estate. 


* !^rst Appeal No. 17 of 1897, from an order of C. L. M. Eales, Esq., District Judge of 
Benares, dated the 23rd January 1897. 
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FULL hENCH. 

The 10th November, 1897. 

Present: 

Sir John Edge, Kt., Chief Justice, Mb. Justice ^laik, Mb. Justice 
Banerji, Mb. Justice Bubhitt.,and Mb. Justise Airman. 

Sri Gopal.Plain tiflf 

versus 

Pirthi Singh and others.Defendants.* 

Ciml Procedure Code, section 13, Explanation //-—Res judicata —Matter which 
might and ought to have been made ground of defence in a former 

suit — Morig-jge — Prior and subsequent mortgagees. * 

^ € 

Held that the holiJer of three prior mortgages over the same property, who, in answer to- 
snits brought by the holders of other mortgages over that property of dates subsequent to his, 
had pleaded his rights under one only of the mortgages held by him, was barred by reason of 
Explanation II to section 13 of the Code of Civil J*rocedure from afterwards bringing a suit 
for sale upon one of the remaining mortgages, which he might and ought to have pleaded as 
an answer pro tanto to the suits of the other mortgagees. Mahabir Prasad Singh v. 
Macnaghlen, L. B., 16 1. A., X)7 ; s. c., 1. L. B., 16 Cal., 6S2, Kameawar Pr&ahad v. Baf 
Kumari Ruttan Ktiar,l. L. B., 20 Cal., 79, Kailaah Mondul v. Baroda Sundari Daai, 
1. L. B., 24 Cal., 711, Sheoaagar Singh v. Sita Ram Singh, 1. L. B., 24 Cal., 616, and Mata 
Din Kasodhan v. Kasim Htisain, 1. L. B., 13 All., 432, referred to. 

The facts of this case are fully stated in the judgment of the Court. 

Munshi Bam Prasad and Babu Jogindio Nath Chaudhri, for the Appellmst. 

Messrs. Abdul Majid and Abdul Raoof, for the Respondents. 

The judgment of the Court (Edge, C. J., Blair, Banerji, Burkitt and 
Airman, JJ.) was delivered by Edge, C. J.:— • , 

This is a suit for sale under section 88 of the Transfer of Property Act, 
1882. The plaintifl is the representative of [lll3 one IsburDas deceased. Ishur 
Das obtained three mortgages over the property in question. The first was 
made on the 2l8t of July 1871, the second on the 7th of February 1874, 
and the third on the 16th of July 1874. The present suit is brought on the 
mortgage of the 7th of February 1874. The mortgagors bad also executed ^be 
following mortgages of this property, viz., a mortgage to Murli Singh and 
Sarnam Singh made on the 30th of August 1872, and a mortgage to Bhagwan 
Das on the 18th of August 1876. On the 11th of July 1883 Ishu^ Das brought 
a suit for sale on his mortgage of the 21st ef July 1871, and on4he 3rd of 
September 1883 he obtained a decree for sale. To that suit the other mort¬ 
gagees were not parties. Under the decree in that suit li biswas were sold 
and were purchased by Ishur Das. Murli and Sarnam brought a suit for sale 
on the Idth of August 1883 on their mortgage of the 30bh of August 1872, and 
got a decree on the 13th of December 1883. THh other mortgagees were^iot 
made parties to that suit. In execution of that decree li biswas were sold, 
and were purchased by Murli and Sarnam. On the 27th of July 1888, Ishur 
Das being dead, his representatives brought •a suit for sale on Ishur Das* 

* Second Appeal No. 1028 of 1894, from a decree of L. G. Evans, Esq., District Judge 
of Aligarh, dated the 12tb Jane 1894, condrming a decree of Baba Oanga Saran, Subordinate 
Judge of Aligarh, dated the 12tb Angnst 1898. 
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mortage of the 16th of July 1874. They obtained a decree for sale on the 
26th of September 1888. The other mortgagees were not made parties to that’ 
suit. In ezeoation of that decree 1 biswa 7| biswansis were sold and were 
parObased by Beohai Lai, one of the defendants to this suit. On ihe 18th of 
August 1888 Sri Bam, the then representative of Bbagwan Das, the bolder of 
the fifth mortgage, brqpght a suit for sale on Bhagwan Das’ mortgage of the 18th 
of August 1876, and made the reprejsentatives of Ishur Das parties to that suit. 
The representatives of Ishur Das pleaded their rights under the mortgage in. 
favour of Ishur Das of the 21st of July 1871, but made no mention of the 
mortgage of the 7th of February 1874, nor did they raise any question as to 
their rights under that mortgage. In that suit Sri Bam, on the 19th of December 
1889, obtained a decree for sale, subject to his redeeming Ishur Das’ mortgage 
of [112] the 21st of July 1871. Sri Bam is dead and Musammat Janki, bis 
representative, is one of the defendants to this suit. Murli Singh and Sarnam 
Singh are also defendants. The other defendants not already mentioned are 
the representatives of the mortgagors. Oti the 24th of September 1888 Murli 
and Sarnam brought a suit for redemption under section 92 of the Transfer of 
Property Act, 1882, against Ishur Das’ representatives in respect of the 
li hiswas which they bad purchased in execution of the decree of the 13th of 
December 1883. • On the 25th of July 1889 Murli and Sarnam got a decree 
for redemption on payment of the proportionate amount due to Ishur Das’ 
representatives in respect of the sale of the li hiswas under the mortgage of the 
2l8t of Jqly 1871. In that suit the ropresentatives^of Ishur Das did not plead 
their rjgbts under the mortgage of the 7th of February 1874, 

The first Court dismissed this suit. The plaintitf appealed, and the Court 
of First Appeal dismissed the appeal, holding that the suit was barred by the 
operation of section 43 of the Code of Civil Procedure and also by the operation 
of section 13 of that Code. From that decree this appeal has been brought. 

• The contention as to the application of section 43 of the Code of Civil 
Procedure is that Ishur Das when he brought his suit on the 11th of July 
1888, gn the mortgage of the 2l8t of July 1871, should have also claimed to 
sell the mortgaged property under the mortgages of the 7th of February 1874 
and the 16th of July 1874. We do not think it necessary to express any 
opinion upon that question further than this, that we are not prepared to 
endorse the decision of the Court of First Appeal so far as it applied section 43 
to this case. 

The real point upon which, in our opinion, this case turns is whether or 
Bot section 13 of the Code of Civil Procedure applies. It is quite certain 
that in order to make section 13 applicable it is not necessary that the 
matter of the subsequent suit should have been heard or have been finally 
deoidod by a competent Court in the former suit, when the case is one to 
[118] v^ich Explanation II Applies. Indeed Explanation II to section 13 of 
the Code would be meaningless if it were necessary in a case which was covered 
by it that the matter should have been heard and finally decided in the previous 
shit. Their Lordships of the Privy Council in Mahabir Parshad v. Maenaghten, 
II B., 16 I. a , 107 ; S. C., I^ L. B., 16 Cal., 682, applied section 13 of the Code- 
of Civil Procedure where the matter raised in the second suit had not been directly 
or indirectly raised, heard or decided in the previous suit. In that case they held 
thbt the matter of the second suit was matter which ought to have been made 
ground of defence in the foriher suit between the same parties, and that the 
appellants before them, who were defendants in the former suit, were barred from 
in’fiioting on it “ exceptione rei judicata." In Kameswar Parshad v. Baj Kumari 
Buttan Kuar, I.L.B.. 20 Cal.„ 79, their Lordships took the same view of section 12 
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■and of the effect of Explanation II to thg,t section. In referring to the matter 
4io which it was sought to apply the doctrine of re$ judicata, their Lordsfaijfls say 
(at page 85):—"That it might have bean made a ground of attack is oletrt'. 
That it ought to have been, appears to their Lordships to depend upon the 
particular facts of each case. Where matters are so dissimilar that their union 
might lead to confusion, the construction of the word ‘ opght ’ would- become 
important; in this case the matters w^re the same. It wps only an alter¬ 
native way of seeking to impose a liability upon Bun Bahadur, and it appears 
to their Lordships that the matter ought to have been made a ground of attack 
in the former suit, and therefore that it should be deemed to be a matter directly 
■and substantially in issue in the former suit and is res judicata.” 

That decision also shows that it is not necessary for the application of 
section 13, when Explanation II applies, that the matter in question should 
have been heard and*finally decided in the previous suit. The decisions to 
which we have referred appear to us to be inconsistent with the decision in 
Kailash Mondul v. Barcda Sundari*Dasi, I. L. B., 24 Cal., 711. We do not 
£114] consider that their Lords'hips intendled to depart in ShA)sagar Singh v. 
Sitaram Singh, I. L. B., 24 Cal., 616, fr )m the interpretation of section 13 of the 
'Code of Civil Procedure which they had adopted in the two cases before their 
Lordships to which we have referred. In the last mentioned'case in I. L. B., 
24 Cal., 616, their Lordships had not to consider the effect of Explanation II. 

As we have said, Sri Bam on the 18th of August brought a-suit fqr sale on 
Bhagwan Das’ mortgage of*the 18th of August 1876. That mortgage w^as the 
last mortgage of the series. Ail the other mortgages had priority : consequently 
the holders of the prior mortgages were entitled to plead their mortgages as a 
<bar to a decree for sale without prior redemption of their mortgages. Now the 
representatives of Ishur Das pleaded one only of their mortgages, t iz., that of 
the 21st of July 1871. They might have pleaded the mortgage now in suiA> 
viz , that of the 7th of February 1874. If they had pleaded that mortgage, Sri 
Bam could only have obtained a decree for sale subject, before the decree became 
operative to effects sale, to his redeeming not only the mortgage of the^lst of 
July 1871, but that of the 7th of February 1874. It was held by this Courfr 
in Full Bench in Mata Din Kasodhan v. Kazim Husain, I. L. B., 13 All., 432, 
that a decree for sale under the Transfer of Property Act is a decree for sale of 
the mortgaged property, and that a decree for sale under that Act cannot be 
made for sale of property " subject to a mortgage.” Before the passing of the 
Transfer of Property Act decrees for sale were made of all sorts of interests 
in properties mortgaged. Properties were sold subject to one, two, three,^ 
four and six mortgages. Persons interested were not made parties to the 
suits, and endless litigation was the result. One reason for the passing of 
the Transfer of Property Act was to strike at the shameful abuses which had 
arisen by reason of the procedure allowed by some of the Courts in the^nfoVce- 
ment of mortgages, procedure which often only benefited the legal profession— 
no doubt a very deserving body of men—and ended in the ruin 
Ciiaj of the unfortunate mortgagor, if not of one or more of the mortgageedt 
In order to strike at that system section 85 of the Transfer of Property Act 
was introduced to bring all persons interested befoi% the Courjt in one suit, so 
that their rights might be dealt with and disposed of. The causel which led 
to the passing of that section and of other sections of the Transfer of Property 
Act are fully explained in Mata Din Kasodhan v. Kazim Husain, I. L. B., 13 
All., 432, Janki Prasad y. Kishen Dat,l. L. B., 16 All., 478, and Bhawani 
Prasad v. Kallu, I. L B., 17 All., 537, at p. 559. In our opinion not poly 
•might the representatives of Ishur Das have pleadfd their mortgage of the 7th 
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of February 18,74, but they ought to hjve done so, and if they bad done So, 
deoreS for, sale oOuld have been made 'without these rights being proteoted by* 
thte decree. They not having done what they might and ought to have done 
’as an answer pro tanto to the suit of Sri Bam, we are of Qpinipn that 
section 13 of the Code of Civil Procedure applies and that the present suit 
for sale is barred. A decree for sale as against Murli and Sarnam would be 
useless, for the pr 9 perty could not legally be sold so long as there was no 
right to^sell as against Musammat'^Janki, the representative of Bhagwan Das,. 

For the above reasons we dismiss this appeal with costs. 

- Appeal dismissed. 

NOTES. 

t The Privy Council affirmed this decision in (1002) 20 All., 029. 8ee also 85 Gal., 979 
28 M. L. J., 543.] 


{ 20 All. 110 ] 

APPELLATE CIVIL. 

The 11th 'November, 1897. 
Present: 

Mb. Justice Aikman. , 

Pokhpal Singh.Defendant 

versus 

Bishan Singh.Plaintiff.* 


'Act No. XV of 1877 (Indian Limitation Act), Sch. it, Arts. 144, 148 — 
Limitation — Mortgage—Suit by a mortgagor for recovery of posses- 
, • sion.from a mortgagee holding over after expiry of the term 

of a usufructuat y mortgage. 

When a mortgagee in possession under a usufructuary mortgage, holds over after the 
time limited in the mortgage deed for surrender of the property, his [116] possession does not, 
by that fact alone, become adverse to the mortgagor, who still has a period of sixty years 
Within which to sue for recovery of possession. Juggurnnth Sahoo v. Syud Shah MahonteA 
Hflsstin, 14 B. L. B., 389, referred to. 

In this case the plaintiff mortgaged to the defendant by a usufructuary mort*- 
gage certain zamindari property on the 4th of July 1873. The conditions of 
the mortage were that the defendant should return the mortgaged property 
to the plaintiff on the expiration of four and a half years, the profits during 
that period being taken to discharge the mortgage debt and interest. The 
d^endant, instead of returning the property, remained in possession. On the- 
27th of February 1895 the plaintiff brought his suit for possession and for 
mesne profits. • 

The Court of First Instance (Subordinate Judge of Mainpuri) decreed th» 
claim. On appeal by the defendant the Lower Appellate Court (Officiating 
District Judge of Mainpuri) dismissed the appeal, holding that the possession 

* Second Appeal No. 892 of 1896, from a decree of Lala Piari Lai, Officiating District. 
Judge ef Mainpuri, dated the 28rd July 1896, condrming a decree of Maulvi Muhammad. 
Maabar Husain Khan, Subordinate Judge of Mainpuri, dated the 13th June 1895. 
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of the defeodaoii was not adrorse and that the suit was governed by the limita* 
tion prescribed by Article 148 of the sebond sobedule to Act No. XV of .4877. 

The defendant appealed to the High Coart. • 

Mr. B. Malcomson (for whom Baba Satya Chandra Mukerji), tor ,tbe 
Appellant. 

Pandit Sundar Lai, for the Bespondent. 

Aikman, J.— Bishan Singh, the plaintiff in the suit out of which this 
appeal arises, executed, in favour of fbe defendant Pokhpal Singb, a deed of 
usufructuary mortgage on the 4tb of July 1873. The terms of the ihortgage 
were that the mortgagee was to remain in possession of the property for four 
and a half years and surrender it at the expiry of that term, the usufruct for 
that period being held to discharge both the principal and the interest of the 
loan which was given. The period expired in 1878, but the mortgagee con¬ 
tinued in possession of the property. On the 27th of February 1895, the mort¬ 
gagor brought the present suit to recover possession of the mortgaged property. 
Be got a decree from the Subordins^te Judge, which was confirmed on appeal 
[117] by the District Judge. ^ The defendant comes herein second appeal 
contending that plaintiff’s suit is barred by limitation. It'is argued that as 
soon as the term of four and a half years expired the possession of the defend¬ 
ant became adverse, and that the suit is barred by the limitation provided in 
Article 144 of the second schedule of the Limitation Act, 18'77. That article 
can only apply if a suit like the present is nowhere specially provided for in 
the schedule. Beliance is placed on the decision of this Court in Oobardhan 
V. Sujan, Weekly Notes, 1894, p. 72. 

In my opinion the appeal must fail. The lower Courts were, I bold, 
right in thinking that this suit is one under Article 148 of the schedule, namely, 
a suit against a mortgagee to recover possession of immovable property mort¬ 
gaged, a suit for which a period of sixty years is allowed, reckoning from the 
time when the right to recover possession accrued. The circumstances of J^he 
case cited differ from those in the present case, inasmuch as there the suit 
was one between co-mortgagors and could not therefore fall under Article 148. 
In the case of Jugurnath Sahoo v. Syud Shah Mahomed Hossein, 14 B. L. B., 
386, their Lordships of the Privy Council observe, at page 391 of the report:— 
*' The law, wisely or unwisely, has given to mortgagors the long period of sixty 
years within which to bring their suit, and no Court of Justice would be 
justified in diminishing that period on the ground of the laches of a party in 
the prosecution of bis rights.” The mere fact that the mortgagee held on in 
possession of the mortgaged property after he ought to have given it up, would 
not alter the character of the suit, which is clearly one between mortgagor and 
mortgagee and falling within the terms of Article 148. For the above reasona 
I am of opinion that this appeal must fail, and I dismiss it with costs. 

Appeal dismissed^ • 


ROTES. 

[The decision hs (1912) 84 All., 261 is similar.) 
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urn Iht 13th ^ovember, 1897. 

Present: 

Mb. Justice Knox and Mr. Justice Banebji. 

Shuja Ali Khan.Jadgment-debtor 

versus 

Bam Knar......Decree>holder. 

Civil Procedme Code, section 596—Appeal to Her Majesty in Council — 
Substantial question of law—Sticcession certificate not 
produced at the proper time—Act No. VII of 1889 
(Succession Certificate Act), section 4. “ 

The representative of a decree-holder applied for.execution of the decree without produc¬ 
ing before tbd Court a certificate of succession as required by Act No. VII of 1889, section 
4. The Court to whfch the application was made granted execution. The judgment-debtor 
appealed to the High Court, hy which the order of the lower Court was sustained upon 
production before it (the High Court) of the necessary certificate of succession. Held that an 
objection that the said application for execution was improperly granted by reason of the 
non-production of the succession certificate before the lower Court did not raise a “ substan- 
tiakquestion of law ” within the meaning of section 696 of the Code of Civil Procedure, so 
as to warrant the High Court in granting leave to appeal to I^r Majesty in Council. 

This was an application for leave to appeal to Her Majesty in Council from a 
decree of the High Court passed in an appeal under section 10 of the Letters 
Patent from the judgment of a single Judge of the Court. The opposite party 
obtained a decree against the applicant on the 28th of June 1878 for Bs. 16,477. 
Application was made to the Subordinate Judge of Moradabad for execution 
of that decree on the 4th of August 1890, which application was allowed. 
Against the order allowing that application an appeal was presented to the High 
Court. The appeal was dismissed by a single Judge op the 6th of January 
1896, an^ a further appeal under section 10 of the Letters Patent was dismiss¬ 
ed by a Division Bench of the Court on the 21st of January 1897. 

^he grounds of appeal as set forth in the application under section 598 
of the'Code of Civil Procedure were as follows :— 

(1) Because the respondent’s application for execution of decree was 
not entertainable, inasmuch as it was not accompanied by a 
succession certificate as required by section 4 of Act No. VII of 
1887 (Succession Certificate Act). 

Cll9] (2) Because all the proceedings relating to the execution of decree 
are manifestly opposed to the express provisions of section 4, 
• clause 6 of Act No.* VII of 1889. They are null and void. 

(8) Because such an application as filed by the respondent is of no effect 
and cannot be considered by the Court. 

(4) Because the decree sought to be executed is therefore barred by 
limitation. , 

Babu Jogindfo Nath Chaudhri, tor the Applicant. 

Knox and Baber jl, JJ.— This is an application for leave to appeal to Her 
Majesty in Council. ^Tbe subjept-oqatter of the appeal is valued above ten 
thousand rupees, but, as the decree appealed from affirmed the decision of the 
^urt [pamediatMy below, we have to see before granting the certificate that the 
-appi^, if admitted, wWd involve some substantial question of law. The 
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^i'ounds set oat in the application do a'pdoubtedly involve questions of law, but- 
in our opinion the questions raised are not substantial questions of law? The 
question briefly put. is whether this Court was right in affirming a decision*of 
the Court below which granted execution without the production of a succession 
certificate, upon its being shown to this Court that such succession certificate 
had been obtained by the decree-holder before the order appealed from had 
been passed, and upon the certificata being produced in tbis Court before the 
appeal was determined. The objection 'of non-production of the certificate^ 
though raised in the Court below, was not pressed before that Court, and the 
reason to our mind is obvious : the judgment-debtor knew ol the existence of 
the certificate and saw no advantage in sustaining an objection which would at 
once be removed and would only lead to unnecessary delay. In his appeal to- 
this Court again the judgment-debtor, the present applicant, did not raise the 
objection, and no doubt for the same reason. Whatever irregularity there waa 
in the Court below was not an irregularity affecting the merits or jurisdiction 
of the Court to entertain the application tl^O] for execution. It was cured by 
the production in the Court of the certificate which bad already been obtained. 
No objection could have been taken if this Court in dealing with the appeal had 
set aside the order appealed from and directed the Court below to cause the 
production of the succession certificate and proceed to execution after the said 
production. Such a course would have been harassing, and needlessly harass¬ 
ing, both to the judgment-debtor and the judgment-creditor, and would have 
been a pure sacrifice to tbe observance of technicalities in proceedings. We hold 
that no substantial question of law is involved. We dismiss the application 
with costs. 

- Application dismissed. 

MOTES. 

c See also (1902) 24 All., 236. ) 
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The 16th November, 1897. 

Present: 

Mr. Justice Banerji and Mr. Justice Aikman. 

Goswami Banchor Lalji.Plaintiff 

versus- 

Sri Girdhariji.Defendant.* 

Act No. XV of 1877 {Indian Limitation Act), Sch, II, Art. 47—^Limitation 

—Criminal Procedure Code, section 146—Suit for possession of property 
attached by a Magistrate under section 146. 

Article 47 of the second schedule to Act No. XV of 1877 dues not apply to a salt brought 
by one of the two claimants against the other to recover possession of property which has 
been attached by a Magistrate under tbe provisions of sedtion 146 of ^ha Code of Criminal 
Procedure. Chuj Mull v. Khyratee, N.-W.P. H.O. Rep., 1868, p. 65, and UMlandainmal v. 
Petianami Pillai, I. L. R.,T Mad., 809, referred to. 

To such a suit as above Government ia not a necetsary party. 

* Second Appeal No. 828 of 1895, from a decree of H. G. Pearse, Esq., District Jodft 
of Agra, dated the 22nd June 1896, reversing a decree of Babu Dni^n Lai, Mpneil of 
Muttra, dated the 95th February'1896. . - 
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The facts' of this case sufficiently appeajr from judgment of the Court. 

. Mr. D. N. Banerji, Babu Jogindro Nath Chaadri, Pandit Sundar Lai and 
Babu Satya Chandra Mukerji, for the Appellant. 

Messrs. T. Conlan and B. E. O’Oondr, for the Bespondent. 

Banerji and Aikman, JJ. —The suit out of which this appeal has arisen 
was brought by the appellant' to recover [121] possession of a piece of 
land anil a house, together with the materials of the house and the trees 
standing on the land, by establishment of his right thereto. Disputes having 
arisen between the parties concerning the said property, proceedings were held 
by the Magistrate of Muttra under Chapter XII of the Code of Criminal Proce¬ 
dure, 1882. The Magistrate, being unable to satisfy himself as to which of the 
parties was in actual possession, made an order under section 146 of that Code 
for the attachment of the property. This order was passed on the 13th of 
September 1887. The present suit was instituted on the 7th of September 
1893. The*Court of First Instance decreed it, but the Lower Appellate Court 
dismissed it as barred by limitation. The only question which we have to 
determine in this appeal, therefore, is whether the suit was brought after the 
expiry of the period of limitation prescribed for it. 

The learned Judge of the Court of First Appeal was of opinion that, as the 
Government was not made a party to the suit, it could only be deemed to be 
one for a declaratory decree merely, and, applying Art. 120 of the second 
schedule of the Indian Limitation Act, 1877, held the claim to be time barred. 

It ‘is conceded by Mr. Conlan, the learned counsel tor the respondent, 
that this view of the Court below is erroneous. It has, in our opinion, been 
rightly contended that the applicability of the law of limitation depends 
upon the frame of the suit as brought, and not upon the form in which it 
should have been instituted. 'We are also of opinion that the Government was 
not a necessary party. By virtue of the order passed by the Magistrate under 
section 146 of the Code of Criminal Procedure, the property was to remain 
under attachment until a competent Civil Court had determined the rights of 
the partTes thereto or the persons entitled to possession thereof. The object of 
the order is to prevent a breach of the peace, and the effect of it is to hold 
the Property for the rightful owner until he has established his title. 

E122] Mr. Conlan contends that the suit is governed by Art. 47 of 
Bch. II of Act No. X'V of 1877, and that as it was brought after the lapse of 
three years from the date of the order passed under section 146 of the Code 
o^ Criminal Procedure, it is beyond time. 

Article 47 provides a limitation of three years for a suit " by any person 
bound by an order respecting the possession of property made under the Code 
of Criminal Procedure, Chap. XL * or by any one claiming under such 
person, t8 recover the property*comprised in such order." Chapter XL of the 
Code of 1872, corresponds to Chap. XII of the present Code. An order under 
section 146 is an order made under Chap. XII. It is also an order binding on 
tlie parties to the proceeding in which it was made. Is it " an order respecting 
thp possession of property ?” For, if it is so. Art. 47 applies, and the present 
suit is barred limitatiop. We are of opinion that an order made under 
section 146 tor the attachment of the property in dispute is not an order res¬ 
pecting the possession of such property. An order for attachment may be 
passed either when the Magistrate decides that none of the parties is in posses¬ 
sion or when be is unable to decide which of them is in possession. The 
orden contemplated by Art. 47 is, in our opinion, an order whereby one of the 
parties is adjudged to be in •possession and is maintained in possession until 
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evioted in due oourse of law, that is to say, an order which is in favour of one 
of the parties and adverse to the other. It could not have been the intention 
of the legislature that where the Magistrate, by reason of his inability to satisfy 
himself as<to the possession of either of the parties, or by reason of bis deciding 
that neither of them is in actual possession, attaches the property fn dispute, in 
order to prevent a breach of the peace, neither party would be entitled to get 
back the property unless he instituted a suit within three years from the date 
of the order, and that in the event of neither of the parties bringing a suit 
within that period the property would be forfeited to Government. This 
would be the result were we to hold that an order under section 146 is 
[1283 governed by Article 47. Our view is supported by the ruling of. this Court 
in Chujmull v. Khyratee, N.-W. P., H. G. Bep., 1868, p. 65, and of the Madras 
High Court in A kilandammal v. Periasami Pillai, 1. L. B., 1 Mad., 309. In the 
former case it wa8'’held that where the Magistrate found that neither of the 
parties at issue was in possession, and for that reason directed the attachment 
of the property, the order was not V>ne respecting the possession of property to 
which the three years rule of limitation applied. In the latter case, a similar 
conclusion was arrived at in respect of an order of attachment made by reason 
of the Magistrate’s inability to satisfy himself as to which of the parties was in 
possession. Those oases were decided, respectively under Act No. XIV of 1859, 
and Act No. IX of 1871, the provisions of which in this respect were the same 
as those of Article 47 of schedule II of Act No. XV of 1877. Had the Legisla¬ 
ture intended to lay dowjn a different rule from that enunciated In the two 
rulings referred to above. Article 47 would have been worded in terms different 
from the corresponding provisions of the Acts of 1859 and 1871. 

It may be that an order under section 147 of the Code of Criminal 
Procedure is intended to be governed by Article 47 and that may be the reason 
why that article was not in express terms limited to orders under section 145. 
We, however, do not decide the point. In our opinion Article 47 does not 
apply to an order under section 146, and we hold that the claim is not barred 
by the provisions of that article. The article applicable is either 142 or 144. 

We allow the appeal with costs, and, setting aside the decree below, 
remand the case to the Lower Appellate Court, under section 562 of the Code 
of Civil Procedure for trial on the merits. 

Appeal decreed and cause remanded. 

MPTB8. 

C For similar decisions, see also (1903) 26 Mad., 410 ; (1901) 38 Cal,, 86; (1913) 16 O.W. 
N,. 1073.3 


83 



OAUBI 8HANKAB V. MATA FRASAD [1^7] I.L.R. 20 AH. 121 
[124] BBVISIONAL CBIMINAL. 

The 16th November, 1897. 

Present; 

Sir John Edge, Kt., Chief Justice and Mr. Justice Bubkitt. 

Qauri Shankar 
versus 

Mata Prasad’*' 

Act No. XIII of 1859 {Fraudulent Breaches of Contract by Workmen) 
Section 9—Criminal Procedure Code Section 83 — Warrant. 

a 

He/d that section 83of the Code of Criminal Procedure is applicable to warrants issued 
under Act No. Xlll of 1869. Queen-Emprssa v. Ka^tapan, I. L. B., 20 Mad., 235, followed. 

This was a reference made under section 438 of the Code of Criminal 
Procedure by the District Magistrate of Mirzapur. The complainant applied for 
warrants under section 1 of Act No. XII of 1859, for the arrest of men to 
whom he bad advanced money for shellac operations, and who were at the 
time of his so applying resident in Banchi in the Bengal Presidency. The 
Magistrate, being in doubt as to whether such warrants could be sent under 
section 83jof the Code of Criminal Procedure for execution to a Magistrate 
outside his jurisdiction, made this reference. l%e following order was 
passed 

Edge, C. J. and Burkitt, J. —We hold the same opinion as that expressed 
by the High Court at Madras on a similar reference in Queen-Empress v. 
Kaitayan, I. L. B., 20 Mad., 235. Section 83 of the Code of Criminal Proce¬ 
dure is in our opinion applicable to warrants issued under the provisions of 
Aci No. XIII of 1859. 

MOTES. 

I See .also (1898) P. R., 11; 20 Mad., 235 ; ill. } 
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APPELLATE CIVIL. 

The 17th November, 1897. 

Present; 

Mr. Justice Blair and Mr. Justice Airman. 

Fazal Hu^en.Decree-holder 

versus 

Baj Bahadur.Objector. 

Act No. XV of 1877 {Indian Limitation Act), Sch. II, Art. 179—Execution 
of decree—Limitation —Starting point of limitation where appeal has abated. 

Meld that the order of an appellate Court abating an appeah because no representative of 
the appellant was on the teootd, was jaot the ** final order or decree of the appellate 

* Criminal Revision No. 597 of 1897. 

* Second Appeal No. 804 of 1895, from a decree of Babu Jai Lai, officiating Subordinate 
Judge At Farrukhabad, dated the 5tb April 1895, modifying a decree of Khan.Zada Muham¬ 
mad ICoaharraf Ali Khan, Munsifssf Kayamganj, dated the 2nd June 1894. 
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Coart ” within the meaning of clause S, arj^iole 179 of the Seoond Sohedole ,to the Indian 
Limitation Act, 1877, but that limitation would run from the date of the original deeree,^ 

The facts of this case are as follows :— 

Niaz Begam and Gul Begam brought a suit for redemption ,of mortgage 
and for mesne profits against Hazar Mir Khan, Bahadur Ali Khan and Har 
Dyal in the Court of the Munsif of Farrukhabad. On the 24th of December 
1889, the Munsif gave a decree for redemption of a certain area of muafi land 
as against liazar Mir Khan and Bahadur Ali Khan and for redempKon of a 
certain area of resumed land as against all three defendants. From this decree 
the plaintiffs appealed, and each of the defendants also appealed separately. 
The plaintiffs’ appeal as against Har Dyal and Har Dyal’s appeal abated, Har 
Dyal having died, and no representative having been brought on to the record 
in bis place. On the 16th of February lb94, that is more than three years 
from the date of the original decree, though less than that period from the date 
of the order abating the appeals by. and against Har Dyal, Fazal Husen, the 
representative of the decree-bolder, applied for execution of the decree as 
against one Baj Bahadur the representative of Har Dyal. Baj Bahadur 
objected to the execution of the decree on the ground that it was barred by 
limitation, the period of limitation running in this case from the date of the 
original decree of the Munsif. 

The Munsif and the Subordinate Judge in appeal both dealt with the 
objection on grounds relating to the decrees in the appeals of the two other 
defendants whose appeal^* were decided on the 13th of April 1891.' The Sub¬ 
ordinate Judge allowed the objection of Har Dyal’s representative so iar as it 
related to possession of the resumed land. The decree-holder appealed to the 
High Court. 

Babu Batan Chatid, tor the Appellant. 

Pandit Madan Mohan Malaviya, for the Bespondent. 

Blair and Aikman, JJ :—The appellant is a decree-holder seeking to^x- 
ecute his decree against the interest of one Har Dyal. fl263 Har Dyal was one 
of three persons against whom a Munsif’s judgment and decree wer^ passed. 
Appeals by him and against him were instituted, and by reason of bis d^ath 
and the failure to put upon the record bis representatives the appeals al^ated. 
The claim of the decree-holder is that he is in time in taking proceedings. The 
decree-holder claims to execute within three years from the date of that order 
of abatement. The decree of the Munsif is of a date beyond the three years’ 
period. It appears to us that the appellant has no ground for that contention. 
According to Art. 179, the starting point for limitation is from the date of tjio 
decree or order of the Civil Court. It is the decree of the Munsif which he 
now seeAs to execute : he contends, however, that clause 2 of column 3 of 
Art. 179. applies : the words are “ where there has been an appeal, the date of 
the final order or decree of the Appellate Courk” It is manifest to tfs that an 
order by which an appeal abates is not the final decree or order contemplated 
by that clause; it cannot be executed, and the only extant decree after the 
making of such an order is the original decree of the Munsif. The application 
is admittedly presented more than three years after the date of the Munsif’s 
decree. This appeal is dismissed with costs. * . 

Appeal dismissed. 


MOTES. 

[A difierent ruling was given in (1909) 83 All., 136, following 34 Cal., 874. See also (1908) 
30 All., 386 ; (1906) 8 A. L. J., 8. J 
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QOaSH'BM^QBSS V. ftSBB tlSfTl 30 All. i3t 

t 20 JUL lit ) 

APPELLATE OEIMINAL. 

The 17th November, 1897. 

Pebsent: 

Sir John Edge, Kt., Chief Justice, and Mr. Justice Burkitt. 

Queen-Empress 

x^ersus 

Beer.* 


Act No. VI of 1882 {Indian Companies Act) sections 55, 56 — Company — 
Register of shareholders — Inspection—Refusal to alloip inspection of 

register of shareholders. 

Where a person who is entitled under the prSvisions of section 55 of the Indian Com¬ 
panies Act, 1882, toebtain inspection of the rei^istcr of Share-holders of a Company, applies 
for inspection during business hours and not at a time when inspection is prohibited, either 
under section 56 or by reason of any rules framed by the Company under section 55, such 
inspection must be granted, and even a temporary refusal, based upon grounds of con¬ 
venience to the Company’s business, will render a director responsible forsuch refusal liable 
to ^he penalty provided for by section 55. 

tl27] The facts of this case are fully stated in the judgment of the Court. 

The Government Advocate (Mr. E. Chamier), for the Crown. 

Messrs. D. N. Banerji and C, R. Alston, for the Bespondent. 

Edge, C.J., and Bupkitt, J.— This is an appeal by the Local Government 
against an order of acquittal passed by the Joint Magistrate of Cawnpore. The 
respondent A. Beer was a director of the Muir Mills Company, Limited, 
Cawnpore. Mr. Beer was present at the registered office of the Company on 
the 18th of March last. He was presiding as chairman at a meeting of share- 
spiders Vhich was held that day. At the termination of the meeting of the 
share-holders, Mr. McRobert, who was a share-holder of the Muir Mills 
ConSpany, Limited, asked Mr. Beer if he (Mr. McBobert) could see the register 
of share-holders. Mr. Beer replied that it was not convenient that he should 
see the register. After a little Mr. Beer told Mr. McBobert that he could 
see the register next day. The ground given by Mr. Beer for not allowing 
Mr. McBobert to see the register when he applied was that they were about 
tb hold a directors’ meeting. As Mr. McBobert was leaving the room he said :— 
“ Then you refuse to let me see the register ?.” Mr. Beer replied ;— “ I do not 
refuse you ; you can see the books to-morrow morning.” Mr. McBobert went 
away. Later on in the afteriyson Mr. McBobert received a letter from the 
Company informing him that the books would be open to his inspection at any 
hour up to 5. P. M. that day, or upon any day between the hours of 9 A. M. 
aad 12 noon and 2 and 5 P. M. Mr. McBobert in his evidence said that Mr. 
Beer knew that he (McBobert) was leaving Cawnpore. We do not think that 
that affects the question in* the slightest degree, for we do not think that Mr. 
Beer intended absolutely to exclude Mr. McBobert from a reasonable inspection 
of the books. The question is whether Mr. Beer has brought himself within 
section 55 of the Indian Companies Act. Under section 55 every shareholder, 
without payment, and every member of the public, on payment, is entitled to 
inspect the register of Members of the [,128] Company d uri ng business honrs, 

* Qri^iiaal Appeal No. 1117 of 1897. 
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eioept when the register is closed uvder section 56, and " sabjaot ^o suoh 
reasonable restrictions as the Company in general meeting may impose.*^’ The 
law wisely provides, however, that, where the Company does impose restrictions, 
the books shall be open to inspection for at least two hours during the business 
hours of each business day. The section was introduced into the Act not only for 
the protection of the share-holders, but for the protection of the public. Subject 
to the restrictions mentioned, it gives every„share-holder an^absoluterighttoin- 
. speot the register during business hours. If it be inconvenient for the oasrying on 
the Company's business that the register should be kept open for inspection 
for the whole day during business hours, it is very easy for the share-holders in 
general meeting to put reasonable restrictions on the right of inspection, and 
it appears to us that one suoh reasonable restriction would be that the register 
should not be open to inspection at any time when the directors of the Com¬ 
pany should be in meeting assembled, always provided that on suoh days two 
hours within business hours should be appointed for inspection of the register. 
We can well understand that it mi^t have been exceedingly inconvenient for 
the directors, whilst their mdetiug was going on, to have •inspection of the 
registers going on in another room. However, the shareholders in general 
meeting have noc placed any restriction on the right of inspection. If this was 
a matter of reasonableness or of convenience, we should have come to the conclu¬ 
sion that Mr. McBobert was unreasonable, and that it was not convenient at 
the moment to grant inspection. However, he was strictly within his rights i^d 
he was entitled to inspectipn there and then, and Mr. Beer as a director made 
himself liable to a penalty under section 55 by reason of his authorising or 
permitting a refusal to Mr. McBobert to inspect the registers when he applied 
for inspection. Companies and directors must comply with the law. This 
seems to be the first case which has arisen in India on this point, and, although 
Mr. Beer acted illegally in refusing to give inspection to Mr. McBobert when 
[129] he asked for it, we do not think it is a case for imposing the full 
penalty. We find that Mr. Beer did authorize and permit a refusal of inspdo- 
tion of the register of members to Mr. McBobert during business hours on 18th 
March 1897, and that he was not justified in so doing, and we convict iiim and 
fine him the sum of eight annas. It must ba remembered that if any casecomds 
before us of a wilful and obstructive refusal when the demand was a reasonable 
one, we shall impose the full penalty. 


HOTBS. 

t See the Privy Ctovmcil decieion in (1908) 32 Bom., 466, where they considered the right 
of inspection of documents of the corporation both under the Common Law and under t^e 
Statute in question there (the Presidency Banks Act, 1876). ] 
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APPELLATE CIVIL. 

The 18th November, 1897. 

Present: 

Sir John Edge, Kt., Chief Justice, and Mr. Justice Burkitt. 

Abda Begam.Deoree-holder 

versus 

Muzaffar Husen Khao.Judgment-debtor.* 

Civil Procedure Code, section 223 — Execution of decree—Certificate of 
execution—Jurisdiction of Court to which a decree it transferred 

for execution. 

« • 

The Couix to which a decree is sent for execution regains its jurisdiction to execute the 
decree until the execution has been withdrawn from it, or until it has fully executed the 
decree and has certified that fact to the Court which sent the decree, or has executed it so 
far as that Court has been able te execute it within its jurisdiction and has certified that 
fact to the Court which sent the decree, or until it has failed to execute the decree and has 
certified that fact to the Court which forwarded the decree. The mere striking ofi of an 
ap^ioation for execution on the ground of informality in the application does not terminate 
the jurisdietton of the Court to execute the decree, nor rendevit necessary for the Court to 
send any'bertificate to the Court which forwarded the decree for execution, J. O. Bagratn v. 
J, P. Wise, 1 B. L. R. P, B., 91, followed. 

The facts of this case sufiSoiently appear from the judgment of the Court. 

Pandit Baldeo Bam Dave, for the Appellant. 

Pandit Moti Lai, for the Respondent. 

Ed^e, G. J., and Burkitt, J.:—The appellant before us obtained a decree 
for money in the Court of the Judicial Commissioner of Oudh. On the applica¬ 
tion of Mie decree-holder the decree was [ISOj sent to the District Judge of 
Cawnpore for execution under section 223 of the Code of Civil Procedure. The 
Distsiot Judge transferred the case to the file of the Subordinate Judge of 
Cawnpore. The decree-holder applied to the Subordinate Judge for execution 
of the decree. The application was admitted and property was attached. 
Thereupon the judgment-debtor, who is respondent here, filed an objection to 
the execution of the decree on the ground that the application did not comply 
With sections 236 and 237 of the Code of Civil Procedure. The application with 
the objection came on for hearing, and the Subordinate Judge on the 11th of 
April 1896, struck off the application on the ground that it did not comply with 
sections 235 and 237. Subsequently the Subordinate Judge certified to the 
Court at Lucknow that " on tlie objection of the judgment-debtor the applica¬ 
tion for execution was struck off.” Apparently on the very day when that 
oestifioate was sent the decree-holder applied again to the Subordinate Judge 
of Cawnpore to have the decree executed. Her application was dismissed on 
th» ground that the Subordinate Judge of Cawnpore was no longer seised of the 
case and vta^funetus officio. From that order of dismissal this appeal has 
been brought. 

The dismissal of the first application on the 11th of April 1896, was not a 
dismissal on the merits and was not a dismissal which precluded the deoree- 

* First Apmal No. Ifi of 1897 from an ordor of Rai Kishan Lai, Subordinate Judge of 
Cawnpore, datM the Cth December 1896. 
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hblder from applying again to the same,,Gourt for execution of her decree. The 
‘ application was dismissed merely upon the ground of informalities in the 
application itself. It has been contended before us on behalf of the judgment* 
debtor that the Subordinate Judge of Cawnpore ceased to have jurisdiction 
when he forwarded the certificate that the first application had been struck off. 
The grounds of that contention are that section 243 of the Code provides, 
amongst other things, that the Court to^ which a decree is sent under this 
.section for execution shall certify to the Court which passed it, thtfact of 
such execution, or, where the former Court fails to execute the same, the 
circumstances attending such failure,*’ and it is contended that the 
certificate that the case had been struck otT was a C181] certifying 
by the Subordinate Judge of Cawnpore, that bis Court bad failed to execute 
the decree within the meaning of section 223. Reference was made to 
clause (6) of section* 224 for the purpose of showing that it was intended 
by the Legislature that the Court in which a decree was made should give 
information to the Court to which the decree was sent for execution as 
to the extent to which the declee had been executed, and as to the part of the 
decree which still remained unexecuted, and it is argued that similar informa¬ 
tion, when the decree had been sent to another Court, would be necessary for 
the Court which had sent the decree for its own guidance in case of further 
applications for execution of the decree. It has been now decided by their Lord- 
ships of the Privy Council that two or more contemporaneous executions of {|he 
same decree may be validly held. What might be the result if there were 
two or more contemporaneous sales of the judgment-debtor’s property, ,say, one 
in Gorakhpur, another in Allahabad, and another in Meerut, each realizing the 
full amount due under the decree, is a matter with which we need not 
concern ourselves. What would become of the purchasers at these sales and 
what interest they would take, or how it could be arranged between the 
various Courts that the sales should not be held contemporaneously are 
further matters with which we need not concern ourselves. 

For the appellant it is contended that the Subordinate Judge of Cawnpore 
must have jurisdiction to execute the decree until the decree had in ffitct been 
executed or until there had been an absolute failure to enforce execution of 
it. The following cases were cited in the argument; Bangili v. Riayat Hutain, 
Weekly Notes, 1883, p.247. Gajadhar v. Hanuman, Weekly Notes, 1886,j). 81, 
Buboria Ahun Basee Kooer v. Joob Baj Singh, 23 W. R., C. R., 225, and/. G. 
Bagram v. J. P. Wise, 1 B. L. R., F. B., 91. 

In our opinion the Court to which a decree is sent for execution retains its 
jurisdiction to execute the decree until the execution has been withdrawn from 
it, or until it has fully executed the decree and has certified that fact to the 
Court which sent the decree, or [182] has executed it so far as that Court has 
been able to execute it within its jurisdiction dnd has certified theft; fact to 
the Court which sent the decree, or until it has failed to execute the decree 
and has certified that fact to the Court which sent the decree. Now the Legis¬ 
lature, when it used the words “ fails to execute ” in section 228 of the C<Me, 
could not have meant that a Court which merely strikes oil an application,on 
the ground of informality thereby fails to execute the decree. Fails ” must 
signify a failure after a serious and bond fide attempt by the Court to execute 
the decree. That paragraph in section 223 suggests to our minds that it may 
have originated in an attempt to assimilate as far as possible the practice in 
such cases in England where a decree-holder who has obtained his decree for 
money sues out a writ of fieri facias directed to the sheriff to levy on the 

goods of the judgment-debtor within his bailiwick, and the sheriff’s return 

• 

88 



QURBN-BMPBESS V. MAIKU LAL Ao. [1897? l.L.R. 20 All. 188 

( 

(to be a good oae) must be, either that has levied to the extent of the good* 
of the itidgment-debtor within hia bailiwick, or that there are no goods of the 
iudgment'debtor within his bailiwick. In our opinion the Court of the Sub¬ 
ordinate Judge of Cawnpore did not fail to execute the decree within the 
meaning of section 223 ; it merely struck off an application on the ground of 
informant)'. We further consider that the case was not a case in which the 
Subordinate Judge pf Cawnpore was jus^hed in sending any certificate to the 
Court at pucknow. Neither of the events had arisen which would have justified 
the Subordinate Judge in sending any certificate under section 223, for there 
was neither execution nor failure. The case of J. O. Bagram v. J. P, Wise, 
which was a Full Bench ruling of the Calcutta Court, is an authority 
to show that the Court to which a decree is sent has, even after striking off 
an application for execution, as here, still jurisdiction in the matter of the 
execution. It is true that the Full Bench case was decided on section 284 of Act 
VIII of 1859, but in our opinion it is squally applicable to cases arising under 
the present .Code of Civil Procedure. We have come to the conclusion that the 
Subordinate Judgp wrongly declined jurisdiction when he had it. We set 
[188] aside the order dismissing the application out of which this appeal has 
arisen, and we remand the case under section 562 of the Code of Civil 
Procedure to the Court of the Subordinate Judge for the application to be 
restored to the file and to be disposed of according to law. The appellant 
will have her coats of this appeal. 

Appeal decreed and cause remanded. 


MOTES. 

( This was applied in (1901) 4 O. C., S33 ; (1909) IS C.W.N., 533. As regards the Court 
which passed the decree, it was held in (1913) 15 I. C., 738 : 33 M. L. J., 336, that it should 
not order execution itself without the certificate of the executing Court, so long as there was 
no order for simultaneous execution. ] 
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APPELLATE CRIMINAL. 

The 19th November, 1897. 

Present: 

Sir John Edge, Kt., Chief Justice, and Mr. Justice Burkitt. 

Queen-Empress 

versus 

Maiku Lai and another.*' 

Eviddhoe — Confession—Valhe to he attached to confession subsequently 

withdrawn. 

• It does not necessarily follow, because a confession made by an accused person is 
subsequently retracted and there is little or no evidence on the record to support the 
oonfession, that therefore the eonfession is to be rejected. The credibility of such a 
oonfession is inseaoh ^ase a matter to be decided by the Court according to the circumstances 
of each particular case, and if the Court is of opinion that such a oonfession is true, the 
Court is bound to act, so far as tl\e person making it is concerned, upon such belief. 
Queen-Smpreu v, ISahabir, 1. L. B., 18 All., 76, and Queen-Empress v. Bangs, 
I. L. B., 10 Mad., 395, referred to. 


9 Ai.i:.,--is 


* Cringinal Appeal No. 1078 of 1897. 

*S8 
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In this case two men, Maiku Lai and Nathu, were tried for and 
convicted of the offence of dacoity under section S95 of the Indian- Penal 
Code. Maiku Lai made a long and detailed confession before the committing 
Magistrate and there was also other evidence connecting him with the 
dacoity. Nathu made a similar confession before the District Magistrate. 
In those confessions both men denied that any undue influence had been 
used to make them confess, and afterwards they admitted that none of the 
Police were in the room at the time when the confessions were recorded. 
Before the Sessions Judge both confessions were retracted, but both the 
Judge and the assessors believed the confessions to have been voluntarily 
made and to be substantially accurate. Each accused in his confession 
implicated the other accused, and, as has Cl343 been said, in the case of 
Maiku Lai there was other evidence against him. As against Nathu the only 
evidence was his own confession subsequently retracted, and the similarly 
retracted confession of Maiku Lai. 

Kunwar Parmanand, for the Appellants. 

The Government Advocate (Mr. E. Chamier), for the Gfown. 

Edge, C. J., and Burkitt, JJ. —Maiku Lai and Nathu Lai have been 
sentenced to transportation for life under section 395 of jihe Indian Penal 
Code. As against Maiku there was his own circumstantial confession and 
proof that some of the articles stolen in the dacoity were found in his house. 
He is also implicated by the confession made by Nathu. As to Nathu Lai 
the case against him depends upon a statement made by him 'before the 
District Magistrate, which was subsequently withdrawn, and further upon 
the fact that be is named as one of the dacoits in the confession made by 
Maiku. Kunwar Parmanand, for Nathu, has argued that inasmuch as Natbu’s 
confession was subsequently withdrawn, and as there is no evidence in the 
case against him, we should not accept the confession as sufficient ground 
for his conviction. Kunwar Parmanand has relied upon Queen-Empre$H v. 
Mahabir, I. L. R., 18 All., 76, and Queen-Empress v. Rangi, I. L. R., 10 
Mad., 295. It appears to us that every case of this kind must be decided 
upon its own circumstances, and not upon the amount of credibility which 
was attached in other oases to confessions made. If a Judge believes that a 
confession made by a prisoner, although subsequently withdrawn, contains a 
true account of that prisoner’s connection with the crime, the Judge in our 
opinion is bound to act, so far as that prisoner is concerned, on that confes¬ 
sion, which he believes to bo true. Courts frequently act, even in the most 
serious cases, on a simple plea of guilty, although in some oases it is possible 
that the person pleading guilty was not in fact connected with the crime. 
Where a confession is not supported by' the evidence of witnesses, a Judge must 
examine very carefully to see whether it gives those details which indicate that 
it is a natural [1883 narrative of what took place in the presence the man 
making it and is not at variance with any evidence in the case which is believed, 
and is not merely a parrot-like repetition of a story put into the man’s mouth. 
In the present case the confession is full of detail. It is very circumstantial, 
and bears on it, in our opinion, the impress of truth. There is nothing in the 
evidence to suggest that it was false in any particular, and it was made before 
a District Magistrate who would take care, so far as he could) thabno advantage 
was taken of the prisoner. Our belief in the truth df Nathu's confession before 
the District Magistrate is not in the slightest affected by his subsequent retrac¬ 
tion of it. In our opinion these men were guilty, and were rightly convicted. 
Although the dacoits bad fire-arms with them, no personal injury seems to 
have been done to any of the villagers or to the people of the house, and we 
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think that in this oase we may alter the sentence to one of ten years’ rigoroms 
impri86nment, and we do so accordingly. In other respects the appeals are 
dismissed. 


NOTES. 

[A rstracted confession is net of itself eithor inadmissible or unusable :—(1898) 28 Bom.. 
316; (1907) 29 All., 43,4. ] 
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APPELLATE CIVIL. 

The 20th November, 1897. 

Present: 

Mr. Justice Blair and Mr. Justice Aikman. 

Kandhia Lai.Defendant 

versus 

Muna Bibi.Plaintiff.'*' 

Gjiardian and minor—Loans to a minor—Inquiries necessary 
to be made by lender—Burden of proof. 

A plaintiff who has advanced money to relieve the necessities of a minor must make all 
reasonable inquiries as to the facts of such necessities, and having made such inquiries and 
reasonably entertaining a bond fide belief in the existence of such necessities be can advance 
his money in safety, even though the sum borrowed by the guardian upon the security of the 
mipor’s estate is not in point of fact used for his necessities or his benefit. Un the other 
hand a plaintiQ who lends money without such inquiries cannot thereafter successfully have 
recourse to the minoc’.s estate for the satisfaction of the debt, ^anuman Pershad Pandey v, 
Bfibooee Sanraj Kuntoari, G Moo. I. A., 393, referred to. 

Clay The facts of this case are fully stated in the judgment of the Court. 

Munshi Jwala Prasad (for whom Babu Durga Oharan Banerji) for the 
Appellant. 

Pandit Sundar Lai and Pandit Madan Mohan Malaviya,lot the Bespondent. 

Blair and Aikman, JJ. —The plaintiQ in this case is described by herself 
in the array of parties mentioned in the plaint as the widow of Babu Sohan, 
occupation money-lending. In this case she alleges that she from time to time 
lent money to one Lachmin Kunwar as guardian of her infant son Kandhia 
Lai, 'agawist whose estate she.is now proceeding. Various sums of money so 
advanced at last amounted to an aggregate of over Rs. 1,600, and for that sum 
upon the 5th of December 1889 the female defendant executed a bond, by 
which, in case of non-payment, the plaintiff was to be entitled to have recourse 
to the property of the defendant. From the contents of the bond it is manifest 
thAt the executing defendant represented that the advances so made had been 
required by the necessities of the estate of the minor defendant. On failure of 
payment the present suic was brought upon the bond, the mother, guardian of 
the infant defendant, being herself impleaded as a co-defendant. The allegations 

* Second Appeal No. 910 of 1895, from a decree of C. L. M. Eales, Esq., District Judge 
of Beqprea, daM the 16th April 1895, modifying a decree of Babu Nil Madnab Boy, Subor¬ 
dinate Judge of Benares, dated the l^h December 1894. 
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ia the plaint upon which the claim is founded are that money was required 
for the payment of Government revenue due from the minor’s zamind#ri pro¬ 
perty and for money necessarily expended in suits for protection of the minor’s 
estate. The defendant minor denies his liability. He denies that he received 
benefit from the loan or loans, and alleges that his property was sufiBcient to 
meet all charges upon it without borrowing. He denies that Government 
revenue was due at the time of the making of the bond, aqd alleges that none 
was paid out of the money secured by it,*nor was there at that time, need for 
money to carry on litigation. There was a further allegation, now immaterial, 
that Laobmin Eunwar had been induced by fraud to sign the instrument. The 
[137] Judge of the Court of First Instance framed certain issues, three of 
which only are now material. They are: — 

(1) Was the minor benefited by the loan V 

(2) Are the nedbssities mentioned in the bond correct ? 

(3) Is the loan binding upon the minor ? 

The Judge found all thesq issues in favour of the minor, folding that there 
were no necessities and no expenditure for the benefit of the minor and that 
the loan was therefore not binding upon him. A decree was passed against 
the female defendant, who did not file a statement of defenpe, and as against 
the minor defendant the suit was dismissed. In the Lower Appellate Court, the 
Judge rightly laid the burden of proof upon the plaintiff appellant, but differed 
from the Subordinate Judge upon his finding that the plaintiff had produced 
no evidence of legal necessity. He himself treated as evidence certain decrees 
produced to him in cases in which the minor was a litigant, and in vfhich on 
appeal in this Court he had been successful. These cases were also, he says, test 
cases upon which depended half of the minor’s zamindari estate. He also takes as 
evidence of liability to pay the Government revenue certain unsuccessful applica¬ 
tions made to the District Judge by the female defendant for leave to borrow 
money on the security of the minor’s estate. We do not acquiesce in the 
inference drawn by the Judge from these facts. But it is not upon that that 
our decision is grounded. There is manifestly no evidence before either 
Court that the plaintiff had made inquiry as to the necessities of thh minqr 
before advancing the money or moneys sought to be secured by the bond, nor 
was there really any evidence at all that such liabilities, had they existed, dbuld 
not have been met out of the accumulations or current income of the minor’s 
estate. In the judgment of the Privy Council in Hanuman Penhad Pandey v. 
BabooeeMunrajKunwari,6 Moo. I. A.,393, the law upon this subject is considered 
and laid down in much detail. It.is there ruled that a plaintiff who has ad¬ 
vanced money to relieve the necessities of a minor must make all reasonable 
[188] inquiries as to the facts of such necessities, and having made such 
inquiries and reasonably entertaining a bond fide belief in the existence of such 
necessities he can then advance his money ig safety, even though the sum 
borrowed by the guardian upon the security of the minor’s estate is not, in 
point of fact, used for his necessities or his benefit. On the other hand, a 
plaintiff who lends money without such inquiries cannot thereafter successfuHy 
have recourse to the minor’s estate for the satisfaction of the debt. 

It is perhaps unfortunate, at all events it it curious, that the plaintiff 
money-lender should neither have alleged any reasonable inquiry made by her¬ 
self before effecting the loan or loans, nor upon the hearing should have given 
any evidence of such inquiry. The Ix)wer Appellate Court, which allowed the 
appeal of the plaintiff and decreed her suit against the minor defendant, did so 
without any Ending that such iDq.uirio8 bad been made, and indee^ the 
plaintiff had neglected to supply it with materials for doing so, nor d^ it 
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appear even to have had before it, in ^xplioit evidence upon the issaes which 
it did 'try, direct proof that in fact the money borrowed was applied for 
the benefit of the minor and that there were necessities for borrowing it. 

We are asked by the plaintiff-respondent to refer to the Court below an 
issue as to whether reasonable inquiries had been made by the plaintiff. We 
do not think we ought to grant her that grace ; she certainly is not entitled to 
it as a matter of law. This is a suit substantially by a money-lender against 
a minor, «and it is not the practice of this Court, or Courts elsewhere, to step 
out of their way for the purpose of visiting upon a minor liabilities contracted 
during the period of his minority. We are therefore of opinion that the decree 
of the Lower Appellate Court is a decree based upon evidence which does not 
establish a right of suit on the part of the plaintiff as against the minor. We 
therefore, setting aside the decree of the Lower Appellate Court against the 
minor and restoring the decree of the Court of First Instance, allow the appeal 
with costs. 

Appeal decreed. 


[189] The 22nd November, 1^97. 

Present : 

Sir John Edge, Kt.. Chief Justice, and Mr. Justice Burkitt. 

Sadiq Husain. Objector 

versus 

Lalta Prasad and another.Decree-holders. 

Execution of decree—liestitutwn of benefit obtained under a decree which is 
renersed on appeal—Restitution sought by mcafis of execution of appellate 
decree against a person not a party to the appeal — 

Civil Procedure Code, section 563. 

Reid, that appellants in the Privy Council who bad, antecedently to Sling their appeal 
to Her Majesty in Council, paid to the assignee of the decree appealed against, which was for 
oosts only, the amount then payable under that decree, could not, on succeeding in their 
appeal, obtain restitution, merely by virtue of and in execution of the order of Her Majesty 
in Council, of the amount so paid, from the assignee when that assignee had been no party 
to the appeaf to Her Majesty in Cuunen. Bhagwati Prasad v. Jamna Prasad, 1. L. B.,19 All., 
136, referred to. 

ON*fihe Slat July 1888 Lalta Prasac^and Har Prasad obtained a decree for sale 
on a mortgage from the Court of the Subordinate Judge of Bareilly against 
Azi]f-ud-din Ahmad and Hafii>s-ud-din Ahmad. The defendants appealed, and 
on the 16th oi March 1891 the High Court set aside the decree and dismissed 
the plaintiffs’ suit with costs. The defendants assigned their decree for costs 
to one Sadiq Husain. On the IGth July 1891 Sadiq Husain applied for exe¬ 
cution of the decree assigned to him against the plaintiffs, and on the 23rd 

* Fkst Appeal No, 16 of 1897 from an order of Babu Madho Das, Subordinate Judge of 
BarelUy, dated the 12th December ^896. 
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July 1891 obtained payment of the ^amount of costa decreed. On the 24th 
July, 1891 the plaintifl'a applied to the High Court for leave to appeafto Her 
Majesty in Council. Leave was granted, and ultimately, on the 5th of August 
1895, the Privy Council decreed the appeal and restored the decree of the 
Court of First Instance in favour of the plaintiffs. The plaintiffs did not make 
Sadiq Husain a party to their appeal to the Privy Council. The decree of the 
Privy Council was in due course transmitted for executiop., to the Court of the 
Subordinate Judge of Bareilly, and thereupon, the plaintiffs filed in t{;iat'Court 
an application for execution against the defendants and Sadiq Husain. In that 
application they prayed, as against the defendants, [140j for sale of the 
property charged in the decree, and, as against Sadiq Husain, for realization 
by attachment and sale of his property of the amount of costs realized by him 
in execution of the decree of the High Court of the 16th March 1891, together 
with certain intere«(t. To this application Sadiq Husain tiled objections, which 
were disallowed by the Subordinate Judge on the 12th of December 1896. 
From the order disallowing his objections Sadiq Husain appealed to the 
High Court. • • 

Mr. A. E. liyvas and Maulvi Ghulam Mujtaba, for the Appellant. 

Mr. D. N. Banerji, for the Respondent. 

Ed^e, C. J. and Burkitt, J.:—This appeal arise.-’ out of an application to 
the Subordinate Judge of Bareilly made in execution of a decree of Her Majesty 
in Council. In the suit in which that decree was passed the plaintiffs obtained 
from the Subordinate Jadge of Bareilly a decree for sale on a mortgage 
with coats. On appeal this Court set aside the decree of the Subordinate 
Judge and dismissed the suit with costs. That decree of this Court, which 
was in favour of the defendants, was assigned by the defendants to Sadiq Husain, 
we presume for consideration. On the 16th of July 1891, Sadiq Husain applied 
under section 232 of the Code of Civil Procedure for execution of the decree which 
had been assigned to him for Rs. 4,820, the amount of the coets decreed by 
this Court in favour of the defendants. Of that application the plaintiffs \iad 
notice; they were parties to it. Sadiq Husain obtained an order, and, in 
execution of the decree assigned to him, he obtained, on theP 23rd of 
July 1891, payment of Rs. 4,820. On the 24th uf July 1891, the plaintive 
in the suit applied to this Court for leave to appeal to Her Majesty in 
Council. The appeal lay as a matter of right. Leave was grantei^; and 
finally the appeal came before Her Majesty in Council, with the result 
that the decree of this Court was sot aside and the decree of the Suboi^di- 
nate Judge of Bareilly was restored with costs. That order of Her Majesty 
in Council was communicated to this Court, and on the application of Che 
C141] plaintiffs this Court transmitted that order to the Subordinate Judge of 
Bareilly for the execution of the same. After the arrival of the order of Her 
Majesty in Council in the Court of the Subordiq^te Judge of Bareilly, ^he plaint¬ 
iffs in the suit presented an application to the Subordinate Judge asking for 
an order of restitution against Sadiq Husain in respect of the Bs. 4,820-13-0 
already mentioned and for Rs. l,39U-13-0, interest on that amount, makiitg a 
total of Rs. 6,211-10-0. Sadiq Husain was no party to the appeal to Her 

Majesty in Council. • • 

• 

From what we have said it appears, as was the fact, that thrfplaintiffs had 
actually satisfied, by payment to Sadiq Husain, the decree for costs before they 
moved at all in the matter of appealing to Her Majesty in Council, They 
consequently had full knowledge that Sadiq Husain was the assignee of that 
decree and that he was a person interested to mainhaih that deorqp in its 

integrity so far as costs were concerned. Not^iitbstanding that the plaintiffs 

• 
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knew of Sadiq Husain’s interest, the^ filed their appeal to Her Majesty in 
CouDoil and proceeded with that appeal without making Sadiq Husain a party 
to it. When the appeal to Her Majesty in Council came on for hearing, the 
defendants, apparently through an oversight, were not represented. Sadiq 
Husnin of course was not represented, being no party to the appeal, and the 
appeal to Her Majesty in Council was decreed in the absence, not only of the 
defendants but of tl^e assignee of the decree. Sadiq Husain was not even made 
a party to the application to this Court to put the order of Her Majesty in 
Council into execution under section 610 of the Code of Civil Procedure. The 
decree of Her Majesty in Council was against the respondents to the appeal. 
Sadiq Husain was not a respondent. It was not until the order of Her 
Majesty in Council arrived in the Court of the Subordinate .Judge of Bareilly, 
that the plaintififs in the suit sought for any remedy whatsoever against Sadiq 
Husain. What they seek is an order under which Sadiq Husain’s goods and 
his lands may be seized and sold, and the proceeds up to Ks. 6,211-10-0 be 
paid over tojbhe plaintifiFs. It is contended that [142] because the order of 
Her Majesty in Council ordered this Court to govern itself according to that 
order, this Court and the Court of the Subordinate Judge of Bareilly are bound 
to make Sadiq Husain by the process of the Court, i.e., by e.xecution had against 
his goods or lands, .pay to the plaintilfs the amount they claim. It is admitted 
that section 583 of the Code of Civil Procedure does not apply to this case. It 
is obvious that that section does not apply. The decree under which the 
plafntiffs are seeking a benefit is an order of Her Majesty in Council, and not 
a decree passed under Chapter XLI of the Code of CTvil Procedure. Further, 
section /?83 only applies to parties to the proceedings in the suit and in the 
appeal, and does not apply to assignees of interests of the parties to the suit 
when those assignees have not been made parties to the suit or the appeal. 
Mr. Dwarka Nath lianerji is unable to point out to us any section in the Code 
of Civil Procedure under which we could make an order which would justify the 
officer of the Court in seizing and selling in execution of the order of Her 
Majesty in Council, the goods or lands of a person who was no party to the appeal 
to Her Majesty in Council and who is not even either named or referred to in 
the order of Her Majesty in Council. Mr. Dwarka Nath Banerii’s argu¬ 
ment went as far as this, that this Court had not even discretion in the matter, 
that *we were merely exercising ministerial functions, and that under the 
order of Her Majesty in Council we were hound to restore to the successful 
appellants the moneys they had paid to the assignee of the decree of this Court. 
According to that contention it would be immaterial whether Sadiq Husain 
could prove any matter of estoppel between him and these plaintiffs, as, for 
instance, that he had purchased the decree of this Court on the representation 
of the plaintiffs that they would not appeal. A somewhat similar case was 
before this Court last year, viz., Bhagwati Prasad v. Jamiia Prasad, I. L. B., 
19 Air., 126. We have been referred to Rodger v. The. Comptoir d’Escompte de 
Paris, L.R., 3P. C. A., 465,and to Syed Bazayet Hossein v. Dooii Chand, L. R., 5 
I.A., 411. [l4S]ln our opinion neither of these cases has any bearing on the one 
befbre us. If the plaintiffs had desired to obtain a remedy against Sadiq Husain 
through the medium of an order of Her Majesty in Council, they had ample 
notfee of the assignment t(f him—they had actually paid him—and they 
could have nmde him a party to their appeal : but for reasons best known to 
themselves they did not do so. The plaintiffs are not asking to follow immov¬ 
able property decreed to them in the appeal by order of Her Majesty in Council. 
They are asking to turn this decree against the defendants into a decree 
against Sadiq Husain, who was no party to the proceedings, and to put it 
into execution against his goods and his lands as if it bad been a decree for 
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money passed against him. In our opinion we have no jurisdiction to make 
any order for the execution of this order of Her Majesty in Council Against 
Sadiq Husain. Equally in our opinion the Subordinate Judge had no juris* 
diction to make the order which he made and which is now under appeal. 

We allow this appeal and dismiss the application to the Subordinate Judge 
against Sadiq Husain with costs in both Courts. 

. , Appeal decreed. 

NOTES. 

[This was followed in (1901) 5 C.W. N., 426; in (1906) 28 All., 337, a case of transfer 
during the pendency of the appeal, this was not applied ; in (1902) 24 All., 288, is contained 
the report of the further stage in this litigation. 

Sec. 144, C.P.C., 1908, is in general terms, so that a case like this would fall within it.] 

c SO’All. 1«8 ] 

APPELLATE CRIMINAL. 

The QSrd November, 1S97. 

Present: 

Sib John Edge, Kt.. Chief Justice, and Mr. Justice Bdrkitt. 

Queen-Empress 

ver.^us 

Tulsha.* 


Act No. XLV of 1S60 {Indian Penal Code), section SO?—Attempt to murder — 
Intention—Knowledge of probable consequence of act — Presumption. 

Where a woman of twenty years of age was found to have administered datura to three 
members of her family, it was held that she must be presumed to have known that^the 
administration of datura was likely to cause death, although she might not have administered 
it with that intention. 

The facts of this case sufidciently appear from the judgment of the Court, u 
[111] Mr. R. K. Sorabji, for the Appellant. 

The Government Advocate (Mr. E. Chamier), for the Crown. 

Ed^e, C. J. and Burkitt, J.— Musammat Tulsha has been convicted of 
the offence punishable under section 307 of the Indian Penal Code, and has 
been sentenced to transportation for life. She was a young woman of twenty 
or twenty-one years of age and was a widow, her husband having died befdre 
the gauna ceremony was performed. She had a lover named Tika Bam, who 
was of the same caste as herself. She was anxious to live with him, but her 
father and family were opposed to her taking that course, as in ti^eir* caste 
the marriage of widows was forbidden. Musammat Tulsha prepared the 
family meal, and of that meal her father, her mother and her brother partook. 
They were afterwards seized with illness and exhibited symptoms of poison* 
ing by datura. A native doctor was called in, who, recognizing what they 
were suffering from, refused to treat them and communicated with the police. 
The police arrived that night. The three members of thd family who were 
suffering were removed to the dispensary and ultimately recovered. Musammat 
Tulsha was taken into custody, and she gave up a packet containing thirty- 
one datnra seeds. She made a statement before the Magistrate in which she 
admitted that she had administered datura to her father, ber mother and her 


* Criminal Appeal No. 1168 oj 1897. 
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brother in the food she had given. That statement was subsequently wit^- 
drawft, but, as it is entirely consistent with all the evidence in the case which 
we believe, we accept that statement as true sotwitbstanding its withdrawal. 
In the Court of Session her relations, in order to shield her, tried to make out 
a different case, namely, that what they were suffering from was the result of 
drinking bhang. We are quite satished that Musammat Tulsha administered 
datura to her father, her mother and hpr brother. Mr. Sorabji, who appeared 
for her,^haB contended that there is nothing to suggest that she intended to; 
commit murder, and that there is no evidence that she knew that datura when 
administered might cause death. It is probable that Musammat Tuisha did not- 
intend to kill her parents and her [143] brother. No doubt she intended* 
to incapacitate them for the time that she might fly with her lover. There* 
is no evidence that she knew that datura when administered to a human 
being might cause death. The same might have been said if she had adminis' 
tered arsenic or nux vomica. It appears to us that we must presume that 
people of have the ordinary knowledge of what the results may be of 

administering 4^tura. It would be dangerous in the extreme to the public 
in this country if Judges were to hold that it could not be presumed that a 
woman of twenty years of age in an Indian village was not aware that death 
might be caused by the administration of datura. If we were to hold that 
such was the presumption, we fear that poisoning by datura would become 
more frequent than it is. In our opinion Musammat Tuisha was properly 
convicted. It was a case to which the sentence of transportation applied, 
and that* was the proper sentence to pass. As'tbe Sessions Judge truly 
observe^, this woman's act might have resulted in the deaths of three persons. 
We dismiss this appeal. 


MOTES. 

( This was not followed in (1908) SO All., 568, a similar case of poisoning by dhatura.J 


( so All. 1«5 ] 

APPELLATE CIVIL. 

The 23rd November, 1897. 

Present: 

Mb. Justice Blair, and Mb. Justice Airman. 


Sultan Muhammad Khan.Defendant 

verms 

Sheo Prasad and another.Plaintiffs.* 


Arbitration—Submission to arbitration—Revocation of submission. 

, A submission to arbitration once made cannot be revoked except for good cause. It can¬ 
not be revoked at the mere will of one of the parties to it. Pestonjee Nussurioaniee v. 
^anockjee d Co., 13 Moo. I. A^ 113, referred to. 

This was cm application under section 525 of the Code of Civil Prooedore to 
have an award filed in Court and a decree passed in accordance therewith. Tho 
award was made ostensibly by one Chander Sen, the clerk of a pleader, by name 

* Etooond Appeal No. 453 of 1896 from a decree of A. M. Markham, Esq,, District Judge 
of Mferut, dated the 19th January 1895, confirming a deoree of Maulvi Shah Ahaad-uUalt, 
Subordinate Judge of Meerut, dated the 16th May 1898, 
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Braghubir [140] Saran, praotiaing ab M^rut, but with the advice aad asaiataoee 
ol bis master. The application was opposed on several grounds, amongst others, 
on the ground that the objector, having come to know that Baghubir Saran 
had originally been instructed by the other parties to the reference to file a 
suit against him in the matter dealt with by the award, had revoked his sub* 
mission to arbitration. This objection was disallowed by the Oourt of First 
Cnstance (Subordinate Judge of Meerut) which passed a decree in accordance 
-with the award. The judgment-debtor appealed, urging the same objections as 
the had urged in the first Court. The Lower Appellate Court (District Judge of 
Meerut) dismissed the appeal. The objector thereupon appealed to the 
High Court. 

Pandit Moti Lai and Maulvi Ghulam Atujtaba, for the Appellant. 

Munshi Ram Prasad, for the Respondent. 

Blair, J. —This is the appeal of an unsuccessful party to arbitration pro¬ 
ceedings. The only point opened in second appeal is whether the award made 
was in point of law an award. Tt seems to me that the findings of fact by the 
learned Judge do amount to this, that the award is the expression of the mind 
and the will of the person who was nominated arbitrator. The award is of 
course signed by him. It' might have been possible for objection to be taken to 
the arbitration proceedings upon the ground of the interference of the arbitra¬ 
tor’s master, a pleader, had not such interference taken place with the full 
assent of the present appellant. In the face of such consent on his 
part it would not be open to him to revoke his consent to the 
arbitration proceedings. It would not lie in his mouth to*urge as 
good cause for such revocation anything done by the arbitrator in the course of 
the proceedings, if the thing done was what he himself had assented to. 1 think 
the finding of the Judge that the award is the award of the arbitrator 
Ghander Sen means, not only that he signed the award but that it was in the 
fullest legal sense his award, though the conclusions arrived at may haVe 
[147] been influenced by another person, who, by*the consent of the parties, was 
an assisting party to the arbitration proceedings. I see no reason to dis^rb the 
findings of the Judge. I would dismiss the appeal with costs. ' 

Aikman, J. —I am of the same opinion. The respondent applied ubder 
section 525 of the Code of Civil Procedure to have an award filed in Court. 
The application was resisted by the appellant here, but the Court made an order 
against him under the provisions of section 526 of the Code. On appeal the 
order was confirmed by the District Judge. In this second appeal it is urged 
that there was no valid award. That is the only ground upon which we 
could interfere. The reference to arbitration shows that the parties appointed 
one Ghander Sen, the clerk of a pleader named Babu Baghubir Saran, as 
arbitrator to decide the matters in dispute between them. The ayrard onr the 
face of it purports to have been made by the arbitrator chosen by the parties. 
It is, however, contended that the person who did really a\ake the award was 
Ghander Sen’s master Baghubir Saran. It has been found by the Lower Appel¬ 
late Court that Ghander Sen was selected by the parties on his master 
Baghubir Saran promising to help him in every«way. That Ghander Sbn 
took more than a nominal part in the proceedings is clear from the evidenoe 
oft Baghubir Saran, a witness whom the Judge describes as absolutely above 
suspicion. Even if Ghander Ssn allowed himself to be unduly.influenoed by 
Baghubir Saran, that would not under the ciroumstanoes of this case amount 
tp, misQUnduct on his part and would not be a matter with whioh we oould 
.deal in appeal. 
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The learned oounsel for the appellant farther contended that the a^ard 
waa'invalid, inasmuch as his client bad revoked the submission to arbitration 
before the award was pronounced. The learned counsel went so far as to 
contend that a party who refers a question to arbitration can at his pleasure, 
and without any cause shown, withdraw from the submission at any time 
before the award has been given. On this point be referred [1483 to Rassell 
on the Power and Duty of an Arbitrator. This is a proposition to which I 
cahnq{( assent. In the case of Pestonjee Nuaaurwanjee v. Manockjee <£ Co., X2 
Moo. I. A., 112, it was held by their Lordships of the Privy Council that 
‘‘ where parties had agreed to submit the matter in difference between them 
to the arbitration of one or more specified persons, no party to such agreement 
could revoke tbe submission unless for good cause, and that a mere arbitrary 
revocation of authority would not be permitted." The learned counsel has 
entirely failed to show that any good cause existed' which would have, 
justified his client in withdrawing from the submission, if he withdrew at all 
which is open to doubt. 1 think the Lower Appellate Court properly dismissed 
the appeal. • 

By THE Court. —The order of the Court is that this appeal be dismissed 
with costs. 

Appeal dismissed. 


NOTB8. 

[ A submisaion to arbitration cannot be revoked without good cauEe ; — (1903) Mad., 

119; (I9fl) U C. L. J.. 188. • 

On good cause shown, it may be rescinded :—(1909) 33 All., 315.] 

CIO All. 118] 

The 26th November, 1897. 

Present : 

Mr. Justice Blair and Mr. Justice Aikman. 

Muhammad Yusuf Ali Khan.Defendant 

versus 

Dal Kuar.Plaintiff.* 

Pre^emptiofi —Wajib-ul-arr.— Transfer to plaintiff pre-empior after 
sale—Hindu widow in possession for widow’s estate. 

Held that the daughter of a Hindu widow to whom tbe widow had relinquished a share 
in a village, of which share she was in possession for a widow's life estate, was entitled to 
pre-emption in respect of a sale which bad taken place in the village prior to the relinquish¬ 
ment m^e to her by her mother. , Sheo Narain v. Hira, I. L. R , 7 All., 536, distinguished. 

This was a suit for pre-emption based on a wajib-ul-arz. One Puran Mai, 
a oo-sharer in the village in which the land sold was situate, died on the 6th 
hf December 1893 leaving a widow Kesar Kuar and a daughter Dal Kuar. On 
the 22nd of January 1894, one Jagannath sold to tbe defendant Muhammad 
Yusuf Ali Kh^n, who ^as a strangsr, a share in the village in which 
Puran Mai had been a oo-sharer. Subsequently to this sale, Cl4flJ Kesar Kuar 
relinquished in favour of her daughter Dal Kuar all her rights in the property 
which had been of Puran Mai in his life-time, and mutation of names was 

* Second Appeal No. 918of 1895, from a decree of T. C. Piggott, Esq., Additional Judge 
of Aligarh, dated the 6th August 1895, confirming a decree of Babu Aohal Behari Lai 
Munsif of Etah, dated the 19th March 1896. 
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effected in favour of Dal Kuar on the^ 2nd of May 1894. On the 2l8t of 
'January 1895 Dal Kuar brought a suit for pre-emption in respect of the sale’ 
to Muhammad Yusuf AH Khan of the 22nd of January 1894. The plaintiff’s 
claim was decreed by the Court of First Instance (Munsif of £tah). The 
defendant vendee appealed, and his appeal was dismissed by the Lower Appel¬ 
late Court (District Judge of Mainpuri). The defendant vendee thereupon 
appealed to the High Court. 

' Maulvi Chulam Mujtaha, for the Appellant. 

The respondent was not represented. 

Blair J. (Aikman, J. concurring) ;—This is a pre-emption suit based . 
upon the wajib-ul-atzes of two villages. The plaintiff is the daughter of ono 
Puran Mai, and the title she alleges is that upon her father's death, the 
widowed mother, having become entitled to a life estate in the property, 
relinquished all her rights to the plaintiff, who thereupon entered into posses¬ 
sion and was duly recorded as a co-sharer. , 

The sale which constituted *the cause of action took place* on the 22nd of 
January 1694. Puran Mai died on the 6th of December 1693. The appellant- 
represented hy Mr. Mujtaba, disputes the right of the plaintiff to pre-empt upon 
the ground that the voluntary relinquishment of the mother*to the daughter, 
after the completion of the sale, could not confer upon her any right of pre¬ 
emption. In support of that contention Mr. Ghulam Mujtaba cited to us a 
Full Bench case, bheo Narain v. Btra, I L. R , 7 All., 536. That cf^se is not 
on all fours with the case we have to decide. It was a sale to a person^other 
than a co-sharer, and the plaintiff who claimed to pre-empt was himself a 
stranger who had purchased a share in the village. The inconveniences which 
formed the basis of that decision are set forth in detail in the judgment, and 
no doubt formed a very substantial part of the [150] ratio decidendi. Differing 
from the present case in that very material respect, that case affords no 
guidance to us in a case where the person claiming to pre-empt is not a stranger 
who has acquired a share in the village. There is another argument used 
in the judgment of Mr. Justice MaHMOOD to support thedecision, the propriety 
of which 1 do not question, which appears to me to be based upon a miscon-* 
ception. It occurs in the following words:—“ Now, if at the time of the sale 
the person who at that time owned the share purchased by the plaintiff had no 
objection to the sale, that sale gave rise to no cause of action, and nothing 
which happened afterwards could create one.” That observation leaves out 
of sight that there was ample time still for the original owner of the 
property, had be lived, to take objection ; the period for such objection ha^ 
not expired, and it seems to mo impossible to say that the abstinence from 
objection for some portion, and a portion only, of that time raised any infer¬ 
ence of the abandonment of a claim to pre-empt. It is settled law that a 
widow holding a life estate, and not holding possession of land in*lieu of 
maintenance, represents the estate in the fullest manner, and su’3h plenary 
possession seems to me to carry with it the right to pre-empt. 1 find it 
difficult to conceive upon what principle applicable to pre-emptive rights, based 
not on Muhammadan Law but upon the uajtb-ul-arz, which must be taken to 
be the basis of the rights of the co-sharers, it would be possible to justify the 
exclusion of a co-sharer from pre-emption, to whom the widow's lif0 estate hag 
been relinquished, and who herself would have had plenary proprietary rights 
on the determination of the life estate. There seems to be no doubt that the 
widow had power to make a good and legal relinquishment. As I have already 
said, I cannot infer from the fact that the widow took no objection for apme 
brief time before the relinquishment, that there was pn her part an abandonment 
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■of pre-emptive rights. It would seeni) upon general principles that the period 
witHin which the pre-emptive rights can be exercised is not limited by a 
devolution of the estate from one co-sharer to another co-sharer. In the case of a 
[161] wajib-ul-arz I think the expression excluding such a right must be 
clear and imperative before I could bnd that so important an incident of 
proprietary possession could be lost by such devolution. It is to be regretted 
th^t the respondent was not represented in the argument upon this appeal, 
but I^feel no doubt that Mr. Mujtaba has brought to hear upon the matter a)! 
cases which might help to guide the decision of the Bench. On the whole I 
am of opinion that the Courts below were right in their decision. I would 
dismiss the appeal. 


By the Court.— The appeal is dismissed, but 
appeared for the respondent. 


without costs, as no one 
Appeal diamiased. 


- NOTES. 

[Thin was fc(ilowed in (1906)28 All., 424; (1954) 7 O. C., 158, and approved by the 
Full Bench in (1909) 31 All., 623. In (1912) 15 I. C., 570 (Nagpur), the case o( a stranger 
was distinguished, while in (1901) P. L. R., 125, this was disapproved and distinguished.] 


[ 10 All. 131 ] 

APPELLATE CRIMINAL. 

The 25th November, 180^. 

Present; 

Sir John Edge, Kt., Chief Justice, and Mr. Justice Burkitt. 


Queen-Empress 

versus 

Muhammad Ismail Khan. ' 

No. XLV of 1860 {Indian Penal Code) Section 177—False information — 
Police officer recording a false report. 

'Held that a Police officer at a police station, who, being as such officer bound to enter 
all reports brought to him o{ cognizable or non-cognizable o&ences in the station diary, 
refused to enter a report made to him concerning the commission of an offence, and entered 
^instead in the diary a totally diflerent and false report as that which was made to him, had 
thereby committed the oflence punishable under section 177 of the Indian Penal Code. 

The facts of this case are fully stated in the judgment of the Court. 

■ Tlje Government Advocate (Mr. E. Chamier), for the Crown. 

Mr. C. Dillon, for the Respondent. 

Edge, G. J. and Burkit, J. —This is an appeal brought by the Local 

-t]lovernment against an order of the Sessions Judge of Farrukhabad acquitting 

Muhammad Ismail Khan of offences punishable under sections 177 and 218 

of the Indian Renal Code.* 

• 

On the 23rd of January last Muhammad Ismail Khan was a head con¬ 
stable stationed at Kaimganj police station. It was [152] his duty to enter 
all reports made at the -station as to cognizable or non-cognizable offences 
-and to enter them in the station diary. On the evening of that day, whilst 

* Criminal Appeal No. 143 of 1897, 
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Muhamraad Ismail Khan was on duty, Bi^nwari Lai and Bansidhar with two 
other men, Balia and Udho, came to the thana to make a report that Banwari 
Tjal had been robbed on that evening of Bs. 454, which his servant U^ho 
was carrying, and that the robbers who had made the attack had sueoeedeS in 
carrying away the bag in which the money was and had escaped. 

Banwari Lai and his companions made their statement to Muhamraad 
Ismail Khan and asked him to enter the report. Muhammtid Ismail Khan 
said that they wanted to get up a case and told them to wait. They f.^aited' 
until 1 o’clock in the morning, and then left. Muhammad Ismail Khan did 
enter a report in the general diary that night as made hy Balia accompanied 
by Bansidhar. It was not a report of a robbery; it was a report that a milk¬ 
man had beaten Balia. No such report had been made. It so happened that, 
at the time Banwari Lai and his companions were at the station, the police 
were busy with a murder case just reported. Now the Sessions Judge has 
found that no such report as that alleged hy the witnesses for the prosecution 
was made at all. The assessors^ suggested that Banwari Lai and 'his com¬ 
panions wished to hush up the case of the robbery and consecfuently made a 
false report which was then entered in the general diary. The Sessions Judge 
observes that that was a simple explanation, and he accepted it. In one sense 
of the word “ simple ” it was simple enough ; so foolish that ^e should have 
expected the Sessions Judge to have rejected it. It might have struck him 
that these hanias who had taken the trouble to go at that hour of the night 
more than a mile to the thana to report a robbery, which the Sessions 
Judge believed to have been committed (and which we have no doubt was 
committed), and remained there from 8 o’clock in the night until 
1 o’clock next morning in order to have the matter reported, had not gone to 
the thana to make a false report of an assault that had not been committed, and 
C183] which, if it had been committed, did not concern either Bansidhar or 
Banwari Lai, the two chief men —a false report which might make them liable 
to punishment under section 211 of the Indian Penal Code. We are satishe^ 
that the hanias did report that a robbery had been committed that night, and 
that they did not report any assault by a milkman on their porter. * > 

It is easy to understand what happened. The Sub-Inspector at the time 
was absent investigating another case ; there comes in a report of a naurder 
that bad taken place; then comes this report of a robbery. We have no doubt 
that at the police station they did not want to trouble about this ease of 
robbery, in which none of the robbers had been identified, and in which what 
was carried away was rupees, which could not be traced, and in which there 
wag little chance that an arrest would have been made or a conviction obtain-' 
ed. They thought they would keep the charge out of the books and not spoil 
their naqshas by showing an undetected offence of robbery committed in the 
street under their noses. , „ 

We are of opinion that section 218 of the Indian Penal Code does not 
apply to this case. No doubt it is injurious to the public that such serious 
offences as robbery should be hushed up, but unfortunately the definition of 
injury” contained in the Penal Code does not cover anything that took place 
that night at the thana. We can well understand tRat oases ot falsification o! 
reports may occur which come within the purview of section 218. All wo 
decide is that this case does not. There is nothing in this case to show that 
Muhamraad Ismail Khan intended to cause loss or injury to the public or to 
any person, or that he intended to save, or knew he was likely to save, anyone 
from punishment or had any of the other intents mentioned in section 5^18, 
when be suppressed the real report and entered the,false one. 
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are of opinion, and we find, that Muhammad lamail Kban did oomnfit 
an offence punishable under section 177 of the Indian Penal Code. He 
was bound by law to enter in the general diary [l6i] all reports of cognizable 
and non-cognizable oases made to him at the tbana. It is needlens to say that 
this duty involved that he should truthfully enter those reports. One object 
of that diary is to inform the Magistrate of the District and District Superin¬ 
tendent of Police of the offences which have been reported at the thana. In 
that seibee the diary furnishes them with “ information,” and at this particular, 
thana it was the duty of Muhammad Ismail Khan to furnish such information 
to the Magistrate of the District and the District Superintendent of Police by 
means of the truthful entry of reports made to him. What he did was—he 
furnished by means of a false entry information which he knew to be false. 
He suppressed the real report, and entered a report which had not been made. 
Indeed we would be prepared to hold that Muhammad Ismail Khan in not 
entering the report which was made to him, even if he had made no entry at 
all, would have brought himself under section 177, as the result would have 
been that he would have thereby informed thd Magistrate of the District and 
the District Superintendent of Police that no report of a cognizable offence had 
been made, which would have been false information. It is absolutely neces¬ 
sary in the interests of the public that Police officers charged with the duty of 
entering these reports should enter them truthfully. We regard this as a 
serious case. A grave offence had been committed, and the action of Muhammad 
Ismail JQian, possibly countenanced by some ^ther Police officer, that 
night has resulted in no inquiry so far as we are aware, having been instituted 
in respect of this highway robbery. We are aware that this class of offence is 
committed in certain districts ; that reports made have been minimised and 
minor offences entered when a graver offence was in fact reported. We 
cannot pass over this offence lightly. We set aside the order of acquittal, and 
we convict Muhammad Ismail Khan of the offence punishable under section 177, 
add sentence him to be rigorously imprisoned for eighteen calendar months; 
the imprisonment will begin from the time when he is taken into custody to 
undergo this sentence. 


[156] The 26th November, 1897. 

Pkesbnt: 

Sir John Edge, Kt., Chief Justice, and Mr Justice Burkitt. 

Queen-Empress 

versus 

Zawar Husen and others.* 

Evidence — Prosecution witness examined before the Magistrate but not 
called in the Court of Session —Witness called by defence — Cross- 
examination by defending counsel disallowed. 

Where the prosecution declined to call in the Court o( Bession a witness for the Crown 
wlfo had been examined in the Magistrate’s Court, and such witness was thereupon placed in 
the witness-box by counsel for the defence, it was held that counsel for the defence was not 
entitled to oommenoe bis exarnination of the witness by questioning him as to what he bad 
deposed in the Magistrate’s Court. Questions as to his previous deposition were under the 
oiroonutanoes only admissible by way of cross-examination with the permission of the 
Ooortj if the witness prov ed himself a hostile witness. 

* Criminal Appeal No. 1302 of 1897. 
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iUEEN'BUPBESS V. 


The faotg of- thig case arg fully stated 19 this jtrdgment of the Court. 

Mr. C. Dillon, for the appellants Mira and Phullu. 

Mr. Q. P. Boys, for ths appellant Zawar Husen. 

The Governnaent Advocate (Mr. E. Chamier), for the Crown. 

l^^e, C. J. and Burkitt, J.:—-Zawar Husen, Miru and Phullu have been 
found guilty of the otfence punishable undpr section 307 of the Indian Penal 
.Code and have been respectively sentenced to transportation for life. They have 
appealed. 

As to Zawar Husen, his contention is that he established an alibi. As 
to the other two men the contention is that they were not present, and that if 
Zawar Husen’s alibi is believed, the case for the prosecution is entirely shaken 
and the evidence against Miru and Phullu cannot be trusted. 

That a deliberate attempt was made to take the life of Imdad Husen some 
time between midnight and 2 A. M. is beyond doubt. Whoever Uhe persons 
were who attacked him, they ccruld have had but one intentiooi and that was to 
kill him. The question is were these three men, or any of them, members of 
the party that attacked Imdad Husen ? 

Zawar Husen’s altbi is that he was in Allahabad up to* 9-30 P. M. on the 
night in question, and could not have caught a train which would have taken 
him to Bharwari after that hour, and that he could not have ridden 

from .\IIahabad to the neighbourhood of Bharwari, where the crime was commit¬ 
ted, in time to be present at its commission. • 

To prove the alibi he called one Muhammad Mehdi, who gave the very 
vaguest evidence as to time. He said that Zawar Husen called on him at 8 , 
8-30, 8-45 or 9 o’clock that night, and remained with him until he, Muhammad, 
Mehdi, retired to bed. He fixes that hour at 9-30 by the fact that 
that is his usual hour for retiring. Another witness (from Benares) is called 
to prove that Zawar Husen was at Muhammad Mehdi’s until after 9-30 that 
night. We have very little doubt that Zawar Husen was doing, what many 
others in this country have done before, namely, arranging for an alibC'm vie^ 
of his taking part in the commission of a crime of a serious nature. Whether 
Mr. Muhammad Mehdi was particularly drowsy on the night in question, 
or whether the other witness’ watch, if he had one, was rather fast or 
inaccurate we care not; nor do we care whether Zawar Husen went to Bharwari 
by train or on horse-back, for we are absolutely certain that he was present 
sometime between midnight and 2 o’clock on the following morning and was 
taxing part in the attack on Imdad Husen. 

Mr. Boys complains that the course adopted by the prosecution in the Court 
of Session prejudiced his client. Mr. Boys was anxious to show, apparently, in 
the Court of Session that Zawar Husen could not have travelled by tiain from 
Allahabad to Bharwari that night. Some one or more of the witnesses who had 
been called before the Magistrate were nob called in the Court of Session. 
Mr. Boyi, who was defending Zawar Husen in the Court of Session, called one*of 
those witnesses, with the object, apparently, of getting the witness to say that in 
the Magistrate’s Court he had sworn that he had seen Zawar .Husen at or near 
Bharwari Railway Station that night. However, Mr. Zfovs called lihis witness, 
and thereby made him a witness for the defence. He proceeded to examine him, 
hot hy asking him what he knew about the case, but by asking him what he had 
said in the [157] Magistrate’s Court. Neither counsel for an accused person 
nor his client is entitled to cross-examine a witness called for the accused 

person, unless it appears that that witness is suppressing the truth or is lying or 

€ 
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is refu|j^Dg to give information. Mr. Bc^s was not entitled at that stage to ask 
, the witness what he had said in the Magistrate's Court. That, at that point, 
was immaterial. Mr. Bov% was entitled to ask the witness as to what he 
-could state of his own knowledge as to the events of that night, and if the 
witness in giving his evidence showed a hostile spirit in obviously suppressing 
information or in giving evidence at variance with what he had stated before 
then Mr* Boys would have been entitled to ask the Court for permission to 
cross-examine his own witness. He was not entitled to begin his examination 
by a question which could only be put in cross-examination. He bad laid no 
foundation for any right to cross-examine that particular witness. Further, 
Mr. Boys might have found himself in this difficulty, if the evidence had been 

admitted-we are glad to say the Judge rejected the question-that, 

having called a witness who was not shown to be hostile or suppressing 
evidence or contradicting what he had already stated, Mr.- Boys* client would 
have been bound by the man's answers and would not have been entitled to 
•call evidence to contradict him. There might have been some difficulty in 
getting in the evidence of Muhammad Mehdi, if4ie was only tendered after the 
evidence to which we have been alluding had been given, if the question had 
been allowed. 

But, indeed, the point was a small one. In our opinion it was immaterial 
whether the particular witness had or had not seen Zawar Husen at or near 

Bh^rwari Railway Station. The real question was-did Zawar Husen take 

part in thqattack upon Imdad Husen? In this country it cannot be assumed 
that eit,ber a criminal or a civil case is false because* a witness has lied or has 
exaggerated. We are satisfied on the evidence in this case beyond any doubt 
that Zawar Husen, Miru and Pbullu did attack Imdad Husen, for the purpose 
and with the intention of killing him, sometime between midnight and 2 A. if. 
on the night in [188] question. We say 2 A. M. because the first report was 
made at the thana at 2-30 A. M. There was moon light. These men were 
known perfectly well to the witnesses by sight; they lived in the same village. 
Zawar Husen’s identity was also further established by witnesses hearing his 
voice. Jt is fortunate for these appellants that they did not succeed in their 
-object that night. This was a planned and deliberate attempt at murder. The 
een^fince of transportation for life passed on these men was the proper sentence. 
We dismiss these appeals. 
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QDBEN-BlfFRBSS V. HIMAI [1897] 

C SO All^ldS } 

REVISIONAL CRIMINAL. 


The iOth Nov4smber, 1897. 

Present: 

Sin John Eo&e, Kt., Chief Justice and Mr. Justice Bubkitt. 

Queen-Empress 
verauH 
Himai. * 

Act No. VIII of 1897 [Reformatory Schools Act) sections 4, 18 and 16—Order 
for detention in a Reformatory School under section 8— Revision—Powers of 

Hioh Court. 

Held, that the High Court ha.s no power to interfere in appeal or revision with an order 
for detention in a Reformatory SelyDol parsed in sub.^tituLioii for an or^er of transportation 
or imprisonment. 

This was an application for revi-sion made by the Cjovernment Advocate in 
respect of an order of the Joint Magistrate of Jaunpur. The Joint Magistrate 
convicted five persons, including Himai, of the offence punishable under section 
411 of the Indian Penal Code, and sentenced them therefor to various terras of 
imprisonment. As to Himai the Magistrate recorded:—“ Hiraty is a boy 
of fifteen years and shall Be sent to the Reformatory for three years in-place of 
going to prison for one year.” 

Revision of this order was applied for on the ground that Himai, being 
fifteen years of age, could not be the subject of an order under section 8 of Act 
No. VIII of 1897. 

The Government Advocate (Mr. R. Chamier) for the Crown. ^ 

Ed^E, C. J. and Burkitt, J.—Himai was convicted of the offence punish¬ 
able under section 411 of the Indian Penal Code and was sentenced to one 
year’s rigorous imprisonment therefor. [159] The Magistrate, purportiftg to act 
under section 8 of Act No. VIII of 1897. substituted for that order of im¬ 
prisonment an order for detention in a Reformatory School. The Magietrate 
found that Himai was fifteen years of age. Consequently Himai was pot a 
"youthful offender ” within the meaning of section 4 of Act No. VIII of 1897 
at the time of his conviction. The order substituting detention in a Reforma¬ 
tory School for imprisonment was therefore illegal. ' 

But section 16 of Act No. VIII of 18971', precludes this Court from inter¬ 
fering in appeal or revision with an order for detention in a Reformatory 
School passed in substitution for an order of transportation or imprisonnaent- 
We can put no other construction upon sectioif 16. We accordingly dismiss 
this application for revision. 


BOTES. 

£ This was overruled by the Full bench in 31 All., 391.] 


* Criminal Revision No. 678 of 1897. 

t Section 16 of Act No. VIII of 1897 is ag followe:—“ Nothing contained In the Code of 
Criminal Procedure, 1883, shall be construed to authorise any Court or Magistrate to alter or 
reverse in appeal or revision any order passed with respect to the ago of a youthful offender 
or the Bubetitotion of an order for detention in a Reformatory School for transportaSion or 
imprisonment.” 
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riOtlLlMl 

The 27th Novern^er, 1897. 

Present: 

Sir John Edge, Kt., Chief Justice, and Mr. Justice Burkitt. 

Qneen-Empresa 

versus 

Gobinda. 

Act No. VIII of 7897 {Reformatory Schools Act), sections and 16 — 
Order for detention in a Reformatory School under section 8 — 

Revision—Powers of High Court. 

This case is similar in principle to that of Queen-Empress v. Himai {supra). 

The'facts of this case are sufficiently stated in the judgment of the Court 
which was as follows:— 

Edge. C J. and’Barkitt, J. —Gobinda was convicted of the offence punish¬ 
able under section 379 of the Indian Penal Code and was sentenced therefor 
to one month’s rigorous imprisonment. The Magistrate substituted an order 
of detention in a Reformatory School for four years for the order of [160] im¬ 
prisonment, The Magistrate found that Gobinda was a Dalera and twelve 
years'of age. Daleras are excluded from the purview of Act No. VIII of 1897 
in these Provinces under rules made on the 18th of June 1897, by the Local 
Government. Consequently the order for substitution was illegal. It was 
further illegal in that it transgressed the rule which regulates the period for 
which a youthful offender of chat age might he sent to a Reformatory School. 
Under section 16 of Act No. VIII of 1897, this Court is precluded from alter¬ 
ing or reversing that order, as the order vvas an order for detention in a 
Refocmatory School in substitution for an order of imprisonment. Consequent¬ 
ly, even if Gobinda had been a youthful offender who was not excluded from 
the operation of the Act by the rules made by the Local Government, we could 
not^interfA'o with that portion of the order which directed him to be detained* 
in a Reformatory School for four years. We dismiss this application. 


* Criminal Ravisiou No. 576 of 1697. 
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[SO All. 160] 

The Si7ih Uovemher, 1897. 

Present: 

Sir John Edge, Kt., Chief Justice, and Mr. Justice Burkitt. 

Queen-Empress 
versus 
Billar. * 


Act No. VIII of^l897 {Reformatory Schools Act), sections 8 and 16—Order 
for detention in a Reformatory school under section 8 — Revision—Powers 

of High Court. 

The prohibition contained in section 16 of Act No. VIII of 1897, does not apply to an 
'Order for detention in a Reformatory School passed when the person to who^ it relates has 
not been convicted of any offence %nd has not been sentenced to any ^rm of imprisonment 
•or transportation for which detention in a Reformatory could be substituted. 

This was an application for revision made by the Government Advocate in 
respect of an order of the District Magistrate of Gorakhpur. 

On inquiring into a charge under section 457 read with section 75 of the 
Indian Penal Code, the Joint Magistrate of Gorakhpur had recorded- the 
following order :—" I should have dealt with the case myself, but*accused was 
convicted of an Cl6f] offence under section 454 of the Indian Penal Code in 
January this year. He is aged about 10. Sarju says his parents are badly off, 
and I do not think it would be any use binding him over to be of good 
behaviour. I consider he should be sent to a Beformatory. As I have not 
been empowered to pass such an order under section 8 of Act No. YIll of 
1897, I forward the case with this opinion to the District Magistrate under 
section 9 of the said Act.” 

The District Magistrate, without noticing that the accused had not been 
convicted and sentenced by the Joint Magistrate, passed an order that the 
accused be confined in a Reformatory for six years. 

Revision of this order was applied for on the grounds' that the accused 
could not be sent to a Reformatory without fir-^t having been convicted of the 
•offence with which he was charged, and, secotidly, that the age of the accused 
had not been definitely ascertained. 

The Government Advocate (Mr. E. Chamier), for the Crown. • 

Edge, C. J. and Burkitt, J. —A Magistrate investigated a charge of theft 
in a dwelling house preferred against Billar. Without having convicted Billar 
of any offence, and of course without having sentenced him, the Magistrate 
sent the case to the Magistrate of the District^ The Magistrate of the District, 
omitting to notice that Billar had not been convicted and had not been sen¬ 
tenced, and that he had no jurisdiction to make an order for detention id a 
Reformatory School in his case, ordered that Billar should be detained in a 
Reformatory School for six years. That ordei^was entirely illegal. T<here 
was no jurisdiction to make it. It was not an order for detention in a 
Reformatory School passed in substitution for an order for transportation or 
imprisonment; consequently this Court is not precluded by section 16 of Act 
No. VIII of 1897 from dealing with the order of the Magistrate of the 
District. We set aside the order of the Magistrate of the District, and direct 

• Criminal ReviNion No. 677 of 1897. ** 
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that the Magistrate of the District, or spme other competent Magistrate to* 
whom tile case may be assigned by him, shall proceed with the investigatioa 
of the charge according to law. 


MOTES. 

(This was overruled by the Full Bench in ill All., 391.] 

[162] APPELLATE CIVIL. 

The 1st December, 1897. 

Present: 

Mb. Justice Knox and Mr. Justice Banerji, 


Sham Krishna and others.Plaintiffs 

versus , 

Bam Das and others.Defendants.* 


Civil Procedure Code, section 440—Guardian and minor—Suit brought on 
behalf of a minor by a per.son other than the minor's certificated guardian. 

Where a suit was filed on behalf of two minors by a person who was not the certificated: 
guardian of tlfe minors, there being a guardian duly appointed by a competent Court in 
existence dt the time, it was held, that the suit was wrongly brought, having regard to 
section 440 of the Code of Civil Procedure, and that the plaint should have been returned for 
amendment, and that the defect in the form of the suit was not cured by the fact, if it was 
one, that the person appearing therein as guardian of the minors was the karta of a joint 
Hindu family of which aIl]tho plaintiffs]were members. Beni RamBhutt r. Rum Lai Dhukri,. 
I. L.Jt., 13 Cal., 189, referred to. 

The facts of this case sufl&ciently appear from the judgment of the Court. 

Mr. T, Conlan, Pandit Moii Lai Nehru and Munshi Madho Prasad, for the 
Ap'pellants. 

Mr. D. N. Banerji and Babu Jogindro Nath Chaudhri, for the Respon¬ 
dents. . 

Knox and Banerji, JJ.—The suit out of which this first appeal has arisen 
is a suit instituted by one Bii Sham Krishna, a major, and two others, who at 
the time of the institution were minors : they professed to sue under the guar¬ 
dianship of Bai Sham Krislina, the first plaintiff. It is admitted that Bai 
Sham Krishna was not appointed by any Court guardian of the minor co- 
plaintiffs, and that there was a person, namely, their mother, who was 
appointed guardian by a oompeteQt Court. No objection was taken in the written 
statement to the frame of the suit, and the suit proceeded to its first hearing on 
the 15th of September 1893, when issues were fixed in which no question was 
raised for decision as to the [163] parties who were arrayed as plaintiffs 
whether they were or were not properly represented as plaintiffs in- 
the 'suit. In the face ofathese facts it is somewhat difficult to under¬ 
stand the opening sentence in the judgment of the Court below, wbiob 
sets out that the defendants had taken a preliminary objection to th» 
effect that Bai Sham Krishna could not be the next friend of the plaintiffs 
numbers two and three, as there was a certificated guardian of the minors, 

* Fjrst Appeal No. 229 of 1895 from a decree of Babu Nilmadhab Rai, Subordinate. 
Judge of Benaree, dated the 16th November 1896. 
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and that the suit failed for non-ipinder of parties. This ^objection could 
only have been taken orally, and there is no trace of its haring been 
taken till the 16th of November 1895, in other words, till nearly three years 
had elapsed from the time when the suit was instituted and after the case had 
been fixed for some score of bearings. The Court below proceeded, however, 
to treat the objection as a very serious one. It held, under the authority of 
section 440 of the Code of Civil Procedure, that Eai Sham Krishna could not 
institute the suit on behalf of the minor*oo-plaintiffs ; that the only person who 
could institute a suit on their behalf was the guardian appointed by the Court, 
and that, as the minors were necessary plaintiffs in the case, the suit as 
instituted was ab initio void, failed and must be dismissed. For this view it 
further relied upon the case of Har Bilas v. Lachman Das, Weekly Notes, 1891, 
p. 42. As regards the case of Har Bilas v. hachman Das, we are of opinion 
that we need not consider it any further, as the case was decided before the 
passing of Act No. VIII of 1890, and that Act has made the law, in our 
opinion, sufficiently clear for us to follow without any rogai^ to the oases 
decided before it was passed^ Section 440 of the Code of (Civil Procedure, as 
amended by Act No. VIII of 1890, provides, first, that every suit by a minor 
shall be instituted in his name by adult person, and, secondly, that if a 
minor has a guardian appointed or declared by an authorijty competent in this 
behalf, such suit shall not be instituted on behalf of the minor by any person 
■other than such guardian, except with the leave of the Court obtained in the 
way provided [164] by that section. In this suit, as it stands at present, we 
have the fact that the guardian appointed by an authority competent in that 
behalf has not instituted the suit on behalf of the two minor plaintiffs, and that 
no application has up to now been made to bring her as guardian upon the 
record. We have the further fact that Bai Sham Krishna, who posed as guardian, 
has never obtained the leave of the Court to sue on behalf of his minor 
brothers. The learned counsel for the appellants attempted to meet this 
difficulty that was raised in his way by first contending that the mother of 
the minor co-plaintiffs had not been declared guardian by a competent autho¬ 
rity. This contention was based upon the argument that we had before us 
the case of a joint Hindu family living jointly, the karta of which family was 
the plaintiff Bai Sham Krishna, that as such karta be was competent to manage 
and to institute suits respecting the joint family property, and that n*o need 
existed for the appointment of any guardian to the minors. In fact his con¬ 
tention went so far as to maintain that Act No. VIII of 1890 did not 
apply to the case of a joint Hindu family living jointly. It is not neces¬ 
sary to decide that question in the present case. We have the fact that a 
Court having jurisdiction to appoint a guardian for the minors has appointed 
as guardian the mother of the minors. In such a case we hold that section 
440 of the Code of Civil Procedure precludes any other person than the 
:gnardian so appointed from instituting a suit on behalf of the miners,'except 
in the case pointed out in section 440, i.e., when, after due notice has been 
given to such guardian aud after hearing any objection which such guard¬ 
ian may desire to make with respect to the institution of the suit, the leafe of 
the Court has been granted to another person to institute the suit on behalf 
of such minors. This being so, we so far agree*with the Cpurt below thift the 
suit was not properly instituted on behalf of the minor plaintiffs.* This did not, 
however, entail the dismissal of the suit as brought. There was from the 
beginning before the Court one plaintiff who was tui juris, and further no 
£l6S] objection was taken to the effect that the remaining plaintiffs were not 
properly represented. If the respondent wished to raise the objection that 
the minors were necessary parties to the suit, and that, inasmuch as they 
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wete not properly represented, they oonld not be considered to have beep 
joined* as parties, that objection as to*non-joinder bad by law to be taken at 
the earliest opportunity, and in any case before the first hearing. Section 34 
expressly provides that any such objection not so taken shall be deemed to 
have been waived by the defendant. In this case, as we have already pointed 
out, the objection as to non-joinder of the plaintiffs was not taken until two 
years had elapsed from the date of the first hearing. The Court below was 
therefore not justified in dismissing the suit on the ground of non-joinder. 
Whilo tfie case was slowly proceeding, one of the minor co-plaintiffs came of 
age and asked the lower Court to be permitted to proceed with the case, but 
permission was refused, and wrongly refused. The Court should have done 
what we now direct to be done in this case, and that is that the title of this 
suit be corrected and read henceforth, so far as that plaintiff is concerned, as 
“ Bai Butte Krishna, late a minor but now of full age.,” This correction, 
which should have been made, would have cured the defect of non-joinder so 
far as Bai Butte Krishna was concerned. In the view we have taken it is 
immaterial whether the third plaintiff was propprly represented or not. This 
case must, however, go back, and the Court will now have an opportunity of 
doing that which it should have done at a much earlier stage of the proceed¬ 
ings, namely, of allowing the thiM plaintiff to be properly represented, and 
this it can do by following the procedure laid down in section 440 of the Code 
of Civil Procedure. The view we have just taken is, we find, similar to that 
adopted by the Calcutta High Court in the case of Beni Ram Bhutt v. Ram 
Lai Dhukrt, I. L. B., 13 Cal., 189. 

We- decree this appeal, and, as the Court below has gone wrong on a 
preliminary point, we set aside the decree of that Court and remand the case 
to the Court below with directions to readmit it [lu] under its original 
number on its file of pending cases and to proceed with it according to law. 
Costs here and hitherto will abide the event. 

^ Appeal decreed and eavse remanded. 


MOTES. 

( See aUo (1904) 7 O. C.. 384; (1907) 11 O. C., 159.] 
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ItO All. IM] 

REVISION.VL CRIMINAL. 

The 2nd December, 1897. 

Present: 

Sir John Edge, Kt., Chief Justice, and Mr. Justice Burkitt. 

Queen-Empress 
versus 
Dal Singh.* 

Act No. XLV of 1860 {Indian Penal Code), section 498 — Enticing away 
a married woman—Evidence of marriage—Mere statement of the 
complainant and the woman insufficient. 

Where a charge is made under section 496 of the Indian Penal Code of enticing awajr a- 
married woman, the Court shoulS require some better evidence of the marriage than the- 
mere statement of the complainant and the woman. 

This was a case referred by the Sessions Judge of Mainpuri to the High Court 
on an application for revision made by Dal Singh. Dal Singh had been con¬ 
victed by a Deputy Magistrate of the offence punishable under section 498 of 
the Indian Penal Code, and sentenced to a bne of Rs. 25, or in default to four 
months’ rigorous impri^nmant. In his application in revision he contended 
that there was no sufficient evidence to prove the marriage between the 
woman he had been convicted of abducting and her alleged husband the com¬ 
plainant. That evidence consisted of the statement of the woman, who was 
called as a witness before the Deputy Magistrate, and the statement of the 
complainant. In support of the application the case of Queen-Empress v. 
Kallu, I. L. R., 5 All., 233, was relied on. 

The following order was passed by the High Court:— 

Edge, C. J. and Burkitt, J. —In any view of this case the sentence was 
entirely inadequate. In one view the case was merely one under section 49B 
of the Indian Penal Code ; but the woman, if she was the complainant’s 
wife, was, if the evidence is true, enticed away by the accused, wh^o had 
£167} connection with her and kept her for some time. If her story ie true, 
the accused man must in addition have committed the offence punishable under 
section 376 of the Indian Penal Code. The case has not been properly tried. 
Incasesof this kind where a false charge may easily be made of enticing away 
a woman, said to he a married woman, but possibly only a mistress, the Court 
should require some better evidence of the marriage than the mere statement 
of the complainant and the woman. We set aside the conviction and sentence, 
and we direct that a further inquiry be held before some competent tnaglstrate 
of the district, other than Syed Mazhar .\li, who can either deal with the case 
himself, or, if he should be of opinion that a case under section 876 is made 
out, will act accordingly. 


HOTB8. 

( This was followed in (1911) 15 I. 0., 813 (Sindh). See also (19dk) 81 ^m., 218.) 


* Orimina) Revision No. 457 of 1897. 
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APPELLATE CIVIL. 


The 9th December, 1897. 

Pbesbnt: 

Mr. Justice Banbrji and Mr. Justice Airman. 

Panehaiti Akhara’Kalan Udasi Sri Sat Guru Nanak Nirwan Paoch Parmesh' 
war, in* Kydganj, City Allahabad, through Mahant Moti Bam, Mokami Hart 
Das, Mahant Narain Das, Mahant Soti Prakas, Mahant Gokul Das, Mahants 

Ganga Bam and Iswar Das, Local Agents and Managers of the said 

Akhara.Plaintiffs 

verms 

Gauri Kuar and another.Defendants."' 

Civil Procedure,, Code, section 435 — Company^Corporation—Unincorporated 

society—Form of suit. 

The corporation contemplated by the Code of Civil Procedure is a corporation as known 
in English Law, than is, a corporation created with the express consent of the Sovereign, or 
of such antiquity that the consent of the Sovereign may be presumed. 

In a suit by an unregistered and unincorporated society the names of the members of the 
company nftist be disclosed. If this is not dona, and if theesociety is neither a corporation 
nor a company authorized to sue or be sued in the name of an officer or of a trustee, so as to 
make the provisions of the Code of Civil Procedure, section 435, applicable, the plaint is a 
bad plaint. Roylash [168 1 Chandra Roy v. Ellis, 8 W. R,, 46 ; The Muhammadan Associa¬ 
tion of Meerut v. hakshi Ram, I. L. R.. 6 All., 284, and Yusuf Beg v. The Board of Foreign 
Missions of the Presbyterian Church of New York, I. L. R., 16 All., 420, referred to. 

T&b facts of this case are sufilciently stated in the judgment of the Court. . 

Munshi Ram Prasad, for the Appellants. 

Tl9e respondents were nOt represented. 

BanePji and Aikman, JJ.:— This was a suit for sale brought upon a 
mortgage, dated the 18tli of July 1889, by the plaintiffs-appellants who des¬ 
cribed themselves in the plaint as follows:—" Panehaiti Akhara Kalan Udasi 
Sri Sat Guru Nanak Nirwan Panch Parmeshwar, in Kydganj, City Allahabad, 
through Mahant Moti Bam, Mokami Hari Dhs, Mahant Narain Das, Mahant 
^ti Prakas, Mahant Gokul Das, Mahants Ganga Bam and Iswar Das, Local 
Agents and Managers of the said Akhara.” It was stated in the plaint that 
the loan had been taken from, and the mortgage granted to, "The Panehaiti 
Akhara Kalan Udasi in muballa Kydganj in the City of Allahabad, under the 
man'agezaent of the plaintiQs.* The defendants did not appear at the hearing. 
The Court of First Instance, however, relying upon the ruling of this Court in 
Yusuf Beg v. The Board of Foreign Missions of the Presbyterian Church of 
Ifew York, I. L. B., 16 All., 420, dismissed the suit. It was of opinion that- 
the " Akhara Panehaiti ” was not a corporation, and had no " legal status ” to 
8U*e. This decree was affiiAned by the Court of first appeal. 

It was contended in this second appeal that the Akhara Panehaiti waa' 
a corporation by prescription and entitled to sue in its corporate name. Having 

* Second Appeal No. 236 of 1895 from a decree of W. Blennerfaassett, Esq.. 

Judge of Allahabad, dated the 24tb January 1896, confirming a decree of H. David, Esq. 
Munsif of AUahabad, dated the 8tb November 1694, 
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regard to the importance of the question raised, and to the fact that the 
de'cision of it will affect a large numberdof religious associations similar to that" 
the plaintiffs, which, we understand, have hitherto sued and heen sued in the 
manner in which the plaintiffs have brought this suit, we took time to 
tconsider our judgment. After giving the question our best consideration, 
we have come to the conclusion that the Cl69] plaintiffs are not a 
-corporation within the meaning of the Code of Civil Procedure. 

The Akbara Panchaiti is, according to the finding of tb6 Lower Appellate 
•Court, an association “ formed by the followers of Guru Nanak, who flourished 
in the 15th century. Certain of his followers are stationary. They carry on 
money dealings and acquire immoveable property and distribute food and 
clothing to other followers of Guru Nanak who wander over the country, or 
they otherwise dispose of their income in charity.” Such an association 
might be a corporatipn under the Civil Law, but is not a corporation under 
the English Law. 

" Corporations, by the Civil Law seem to have been created by the mere 
act and voluntary association of their members; provided such convention was 
not contrary to law, for then it was illicitvm collegium. It does not appear 
that the prince's consent was necessary to be actually given to the foundation 
of them.” (Stephen's Commentaries on the Laws of England, Vol. Ill, p. 8, 
6tb Edition.) In England, however, “ the Sovereign’s consent is absolutely 
necessary to the erection of any corporation, either impliedly or expressly given 
{ib. p. 8).” Such consent ^ presumed in the case of corporations bj( prescrip* 
tion, that is, corporations "which have existed as corporations from,a time 
whereof the memory of man runneth not to the contrary, and therefore are 
looked upon in law to be well created. For though the members thereof can 
show no legal charter of incorporation, yet in cases of such high antiquity the 
law presumes there once was one, and that by the variety of accidents which 
a length of time may produce the charter is lost or destroyed (t6. p. 8).” In 
oar opinion the corporation comtemplated by the Code of Civil Procedure is'a 
corporation as known in English law, that is, a corporation created with the 
express consent of the Sovereign or of such antiquity that the oonsen| of the 
Sovereign may be presumed. It is not alleged that the Akhara Panchaitr 
was founded with the sanction of the ruling authority, and the learned advopate 
for the appellants has frankly admitted that he is unable to trace the 
[170] origin of the plaintiffs’ association to royal sanction. Further', the 
antiquity of the association is not in our opinion such as to make it a corpora¬ 
tion by prescription. As the plaintiff's society is neither a corporation, nor has 
it got itself registered so as to make it " a company authorized to sue and be 
sued in the name of an officer or of a trustee,” we are constrained to hold 
that the suit has been rightly dismissed. 

The decision of PEACOCK, C. J., in Koylash Chandra Boy v. Ellis, 6 W. B., 
43, is an authority for holding that in a suit b$’ an unregistered or ftnincor- 
porated company, the names of the members of the company must be disclosed. 

If this is not done, and if the society is neither “ a corporation, nor a company 
authorized to sue or be sued in the name of an officer or of a trustee,” so as to 
make the provisions of section 436 of the Code of Civil Procedure applicable, 
the plaint is a bad one. As remarked in Stephanas Commeotaries (Vol. Ill, 
p. 17, 8th Edition), the rights and privileges of a corporation " d j not attach 
to any bodies of persons unincorporated, however connected they may be in 
point of social position, or however united by express compact; though a 
voluntary society of individuals should unite together by mutual agreement for 
common purposes, should provide a common stock by subscription, and sljould 
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Aobjeot themselves to laws of their own creation for the Government of their 
sooiet^r, yet all this will not entitle them to the privilege of suing or being sued 
in their social oapaoity.*’ 

As observed in the case relied on by the lower Court— Yutuf Beg y. The 
Board of Foreign Missions, dti:., 1. L. B., 16 AIL, 420, bodies of this nature 
wishing to claim the privileges and protection which the law assigns to corpora- 
tions “ should take care to have themselves incorporated and registered in such 
a way that those who deal with them or are brought in contact with them can 
know wtiom they are suing and by whom they are sued." 

We would also refer to the case. The Muhammadan Association of Meerut 
V. Bakshi Bam, I. L. B., 6 All., 284. 

[171] As was held in that case, so it must be held here, that the plaintiff 
society has per se no status in law to warrant its instituting a suit in its own 
name by some of its members. As the suit was brought in the name of the 
society itself, and does not purport to be a suit brought by some out of numerous 
persons haying the same interest, section 30 of the Code of Civil procedure has 
no application. We may add that in this ease permission to sue was not 
applied for under that section. 

For the above reasons we hold that the appeal fails, and we dismiss it, but 
without costs, as the respondents are not represented. 

Appeal dismissed. 


( 10 All. 171 ] 

PRIVY COUNCIL. 

The 10th November and 8th December, 1897. 

Presbht: 

Lobds Watson, Hobhousb and Davey and Sib B. Cough. 

Bindesri Naik.(Defendant) Appellant 

versus 

Ganga Saran Sahu and others.(Plaintiffs) Respondents. 

(On appeal from the High Court for the North-Western Provinces.] 

Construction of a contract in a mortgage deed as to interest. Also, the absence 
, of requirement to register, under section 17 of Act No. Ill of 

1877, petitions filed »n judicial proceedings. 

' A deed ot mortgage stipuli^ed in general terms that interest was to run npon the prin* 
eipal sums advanced, without any limitation as to the period of its currency; and also 
stipnlated that, in default of punctual payment at the end of each year, the mortgagees were 
4o be at liberty to treat unpaid interest as principal, and to recover it from the mortgaged 
property. According to the tenor of the deed, when all its provisions and conditions wen 
oonsidend, it was not the true oonstruotion that the capital sum was to cease to hear interest 
«t thl oontraot rate npon the arrival ot the time stipnlated for payment. 
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Mathura Das v. Raja Narindar Bahadur Pal, (1896) L. B., 23 I. A., 188; I. L. R.| 10 
Aft., 39, referred to and followed. Section I'fcof the Begistration Act, III of 1877, ^oee no* 
apply to proper jndioial prooeedings whether oonsisting of pleadings filed by the parties, o* 
orders made by the Court. 

Cboss appeals from two decrees (9fch March 1893) of the High Court, varying 
a decree (30th June 1888) of the Subordinate Judge of Gorakhpur. 

[172] These appeals were consolidated by an order in Council of the 
9th March 1893. The plaintiffs were mahajans in Gorakhpur. The defendants 
were Bharan Naik, deceased during the proceedings in the suit, and bis son 
Bindesri Naik. The claim was brought upon two deeds mortgaging a village, 
and shares in pattidari villages; the first deed dated the Qlst August 1875, 
securing a loan of Rs. 8,977 to be repaid in two years, with interest at 
Rs. 1*8-0 a month, and the second, dated theSrd May 1876 securing Rs. 2,977 
to be repaid on the date when the first loan would become due, at the same 
rate of interest. Both mortgages were by conditional sale, and the provisions 
in the first deed were made applicable to the mortgage in the second. All the 
particulars are set forth in theiV Lordships' judgment. t 

The principal question determined on this appeal related to theoonstruo* 
tion of the contract for the payment of interest, and to whether it was payable 
at the contract rate after the day, fixed for payment originally, had passed. 
Another question, (the answer to which had been the ground of decision in the 
High Court,) was whether petitions for further time filed by the mortgagors 
during proceedings comm/^nced for foreclosure should have been registered in 
order to be admissible in evidence in this suit, according to section 1? of the 
Registration Act, 1877. 

On the 18th January 1879 the mortgagees applied, under section 8 of 
Regulation XVII of 1806, for foreclosure, stating in this petition that the 
unpaid debt was Rs. 21,646. The prescribed procedure, however, was not 
followed up. Afterwards the mortgagees petitioned for a deduction ‘of 
Rs. 7,452 from their claim. 

On tlie following dates, viz., 3rd September 1879, 4th December 1879, 5th 
April 1881, 23rd May 1882, 15th April 1884 and 15th May 1886, petitions 
were presented to the same Court containing agreements between the parties, 
by which, in consideration of th'e amounts for which foreclosure might be 
obtained, the amounts being agreed upon in each petition, the period of the 
loan WBS, from time to time, extended Interest due, but unpaid, [178] was 
at those intervals added to the principal, the whole carrying interest at 
the rate stipulated by the deeds. The last petition stated it to be agreed that 
Rs. 33,444 were then due for principal and interest together and that the 
mortgagor should be liable for that sum with interest thereon at the rate of 
Rs. 1 8-0 a month upon having time granted to him by the mortgagees ; - that 
time was three months more ; at the end whereof upon default in payment of' 
principal and interest, the mortgagors, by taking proper steps, should become 
the proprietors of the land mortgaged. i 

Default made was followed by this suit claiming Rs. 43,450, commenced 
on the 12th December 1887. , ‘ 

The following were the principal issues :—Whether the mortgage bad or 
had not been foreclosed ; whether the whole of the mortgage debt bad boon, 
satisfied ; whether the interest had been properly calculated. 

Both the Courts below found that the foreclosure proceedings bad had 
no result, and that principal and interest were still unliquidated, Bfittha 
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CourtMOf Firsfi Insbanoe treated the adcnissioDS made ia the petitions for 
further time as the result of advantage taken of the helpless state of the 
debtors, and decreed only Bs. 24,900 to be due. 

On appeals by both parties a division Bench of the High Court referred 
to the petitions for time, taking the sum stated in the last as agreed upon. 
They gave the following reasons :— 

** Tfee plaintiffs’ contention here ia that that sum of Bs. 33,444-7-6 
should be taken as the principal due. Under the bond of the 21st of August 
1875 it was agreed that when interest was in default the mortgagees should 
be entitled to add such interest to the principal and treat it as principal. The 
conditions of the first bond were hy the second bond made applicable to the 
latter. Now, although the bonds do not appear to contemplate the payment 
of post diem interest, and although the greater part of '.hat sum of Bs. 33, 
444-7-6 must have been composed of post diem interest, it was in our opinion 
competent to the parties to agree on the one side that [174] the period when 
foreclosure should be finally applied for should t>e extended, and on the other, 
in consideration of such extension of time, that the original principal amounts 
should be increased hy adding to them interest at the rate stipulated in the 
bond, treating such interest as principal secured by the bond, and by agreeing 
that interest on such amount should be paid at such time as they might 
arrange. On the part of the defendants it was contended here that as the 
petitions, ipcluding that of the ISth May 1886, to whi^ch we have referred, were 
not registered, they could not be coasidered, or given effect to, in this suit. 
We do not agree with that contention. The proceedings instituted on the 
18th January 1879, were bjfore the Court in which those proceedings were 
instituted, and it was quite competent to the parties to those proceedings 
from time to time to present petitions, stating accounts upon the basis of 
which the Court might act without there being any necessity for those peti- 
tious being registered. The Indian Registration Act never could have been 
intended to make it obligatory upon jmrties to a proceeding pending in a 
Civil Cojirt to register statements of accounts agreed upon for the Court’s 
guidance, although those statements of accounts related to charges upon 
irampvable property. In our opinion those petitions may be looked at and 
effect given them. If the mortgagees had not on the basis of the agreements 
contained in those petitions granted time, they would have been entitled to 
recover by foreclosure or other proceedings the principal and interest stipu¬ 
lated in the mortgage contract and damages in the nature of interest for the 
non-payment of the principal amount on the due date. Here the mortgagors 
having from time to time obtained extension of time by agreeing to statements 
as to the amount due, seek to deprive the mortgagees of the consideration 
upon which the time was so extended, and to coniine them to such rights as, 
having r^ard to limitation, th^y would be entitled to on the two mortgage 
contracts standing hy themselves. That was not the intention of the parties 
at ^he time. The Subordinate [175] Judge did not take the Bs. 33,444-7-6 
as the basis upon which to calculate the amount of the decree. He was 
of opinion that the mortgagors were helpless, and that the mortgagees took 
nn^ue advantage of their h^plessness, and that as a Court of equity he ought 
to interfere.’ No evidence has been brought to our attention to suggest that 
any undue advantage was taken. 

" On the one. side the mortgagees were, in 1879, taking proceedings 
authorized by Regulation XVII of 1806, to obtain foreclosure : and on the 
other %ide the mortgagors were desirous of obtaining time. What was done 
was that time was given on the basis^of interest continuing to be payable at 
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the rate mentioned in the bonds, and that such interest should be added to 
the principal. In our opinion the Subordinate Judge was not justiOed in 
concluding that there had been any undue advantage taken by the mortgagees. 
In our opinion we shall be giving effect to the arrangement between the parties 
by making a decree under section 86 of the Transfer of Property Act, and 
fixing the amount at Rs. 33,444-7-6 with interest thereon at the rate of 
Rs. 1-8-0 per mensem for three months, from the 15th May 1886, and including 
in the amount on payment of which redemption will bo obtained, the lAaintiffs' 
proportionate costs on the amount decreed by us. The defendants will have 
time to pay the decretal amount within six months from the date of declaring 
the amount of the account to be taken in this office. The decree will be 
prepared under section 86 of the Transfer of Property Act. In preparing the 
account the proportionate costs *in this Court and the Court below of the 
defendants in respect of that portion of the claim disallowed hy us will be 
deducted from the amount payable by the defendants. The above principle 
will be applied to the appeal. •To the above extent the plaintiffi’ appeal is 
allowed with proportionate costs, and the defendants’ is dismissed with costs.’' 

On this appeal. 

[176] Mr. G. E. A. Ross, for the appellant, argued that the petitions filed 
in the foreclosure proceedings, representing transactions between the parties 
affecting immovable property, were within section 17 df the Registration 
Act III of 1877. The agreement stated in the petitions being treated as apart 
from the evidence, the ground of decision in the High Court’s judgment was 
insufficient. 

Mr. J. D. Mayne, for the respondents. The petitions in judicial proceed¬ 
ings required no registration. Any argument on the construction of the con¬ 
tract to pay interest, that it ceased on the day fixed for repayment of the loan 
to be claimable at the rate fixed, was precluded by the decision in Mathura 
Das V. Raja Narindar Bahadur Pal, (1896) L. R., 23 I. A., 138 : I. L. R., 
19 All., 39, which disaffirmed the judgment on this point in Narindag Baha¬ 
dur Paly. Khadim Husain, (1895) I. L. R., 17 All., 581. • 

Afterwards, on the 8th December 1897, tbeir Lordships’ judgment was 
delivered by Lord Watson : — 

The late Bhairon Naik, and his son and heir Bindesri Naik, who is the 
present appellant, on the 21st August 1875, executed a mortgage, in the form 
of a conditional sale, in favour of the deceased Debi Prasad, who is ndw 
represented by the respondents Ganga Saran Sahu and Ram Baran 
Sahu, and of the other respondent Goshain Moti Gir. By the terms 
of that deed, the mortgagors acknowledged that the sum borrowed is 
Rs. 8,997 in cash of the current coin ; that interest shall be paid on this 
sum at Rs. 1-8-0 per cent, per mensem ” ; and that they had, in lieu there of, 
given a conditional mortgage of the entire village of Ramnagra, and« of 
certain other shares of lands (which need not be enumerated) “ for a term of 
two years from this day, engaging to redeem the mortgaged shares by paying 
the entire amount in a single sum within or at the time* stipulated.’' 
The deed provided that, if they should fail to pay the principal money at the 
time stipulated, the mortgage of the shares should [177] in lieu of that money 
only be foreclosed; and they should every year pay the interest; and that on 
default of payment of interest at the end of the year, “ the creditors shall be at 
liberty to treat it as principal, and to recover it with interest thereoit from 
our person and our other property, and ijso fronS the property mortgaged.” 
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a seoond deed of mortgage I9y conditional sale, dated the 3rd May 
1876, which recites the previous deed of Slst August 1875, the appellant and 
his father borrowed from the same lenders " another sum of Bs. 2,997 of the 
current coin, engaging to pay interest thereon at Bs. 1-8-0 per cent, per 
mensem; that we tack this money on to the conditions of the former deed of 
mortgage by conditional sale, engaging to pay it with the amount of the said 
former deed ; that on default of payment of the amount of the former deed or 
of this hne, according to the terms of the former deed, the mortgage of the said 
snares shall, in lieu of the amount of both deeds, be foreclosed, and the sale 
shall become absolute.” 

The time of payment stipulated in the first deed, which was made appli¬ 
cable to both, arrived on the 9,1st August 1877. No payment having been 
made, the creditors, on the 18th January 1879, presented an application in 
the Court of the Subordinate Judge of Gorakhpur, praying that at first the 
usual process of allowing one year’s time should be issued to the mortgagors, 
and that, if they failed to deposit Bs. 21,066-41-3, the amount of principal 
and interest then claimed as due, together with future interest and costs of 
foreclosure, an order might be passed declaring the mortgage to be foreclosed. 
The record bears under the signature of the Judge, that the application was 
admitted by the present appellant and his father. 

On the 3rd September 1879, the creditors filed an application stating 
that they, had received two sums, together amoun^ng to Bs. 7,452, from two 
persons, one of whom had purcitased the entire village Bamnagra, and the 
other the 8-anna share of Mauza Tina from the mortgagors. They accordingly 
prayed [1783 thatBs. 7,452 should be deducted from the sum claimed in their 
original application ; that the village Banc;nagra and the 8-anna share of Mauza 
Tina should be exempted from foreclosure ; and that the remaining property of 
the mortgagors should be held liable to foreclosure for the balance of the amount 
originally claimed by them. The assent of the mortgagors to the application 
is attested by the signature of the Judge. 

After the expiry of the year of grace allowed them for consignation or 
payment, the mortgagors, between the 4th December 1879 and the 15th May 
1886, from time to time presented no less than five incidental petitions to the 
Cdhrt praying for further time. These petitions were, with consent of the 
creditors applying for foreclosure, confirmed by the Court, and directed to be 
filed with the foreclosure record. In each of these applications the mortga¬ 
gors stated the total amount of principal and interest which, at its date, was 
owing by them under the two mortgage deeds, after deducting the sums paid 
to account by their vendees. The sum thus stated by them in their last 
application, on the 16th May 1886, was Bs. 3 1,444-7-6. Upon that occa¬ 
sion, b^ consent of the creditors, they obtained an extension of time for three 
months; but they failed, as usual, either to consign or pay within the time 
allowed them. 

• On the 12th December 1887, the creditors filed their plaint in this suit, 
praying either to have possession on the footing that the prior proceedings bad 
effected a complete forecloaure, or to have the usual foreclosure decree. They 
claimed that the sum due to them was Bs. 43,450-11-6. In answer, the 
mortgagors filed a written statement in which they for the first time maintain- 
^ that the mortgage deeds did not cover interest, at all events beyond the 
stipulated term of payment, being the 21st August 1877. They did not 
dispute that, in their repeated applications which have been already referred 
to, they had constantly admitted and asserted that, under the deeds in ques¬ 
tion, they were not entitled to redgem, except upon payment of the principal 
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sums, wifch ioteresfc thereon at As. 18 j^r oent. per annum until [l79}4;aid ; 
and that in respect of such admission and assertion they had got an esten* 
sion of time with the consent of their creditors. But they contended that 
none of these proceedings in the Subordinate Court of Gorakhpur could be 
referred to or founded upon, because they had not heen registered in terms of 
section 17 of Act III of 1877. 

It dues not clearly appear whether the'Suhordinate Judge was of^opihion 
that interest was due under tlie mortgage deeds, and must be paid in order to 
avoid foreclosure. Had he been of that opinion, it would have been unneces¬ 
sary for him to consider the effect of the statements and admissions previously 
made by the mortgagors in order to obtain delay. He held that registration 
of such proceedings was not compulsory, and that these admissions must 
receive effect; but, being of opinion that the creditors had taken an undue 
advantage of the mortgagors’ helplessness, he, upon grounds which he describes 
as equitable, found that the creditors were only entitled to simple interest, 
and allowed the mortgagors to redeem on payment of Bs. 24,99Q*15-0, within six 
months. 

Both parties appealed against that judgment to the High Court at 
Allahabad. In disposing of the cross appeals, the Court, consisting of Sir JOHN 
Huge, C, J., and Aikman, J., expressed an opinion that the mortgage bonds did 
not appear to contemplate the payment of interest post diem, that is, after the 
day upon which it was stipulated that the principal of the loans ^as to be 
repaid. But they held that the mortgagors, having, from time to time, obtained 
extensions of the term of payment, by admissions that interest was included 
in the amount due, could not confine their creditors to such rights as they 
would have had under the two mortgage contracts standing by themselves. 
They held that judicial proceedings did not require to be registered under Act 
III of 1877, section 17; and also that the Subordinate Judge was not justified 
in finding that an undue advantage had been taken of the mortgagors. They 
accordingly increased the amount payable for redemption to Bs. 36.492-12-3, 
taking, as [1803 the basis of their calculation, the sum of Bs 33,^44-7*6, 
which the mortgagors had admitted to be due on the 15th May 1886. 

The only plea urged for the mortgagors in support of this appeal ,wh 8 
that founded upon Act III of 1877, which had been rejected by both Courts 
below. Their Lordships do not think that, according to the tenor of the 
mortgage deeds, it was intended tiiat the capital sums should cease to bear 
interest,upon the arrival of the time stipulated for their payment. The learned 
Judges in the Courts below appear to have fallen into the error, which wa« 
corrected by this Board in Mathura Das v. Raja Narindar Bahadur Pal, 
L. B., 23 I. A., 138, of confining their attention to a single passage, instead 
of taking into consideration the whole provisions of the deeds with respect to 
interest. In the present case, by the deed of thh 2l8t August 1875, tfie whole 
conditions and provisions of which are made applicable to both loans, it is 
stipulated, in general terms, that interest at Bs. 18 per cent, per annum is to 
run upon the principal sums advanced, without any limitation as to the period 
of its currency. And it is also stipulated that, in default of punctual payment 
at the end of each year, the creditors are to be at liberty to 4)reat interest as 
principal, and to recover it from the mortgaged property. It wa*8 therefore, 
in their Lordships’ opinion, unnecessary for the creditors, respondents in this 
appeal, to rely upon the admissions made by the mortgagors in the course of 
the foreclosure proceedings. 

Although, in the view which their Lordships take the question whether 
those proceedings can be founded on, witl^out their having been registered in 
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^rnis«of the Aofe of 1877, does not nectssarily arise in this appeal, they think 
it right to add that, having heard ooansel fully upon the point, they sre 
satisfied that the provisions of seojbion 17 of the Act do not apply to proper 
judicial proceedings, whether consisting of pleadings filed by the parties, or of 
orders made by the Court. 

[18f3 Their Lordshiris will, for these reasons, humbly advise Her Majesty 
to affirm the decrees appealed from, and to dismiss the consolidated appeals 
with 00 ^ 8 . 

Appeals dismissed. 

Solicitors for the Appellant: Messrs. Barrow and Rogers. 

Solicitors for the Respondents : Messrs. Pyke and Parrott. 

MOTES. 

[ Following this deoision, it w^s held that any compronaise dealing with matters within 
the scope of the sait would be within the exemption :—(1905) 31 All., 78 ; (1908) 35 Cal., 
887; (1909) 33 Mad., 102 : 6 M. L. T., 313. See also (1905) I C. L. J., 388 ; :i907) 6 C, L. 
J., 611; (1900) 4 O. <3., 78: (1908) 31 Mtd., 310; (191lf 81 M. L. J., 870; (1912)16 1.0., 
741 (All.).l 
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REVISIONAL CRIMINAL. 

, 2'he 11th December, 1697.* 

Present; 

Sir John Edge, Kt.. Chief Justice, and Mr. Justice Burkitt. 

Queen-Empress 

versus 

Fateh Bahadur.* 

,'Criminal Procedure Code, section 555 — Jurisdiction—Appellate Court not 

^ disqualified by interest from granting permission to a subordinate 

Court to try a case. 

The interest which might disqualify a Court from trying or committing for trial a case, 
^having regard to section 555 of the Code of Criminal Procedure, will not prevent an 
•appellate Court from giving the permission contemplated by that section. 

In this case a complaint was lodged against one Fateh Bahadur, a clerk in the 
employment of the North-Wastern Provinoss Club, of the commission by him 
■of an offence punishable under section 409 of the Indian Penal Code in respect 
of nooneys the property of the members of the Club. The complainant was 
the Honorary Secretary of the Club. The case came before the Cantonment 
Magistrate of Allahabad, who, being himself a member of the Club, referred it 
to the Sessions Judge under section 555 of the Code of Criminal Procedure to 
obtain his permission to try it. The Sessions Judge was also a member of the 
Club, and held on this appifeation that the prohibition contained in section 
-555 inferentfhlly applied to him also and disabled him from giving the permis¬ 
sion asked for. He accordingly declined to grant permission to the Cantonment 
Magistrate to try the case. Against this order of the Sessions Judge the 
■complainant applied in revision to the High Court. 

C182] Mr. O. P. Boys for the Applicant. 
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Ed^a. C. J. and Burkitt, J. :—A *oharge und^r the Indian Pena4 Ood«< 
oama on for investigation before the Cantonment Magistrate of Allahabad. 
The person charged had been a servant of the North-Western Provinces Club, 
fie was charged with having committed the offence punishable under section 
409 of the Indian Penal Code in respect of moneys belonging to the Club. 
The Cantonment Magistrate was a member of the Club, and he referred the 
matter to the Court of the Sessions Judge bf Allahabad for permission t<3 pro¬ 
ceed with the case. The Sessions Judge was also a member of the CJluh, and 
held that as he was interested as a member of the Club he had no jurisdiction. 
In that he was wrong. There is nothing in section 555 of the Code of Criminal 
Procedure to suggest that under these circumstances the Sessions Judge of 
Allahabad had not jurisdiction to grant permission to the Cantonment Magis¬ 
trate to try the case or commit it for trial. 

We set aside the order oi the Sessions Judge of Allahabad and direct the 
present Sessions Judge of Allahabad to consider the reference from Jihe Canton¬ 
ment Magistrate, as he has jurfadiction to decide whether permission should or 
should not be given to try, or commit for trial, tlio accused. 


r ao All. 189 1 

APPELLATE CIVIL. 


The 16lh December, IS97. 

Present: 

Mr. Justice Banerji and Mr. Justice Aikman. 


Inayat Husen and others.Plaintiffs 

versus 

.Ali Husen and others.Defendants.* 


Limitation—Adverse possession—Possession of usufructiuxry mortgagees — 

Act No. XV of 1877 (Indian Limitation Act), schedule ii, article 144 — 

Burden of proof. 

The possession of a usufructuary mortgagee being the po.ssession of all the persons who- 
have the right of redemption, that is, of all the persons entitled to the estate, it is only, when 
after redemption posses.sion is taken by some of the persons so entitled that their*po8se8aion 
ean become adverse as against the others. 

[189] In a suit for possession of immoveable property it is for the plaintiff to show by some 
primd facie evidence that ho has a subsisting title not extinguished by the operation of 
limitation before the defendant can be called upon to 8ub.s^ntiato a plea of adverse posses¬ 
sion. Parmanand Mi»r v. Sahib Ali, I.L.R., II All., 4.38, and Jafar HOsain y. Mashue Alt 
I. L. R., 14 All., 193, referred to. 


la dealing with the question of possession as between brothers and sisters in native 
families regard must be bad to the conditions of life under which such families live, and to 
t he fact that in such families the management of the property of the family is by reason of 

rwR * ** Maulvi Muhammad Abdul dhafuiv 

Officiating Subordinate Judge of Meerut, dated t]}e 17th Abgust 1894. 
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tte M^tMioa of the femele membert, ordinartly left in the hands of the mate members, ’in 
the oaee of snob families slight evidence of enjoyment of income arising from the property 
is sufficient primAfeu^ proof of possession. Pazal Karim v. Umda B»M, Weekly Notes, 
1884, p. 171, referred to. 

THB facts of this case sutticieDtly appear from the judgment of the Court. 
JPaodit Sundar Lai and Maulyi Ghulam Mujtaba, for the Appellant. 
Pafidit Moti Lai, for the Bespondent. 

Banerji and Aikman, JJ. :—The following pedigree shows the relation¬ 
ship between the principal parties to the suit out of which this appeal baa 
arisen:— 

Karamat Ali. 


Haabmat Ajj, 

SOM. 


Altai Ali, 
aon, died 
childleas. 


I 


Mubarak-un-nissa.oLatif-un-niaaa, 
daughter. daughter. 

I ! 


Sakina Begam, 
daughter, 

Dft. No. S. 


i 


Ali Husain, Azmat Ali, Wizarat Bismillah 
Dft. No. 1. Dft. No. 2. Husain, Begam, 

Dft. No. 3. Dft. No. 4. 


B 

Inayat 

Husain, 

Plaintiff. 


Wajafaat 

Husain, 

Plaintiff. 


I 


Rabmat Ali, Majid-un-nissa, Tarif-un-niasa, 

Dft. No. 6. * Dft. No. 7. Plaintiff. 

[184] The property in suit originally belonged to Karamat Ali, who died 
about fifty years ago, leaving him surviving his two sons and three daughters,, 
who , were heirs to his estate. The names of his sons alone, however, were 
entered in the revenue papers, and on the death of Altaf Ali the name of Hash- 
mat Ali alone was recorded, although the right to his share devolved on his 
surviving brother and sisters. Upon Hashmat Ali’s death the names cf his 
sons and daughter, who are the first four defendants to the suit, were entered 
in respect of 4he whole property. 

The first and second plaintiffs are the sons of Latif-un-nissa, and the 
third plaintiff is a daughter oftMubarak-un-nissa. The fourth plaintiff is the- 
purchaser from the other plaintiffs of a v^ortion of what is alleged to be their 
share of the estate of Karamat Ali and she is evidently financing the suit. 
Ttie extent of the legal share of the first three plaintiffs is 35 sihams out of 140,. 
t.s., one-fourth. 

The plaintiffs allege t'Tiat they have all along been in possession of thei^^ 
share jointly with the other heirs of Karamat Ali, but the first four defendants 
now dispute their title. The plaintiffs therefore brought this suit for establish¬ 
ment of their right to a fourth share, for possession of that share' and for 
partition of certain houses. 

The main defence to the suit was that of limitation. The lower Court- 
has allowed it and has dismissed th^ claim. 
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As regards a portion of the properly olaimed, namely, the resumed 
lands in kasha Khurja. the plea of limitation oaunot prevail. Tfiose landB 
were mortgaged by the ancestor and were in the possession of the mortgagee. 
'The mortgage having been discharged out of the usufruct, it was redeemed by 
the defendants Nos. 1 to 4 in 1888, when they took possession. The posses¬ 
sion of the mortgagee was the possession of all the persons who had the right 
of redemption, that is, of the persons entitled to the estate. It was only v^hen, 
after redemption, possession was taken by the first four defendants thsit their 
possession became adverse to the plaintiffs. As thesuit was brought within twelve 
[186] years from the date of the defendants’ possession, it was, as regards 
this part of the claim, within time. The Court below has evidently erred in 
dismissing this portion of the claim as barred by limitation. There is no 
•question as to the title of the plaintiffs and the extent of their share. So far 
as the muafi, lands are, concerned their title has not become extinct by lapse 
of time, and they are entitled to a decree. 

With regard to the remg,inder of the property it is contended that the 
suit is governed by article 144 of the second schedule to Act*No. XV of 1877, 
and that the burden of proof was on the defendants to establish the adverse 
possession alleged by them. In our opinion in every suit for possession, the 
plaintiff must prove not only a legal title to possession, but* a subsisting title 
not barred by the law of limitation. The effect of that law is not only to bar 
tbe remedy on the expiry of the prescribed period of limitation, but to extin¬ 
guish the right {vide section 28 of Act No. XV of 1877). It is therefore for 
the plaintiff to show by soma primd facie evidence that he has a subsisting 
title not extinguished by the operation of limitation before the defendant can 
be called upon to substantiate his plea of adverse possession. This was held 
by this Court in Parmanand Misr v. Sahib Ali, I.L. R., 11 All., 432, and Ja/ar 
Husain v. Mashnq Ali,l. L. R., 14 .All., 193. 

The quantum of evidence which it will be necessary for the plaintiff^o 
adduce will depend on the circumstances of each case. In some instances very 
slight evidence may be sufficient to shift the burden of.proof on the defendant. 
We agree with the observation of the learned .Judges in Fazal Karim f'. Umdq, 
Bibi, Weekly Notes, 1884, p. 171, that in dealing with the question of possession 
as between brothers and sisters in native families regard must be had " td the 
conditions of life under which such families live ” and to the fact that in.such 
families the management of the property of tiie family is, hy reason of the 
seclusion of the female members, ordinarily left in the hands of the male 
members. [186] In the case of such families slight evidence of enjoyment of 
income arising from the property is sufficient primd facie proof of possessioh. 
In the Huit before us the evidence adduced by the plaintiff hardlV amounts to 
such proof. 

[ The rest of tbe judgment in this case deals mainly with the evidence in the cade and 
therefore is not reported—Ed.] 

NOTES. • 

( As regards tbe onus of proof of possession, see also (1912) 17 1. C., 618 (All.); (1906) 
All., 760; (1905) 9 O. C., 91. 

As regards tbe presumption of management in tbe odbe of female relatives, see dlso 
(1911) 10 I. C., 41.3 (All.): (1901) P. R., 105.J 
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bbvisionaC cbtminal. 

The 18th December, 1897. 

Present: 

Mr. Justice Blair. 

i - 

Queen-Empress 
versus 

Lalta Prasad. * 

Act tio. XI of 1890 {Prevention of Cruelty to Animals Act), section 
6 [1)—Meaning of the word “permit." 

Held, that the word “ permits ” as used in section 6, clause (1), of Act No. XI of 1890^ 
implies knowledge of that which is permitted. 

O 

This was a referetice under section 438 of the Code of Criminal Procedure made 
to the High Court hy the Officiating District Judge of Saharanpur on an 

application for revision of an order passed by the Joint Magistrate. 

• 

The facts of the case are thus stated in the referring order:—“The 
applicant is a resident of the district of Farrukhabad, and is the sole 
proprietor pf a Company carrying goods and passengers between Saharanpur 
and Bajpur. He carries on business under the style of Lalta Prasad & Co. 
The local manager of the business is Lalta Prasad’s nephew Janki Das. It is 
admitted that he has complete control of the management, and that he haa 
various other local managers, clerks and drivers under him. Applicant waa 
prosecuted under section fi (1) of Act XI of 1890 (The Prevention of Cruelty 
to Animals Act), and fined Bs. 100, for permitting to he driven in a tonga a 
horse which was suffering from severe harness galls and excessive weakness. 
The only point taken by Mr. Vansittart for petitioner is that Lalta Prasad 
cannot ^e said to have ' permitted ' the unlawful use of the animal. It is 
admitted that Lalta Prasad is a respectable man, that he usually resides at 
[187j Farrukhabad and rarely comes here, and that be was at Farrukhabad 
when the alleged cruelty was committed.” 

Onder these circumstances the Sessions Judge was of opinion that the 
applicant could not be said to have “ permitted ” the alleged cruelty within the 
meaning of the .Act. 

(» 

Mr. A. E. Byves, in support of the Reference. 

The Government Advocate (Mr. E. Chamier), for the Crown. 

Blalp. J. —This is a case ^hich has been submitted to this Court under 
section 438 of the Code of Criminal Procedure, with the recommendation, that 
the order of conviction should be quashed The person convicted is unquestion- 
ab^ a resident of Farrukhabad. He made it his business to let out horses and 
ponies on hire, and a certain pony, his property, was being used, and cruelly 
need, on the high road between Saharanpur and Bajpur. The driver who 
committed the ill^sage was his servant; the nature of the ill-usage was this, 
that, the pony was driven when it was, through collar galls, quite unfit to be so 
driven. The question is whether the owner “ permitted ” such illegal employ¬ 
ment of the animal. The word " permit ” has a well-known meaning, and,. 

unless under very exceptional circumstances, implies knowledge of that which 

■ . . . . ■' — .. . . . ■ 

* Orimjnal Revision No. 662 of 1897. 
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ia*permitted. Such kno\vledge, it is not suggested, was in the possession ’of 
the owner of the pony. Mr, Chamier has been instructed to call my attention 
to two oases in the English Beports, in which a larger meaning has been given 
to the word “ permit than that which it bears in common parlance. One 
case is reported in 13 Law Journal. C. P., page 319 ; the other is reported in 
Law Beports, 12 Q.B., page 639. In one case the person convicted was the owner 
of a licensed Music Hall. The other was a case of a Bailway Company. 1 do 
not think the special circumstances existing in those cases have any parallel in 
this, and I am not aware of any case arising in an Indian Court in ^^ich the 
word " permit” has been interpreted, in a quasi-criminal case, in any meaning 
more extensive than that which it obtains in common parlance. No doubt the 
decision of this case adversely to the conviction will [i88] materially limit the 
usefulness of the Act. That is a conclusion which I cannot obviate if the 
plain wording of the> Act seems to me to make for the more limited construction. 

I therefore reluctantly set aside this conviction and order the fine, if paid, to bo 
at once returned. 


[ 90 All. 188 ] 

APPELLATE CIVIL. 

Thfi 22nd December, 1897. 

Present: 

Sir John Edge, Kt., Chief Justice, and Mr. Justice Bubkitt. 

Tikam Singh and others...Defendants 

versus 

Tbakur Kishore Bamanji Maharaj, through 
Shoo Gopal and others.Plaintiffs.* 

Civil Procedure Code, sections 32 and 109—Powers conferred by section 32 
exereiseable even after an order has been passed under section 108. 

. K Cod* of Civil Procedure in reepeot of 

<.he addition of parties were exercisable even after a suit bad been reinstated on an' application 

under swtion 108 of the Code made by one of the defendants who had not been served with 
notice of the suit. * • " 

IH this o*“ » noder th« Tran,f.r o( Prowrty A.t wu brought 

by the tru8teo8 of . Tik.m sSSh 

his son, and other defendants. In that suit a decree fnr eaL 
Subs^uently Tikam Singh who had not been served with not ce of the^lwt' 
applied under section 108 of the Code of Civil Procedure to have the di^^ 
set aside as against him, and it was accordingly set aside After th« .nT 
agwnst Tikam Singh had been reinstated on the file of pending su ts. the plarnliffl 
made an application under section 32 of the Code of Civil Proc^duJe nrai!?: 

* First Appeal frean Order No. 112 of 1896, from an order of a ^ -■* 

Eeraj-ud-din, Bnbordinat* Judge of Agra, dated the 18th. November^l8M^^^ M u ha mmad 

• 
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that a mioor brobher of Tikam Singh, and Tikam Singh's two minor sons shouVl 
be bropgbt upon the record as defendairts, they being all members of the same 
joint Hindu family and parties interested within the meaning of section 85 of 
the Transfer of Property Act. This application was granted and the names of 
the minors were put on the record of the suit. Against this order Tikam Singh 
Appealed to the High Court. 

[189] Munshi Ram Prasad, for the Appellants. 

N. Banerji, for the Respondents. 

Edge, C. J., and Bupkitt, J. :—A suit for saleunder the Transfer of Pro¬ 
perty Act was brought against Tikam Singh and others. A decree for sale 
was made. Subsequently Tikam, who had not been served with notice of 
the suit, presented an application under section 108 of the Code of Civil 
Procedure to have the decree set aside as against him, and it was accordingly 
set aside. Thereupon the plaintiffs applied to have Tikara’s minor brother 
and his two miuor sons brought on under section 32 of the Code of Civil 
Procedure as defendants, they being all members of a joint Hindu family and 
parties interested 'within the meaning of section 85 of the Transfer of Property 
Act. The Court made an order bringiog the minors on the record. From 
that order this appeal has been brought. It appears to us that, as the suit 
was still at hearing before the Court of First Instance, so far as the 
plaintiffs and Tikam Singh were concerned, the Court could exercise its dis¬ 
cretion under section 32 of the Code and add these defendants. We cannot 
say that the Court exercised its discretion wrongly.* Such a case as this can 
bat seldom occur, but in similar cases a Court ahold be cautious in making an 
order under section 32 of the Code of Civil Procedure. Here the parties 
brought on were all in the same interest. Other oases might occur in which 
the interests might be conflicting. We dismiss this appeal with costs. 

Appeal dismissed. 


MOTHS. 

[ See also (1905) 32 Cal., 483.] 


[ SO All. 189 ] 

The 23rd December, 1397. 

Present : 

Mr. Justice Aikman. 

Pran Nath Ghose.Petitioner 

versus 

Jado Nath Bhattapharji.Opposite Party. 

Act No. ? of 1881 (Probate and Administration Act), section 9 — Appli¬ 
cation for probate by an executor. 

Although under section 85 of the Probate and Adminiatralion Act, 1881, it is within the 
discretion of the Court to refuse to |;rant an application for ( 190 ] letters of administration, 
noBUoh disoretion is given in regard to an application for probate by a person selected by a 
testator for the administration of his estate. Htera Coomar Sircar v. Doorganumi Dad. 
I. L. B., SlOal., 100, referred to. 

*First Appeal from Order No. 79 of 1897, from an order of G.L. M. Bales, Bsq., District 
Judge of Benares, dated the 10th July 1897. 
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^HlS was an appeal arising out of an application for probate of a will 
under section 9 of Act No. V of 1881. •jThe applicant, Babu Pran Nathphoae,. 
and the opposite party, Babu Jado Nath Bhattaoharji, were the two executors- 
of the will of Musanimat Sonamani Dasi. Jado Nath took out probate of the 
will in tlfe Court of the District Judge of Benares on the 9th May 18^. 
Pran Nath seems to have declined to take any part in carrying out his duties- 
as executor, and in fact seems to have been sued by Jado Nath in the Court 
of Small Causes for the recovery of moneys in his possession belonging^o tbe 
estate of the testatrix. Subsequently, on the i7th of March 1897, Bran Nath 
applied to the Court of the District Judge for probate.to be granted to him of 
the will of Musammat Sonamani. This application was opposed by Jada 
Nath and was dismissed by the Judge, chiefly, it would appear, on the ground 
that tbe applicant had been sued by the opposite party in his capacity as exe¬ 
cutor and a decree^had been passed against him in the Benares Small Cause 
Court. From this order the applicant appealed to the High Court. 

Babu Joptndro Nath Chaudhri, for the Appellant. 

Babu iiaUsh Chandra Danerji, for the Respondent. ^ 

Aiknian, J. ;—This appeal arises out of an application made under the 
Probate and Administration Act of 1881 for probate of a will. On tbe 20tb 
of December 1895, Musammat Sonamani, a Hindu lady,.executed a will, in 
Vrbich she named the appellant Pran Nath Ghose and tlie respondent Jadu Nath 
Bhattacharji executors of the will. On the 9th of May 1896, the latter applied 
for and obtained probate of the will from the District Court of Benares. On 
the 17th of March 1H97, the appellant also applied for probate of the will. 
This application was refused by the learned District Judge, and the &ppHcant 
appeals to this Court. The appeal must succeed Section 9 of the Act provides 
[191] that when.several executors are appointed probate may be,granted to all 
simultaneously or at different times. If the applicant is an executor named 
by the will and is under no legal incapacity to act, the Court has no option 
but to grant him probate. Section 85 of the Act enacts that it is within.the 
discretion of the Court to refuse to grant an application for letters of adminis¬ 
tration, but no such discretion is given in regard to an application for probate by 
a person selected by a testator for the administration of his estate. *The cese 
of Hfiera Coomar Hircar v. Doorgamoni Dasi, I. L. R., 21 Cal., 195, is in point. 

I decree the appeal, with costs here and in the Court below, and direct the 
District Judge to grant the application. 


Appeal decreed 
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C 20 All. iOf } 

The 23rd December, 1897. 

Present: 

Mr. Justice Blair and Mr. Justice Aikman. 

Baghunath Kuari and another.Defendants 

versus 

Munnaa Miar.Plaintiff.'' 

Hindu law — Mitakshara — Successioji — Sister’s son. 

Held that in the absence of nearer relatives a man may be heir to his mother's brother 
as regards property which is governed by the Mitakshara law of inheritance. Thakoorain 
Sahiba v. Mohun Lall, 11 Moo. I. A., 386 ; Rao Kurun Singh v. Naujab Mahomed Fyz Ali 
Khan, 14 Moo. I. A., 187 : Amrita Kumari Debi v. Lakee Narain Chakrabutty. 10 W. R., F. 
B., 76; Oirdhari Lall Royv. The Bengal Government 12 Moo. I. a., 448 ; Naraini Kuar v. 
Ghandt Din, I. L. Rn, 9 All., 467 ; and Umaid Bahadur f. Udoi Chand, I. L. R., 6 Cal., 119, 
referred to. 

This was a suit to set aside a deed of gift. The plaintiff was the nephew— 
sister's son—of one Nand Gopal Pande. Nand Gopal died some twenty years 
before suit and his widow Raghunath Kuari succeeded to the property left by 
him. On the 29th of April 1894 the widow executed a deed of gift of the property 
left by Nand Gopal in favour of one Hub LaJ, a stranger to the family. The 
plain tiff'll hereupon sued to have the deed of gift [192] executed by the widow 
set aside on the grounds that the property w’ith which it dealt was ancestral 
and that he (this plaintiff) was the reversioner to the estate of Nand Gopal. 
The Court of First Instance (Subordinate Judge of Mirzapur) gave the plaintiff a 
decree so far as the immovable property dealt with by the deed of gift was con¬ 
cerned, but dismissed the suit in respect of the movable property entered in the 
deeS. The defendants appealed. The Lower Appellate Court (Officiating Dis¬ 
trict Judge of Mirzapur) dismissed the appeal. 

The defendants thereupon appealed to the High Court. 

Mr. IV. Wallach, for the Appellants. 

llunshi Ram Prasad and Babu Bishnu Chandar, for the Respondent. 

Blair and Aikman, '^J.—The appellant Musammat Raghunath Kuari is 
the widow of one Nand Gopal, who died upwards of twenty years ago leaving 
certain immovable property. Nand Gopal died without any issue. On the 
29bh of April 1892, Musammat Raghunath Kuari executed a deed, in which, 
after a recital that she is in sole and exclusive possession of tbe above-mention¬ 
ed immovable property, she declares that after her death one Hub Lai, a minor, 
who ia unconnected with the family, shall be full owner of this property and 
of certain^movable property. This deed was registered on the 6th of May 
1892. The plaintiff, who is respondent in this appeal, is the son of Nand 
Gopal’s sister. He came into Court on the allegation that the above deed was 
invalid, inasmuch as Musammat Raghunath Kuari, a childless widow, had no 
powur to make a transfer of ^e property. He prayed for the cancellation of 
the deed. He obtained a decree from the Subordinate Judge declaring that 
the deed, so far as it related to the immovable property, should be of no effect 
after the death of Musammat Raghunath Kuari. The dead, so far as it related 
to the movable property, was upheld. On appeal this decree was affirmed by 

* Second Appeal No. 63 of 1895, from a decree of Kuar Juala Prasad, District Judge of 
Miriapur, dated the 2nd May 1895, confirming a decree of Rai Pandit Indar Narain, Subor« 
dinate Judge of Minapur, dated thet20th September 1894. 


9 AriL.~lf 
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the learned District Judge. This second appeal has been brought by Musfimniat 
Baghunath Kuari and the minor Hub Lai, who was made a defendant to the shit. 

[1933 The learned counsel who argued the case on behalf of the appellant, 
put forward two contentions. The first of these was that the execution of the 
deed in question gave the plaintiff no right of action. We are of opinion that 
this contention cannot be sustained. We c^onsider that it is immaterial whether 
the deed be regarded as a deed of gift or as a will. In this deed li^Sifoimat 
Baghunath Kuari undoubtedly asserts a full ownership to the property to which 
the plaintiff claims he is entitled to succeed on her death. The deed was 
registered by her in a public office. We consider that there is no doubt that the 
action of Musammat Baghunath Kuari threw a cloud upon the plaintiff’s title, 
and that it is open to the Court under the provisions of section 42 of the 
Specific Belief ActT, 1877, to make the decree which it did make as against 
Musammat Baghunath Kuari. But we are so far with the learned counsel in 
that we hold that the plaintiff had no cause of action against the minor Hub 
Lai, inasmuch as the latter h&d done nothing to assert any fjtle or claim under 
tbe deed in his favour. We think that the decree of the lower Court must be 
modified by dismissing the minor from the suit. 

The next contention upon which the learned counsel* for the appellant 
relied in assailing the decree of the Courts below was that a sister’s son is no 
heir according to the Mitakshara law, by which the parties are governed. It 
is found by the lower Courts that the deceased Nand Gopalleft nomearer heirs 
than the plaintiff. The learned counsel for the appellant contends on the 
authority of two rulings of the Privy Council, namely, Thakoorain Sahiba v. 
Mohun Lull, 11 Moo. I. A., 386, and Bao Kumn Sing v. Nawab Mahomed Fye 
Ali Khan, 14 Moo. I. A., 187, that a sister’s son is no heir according to the 
Hindu law. The former of these rulings was considered by a Full Bench of 
the Calcutta High Court in the case of Amrita Kumari Debt v. Lakee Narain 
Chakrabutty, 10 W. B., F. B., 76, and it was held that it could not be lookefi on 
as an authoritative [1943 decision against the rights of the sister’s son. We 
entirely concur in the view which was taken by the Calcutta High Court as to 
the effect of the decision of their Lordships of the Privy Council. In the second 
case relied on by the learned counsel, it is true that their Lordships observed, 
at page 196 of the judgment:—“ It is clear that tbe sister and her descendants 
find no place in tbe tables of succession according to the law of the Mitakshara.” 
But it is clear from the judgment that it was not necessary for the Privy Council 
in this case to decide as to the rights of a sister’s son, inasmuch as the point 
had not been taken in the lower Court. This cannot, in our opinion, be looked 
on as an authoritative decision binding upon us adverse to the rights of tbe 
sister’s son. It is true that the sister’s son is not mentioned in the Mitakshara, 
amongst other relatives capable of taking by inheritance the property of a deceas¬ 
ed Hindu in preference to the king. But, as was held by their Lord^ips of the 
Privy Council, in the case of Girdhari Lai Roy v. The Bengal Government, 12 
Moo. I. A., 448, at p. 465, the text of the Mitakshara ” does not purport to be an 
exhaustive enumeration of all Bandhus who are capable of inheriting, nor 
was it cited as such, or for that purpose by^he author of the Mitaksjiara; 
it is used simply as proof or illustration of his proposition, that there are 
three kinds of classes of Bandhus.” In the case just referred to it was 
held that a maternal uncle is an heir. Their Lordships observed that such an 
inference, i.e., that a maternal uncle was incapable of taking the property of 
a deceased Hindu ” in the teeth of the passages which say that the king 
can take only if there be no relatives to the deceased, seems to bftvlolenl 
and unsound.” We are of opinion tb^at this •observation applies with eqnal 
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force to the case of the sister’s soar In the judgment just quoted their 
Lordships referred, if not with approval, at all events without disapproval, 
to the Full Bench decision of the Calcutta High Court which has been 
mentioned above. In the case Naraini Kuar v. Chandi Din, I. L. B., 
9 All., 467, this Court, referring to the Full Bench case of the Calcutta 
[l96]High Court, and to another case —Umaid Bahadur v. Ddoi Chand, I. L. R., 
6 Oal« 119,—observed:—“ All that these authorities, as it appears to us. 
establisEMs that, according to the Mitaksbara, which is the law prevailing in 
these Provinces as to inheritance among Hindus, a sister’s son may be heir to 
his mother’s brother, a proposition which appears at one time to have been 
doubted.” 

On a review of all the authorities we have no hesitation in coming to the 
conclusion that, in the absence of nearer relatives, a man may be heir to his 
mother’s brother as regards property which is governed by the Mitaksbara law 
of inheritance. This disposes of the second contention of the learned counsel 
for the appellant. The result is that we modify the decree of the Lower Appel¬ 
late Court by dismissing the suit as against the minor Hub Lai. As the appeal 
has substantially failed, the respondent will have bis costs in this Court. 

j Decree modified. 


NOTES. 

t As regards the test of tapituLaship tbe latest authority is the decision of the Privy 
Counoil in (1^14) 42 Gal., 384.] 
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The 23rd December, 1897. 

Present: 

Sir John Edge, Kt., Chief Justice, and Mr. Justice Blair. 

Shankar Dat Dube..Applicant 

versus 

Badha Krishna.Decree-holder.* 

CivU Procedure Code, section 108—Decree ex parte— Appearance—Pleader 
retained in suit but not instructed. 

A party defendant retained a pleader to defend tbe suit against him, and the pleader filed 
a v^kalatnamah and did certain acts for the defendant. However, when the suit came on 
for hearing the pleader came into Court and stated that he bad no instructions and could not 
go on with the case, practically, that he had retired from the case. Thp Court proceeded 
with the suit and made a decree in favour of the plaintiff. 

Held t&t this decree was a decree <x parte within the meaning of section 108 of the Code 
of Civil Procedure. Bhagwan Das v. Hira, I. L. R., 19 All., 355, and Jonardan Dohey v. 
fiomAAone Singh, I. L. B., 33 Cal. 736, referred to. Sahibeada Zein-ul-abdin Khan v. Ahnuxd 
Rasa Khan, L. R., 5 I. A., 338, distinguished. . 

TEE'faots of this case are fuHy stated in the judgment of the Court. 

[196] Paudit Sutufar Lai and Munshi Kalindi Prasad, for the Appellant- 
Messrs. T. Oonlan and D. N. Banerji, for the Respondent. 

Bdtfe. 0. J., and Blair, J.:— Bai Badha Krishna brought a suit against 
Shankar Dat Dube, then Baja of .Taunpur, on a bond alleged to have been given 

* Fflrst Appeal No. 3 of 1897, from an order of Munshi Mata Prasad, Subordinate Judge 
of Benares, dated tbe 8th Ootober 1696. 
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by the Baja’s deceased elder brother. •The Baja entered an appearance, filed 
a written statement and appointed pleaders to act for him. One of tboM 
pleaders was one Satish Chandar, a pleader practising at Benares. The suit in 
question was filed' in the Court of the Subordinate Judge of Benares, and the 
vakalatnamah which was given by the Baja authorised Satish Chandar and the 
other pleaders therein named to conduct the suit on behalf of the Baja, and to 
answer any questions, Ac. Satish Chandar obtained more than one adjourn¬ 
ment, and on the 31st of January 1896, he obtained an adjournment^dntil the 
19th of March in tliat year. On the 19th of March when the suit was called on 
for hearing and disposal, Satish Chandar stated that no one had come nearhim 
on the part of the Baja, and that he had no instructions. Thereupon the 
Subordinate Judge proceeded to dispose of the suit upon the evidence on the 
record, and, arriving at a finding in favour of the plaintiff, made a decree for 
the plaintiff. Baja Shankar Dat Dube subsequently applied to the Subordinate 
Judge under section 108 of Act No. XIV of 1882 for an order to set aside the 
decree. The Subordinate Judg^, without considering whether Baja Shankar Dat 
Dube was prevented by sufficient cause from appearing and maintaining his 
defence at the hearing on the 19th of March 1896, dismissed the application on 
the ground that the decree in question which he had passed against Baja 
Shankar Dat Dube was not a decree passed ex parte. He appears to have 
arrived at that conclusion because he considered that on the 19th of March 
1896, the Baja was represented by Satish Chandar having instructions. This is 
an appaal from that ordetb 

Although Satish Chandar was still the vakil of the Baja, and under his 
vakalatnamaii had full authority to act in the suit [197] within the limits 
of that vakalatnamah for the Baja he stated that he bad no instructions. We 
understand from that, that he had practically retired from the case. It is 
difficult to understand how a pleader, even in the Court of the Subordinate 
Judge of Benares, can conduct a case for the defendant without instructidns. 
It appears to us that the decisions of the Court in Bhagwan Dai v. Hira, 
I. L. B., 19 All., 355, and of the High Court at Calcutta in Jonardan Dobey v. 
Rnmdhone Singh, I. L. B., 23 Cal., 738, are authorities in favour of the conten¬ 
tion of the appellant that an application lay in this case under section 108 of 
Act No. XIV of 1882. On the other hand we have been pressed by the learned 
counsel for the plaintiff decree-holder with the decision of their Lordships of 
the Privy Council in Sahibzada Zein-ul-abdin Khan v. Sahihzada Ahmad Baza 
Khan, L. E., 5 I. A., 233; S. C., I. L. E., 2 All., 67. The procedure which the 
Subordinate Judge must, in our opinion, have adopted was that under section 
157 of Act No. XIV of 1882. That section makes applicable, so far as may 
bo, to cases coming within the section the procedure of Chapter VII of the 
Code. Section 157 apparently relates to a l^ter period in the litigation than 
the sections which are to bo found in Chapter VII, but there is no*”difficulty 
in ascertaining the rule to be followed in cases under section 167 by reference 
to Chapter VII. It has been contended for the plaintiff decree-holder thatrthe 
effect of the decision of their Lordships of the Privy Council in Sahihzada 
Zein-ul-abdin Khan v. Sahihzada Ahmad Raze Khan, L. E., 5 I, A., 238 • 
S. c., I. L. E., 2 All., 67, is that there can be no decree which q»n be called a 
decree ex parte against a defendant who has at any time and on any occasion 
before the decree is made put in an appearance in the suit, although at the 
hearing he may have been absent and unrepresented, or may have had present 
merely a pleader who had no instructions. In our opinion the decision of 
their Lordships of the Privy Council merely referred to the opening paragraph 
of section 119 of Act No. VIII of 16(^9. Tbfat section itself shows quite 
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clearly, thafc [198] there can be ex parte»decreeB against defendants whether or 
not they have put in appearances in the suit. The prohibition of an appeal in 
the earlier part of section 119 is limiied, to apply the decision of their Lord* 
ships of the Privy Council, to a case in which the defendant had not put in any 
appearance at all. In our opinion the decision of their Lordships of the Privy 
Council has no bearing on the case before us here. 

We hold that this was a decree passed ex parte against a defendant within 
the mealing of section 108 of Act No. XIV of 1882 for, although the defendant’s 
pleader was physically present in Court, he was not there representing the 
defendant in the suit. We set aside the order under appeal, and we remand 
this case under section 562 of Act No. XIV of 1882 to the Court of the Sub¬ 
ordinate Judge to be disposed of on the merits. We make this order with 
costs to the representative of Baja Shankar Dat Dube. 

Appeal decreed and cause remanded. 

MOTES. 

[ The Privy Gotfncil affirmed this decision in (1900) 23 AIL, 220. 

In accordance with the explanation of ‘ appearance ’ herein are these decisions ;—(1898) 
28 Bom., 414; (1899) 22 All., 66 ; (1907) 34 Cal., 403; (1908) 31 Mad., 505 ; (1907) 1 8. L B., 
115; see also (1893) 2C AIL, 294.] 
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The 4th January, 1S98 
Present; 

Sir John Edge, Kt., Chief Justice, and Mr. Justice Burkitt. 

Udit Narain Singh and others.Defendants 

versus 

- Shib Rai.Plaintiff.'^ 

Cause of action—Suit for damages for removal of crop—Defendant entitled to 
possession under decree of a competent Court of Revenue —Plaintiff in actual 
possession under an illegal decree of a Civil Court — Trespass. 

A held a decree of a competent Court of Revenue for possession of certain land as 
against B, and obtained under that decree formal possession of the land. B, however, was 
allowed to remain in such necessary possession of the land as was requisite to enable him 
to remove a crop which was on the land. B removed bis crop, and thereafter sued in a 
Ci;ul Court for a declaration that be was A’s tenant of the land in question bolding occu¬ 
pancy rights. A did not defend the suit, and the Civil Court passed a declaratory decree in 
favour of the plaintiff, and further proceeded to execute that declaratory decree by putting B 
in possession. Subsequently B sued A for damages in respect of the alleged removal by 
A of a secAud crop, which he asserted that he (B) bad sown upon the said land. 

Held that B had no cause of action, and that even if in fact he had sown the crop in 
respect df which damages were claimed, be did so at bis own peril and as a trespasser. 
[199] The facts of this case are sufficiently stated in the judgment of 
the>Gourt. • 

Mr. A. E. Byves, for the Appellants. 

Munshi Oulzari Lai, for the Respondent. 

Ed^B. C. J. and.Barkitt, J.;—This was a suit for damages based upon 
an allegation that the defendants wrongfully out and appropriated the plaintijGF’s 

* First Appeal No. 50 of 1897, from an order of J. \V. Muir, Esq., District Judge of 
Fartukhabad, dated the 12th Ma^t 1697. 
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drop. The facts of the case, so far as^they are material, are as follows*Ttii 
principal defendant, namely. Baja Udlt Narain Singh, obtained an or^r or 
decree from a competent Coutt of Bevenue establishing bis title to possessimi oi 
the land and establishing the fact that the plaintiff had got no title, and, the 
plaintiff being in possession, the Court of Bevenue decreed possession to the 
Baja and gave him formal possession. At that time a crop of the plaintiff's was 
growing on the land, and the amin, apparently overlooking the fact that emotion 
42 of the Rent Act (Act No. XII of 1881) did not apply to the oase^allowed 
the plaintiff to continue in such necessary possession as would be requisite for 
gathering and removing the crop: possession of the land was given to the Baja. 
The plaintiff gathered and removed the crop, and thereafter brought a suit in 
a Civil Court for a declaration that he was a tenant of the Baja of the land in 
question holding occupancy rights. That suit did not lie in the Civil Coart, 
which had no jurisdiction to entertain it. The suit was one which came under 
section 95 of Act No. XII of 1881. It was liable to be defeated also on another 
ground, namely, that, if the plaintiff was entitled, he was not in possessicin 
and could have sought consequential relief. For some reasoh the suit was un> 
defended, probably through an oversight, or through indifference as to what the 
Civil Court might do in a suit which was not within its jurisdiction. This 
plaintiff got a decree declaring that he was entitled as acf occupancy tenant. 
The Civil Court, having granted him a declaration of title in a suit in which it 
had no jurisdiction to interfere, next proceeded to execute its declaratory decree 
by giving this plaintiff possession, overlooking the fact that the only execution 
[200] of a declaratory decree is for such costs as may be decreed and may not 
have been paid. This plaintiff alleges that he sowed the crop in respect of 
which this action is brought. If he sowed the crop, he sowed it as a trespasser. 
He had got neither title nor lawful possession. The first Court dismissed this 
suit. The Court of first appeal set aside the decree of the first Court, and made 
an order under section 562 of the Code of Civil Procedure. From that order 
this appeal has been brought. The plaintiff bad no cause of action. If in fact 
the plaintiff did sow the crop in question, which is disputed, be did so at his 
own risk and as a trespasser. We allow this appeal, and, setting aside the order 
of the Court of first appeal, we dismiss the appeal to that CJourt and restore 
the order of the first Court. The appellant here will have his costs of this appeal 
and of the appeal to the Court of first appeal. 

Appeal decreed. 
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The 22th January, 1898. 

Pbbsbnt : 

Mb. Justiob Blaib and Mb. Justtob Aikman. 

The Mnnioipal Board of Cawnpore.Defendants 

versus 

Lalla and another.Plaintiffs.* 

Customary right — prescription—Ghat dedicated to the public—Right to 
occupy specific portion of ghat not susceptible of acquisition by 
prescription — Qangaputras. 

Held that no exolusive right of occupation could be acquired by prescription in any specific 
portion of a bathing ghat the use of which was dedicated to the public. Husain Ali v. Matuk- 
man, 1. L. B., 6 All., 39, followed. Tyron v. Smith, 9 Ag and £., 406, and Turner v. Bing- 
wood Highway Board, L. B., 9 Eq., 418, referred to. 

THB facts of this case are fully stated in the judgment of the Court. 

The Government Advocate (Mr. E. Chamier) and subsequently the offi> 
eiating Government Advocate (Mr. A. E. lioyve), tor the Appellants. 

Pandit Moti Lai, tor the Respondents. 

C20l39lBii'. d .—This suit is brought hyLallu andMurli Dhar, two brothers, 
for the felief that, by a declaration of the rights of the plaintiffs and removal 
of the illegal interference offered by the defendants and the invalidation of the 
orders of the Municipal Board of Cawnpore, a decree may be passed in favour 
of the plaintiffs allowing them to sit whenever they please at their old seats 
mentioned below at the Sarsaiya ghat on the bank of the Ganges in the city of 
Cafvnpore to attend to their jajmans at the time of bathing and other religious 
performances, and to receive their dues and presents, &c., as usual from them 
with their consent. 

The plaintiffs are Gangaputras, and have no doubt themselves, as have, it is 
alleged, their ancestors, exercised their functions upon the Sarsaiya ghat. Others 
of tlTe same class have done the same. What they claim is a right as Ganga¬ 
putras to occupy to the exclusion of all other persons certain particular 
defined and measured spots upon the ghat. Their claim is based exclusively 
upon prescription. The defendants are the Municipal Board of Cawnpore. 
aqd, in the absence of proof to the contrary, must be presumed to have been 
acting within their jurisdiction in relation to the matters complained of, unless 
their right of control and interference is limited by some right acquired by the 
plaintiffs. No argument has been addressed to us questioning their general 
jurisdiction. The history of the ghat is not absolutely clear, but this much 
we can gather from the pleadings and the admissions of the parties, that there 
ha8 been at some time, probably remote, a dedication of the ghat to the use of 
pilgrims desiring to perform their spiritual ablutions in the sacred river. Beyond 
doubt for the proper performance of those ablutions and accompanying cere¬ 
monies the services of Gangifputras would be required. We have nothing before 
us to show tdiat the plaintiffs claim any interest in the soil upon which the 
ghat stands. Their allegation amounts simply to this :—"We and our ancestors 
as Gangaputras, and for the performance of our functions of Gangaputras, 

* Second Appeal No, 891 of 1896, from a decree of Baba Madho Dae, Additional Subordi¬ 
nate Judge of Cawnpore, dated the 9nd May 1896, reversing a decree of Babu Banke Bihaxi 
lisl, Munsif of Cawnpore, dated the 37tb September 1894. 
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have continuously and for an indefinite time occupied, [202] to the exclusion 
of all other Gangaputras and of all other persons whatsoever, the pal^ticular 
spots which we claim. We are, therefore, they say, entitled as of right now 
and in the future to use those spots as we have done heretofore." It was 
upon that ground that the Subordinate Judge in appeal decreed their suit, 
which had been dismissed upon the ground of limitation in the Court of 
First Instance. 

The judgment, the appeal against which we are now hearing, is Ale of the 
most inadequate and perfunctory performances that has ever come before us. 
It deals with and discusses none of the questions of law, serious and important 
as they are, raised in this case. It assumes that the user alleged by the plain¬ 
tiffs would, if proved, be a sufficient basis of title in the present and for the 
future. The defendants in their written statement alleged, and it is nowhere 
denied, that the lahd of the ghat belongs to Government, and that the manage¬ 
ment and protection of such lands as are situate within the limits of the 
Municipality are under their control. The interference of which the plaintiffs 
complain was, the defendants allege, an arrangement by thbm of the seats to 
be occupied by the Gangaputras at such places as the defendants thought 
proper, and they contend that the plaintiffs have no right to object to such 
arrangement. * 

The defendants also, in answer to the claim by virtue of prescription, allege 
that the plaintiffs have not had uninterrupted user or user, as of right, upon 
the ghat, but that such user has periodically been prohibited by th^m one day 
per year from 1870 up to the present date. “ 

That is one of the important pleas which appeared unworthy of the 
notice of the Subordinate Judge, and yet, if that were established, coupled 
with the absence of proof that such interruption had ever been contested by 
any person interested, the strongest presumption would have been raised that 
the occupation by the plaintiffs of the part of the ghat occupied by them was 
permissive only and was not an occupation as of right. Indeed, it would have 
been possible upon that single plea to have dismissed the suit of the plaintiffs. 
[203] There are, however, questions raised in this case of larger scope, which 
may well be decided in this appeal, inasmuch as they may affect other similar 
claims in which particular incidents to be found in this case are absent.*' It is 
only fair to say that Mr. Afofi Lai, for the respondents, frankly admitted 
that the claim of the plaintiffs could not in point of law be described as an 
easement. It is enough therefore to say that, inasmuch as the claim of the 
plaintiffs was not based upon any allegation of right either in the soil of the 
ghat or in any other soil to which their user of the ghat was appurtenant, and 
inasmuch as neither the English nor the Indian law recognizes such a right 
as an easement in gross, the plaintiffs have to establish their claim upon some 
other basis. « e 

Mr. Moti Lai contended then that the right of the plaintiffs was of the 
'nature of a customary right and fell within the scope and meaning of section 18 
of the Easements Act of 1882. We fail to see the applicability of that section 
to the facts of the case. The illustrations given both imply some right of 
ownership, occupation or habitation of some pafticular plape. A number of 
oases have been brought to our attention, of which perhaps the 'most impor¬ 
tant one is that of Tyron v. Smith, 9 A. and E., 406. That was a suit in which 
the lord of the manor sued in trespass a person who had erected or began to 
erect a booth upon some part of his estate. The defendant’s statement was 
put shortly, that by ancient custom a public fair was held upon that ijianor', 
and that for the convenience of persons frequenting it all victuallers were 
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allowed from time immemorial to erect lK>otbB for the supply of refreshments.* 
It was held that the oustom had been proved and that it was a reaponable cus¬ 
tom. That case in no way helps the contention of the respondent. The right 
pleaded was really the right of the public to have stalls erected for their 
refreshments and not an exclusive right claimed by one of the victuallers to 
occupy any particular spot. And it may be taken generally that the English 
law recognizes no right of the nature of easements, and not being easements, 
other nitta public as distinct from private rights, though such rights may be 
{204] limited to the inhabitants of a manor or township, but within that limit 
they are publici and not privati juris. In the present case it appears manifest, 
indeed it is not denied, that the dedication of the ghat must have been a 
dedication to the use of the public desiring, according to their religion, to use 
the water of the river, and such right conveyed by such dedication does not 
seem to carry with it any restriction upon the number of Gangaputras who 
might wish to petform their functions upon their disciples, nor does it imply 
a right of any particular Gangaputras to occupy to the exclusion of other Ganga- 
putras any particuiar spot. A case has been decided in this Gourt by two Judges 
which seems to us a sufficient authority for the contention of the appellants in 
this appeal. It is the case of Husain Ali v. Matukman. 1. Ij. B., 6 All., 39. 
The plaintiff’s suit in that case was dismissed on the ground that no right of 
any sort to the soil of the ghat or any portion thereof was asserted by the 
plaintiff or shown. The dictum, broadly laid down, is in our opinion equally 
applicable to the facts of the present case, which do ^not substantially differ 
from thcyie of the reported case. Now in this case also no right to the soil of 
the ghat or any portion thereof is asserted by the plaintiffs or shown, and 
under such circumstances, following the decision above cited, we hold that 
the plaintiffs cannot maintain a claim to the exclusive use of the ghat for the 
purpose of collecting alms or foes to the exclusion of other persons. The ratio 
decidendi in Husain AH v. Matuhnan appears to us open to no exception. 
It tnatters not in our opinion that the claim in this case refers only to a 
part of the ghat, and that opinion is amply supported by authority. I see 
no reason to find that there is any difference in principle between the dedica¬ 
tion of a ghat to the public use and the dedication of a high road. It has 
been held, and the principle appears indisputable, that where a dedication has 
been established of a high road and where a portion only out of the land so 
dedicatied has been used for that purpose, no person could by occupation or other 
user of any part of the road establish a right as against the public over any part 
of the [206] land, even had it never been used for the purpose for which it was 
dedicated. I refer to Turner v. Bingwood Highway Board, L. R., 9 Eq., 418. 
That is a decision of one of the most eminent Judges of the century, and the 
judgment itself is founded upon reasoning which has been, as far as I know, 
univer.sally applied in all oases of this kind. Now here the dedication to the 
public oolild not be limited by*invasion of any of the members of the public, 
nor could they by such invasion, however prolonged, gain for themselves a title 
to the land or to the exclusive user of the land which was the subject of the 
invasion. And the reason is manifest, that such user by them was a licensed 
user.; they had a right to be ^here, but their right of user could carry with it 
no right to exclude other persons—Gangaputras, pilgrims or others, for whose 
use the ghat liad been originally dedicated. 

The result is that I would allow this appeal, and, reversing the decision 
of the Lower Appellate Court, dismiss the suit of the plaintiffs with costs. 

Aiktttan, J. ;—I concur in thinking that this appeal must be allowed. The 
learned advocate who appeara on behalf of the respondents admitted that the 
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^nght claimed by the plaintiffs, his clients, was not an easement; he sai^ that, 
t put to a definition, he would descifibe it as an assertion of a customary right. 
33 ut the relief which the plaintiffs asked for and the decree which they have 
obtained amount to much more than this. The decree gives them possession 
of certain spots on a public ghat to the ezclusipn of all other members of the 
public. No instance of such a relief having been granted has been cited to us. 
There are, it is true, oases in which plaintiffs have successfully assert^^ title 
to enjoy customary rights, but the decrees in those oases did not intei^ere with 
the enjoyment of the other members of the public or section of the publio 
entitled to the customary right. In my opinion this case is not distinguishable 
from the case of Husain Alt v. Matukman, I. L. B., 6 All., 39, which, as my 
brother Blaie has shown, is in accord with the law as laid down in Bugland. 
I concur in the decree proposed. 

[206] By the Court —The decree of the Court is that the appeal is 
allowed, the decree of the Lower Appellate Court is set aside and that of the 
Court of First Instance restored. The appellants will have their costs here 
and in the Ijower Appellate Court. 

Appeal decreed, 

HOTBB. 

tTfais WM followod in (1898) 2 O. G., 1. See also (1899) P. B., 7 ; (1909) 90 M. L. J., 
S99.] 
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BEVISIONAL CBIMINAL. 

The 12th January, 189S. 
Present: 

Sir John Edge, Kt., Chief Justice. 


Queen-Empress 

versus 

Bahim Bakhsb.* 

Criminal Procedure Code, section 110 et seqq— Security for good behaviour — 
Object of demanding security—Discretion of Magistrate in accepting 
or refusing sureties tendered. 

The object of requiring security to be of good behaviour is, not to obtain money for the 
Crovrn by the forfeiture of recognizances, but to insure that the particular aoonaed person 
■hall be of good behaviour for the time mentioned in the order. It is therefore reasonable to 
ezpeot and require that the sureties to be tendered should not be sureties from snoh a dls* 
tance as would make it unlikely that they could exercise any control over the man for whom 
they were willing to stand surety. Narain Sooboddhee, B., Or. R., 87, not followed. 

Bahim BaKHSH was found by the Joint Magistrate of Sakarampur, acting 
under section 110 of the Code of Criminal Procedure, to bean habitual burglar 
and receiver of stolen property, and was called upon to enter into a bond for 
Bs. 500, with two sureties each in Bs. 250, to be of good behaviour for one 
year. From this order he appealed to the Magistrate of the district^ who, 

* Criminal Bevision No. 679 cf4897. 
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after inverting to the evidence upon which the Joint Magistrate’s order was 
based'and signifying his approval of that order, went on to say:—“The 
security offered was that of persons living at a distance from 3aharanpur where 
appellant lives. If the security is to be of any value for the purpose for which 
it is demanded, it must be offered by a person living near appellant’s borne 
where he can exercise efficient supervision over him. If such is offered it will 
be accepted.’’ Against this order Babim Bakhsh applied in revision to the 
High I^rt. 

[807] Mr. N. L. Paliologus, for the Applicant. 

The Gk)vemment Pleader (Munshi Bam Prasad), for the Crown. 

Edge, C. J. :—This is an application in revision. An order was made 
that a certain person proceeded against by a Magistrate under section 110 and 
the following sections of the Code of Criminal Procedure should give security 
himsell and should obtain two sureties for bis good behaviour for one year. 
It is obvious that the man Bahim Bakhsh was a man against whom such an 
oi^r should have been made. His own witness, who is a respectable man, 
gave him an exo^ingly bad character. It was proved to the satisfaction of 
the Magistrate that he was an associate of professional burglars and a receiver 
of stolen property.. He lived and carried on an ostensible business of a milk 
seller (which in itself is an innocent occupation for a gentleman of his 
eharaoterl, in the city of Saharanpur. The sureties whom he tendered lived 
in the Boorkee tahsil. One had been rejected when first offered. On his own 
ezaminatioft he showed that he knew practically nottking of the man for whom 
he was Hjoming from Boorkee to act as surety. The Magistrate considered 
that sureties at Boorkee would probably have but little influence over a 
gentleman like Bahim Bakhsh residing at Saharaupur. In my opinion the 
Magistrate came to a proper conclusion. The object of requiring security to 
be of behaviour is, not to obtain money for the Crown by the forfeiture of 
recognisances, but to insure that the particular accused person shall be of 
good behaviour for the time mentioned in the order. It seems to me to be 
reasonable to expect and require that the sureties to be tendered should not 
be sureties from such a distance as would make it unlikely that they could 
exercise any control over the man for whom they were willing to stand surety. 
Of cotirse magistrates must not act arbitrarily in these cases : they most be 
guided, in each case by the facts of the case. I am certainly not prepared to 
follow the decision of the Calcutta Court in the case of Narain Sooboddhee, 22 
W. B., Cr. B., 37. I dismiss this application. 


HOTBS 

(This was.foUowedin (1898) A.W.N., 199 { hi All., 471; 8 A.L.J., 788 ; 10 A.L.J., 384, 
'—though the Calcutta High Court did not insist on the ability to control the principal, in 
6 O.W.N., 893 ; 36 Cal., 400 ; 37 Gal., 446. See, however, 36 Cal., 861.] 
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[208] APPEJjLATB CIVIL. 


The 17th January, 1898. 

Present: 

Sir John Edge, Kt., Chief Justice, and Mr. Justice Burkitt. 

Sharf-ud-din Khan.Judgment-debtor 

versus 

Fatehyab Khan.Deorea-holder.* 


Mesne profits—Execution of decree—Objection to assessment of mesne profits — 
Trespasser net allowed expenses of obtaining decrees for rent during 
the term of his possession. 

Held, that a trespasser, who, after having been for some time in possession of immoveable 
property, was ejected in execution of a decree obtained by the righifful owner, could not 
have allowed to him in reduction of mesne profits expenses incurred by him in obtaining 
decrees for rent against tenants on the property in suit. 


The respondent to this appeal obtained against the appellant a decree for 
possession of immoveable property and for mesne profits, the mesne profits to 
be ascertained in execution of the decree. The decree-holdor ai^lied to the 
executing Court for ascertainment for the mesne profits, claiming Rs. 1,248-5-0. 
The judgment-debtor filed objections to this application urging that tne mesne 
profits were wrongly calculated by the decree-holder, and that certain expenses 
of collection and expenses incurred in bringing suits against tenants during 
his occupation of the land ought to be deducted from the amount of mesne 
profits awarded. The Court (Subordinate Judge of Moradabad) disallowed the 
judgment-debtor’s objections and assessed the mesne profits at the amount 
claimed by the decree-holder. From this order the judgment-debtor appealed 
to the High Court. 


Munshi Ram Prasad and Maulvi Ghulam Mujtaba, for the Appellant. 
The respondent was not represented. 


Edge, C. J., and Burkitt J. ;—This appeal arises out of an assessment of 
mesne profits. The appellant complains, firstly, that he was deprived of the 
benefit of evidence in the suit which was on the record in the High 
Court at the time when the mesne profits were being assessed. In ordei; to 
support that ground, it [209] would be necessary to show that the evidence 
he desired to have was material. He has not taken the trouble to procure the 
production of that record here, and ho has failed to prove that one word of 
that evidence was material. He also complains that in taking the aftcoiint for 
mesne profits he was allowed an insufificient sura for expenses. His claim 
for expenses was made up of, amongst other things, a claim for the salary of 
two karindas. That portion of the claim alone would have brought the 
expenses on the amount collected to something near 12 per cent., an allowance 
which we could never sanction in favour of i wrong-dopr. It woulil be 
excessive in any case. However, his main complaint as to exbenses relates 
to the fact that he was disallowed the expenses he was put to in suing tenants 
on tbe estates, who were not his tenants, who owed him no rent, but against 
whom he obtained decrees for rent. The result shows that the appellant was 


•First Appeal No. 21 of 1897, from an order of Pandit Raj Nath Sahib. Suberdinat 
Judge of Moradabad, dated tbe lOlh November 1896. 
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never entitled to those decrees. He was a wrong-doer. He was not entitled 
to the* possession of the land, nor was ne entitled to the receipt of rents and 
profits. It may well be, and certainly the contrary has not been shown, that 
if the decree-holder, the rightful owner, had not been disturbed in possession 
by the appellant and had been in possession, all bis tenants would have paid 
their rents and there would have been no necessity for a single suit against 
any of them. Expenses of decrees for rent obtained under such circumstances 
by a Whmg-doer who is not entitled to them certainly cannot be allowed to him 
in the assessment of mesne profits. We dismiss this appeal. 

Appeal dismissed. 


[30 All. 109] • 

PRIVY COUNCIL. 

The 16th November and 15th December, 1897. 

Present; 

Lords Watson, Hobhouse, and Davey and Sir R. Couch. 

Narain Das.Plaintiff (Appellant) 

versus 

Ramanuj Dayal.Defendant (Respondent.) 

[On appeal from the High Court for the North-Western Provinces.] 

Intention as to future action, expressed between parties, not amounting 

to a contract. 

A mutual expreasion of intention between parties caused expectation on either side that 
the intention would be carried out, but no contract was made. 

taioj A childless person, since deceased, expressed to the father of the minor son of 
his sister his intention to make the boy his heir, and that if he, the intending donor, should 
have children of his own he would give the boy a share of his property. The father assented, 
and made over charge of the boy. 

* The widows, and mother, of the deceased, taking his estate for their lives, admitted the 
boy to joint possession with them ; and on being sued by the reversioners of the family estate 
expectant upon their deaths, defended, as co-defendants with the boy, on the ground that 
they had, (|i obedience to the known wishes of the deceased, recognized the bo}' as heir to him. 

Held, that the reversioners could only be deprived of the inheritance after the death 
of the widows, who could not transfer any estate to last beyond their own lives, by the 
act of the deceased in contracting with the father of the boy to make the boy the heir, 
if such oontraot had been made. And that the substantial question was whether the 
representations made between th% two had amounted to a contract to that effect. 

On ovidenqe, wholly oral, it was found that no such contract had been made. Only 
enough had been said between the two to give rise to the expectation on either side that the 
boy would, the then intended course being followed, get the inheritance. 

Appeal from a decree (9th February 1893) of a Divisional Bench of the High 
Court, reversing a decree (29th September 1892), of the Subordinate Jud^e 
of Meerut. 
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5?hii tuH gns biNmgbfe on the SyLet July 1888 by six 
whom was the^^esent appellant, for a decree deolariog their titlo.j|^ revet* 
sionary' heirs after the deaths of the two widows of their deoeat^^MMUpeo 
Durga Prasad, a zamindar, and village shareholder, in the Meerut dis^nptt who 
was killed in an affray on the Ist August 1882, at the age of twenty-nine years. 
He had no children, and had made no will. The plaintiffs claimed a declaration 
that their rights were not affected by the acts of the widows in setting up 
Ramanuj Dayal, a minor son of the sister of the late Durga Prasad so^lhe heir 
to the property of the deceased, and in putting him into possession of it jointly 
with themselves. 

The widows, and the mother of the deceased, were made oo*defendanti 
with Bamanuj, now the only respondent on this appeal. The only appe¬ 
lant was Lala Narain Das, the fifth plaintiff, who represented Kishen 
Sahai, the first *of them, the [211] latter having been found by the 
High Court to stand in lieu the more remote agnates of the deceased. 

The substantial questions raised by this appeal was jvbether the late 
Durga Prasad had contracted with the respondent’s father, acting on the 
respondent's hehalf, when a minor, to make the latter his heir, if he, Durga 
Prasad should die childless, and if not, but having had .children, to give a 
portion of his property to the boy. And whether such a disposal of the inheri¬ 
tance was binding upon the appellant. 

The prayer of the phtint was for a declaration that Bamanuj was not 
the heir of Durga Prasad, or entitled to the possession of his estate,* and for 
an order that the widows should invest the surplus income of the property 
for their benefit. 

It was admitted by the plaint, that the deceased proprietor was absolute 
owner of all his estates, and that therefore be might have disposed of them 
as he chose, by deed or by will. ^ 

The defendants put in written statements, all substantially to the same 
effect. Their case was, that Durga Prasad bad brought up Bamanuj Dayal 
from childhood in his own house, and had promised bis father to make h|;m 
his heir; that he had died suddenly before he could carry out his intentions, 
and that the widows, in obedience to bis known wishes, bad put the boy in 
possession of the property, and recognised him as heir. 

The Subordinate Judge, Bai Piari Lai, fixed an issue as to the fact of the 
making, and as to the legal validity of a contract between Durga Prasad 
and Ganga Saran, the boy’s father, to the above effect. He considered the 
evidence, and the law of contract, citing several of the oases afterwards referred 
to in the argument of this appeal, and concluded that no such contract 
had been made. In bis opinion the elements of a binding contract were 
wanting. He found so far as the boy was coacerned no duty or ebligation 
was oast upon him to remain with Durga Prasad. His status was never 
altered, wherein this case was distinguishable from Bhala Nahana v. Parbhu 
Hart, (1879) I. L. B., 2 Bom., 67, nor did the relation of father [812] and son 
ever cease between Ganga Saran and the boy. Durga Prasad could not" have 
prevented the father from taking the boy away. • Also, he .found that *the 
widows, though they had caused to be entered in the proprietary register the 
name of Bamanuj Dayal together with their own names, had not conveyed 
their life interests to him by any formal act. 

He therefore made a declaratory decree that the reversioners of Durga 
Prasad, on the death of his widows, would be entitled to succeed to hyi pro¬ 
perty, and that the rest of the claim should be .dismissed. Bamanuj Dayul 
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; tbA High Court against thfl^oonolnsion of the Si^rdinate JndgA 
^6f law, that no contract had been made which wll legally binding 
the inheritance. But no appeal was made against the finding of 
facts atlitatod in his judgment. 

The observations of the Divisional Bench (TYRBBIilj and Blaib, JJ.), 
SO far as they are material to this repoit, appear in the judgment of their 
Titrrdflhijjfl The judgment of the Subordinate Judge was reversed. 

On this appeal— 


. Mr. A. Cohen, Q. C., and Mr. C. W. Arathoon for the appellant, argued 
thatfthe whole case for the respondent had been based upon an alleged promise 
which had never reached the stage of contract, and, in fact, had gone no 
further than the representation of the then present intention on the part of 
Durga Prasad. There had been no evidence that the latter had bound him* 
self to accept the boy as his heir under all circumstances, or to deal with his 
estate, or any par^ of it, so that it should pass, qp bis death, to Bamanuj. 

Nor bad Gangs Saran, the father of the boy been shown to have effectu¬ 
ally parted with his son, or to have relinquished all right to parental control 
over him. The result had been only to signify the intention existing at the time 
on either side. The Subordinate Judge had rightly decided that the appellant, 
amongst the other plaintiffs, was entitled to a decree declaring his right to 
succeed to Jbhe family estate on the death of the widows of £218] Durga 
Prasad. No sufficient reason had been assigned in fhe judgment of the High 
Court for reversing that decree in favour of the present appellant. Section 
42 of the Specific Belief Act, I of 1877, was referred to, within which came the 
appellant as a person entitled to a right, and therefore by that section empower¬ 
ed to institute a suit against a person denying it. It was true that the Court 
had a discretion to refuse a declaratory decree; but here there were no grounds 
for %uch refusal. 

Beference was made to Jordenv. Money, (1854) 5 H.L. Ga., 185 ; Alderson 
V. Maddison * ; Citizens’ bank of Louisiana v. The first NationalBank of 
New Orleans, (1873) L. B., 6 Ap. Ga., (H. L.), 352, where the rule in Jorden 
V. Money was approved, as to the distinction in effect between representation 
of inteption, and representation of fact; Coverdale v. Eastwood, (1872)L.B., 15 
£q., 12, where it was decided that expression of intention did not amount to 
contract to settle and to Rani Anand Koer v. The Court of Wards, (1886) L.B., 
8 Ind. Ap., 14 : I. L. B., 6 Cal., 764, where the appeal was presented by the 
neSrest reversioner’s heir. 

Mr. M. Crackanthorpe, Q. G., and Mr. J. D. Moyne, for the Bespondent, 
argued that from the evidence, the promise by Durga Prasad to make the boy 
his heir bad been based on a consideration proceeding from Ganga Saran, the 
father, completed when the boy was made over to Durga Prasad. That this 
promise bad been made had been found by both the Courts below, although 
the first Court bad held that it created no legal obligation. It was submitted 
that the consideration supported the promise, and that the latter was legally 
binding, so that it had becoifie the duty of the widows, who for this purpose 
represented the estate, to carry this promise into effect. Ganga Saran bad 
not only agreed to allow, but bad allowed the boy for years to remain free from 
his control, and the boy bad been maintained and educated, at first by Durga 
Prasad, and then by the widows. There was no such abandonment by Ganga 

* (1680) 6 Bxoh. D., S93; and on appeal, (1881) 7 Q. B. D., 174; and on appeal, (1881) 
6 Ap. Oa., (H. L.) 467. 
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Saran [214] of his parental authority and responsibility as to make con¬ 
sideration supplied by Ganga Saran illegal. Reference was made t^-^Z^ons v. 
Blenkin, (1821) Jacob, 245, one of the cases, where the custody of children was 
refused to the father, and to Bkala Nahana v. Parbhu Hari, (1879) I. L. R., 
2 Bom., 67, where the gift of a boy was made by his parents on the express 
promise to settle property on him, and that he had by their permission altered 
his status, and foregone his claim to inherit from them, did not rendeHt alto¬ 
gether inapplicable here. Also was cited —The Queen v. Smith, tn re^loreham, 
(1863) 22 L. J., Q. B., 116. 

Mr. A. Cohen, Q. C., replied. 

Afterwards on the 15th December 1897, their Lordships’ judgment wag 
delivered by Sir Couch: 

Durga Prasad who died childless on the Ist of August 1882, leaving two 
widows Ram Dei and Hira Dei was the grandson of Bakhtawar Singh, the son 
of Jawahir who had also thr«e other sons Dilawar Singh, Kishan Sahai and 
Har Sahai. Dilawar died leaving an adoptee son Chanda Lai, Har Sahai died 
leaving four sons, Anand Sarup, Jugal Kishore, NarainDas and Ram'Saran Das. 
The suit was brought by Kishan Sahai, Chanda Lai and tj^e four sons of Har 
Sahai against the respondent and the widows and the mother of Durga Prasad. 
The plaint stated that in order to defeat the rights of the reversioners the widows 
had caused the name of the respondent to be entered in respect of most of the 
properties left by Durga Prasad along with theirs, and his name alode in respect 
of some, on the false allegations that Durga Prasad left them and Samanuj 
Dayal the minor son of his sister as his heirs ; that he owing to his having no 
issue kept Ramanuj Dayal ^tith him as his adopted son and heir promising that in 
case of his having no male issue he and his descendants should succeed as owner 
to the entire property left by him, but that they should have no right to waste 
the property ; and that in case of his having a son of his own [218] Ramapui 
Dayal should get an equal share with him ; that he had brought him up. 
educated him and celebrated his marriage as if he was his own son ; that the 
widows in their own right and as guardians of the minor were heirs in posses¬ 
sion of his estate. And the plaintiffs prayed that it might be declared that 
these allegations being false the transfers of the estate of Durga Prasad"made 
on them in favour of Ramanuj Dayal were void as against the plaintiffs or 
the persons who at the death of the widows would be reversioners, and that 
the statement that Ramanuj Dayal or his descendants were entitled to the 
estate of Durga Prasad by virtue of any declaration falsely attributed to him 
was of no effect and. false. The widows in their written statement said that 
as their husband was killed suddenly he could not execute any document in 
favour of Ramanuj Dayal, and they therefore in accordance with his promise 
and order made over the entire property to hipa. The mother in h^ written 
statement said the same. Ramanuj Dayal in his written statement said that 
Durga Prasad had a great affection for him from his childhood and constantly 
kept him with him and eventually entered into a contract with him through 
his father, his guardian, to make him proprietor of and heir to alt his pro¬ 
perty ; from that time he lived with Durga Praseni as his son and the widbws 
in pursuance of the stipulations and directions of their husband.oontinued to 
maintain and bring him up during his minority and gave him possession of 
all the estate left by Durga Prasad. Upon these pleadings the following 
issue was settled by the Subordinate Judge :— 

“ Did Lala Durga Prasad covenant with defendant’s father en his 
behalf to make the defendant his heir and owner of the property, and in th# 
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of having issue to give a porttc|n of the property to the defendant ? 
Is suohrWiPPvenant. if proved, good and binding upon the plaintiff? ” 

This was the substantial question in the suit. Durga Prasad having died 
childless/the widoWb were entitled to his property during their lives and 
could dispose of their interest in favour [216] of Bamanuj Dayal, but they 
could not go beyond that. If the revorsioners were to be bound, it most be 
by tho of Durga Prasad. There was no issue whether the allegations of 
the widows were false. It was not necessary, as if they were true they would 
not justify the action of the widows if there was no contract by Durga Prasad 
as was alleged by Bamanuj Dayal. The evidence of the widows as to what 
was said by Durga Prasad and Ganga Saran when the alleged covenant or 
agreement was made is only hearsay and, to use the language of the Indian 
Evidence Act, is not relevant. It was admitted by the Subordinate Judge 
and is in the record, but it ought now to bo disregarded. The evidence of Jwala 
Prasad another witness is too vague and uncertain to have any weight. The 
principal witness is Ganga Saran, the father *of the respondent, who is 
corroborated in some respects by Diwan Singh, but without that his evidence 
may be considered trustworthy. Their Lordships have considered the whole 
of his evidence which is material to the question of a contract, but it is suffi¬ 
cient to state the part which is directly applicable to it. At page 255 of the 
Becord he says that Durga Prasad said to him-:—“ ‘ My property is for this 
boy, I have qo dearer relation in this world than thi^ boy. I will give my 
property to this boy. He goes to members of the brotherhood on noy behalf 
and doe%my household .business. If you will take him with you how shall 
I manage these affairs.’ At last Durga Prasad uttered these words;—*1 
would make him my heir and he would get sufficient education at Meerut for 
my business.’ I said to him :—‘Two yeare have elapsed since your marriage. 
It is hoped that you may get an issue and your own son may soon be competent 
td ntyanage your affairs.’ Thereupon he said ;—‘ Even if a son be born, mind 
that I would give a share to Bamanuj Dayal. It is by no means my inten¬ 
tion that I may in any way deprive him, but give up this hope that I 
would ever part with him and allow him to go with you.’ Lala Jwala 
Prasad^made me understand that my object was the welfare of the boy, 
[217] that he could not remain with me, for if I got him admitted into the 
.college br sent him to England he could become separated from me, and that 
I should do what Durga Prasad liked. I, thinking that he will be recompens¬ 
ed here for education in England and that it was impossible to take the boy 
without complete displeasure of Durga Prasad and that I did not like to 
displease him, told Durga Prasad that the boy was his if he wished to keep 
him, and that I would not interfere in this affair. Up to that time there was 
no other son of mine. I finally left the boy saying that I waived all claim to 
the boy affd the thought of takifig him did not remain in my mind.” The 
reference to the college and England is explained by Ganga Saran having 
said in the previous part of his evidence that he told Durga Prasad that he 
wanted to take the boy to Agra (where there is a college) and there educate 
him. And that he wished he should be educated in England “ either for service 
or for the Bar.” At this time the respondent was nine years old ; and, being 
the son of a sister, Durga Prasad could not according to Hindu law have 
adopted him. The only way by which the respondent could be made bis 
heir was by a deed of gift or by a will. Diwan Singh in his evidence said 
that Durga Prasad about two months before his death asked him to write out 
a, deed ef gift in favour of Bamanuj Dayal and, upon his saying it was not 
proper to do so and asking him whether he should write out a will, told hiudi 
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' to do 80 , that the matter was put ot^from time to time and the viri}! was . not 
written. * 

Upon the evidence in the case their Lordships are of opinion tbatt there 
was no contract or agreement, there was only an expectation on ea<||t.side, on 
the part of Durga Prasad that if the respondent coutinu*ed to live with mm 
and was brought up and educated under his care and control the respondent 
would be induced by the prospect of becoming his heir to oontinue^o live 
with him, and on the part of Ganga Saran that if he gave up the Dnrga 
Prasad would have him educated and make him his heir. Ganga Saran 
could according to any view only bind the [218] respondent during hit minor¬ 
ity, and it is very difficult to believe that it was their intention tbatDargia 
Prasad should be bound in all events to make the boy his heir when upon 
the respondent attaining majority Durga Prasad would have no control over 
him and he migHt determine to leave him. Gratitude would be a very weak 
obligation upon the respondent if he knew that the estate must become his. 
The Subordinate Judge found that Durga Prasad made a promise to Ganga 
Saran that he would make tlie respondent his heir if he bdd no male issue or 
would give him a share in his property if he had such, but that it did not 
amount to a contract and was not binding on the reversioners. He made a 
decree declaring that the reversioners of Durga Prasad deceased should after 
the death of the widows and the mother of the deceased be entitled to get 
the estate of the deceased by right of inheritance, and that the rest of the 
plaintiffs’ claim should,be dismissed. Bamanuj Dayal appealed'to the High 
Court at Allahabad, and that Court ordered the decree of the Subordinate 
Judge to be set aside and the suit to be dismissed. Their Lordships are quite 
unable to agree in the reasons of the two learned Judges of the High Court for 
making this decree. They appear to their Lordships to have entirely disregard¬ 
ed the question in the suit (whether what passed between Durga Prasad and 
Ganga Saran amounted to a contract) and indeed in the former part of th^r 
reasons to have misconceived the real question in the case, and in the latter 
part to have conceded that there was a contract, and only considered whether 
it was illegal or opposed to public policy. Their Lordships will therefore humbly 
advise Her Majesty to reverse the decree of the High Court and to order Ihe 
appeal to it to be dismissed with costs and to affirm the decree of thekSubor- 
dinate Judge. The respondent will pay the costs of this appeal. 

Appeal allowed. 

Solicitors for the Appellant: Messrs. T. L. Wilson and Co. 

Solicitors for the Respondent; Messrs. Borrow and Bogers. 

NOTES. 

[ The case of a family arrangement to avoid litigation was distinguished in (1908) 8 0. L. 
J., 458 ; 13 C. W. N., 201.] 
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The 17th December, 1S97. 

Present : 

Mil. Justice Knox, Mr. Justice Blair, Mr. Justice Banbrji, 

Mb. Justice Bubkittand Mb. Justice Airman. 

Kashi Prasad.Defendant 

versus 

Kedar Nath Sabu and others.Plaintiffs.^ 

Act No. IX of 1S72 {Indian Contract Act), section 23 —Foid-cotilrocl— Agree¬ 
ment to relinquish ex-proprietary rights — Partition—Act No. XII of ISSl 
{N.-W. P. Sent ict), sections 7 and 9—Act No. XIX of 1873 
{N.-W. P. Land Revenue Act),“section 125. 

By a mutual agreement entered into between the pii-rties to a private partition of certain 
villages held by them jointly the parties agreed that, if either party at the time of the parti* 
tion was holding Sir land in a village which upon partition fell into the share of the other 
party, he would relinquish his rights in such Sir land in favour of the party into whose 
share the said village had fallen. 

Held tbat*under such private partition the holder of the Str land became, on partition 
being effectiSd, an ex-proprietary tenant m respect of the land previously held by him as Sir, 
and that consequently the agreement to relinquish bis rights in such land was not enforce¬ 
able in law. 

Held also that section 125 of Act No. XIX of 1873 does not apply to a partition by private 
agreement. Oaya Singh v. Udil Singh, I. L. R., 13 All., 396, referred to. Ram Prasad v. 
Dina,Kuar, 1. L. B., 4 All., 515, dissented from by KKOX and BANERJI, JJ. 

The facts of this case are briefly as follows :— 

The parties were co-sharers in a number of villages. By an instrument 
dated the 20th of May 1891, they partitioned their shares, and some entire 
village^ were allotted to the share of the plaintiffs and other villages to that 
of the defendant. It was agreed that each party should surrender to the other 
the sir lands held by him in the villages assigned to the share of the other. 
The plaintiffs performed their part of the agreement, and surrendered to the 
defendant the sir land held by them in the village Sehri, which fell to the 
defendant’s share, but the defendant, whilst retaining in his possession the sir 
lands of the plaintiffs, refused to deliver up to the plaintiffs the sir lands- bold 
by him in the village Barghat which was assigned on partition to the plaintiffs. 
The [220X plaintiffs brought theupresent suit to recover from the defendant the 
sir lands in the village Barghat. The defendant asserted that he had acquired 
the rights of an ex-proprietary tenant in respect of those lands and that the 
agreement to relinquish was void as it was forbidden by law. The Court of 
First Instanoe (Subordinate Judge of Gorakhpur) decreed the plaintiffs’ claim. 
The flefendant thereupon appealed to the High Court. 

Pandit Sdndor Lai, for the Appellant. By the deed of partition the defend¬ 
ant lost his proprietary rights in the village in question within the meaning 
of section 7 of Act No. XII of 1881. He therefore became in respect of the 
land held by him as str in that village an ex-proprietary tenant. Being an 

* Ftrst Appeal No. Ill of 1895, from a decree of Kunwar Mohan Lai, Subordinate Judge 
of Gorakhpur, dated the 26th Maroh 1896. 




t.L.R. 2d All. d2i 


KASHI t>BASAt) V. 


iBxproprietary tenant any agreement by him to transfer his ex-proprietary rights 
was prohibited by section 9 of the said Aot. These seotions (vis., 7 and 9) 
apply to a loss of proprietary rights resulting from a partition amongst oo- 
sharers. Section 125 of Act No. XIX of 1873 applies only to partitions effected 
by the Bevenue authorities for Bevenua purposes and will not apply to a case 
such as the present where the partition was by private agreement. Besides 
the case of Bam Prasad v. Dina Kuar, I. (j. B., 4 All., 515, cited in the j^gment 
of BanERJI, J., the advocate for the appellant referred to Indar v. KhusHfPNoekly 
Notes, 1886, p. 88 ; Hanuman Rai y. Kartman, Weekly Notes, 1888, p. 185; and 
Qulab Bai v. Indar Singh, I. L. B., 6 All., 54. 

Mr. W. Wallach, for the Bespondents. The agreement to partition was 
per se a valid agreement enforceable in law. The proviso for the mutual 
exchange of sir land was added as an after-thought aftgr all the substantive 
provisions of the agreement had been completed, and as a matter of convenience, 
so that each party should hold the whole of the villages that had fallen to their 
share on partition. Tne wt^ole agreement was purely voluntary, no money 
consideration passing. Each party before the agreement pos'^essed 50 0er cent, 
of the property, and by the agreement the parties exchanged certain of their 
interests, so that in the result they still possessed 50 per cent, of the whole, and 
under section 9 [221] of the Bent Act, 1881, a voluntary transfer is lawful 
between persons " in favour of whom as co-sharers such right originally arose.” 
Under section 125 of Act No. XIX of 1873 sir land belonging to one co-sharer 
can be assigned on partition to anotlier co-sharer if the co-sharer cultivating it 
consents. In this case the co-sharer consented by the agreement. •There is 
nothing in the Act to show that the proviso contained in section 125 is not 
meant to apply to private partitions. Counsel for the respondents relied on 
Abhai Pande v. Bhagwan Pande, I. L. B., 3 .All., 818 ; Indar Sen v. Naubat 
Singh, I. L. B., 7 .All., 847; and Gaya Singh v. UdU Singh, I. L. B., 13 All., 396. 

Pandit Sundar Lai replied. . 

The following judgments were delivered :—• 

Banerji, J. (Knox, J., concurring) :—-1 agree with my learned colleagues in 
holding that the defendant acquired the rights of an ex-proprietary tenanthn 
the land held by him as sir in the villages which have been assigned by pt^tition 
to the share of the plaintiffs. The parties were co-sharers in a number of 
villages. By an instrument dated the 20th of May 1891, they partitioned their 
shares, and some entire villages were allotted to the share of the plaintiffs and 
other villages to that of the defendant. It was agreed that each should 
surrender to the other the sir lands held by him in the villages assigned to the 
share of the other. The plaintiff's performed their part of the agreement, and 
surrendered to the defendant the sir land held by them in the village Sehri, 
which has fallen into the defendant’s share, but the latter, whilst retaining in 
his possession the sir lands of the plaintiff's, has refused to deliver &p to the 
plaintiffs the sir lands held by him in the village Barghat, which has been 
assigned by partition to the share of the plaintiffs. He asserts that he has 
acquired the rights of an ex-proprietary tenant in respect of those lands and 
that the agreement to relinquish them is void, as ^t is forbidden by law. Upon 
this contention two questions arise :—First, whether the defendant has acquired 
the rights [222] of an ex-proprietary tenant in regard to his sir land, and, 
secondly, whether, if he has acquired such rights, the agreement made by him* 
to surrender them is legally enforceable. 

In my opinion both these questions must be decided in favour of the 
defendant. Under the partition of the 20th of May 1891, the share whieh the 
defendant had in the mahal in which he held at> lands, has been assigned to the 
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pliiiniiifs, and be has obtained in exohange for that share villages in other 
mahalb. He has therefore “lost or parted with his proprietary rights” 
in the naabal in which he held the air lands. By section 7 of Act No. XII 
of 1881, “ every person who may hereafter lose or part with his proprietary 
rights in any mahal shall have a right of occupancy in the land held by him 
as sir in such mahal at the date of such loss or parting ” at a favourable 
rate of rent, and he shall be called an ex-proprietary tenant. The defendant 
thereffito has under tins section acquired the rights of an ex-proprietary 
tenafih. in the land held by him as sir in the villages which have under 
partition passed into the share of the plaintiffs. The language of section 7 
is wide enough to apply to transfers of every description by which a 
proprietor may lose or part with his proprietary rights, and there is nothing in 
it to exclude from its operation the case of a partition effected by the co-sharers 
by mutual agreement. It has been contended that the Legislature never 
intended section 7 to apply to an exchange of shares by partition, and reference 
has been made in support of this contention to the provisions of section 125 
of the North-Weetern Provinces Land Revenue Act, 187;i. The intention of 
the Legislature must be gathered from the language employed by it, and I 
find nothing in the provisions of section 7 to warrant the supposition that it was 
net intended to apply to a private parr ition. The words used in that section 
are only consistent with the policy wliich dictated it, namely, that no 
proprietor whose rights as such have passed away from him should be 
wholly detyided of everything he had in the mahal in which he held those 
rights, and that he should be secured in the occupafion of the sir lands held 
by him in that mahal. That policy in my opinion £223j applies as much 
to the transfer of proprietary rights under a private partition as to any 
other description of transfer of such rights, and therefore there is no 
reason in my judgment for liolding that the Legislature did not intend the 
provisions of section 7 to he applicable to private partitions. Section 126 
of‘Act No. XIX of 1873, it is true, provides in its second paragraph that if 
under the partition of a mahal the sir land of one co-sharer be assigned to 
another co-sharer, the former wmII have the rights of an occupancy tenant 
in respect of such land if he continue to cultivate it. There cannot be any 
doubtj, that under the North-Western Provinces Bent Act the rights of a mere 
occupancy tenant are different in their incidents from those of an ex-proprie¬ 
tary tenant, and it seems that the Legislature in that Act regarded an ex-pro¬ 
prietary tenancy as of a higher status than the tenancy of a mere occupancy 
tenant. I am therefore unable to agree with the learned Judges who held in Ram 
Ptaaad v. Dina Knar, I. L. R., 4 All., 515, that a co-sharer whose share has 
been assigned to another co-sharer acquires under section 125 the rights of an 
ex-proprietary tenant in respect of his sir lands. Section 125 is, in my judgment, 
an exception to the general rule laid down in section 7 of the North-Western 
Provinc^lfi Rent Act, 1881. That section has taken the place of a similar 
section in Act No. XVIll of 1873, which was passed on the same day as Act 
No. XIX of 1873. Beading the two Acts together, and having regard to the 
fact that both of them were under the consideration of the Legislature at one 
and, the same time, it seems to me that the intention of the Legislature was 
to enact a general rule in section 7 of Acc No. XVIII of 1873 and provide an 
exception to that rule in Act No. XIX of 1873 in the case to which section 125 
of that Act applies. What the policy of the Legislature may have been in 
conferring on an ex-proprietor in respect of his sir land the rights of a mere 
occupancy tenant in the case of a partition held under Act No. XIX of 1873, 
and tbe rights of an ex-proprietary tenant in the case of a private partition by 

mutual agreement, it is not easy to conceive. But I am [224] unable to hold 

• 
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that the Legislature did not intend seotjon 7 of Aot No. XII of 1881 to inolude- 
within the scope of its operation a par^tion effeoted by the oo-sharelirs by 
private arrangement. I am therefore of opinion that the defendant aoquired 
the rights of an ex-proprietary tenant in the sir lands held by him in the 
villages which have been allotted to the plaintiffs’ share. 

By the terms of the deed of partition the defendant agreed to surrePder 
his sir lands to the plaintiffs upon thelatter’s doing the same in regard^Su their 
own jzr. The terms are these;— " According to this partition the sir lands and 
the houses of a party situated in a village shall go to the other party’s share 
along with the village in which they are situated; consequently the party who 
will get possession of the village shall be considered by reason of its falling to 
his lot to be the proprietor of the sir lands, and the houses situate in such 
village. Should aay party fail to give up possession of the bouses and the sir 
lands the proprietor of the village shall have the said person’s possession 
removed from the houses and the sir lands.” In pursuance of this agreement 
the plaintiffs have delivered pc»sesaion of their sir lands to the defendant, and 
it is certainly an act of bad faith on the part of the defendant to retain in his 
own possession the sir lands of the plaintiffs and to refuse to give them 
in exchange his own sir lands. But what we have to consider is whether 
tho defendant can be compelled in law to surrender his sir. The agree¬ 
ment referred to above is nothing more than an agreement to relinquish 
the ex-proprietary rights which would accrue under the provisions pf section 7 
of Act No. XII of 1881. Such an agreement would, in my opinion, dq^eat the 
object of that section, which is to prevent a proprietor from divesting 
himself by his own improvidence of every interest owned by. him in his 

zamindari, and to afford him some protection against the effect of a complete 

transfer of his rights therein. No doubt an ex-proprietary tenant, like any 
other occupancy tenant, is competent to relinquish his ex-proprietary rights 
after he has acquired them ; but an agreement to relinquish in the future the 
[225] ex-proprietary rights which would be acquired after the transfer of his 
proprietary rights is virtually an agreement to transfer the ex-proprietary 
rights. Such an agreement is within the prohibition of section 9 of Act 
No. XII of 1881. The agreeraept in questioj, therefore, is one forbidden by 
law, and is also of such a nature that, if permitted, it would defeat the 
provisions of law. The object of the agreement is consequently unlawful 
under section 23 of the Indian Contract Act, and the agreement is void. 
This case may be distinguished from that of C/aj/a Singh v. Udit Singh, 

I. L. B. 13 All., 396, as it appears from the judgment of one of the leampd 

Judges that in that case a relinquishment had already taken place, and it 
was on that ground that it seems the relinquishment was upheld. If, 
however, it was intended to hold in that case that every agreement to 
relinquish an ex-proprietary holding in the future is a valid a^eement, 
I must say with due deference that I am unable to agree with that view. 
Such an agreement, if sustained, would certainly defeat the object of 
section 7, and would be resorted to as a device for evading the operation 
of that section. It has been said that in this case the object of section 7 WQuld 
not be defeated, as the defendant was to get, and has already obtained, the 
sir lands of the plaintiffs. But it must be borne in mind that ItT is extremely 
doubtful whether the land which was once the sir of the plaintiffs would be 
str land in the hands of the defendant, within the meaning of land as 
defined in .Act No. XII of 1881. I am accordingly of opinion that the agree¬ 
ment relied upon by the plaintiffs is void under section 23 of the Indian 
Contract Aot and cannot be enforced, and on ^hese groundq the claim for 
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posBdBBioD of the landB which were ono^ the air of the defendant most faik 
1 may^bbaerve that the plaintiffs have failed to make out any case in respect 
of their claim for the lands in the village Ahraula which has fallen to the 
share of the defendant under the partition. 

As for the olaim to which relief (3) of the plaint relates, the appeal must, 
for the reasons given by my brother Aikman, be sustained. 

[266] I agree in the decree proposed by my brother Aikman. 

Blair, J. —The plaintiffs were the owners of a one-half share in certain 
zamindari villages, and the defendant was the owner of the other half share. 
A deed of partition was executed by the parties and registered, the effect of 
which was that, instead of their half shares in the zamindari villages, each 
party should become sole proprietor of certain of the villages and abandon 
in consideration all right to those allotted to the other. In two villages, one 
of which was allotted in the deed of partition to the plaintiffs and one to the 
defendant, there was certain land theretofore held by the parties respectively 
as air, with housC^s thereon. One of the terms of the agreement was that “ the 
str lands and the bouses of a party situated in a village shall go to the other 
party’s share along with the village in which they are situated ; consequently 
the party who wilt get possession of the village shall be-considered, by reason 
of its falling to his lot, to be the proprietor of the air lands and the houses 
also situate in such village. Should any party fail to give up possession of the 
houses and* the sir lands, the proprietor of the village shall have the said 
person’si possession removed from the houses and the sir lands.” The defendant 
entered on the possession of the village or villages assigned to him. He also 
took possession of the sir and house appurtenant thereto and which had been 
relinquished by the plaintiffs. The plaintiffs took possession of the zamindari 
property allotted to them, but the defendant refused to give up to them the 
possession of the air and house which formed part of such zamindari property, 
claiming to he entitled to continue in occupation as ex-proprietary tenant. This 
suit is brought to recover possession of such sir and house in accordance with 
the terms of the deed of partition, and for certain subsidiary reliefs. The 
defendant ^ets up in his defence bis right of occupancy as an ex-proprietary 
tenant, within the meaning of section 7 of Act No. XII of 1881. That 
section is couched in the following terms :— 

“ Every person who may hereafter lose or part with his proprietary rights 
in any mahal shall have a right of occupancy [227] in the land held by 
him as sir in such mahal at the date of such loss or parting, at a rent 
which shall be four annas in the rupee less than the prevailing rate payable 
by tenants-at-will for land of similar quality and with similar advantages. 

" Persons having such rights of occupancy shall be called ex-proprietary 
tenants and shall have all the sights of occupancy tenants.” 

The section in express terms applies to every person who " shall lose or 
part with his proprietary rights.” Indeed I am unable to suggest any form of 
dispossession, voluntary or involuntary, which those terms are not large enough 
to cover. It is the contentiojp of the defendant that a contract to abandon his 
right of occupancy as an ex-proprietary tenant conferred by that section is 
illegal and unenforceable in law. That be did so promise in the partition agree¬ 
ment seems beyond doubt, and also that such promise made by him formed 
an integral and inseparable part of the consideration for the reciprocal promises 
of the plaintiffs. I do not think there is any conflict of opinion as to whether 
tbhra* has been, as a matter of fact, any abandonment or relinquishment by 
the defendant of bis ex*propsietary rights. Indeed the suit is brought upon the 
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basia of a posaession admitted and jus^fied by himself. The only qneatiou.^AW 
at issue is whether the provisions of section 7 and section 9 of Aofe No. ot 
1881 are a bar to the maintenance of this suit. If the words of section 7 wm 
to be taken in their simple and natural meaning, they clearly include, without 
any distinction whatever, all alienations of whatsoever nature. Upon this 
construction I fail to'see any ground for distinction between alienation by par¬ 
tition and voluntary alienation by sale, or by exchange, or by proceedings in 
invitum conducted in execution of a decree. The words " proprietary^ghts" 
include the rights of a shareholder as well as those of a single exclusive owner. 
Nor does it appear to me that the nature of the consideration affects the appli* 
oability of the section. The zamindar is equally a person who “ may lose or 
part with his proprietary rights” in a malnil, whether the consideration for the 
alienation be l 228] money, land in some other mahal or some other person’s 
share in a mahal. 'The result would be precisely the same in all oases. He 
would, but for the operation of section 7, have denuded himself of all interest 
in the mahal, and, if the land or share parted with or lost was spread over a 
score of mahals, in each one Che right of ex-proprietary tenancy in relation to 
the sir therein would at once arise. This seems to me to be tlie plain and 
obvious construction of plain words, the comprehensiveness and generality of 
which I cannot doubt were deliberately intended by the Legislature. In my 
opinion the onus of establishing an unexpressed exception to the wide language 
of the section lies upon those who contend for such an exception. On behalf 
of the respondents I understand it to be urged that provisions ir^reiation to 
partition do not lie within the scope and purview of the Rent Act, apd do lie 
within the scope and purview of the Land Revenue Act, No. XIX of 1873, as 
amended.- The object of the Rent Act is, generally speaking, to define and 
control the rights and remedies of landlords and tenants arising out of that 
relation. The creation of a new relation of landlord and tenant arising from 
expropriation would be apparently as much within the scope of that Act, 
whether such expropriation arose through voluntary partition, or through sale 
or execution proceedings. In the same way the Land Revenue Act in its 
provisions in respect of partition deals with the duties of revenue officers 
therein engaged in the formation of areas for the collection of revenue and the 
re-arrangements of such areas consequent upon and rendered nefessacy by 
partitions. All the sections on the subject, from section 108 of Act No. XIX 
of 1873 up to and exclusive of section 125, deal with partitions effected By the 
revenue officers, and appear to me to exclude partitions effected solely by the 
private consent of the parties. The words of that latter section limit its 
application to land " assigned on partition and with the consent of the 
co-sharer.” The section then dealing with land, the subject both of 
such assignment and of such consent shall be held by the co-sharer as an 
occupancy tenant. That is not a general enactment of the status of the 
[229] cultivating co-sharer on partition, and^oes not in ray opinifin apply 
to any case in which the partition is not effected by the revenue officers. If 
this interpretation of section 125 be correct, then I am unaware of any extant 
provision of law defining the status of a person, who, by private and voluntary 
partition, has divested himself of bis proprieta^ry rights in the .nr of wbiob 
before partition he was a co-sharer, unless it be section 7 of the North-Western 
Provinces Rent Act. I hardly think it possible to contend that a oo-sharer 
in effecting a voluntary partition may wholly, unreservedly and absolutely 
part with his proprietary right, while in the case of partition by authority the 
law reserves for him an inalienable right of occupancy. That seems to me to 
involve a much graver anomaly than to suppose that the Legislature ietend- 

ed by section 126 of the Land Revenue Act to differentiate the status ol * 
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do^lbarer proceeding in partibion by tne%p8 of the revenue officers from that of 
an’ei-h^oprietary tenant created by section 7 of the North-Western Provinces 
B^nt Act. If this section of the Bent Act does not apply to voluntary par¬ 
titions it would then be possible for two co-sharers to partition the property in 
such a way that the sir would remain entirely with one co-sharer, while the 
other would possess a zamindari property which he might himself alienate, 
or of which he might be deprived in execution of a decree without retaining a 
single 'Article of interest in it. To prevent such a consummation was in my 
judgment the object of the Legislature in calling into existence the ex-propri¬ 
etary tenant. The opinion which I have formed as to the inclusion in section 
7 of the Bent Act of expropriation by partition is largely based upon the 
consideration that the joint possession of land by joint families is the normal 
and characteristic type of proprietary possession among Hindus. The nume¬ 
rical importance of and the extent of property held by that constituent of the 
population seems to me to exclude the suggestion that the every day method 
of redistribution by partition should have been entirely outside the purview of 
the Legislature when it enacted section 7 of the Beut Act. It seems to me that 
[280] nothing short of express words, excluding or excepting expropriation by 
partition from the scope and operation of the section, would justify us in 
declining to apply'it to the present case. I would hold, therefore, that the 
contract between the parties by which each promised to divest himself of all 
right of occupancy in the sir is in respect to that promise unenforceable in law. 
The result that I would allow the appeal and dismiss the suit of the plain¬ 
tiff, except as to the sum of Bs. 287-8-0, but without costs. I would give the 
plaintiffs their costs in proportion to their success in both Courts. 

BaFkitt, J.:—There can be no doubt that the wording of section 7 of the 
North-Western Provinces Kent Act is sufficiently wide to include the present 
case. I nevertheless entertained great doubts as to whether the Legislature 
had in its contemplation the case of a transfer by partition. I have, however 
(though with no little hesitation), come to the conclusion that my doubts were 
not well founded, and I concur with the remainder of the Court in holding that 
the appellant did acquire the status of an ex-proprietary tenant in the sir land 
formerly his, which is now included in the village wholly transferred under the 
partitibn to the respondents. I have come to this conclusion with the greatest 
reluctance because of the glaringly dishonest manner in which the appellant 
acted towards the respondents. 1 concur in the judgment just delivered by my 
brothers Knox and Banerji. 

„ Alkman, J.;—The parties to this suit, or their predecessors in title, were 
joint owners of several villages in the Basti and Gorakhpur districts. On the 20th 
of May 1891, they entered into an arrangement by which this joint ownership 
was put an end to, each party taking certain villages in sole proprietorship. It 
was agre^ between them that, K either party bad 5tr land in any village which 
fell to the lot of the other, the sir land was to be relinquished by the party 
to whom it had belonged. The plaintiffs Owned sir land in a village named 
Sehri, which village fell to the defendant’s lot. The plaintiffs carried out 
their part of the bargain by surrendering to the defendant possession of 
[881] this .nr land. A village*named Barghat, in which the defendant owned 
sir land, fell Co the plaintiff’s lot, but the defendant, although, as said above, 
he had got from the plaintiffs the sir land in the village of Sehri, with singular 
bad faith refused to carry out his part of the bargain by resigning to the 
plaintiffs the sir land in Barghat. The plaintiffs accordingly brought this 
suit to /eoover possession of this sir land and mesne profits for the time during 
which possession bad been wUibbeld. The lower Court has given the plaintiffs 
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a decree, from which the defendant h|s appealed. It is contended on Itohalf 
of the appellant that the bargain which the plaintiffs seek to enforce* is one 
which the Courts cannot, with reference to the provisions of section 23 of the 
Contract Act, give effect to. I have reluctantly come to the conclusion that 
this oontantion must be sustained. The defendant was at one time joint owner 
with the plaintiffs in the village of Barghat. The partition deed shows tha^ 
the whole of that village was transferred to the plaintiffs; consequently the 
defendant by that partition lost or parted with the proprietary rights which 
he formerly had in the village. He therefore, under the provisions of section 
7 of the North-Western Provinces Bent Act, 1881, at once acquired a right of 
occupancy in the sir lands he held in the village and became an ex-proprietary 
tenant thereof. 

It would be absurd to hold that an ex-proprietary tenant cannot, if be 
chooses, relinquish his tenancy in sir land after he has by virtue of section 7 
acquired a right of occupancy in it. To hold otherwise would be to convert 
him into a serf attached to the soil, and would moreover be in contravention of 
section 31 of the Bent Act, which gives a right of relinquishment to all tenants 
not holding under a lease. But the question we have to consider is:—Can a 
Court enforce specific performance of a contract, such as that on which the 
plaintiff relies, to relinquish a right of occupancy which is oreated and conferred 
by section 7 of the Bent Act ? In my opinion this question must be answered in 
the negative. It is true that a contrary view appears to [282] have been taken 
in Gaya Singh v. Udit Singh, I. L. B., 13 All., 396, and the performance of a 
similar contract enforced. But, with all respect to the learned Judges who 
decided that case, I am of opinion that they overlooked the difficulty created by 
reading section 23 of the Contract Act in the light of section 7 and section 9 of 
the Bent Act. In the course of the argument in this case, it was contended 
that section 7 of the Bent Act was never intended to apply to a case like the 
present. The defendant’s case here undoubtedly falls within the four corners 
of section 7. If I could find any clear indication that it was not the intention 
of the Legislature that section 7 should apply to a case like the present, I 
would be only too glad to give effect to the respondent’s contention. But I can 
find none. In supporting this contention much reliance was placed upon section 
125 of the North-Western Provinces Land Bevenue Act, 1873, the second 
paragraph of which provides that where, in carrying out a partition, Ibe nr 
land of one co-sharer has been included in the mahal assigned to another co¬ 
sharer, the former shall be an occupancy tenant of the land. The Legislature 
recognizes a distinction between an ex-proprietary tenant and occupancy 
tenant. See section 10 of the Bent Act. Now if section 125 of the Bevqpue 
Act had provided that the co-sharer whose sir was transferred in effecting a 
partition was to be an ex-proprietary tenant, there would have been some force 
in the contention that section 7 was not intended to cover cases of partition, 
as, if section 7 were intended to be of general* application, such a provision as 
that contained in the second paragraph of section 125 of Act No. XIX of 1873 
would have been unnecessary. But there is nothing to show that the 
second paragraph of section 125 was not intended to be an exception to the 
general rule. If it be held, as I think it must be, that the appellant by the 
arrangement come toon the20th of May 1891,be'camean ex-proprietary tenant 
of his sir land in the village in which, by that arrangement, he parted with his pro¬ 
prietary rights, it would, I hold, entirely defeat the provisions of section 7 and 
section 9 [238] of the Bent Act were a Court to enforce a contract to surrender 
the occupancy rights so acquired. If such contracts were enforced, the benefi¬ 
cent provisions of section 7 of the Rent Act would, I fear, be rendered almost 
entirely nugatory. 
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For the above reasons I am of opinion that that portion of the decree of* 
the lower Court awarding to the piaintins possession of the sir land in mauza 
Barghat and mesne profits thereof should be set aside. The plaintiffs also 
sued to recover possession of air land in another village named Ahraula. In 
their plaint they make out no cause of action as to the sir land of this village. 
An inspection of the partition proceedings shows that, with the exception of 
a plot of 144 bighas, the whole of Ahraula was assigned to the defendant. 
There if notbing to show that the clause in the agreement of the 20th of May 
1891, on which the plaintiffs rely, applies in the case of Ahraula. On this 
ground alone the claim as regards Ahraula ought to have been dismissed. But 
if che clause did apply, it was, as in the case of the Barghat sir, a contract 
which tended to defeat the provisions of section 7 of the Bent Act, and which 
cannot therefore be enforced. The above findings dispose of the first five 
grounds in the memorandum of appeal. The last ground refers to a portion of 
the plaintiffs’ claim in which they sought to recover money they had paid out 
for the defendant. The defendant put in a counter-claim on account of a bond 
payable by tbe plaintiffs which the defendant had discharged. The Court 
below gave the defendant credit for the amount he had paid to the extent of 
the principal money secured by the bond and interest for one year, but refused 
to allow the defendant credit for the amount he bad paid as post diem interest, 
holding that this was not recoverable under tbe bond. With reference to the 
terms of the bond and the decision of their Lordships of tbe Privy Council in 
the recent case, Mathura Das v. Jiaja Narindar Bahadur Pal, L. B., 23 I. A., 
138; I. Jj. B., 19 All., 39, post diem interest was due under the bond. The 
defendant was therefore entitled to credit for tbe sum he paid on that account. 
[234] When credit is given him for this, the amount due to the plaintiffs is 
reduced to Bs. 287-8-0. The result of the above findings is that tbe plaintiff’s 
suit for possession of the sir land and mes ne profits should be dismissed, and 
a decree passed for Bs. 287-8-0, instead of Bs. 3,009-8-0, with costs propor¬ 
tionate to their success. 

1 would allow the appeal and vary the decree of tbe lower Court as set 
forth above. But, to mark our sense of the bad faith displayed by the defend¬ 
ant, I would not allow him any costs here or in the Court below. 

BV THE (3ouRT :—The appeal is allowed ; the decree of the lower Court 
is varied, and the plaintiffs’ suit dismissed, except as regards the sum of 
Bs. 287*8-0. The plaintiffs will get costs in this Court and the Court below 
proportionate to their success. Tbe defendant will pay his own costs 
throughout. 


Decree modified. 
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Present; 

Sir John Edge, Kt., Chief Justice and Mr. Justice Burkitt. 

Oocbi and another.Defendants 

versus 

Ulfat and others....PlaintifiFs.” 


Maha-brahmans—Agreement as to distribution of offerings — Contract — 

Cause of action. 

Amongst the Maba-brahmans of a particular village an agreement obtained that some of 
them should collect and receive offerings during certain months ; that during those months 
the others should refrain from receiving any offerings, and that in certain other months the 
other Maha-brahmans should collect and receive the offerings and they should refrain from 
collecting offerings. 

Held that this was a good agreement and sufficient to support* an action for damages 
by the persons entitled to the offerings in a particular month as against the persons who 
had received those offerings contrary to the agreement. 


This waa a suit of thee nature of a suit for damaf’es for breach'of contract. 
The parties to the .suit were Maha-brahinans. The plaintiffs’ case was as 
follows:—They alleged that at a time long anterior to suit an arrangement bad 
been come to amongst the [2353 Maha-brahmans of Mainpuri by vvhich each of 
them took it in turn to receive the offerings made on an ekadasha (eleventh day 
ceremony), that is to say, if such a ceremony took place during the turn of a par¬ 
ticular Maha-brahman the offerings made were taken by him. The turn of the 
plaintiffs’ maternal grandfather as Maha-brahman fell in the months of Jeth, 
Bhadon, Aghan and Phagun and housed to receive the Maha-brahman’s dues in 
respect of any ekadasha occurring during those days. After his death his widqw 
Mithua continued to receive the dues which had fallen to his share. By a deed of 
gift of the 9th of December 1885 she gave that right of a Maha-brahman*to the 
plaintiffs who held it since then. The plaintiffs further alleged that in the village 
of Deopura, which is attached to Mainpuri, one Thakur Tribhawan Siagh died, 
and his ekadasha was performed on the 8th Jeth Badi, Sambat 1953, corres¬ 
ponding to the 5iih of May 1895. That day belonged to the plaintiffs’ turn as 
Maha-brahmans, but the defendants took without any right the offerings mfide 
on that occasion to the value of some Es. 200. The plaintiffs therefore sued 
to recover the offerings or their value. 


The defendants pleaded, inter alia, that such a suit would not lie? 

The Court of First Instance (Munsif of Mainpuri) upheld this contention and 
dismissed the suit on the ground that it was not cognizable by a Civil Court. 

The plaintiffs appealed. The Lower Appellate Court (Subordinate Judge 
of Mainpuri) hold that the suit would lie, and made an order of remand uader 
section .562 of the Code of Civil Procedure. From that order the defendanfca 
appealed to the High Court, * 

Babu Jogindro Nath Chaudhri, for the Appellants. 

Pandit Sundar Lai, for the Bespondents. 


* First Appeal No. 69 of 1897, from an order of Maulvi Muhammad Mazhar 
Khan, Subordinate Judge of Mainpuri, dated the 29th June 1897, ^ 
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Ed^B, C.J., and BuFkitt, J. —Tl^e plaintiffs sued the defendants tfi 
recover money and offerings received by the defendants in breach of an agree¬ 
ment between the parties. The parties were 2daha-brahmam, and it is alleged 
that an agreement [286] bad been come to -between the predecessors of the 
parties, the effect of which now, as applied bo the present parties, is that the 
plaintiffs should collect and receive offerings during certain months ; that 
during those months the defendants should refrain from receiving any 
offerinkSi and that in certain other months the defendants should collect and 
receive the offeringsand the plaintiffs should refrain from collecting offerings. 
The first Court dismissed the suit on the ground that such a suit would not lie. 
The second Court set aside the decree of the first Court, and made an order 
of remand under section 562 of the Code of Civil Procedure. From that 
order of remand this appeal has been brought. 

In the course of the argument we have been referred to hoorga Parshad v. 
Bvdree, 6 N.-W. P., H. C. Rep., 189 ; Lala v. Guneshed, S. D. A., N.-W. P., S. C. 
Vol. 2, p. 448; Durga Prasad v. Genda, Weekly ^otes, 1889, p. 169; Jhummun 
Pandey v. Dinoo*Nalh Pande.y, 6 W. R., 171; Har Lall v. Jeorakhun Lall^ 
S. D. A., N.-W. P., 1862, p. 314; Deonath v. Mussutnat Guneyshee, S. D. A.^ 
N.-W. P., 1860, p. 78 ; ttindhu Lai v. Sampat Misr, Weekly Notes, 1883, 
p. 163; and Muddim'Mohan Ghossal v. Nuboram Chuckerbutty,^ W. R., C. R., 69. 

Few of these authorities have any bearing on this case. The decisions in 
others of them, so far as they would apply here, were obiter. This suit is based 
on an alleged contract, which of course must be proved. For present purposes, 
and thoso only, we assume that the alleged contract can be proved. It is not 
against public policy that such a contract should be entered into, and we know 
no reason in law which would make such a contract bad. The cause of action 
would apparently be for damages for breach of the contract. The measure of 
these damages probably would be the amount proved bo have been received by 
the defendants in breach of the contract. We dismiss this appeal with costs. 

Appeal disviissed. 


NOTES. 

£ See also (1902) 5 O. C.. 262.) 


[237] The loth January, 1898. 

Present: 

Sir John Edge, Kt., Chief Justice, and Mr. Justice Burkitt. 


Kishen Sahai.Defendant 

, versus 

Bakhtawar Singh and others.Plaintiffs.* 


Suit to recover compensation in respect of property sold under a decree — Decree 

not neversed or superseded, 

A samindar applied to a revenue officer to commute the rent hitherto paid in kind by 
certain ol his tenants to a fixed money rent to be paid in future. The Assistant Collector 
made the order asked for and fixed the money rent to be paid in future. After that order 
had been made the zamindar brought a suit for arrears of rent against the tenants in a Court 

* Fint Appeal No. 76 of 1897, from an order of Babu Jai Lai, Officiating Subordinate 
Judge of Meerut, dated the 16th Jul^ 1897. 
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<Jf Ravenue aud obtained a decree for rent a| the rate which had been fixed by the order of 
the Assistant Collector. Against this decree the tenants did not appeal, and if beoame 
final. The decree was put into execution ; property of the tenants was attaobed and sold, 
and the decree was partially satisfied out of the sale proceeds. Subsequently to the passing of 
the decree far rent the Board of Revenue set aside the order of the Assistant Oolleotor 
commuting the rent in kind to a fixed money rent. The tenants thereupon sued to recover 
compensation on account of the sale of their property under the decree for rent. 

Held that the suit would not lie, inasmuch as the decree for rent under which the ^aintiS’s 
property was sold was un reversed and not superseded by any competent Court. Mo/rrxot v. 
Hampton, 7 T. R., 269 ; S.C., 2 Smith L. C., 409, 10th Ed.; ShamaParshad Roy Chowdhsry 
V. Hurra Parshad Boy Chowdhery, 10 Moo. I. A., 203; Jogesh Chunder Dutt v. Kali Chum 
Dutt, I. L. R., 3 Cal., 30, and Raja Niltnoney Singh Deo Bahadoor v. Sharoda Parshad 
Mookerjee, 18 W. R., C. R., 434, referred to. 

The facts of this case are as follovvs:— 

The plaintiffs were occupancy tenants of the defendants of some 20 bighas 
and 6 biswas of land in th% town of Meerut. The plaintiffs used to pay 
their rent in kind. The defendant sued them lor enhancement of rent (deserib- 
ing his suit as one for determination of the rent payable by the plaintiffs) and 
got a decree on the 13th of September 18$9. This decree was set aside by the 
Board of Revenue on appeal on the 14th of October 1890. Between the 13th of 
September 1889 and the 14th of October 1890 the defendant sued the plaintiffs 
for rent at the enhanced^rate allowed by the decree of the 13th cj September 

1889 and got [238] a decree for Rs’ 1,960-2-0 on the 18th June 18^0. Not¬ 
withstanding the order of the Board of Revenue of the 14th of October 1890, 
the defendant executed his decree for rent and realized Rs. 1,010. 

« 

The plaintiffs sued for cancelment of the decree of the 18th of June 1890 
and the case went up to tiie Board of Revenue on appeal. The Board held 
that the decree of the 18th of June 1890 could not be cancelled by them and 
directed the plaintiffs to seek their remedy in the Civil Court. The plaintiffs 
accordingly brought a suit for a declaration that the decree of the 18th of June 
was incapable of execution; but their suit was dismissed by the Subordinate 
Judge on the 28th of September 1893. 

The plaintiffs thereupon brought the present suit in which they claimed 
to recover the amount realized in execution of the decree of the 18th of June 

1890 on the allegation that the said decree had been superseded by the order 
of the Board of Revenue of the 14th of October 1890. 

The defendant pleaded, inter alia, that the decree in question was still 
subsisting and that therefore the defendant could not recover any thing realized 
under it. 

On this issue the Court of First Instance (^unsif of Meerut) fout)4 that the 
decree in favour of the defendant for rent at the enhanced rate had not been 
set aside, and dismissed the plaintiffs’ suit. 

On appeal by the plaintiffs the Lower Appellate Court (Subordinate Judge 
of Meerut) found that the “ main decree of the 13th of September 1889 being 
reversed by the Board of Revenue and that being the basis of the decree of the 
18th of June 1890, this latter decree being a dependent decree must be taken 
as superseded,” The Subordinate Judge accordingly set aside the decree of the 
Munsif and made an order of remand under section 662 of the Code of Civil 
Procedure. From this order the defendant appealed to the High Court. 

Pandit Moti Lai, for the Appellant. 

Pandit Sundar Lai, for the Respondents. 
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' [289] Ed^e, C, J., and Burkitt, J, —The plaintiffB, who are respondents 
here, brought their suit against their landlord, who was the zamindar, 
the appellant here, to recover compensation for their property which was sold 
in execution of a decree for rent made by a competent Court. The first Court 
dismissed the suit, holding that the suit did not lie. The Court of First Appeal 
set aside the decree of the first Court and made an order of remand under 
section 662 of the Code of Civil Procedure. From that order this appeal has 
been brought. 

The facts of this case are these :—The zamindar applied to a revenue 
officer to commute the rent theretofore paid by these plaintiffs as his tenants 
in kind to a fixed money rent to be paid in future. The Assistant Collector 
made the order, and fixed the money rent to be paid in future. After that 
order had been made, the zamindar brought a suit for arrears of rent against 
his tenants, these plaintiffs, in the Court of Revenue and obtained a decree lor 
rent at the rate which had been fixed by the order of the Assistant Collector. 
That decree was put in execution ; property of these plaintiffs appellants was 
attached and sold? and the decree was partially satisfied out of the sale pro¬ 
ceeds. This suit is brought to recover the money so realized, the Board of 
Revenue having, before the commencement of this suit and subsequently to 
the passing of the decree for rent, set aside the order commuting the rent in 
kind into a fixed money-rent. 

For the defendant appellant reliance has been placed on the principle of 
the decision In Marriot v. Hampton, 7 T. R., 269; S. c.,*2 Smith L. C., 409,10th 
Ed., and*it has been contended that, as the Board of Revenue had not juris¬ 
diction to interfere in appeal or otherwise with the decree for rent, the decision 
of their Lordships of the Privy Council in Shama Parshai Boy Chowdhery 
V, Hurra Parshad Roy Chowdhery, 10 Moo. I. A., 203, the decision of the 
majority of the Full Bench of the High Court at Calcutta in Jogesh Chunder 
Dutt V. Kali Churn Dutt, 1. L. R., 3 Cal., 30, and of the Calcutta Court in Raja 
Nilmoney Singk Dao Bahadoor v. [240] Sharoda Parshad Mookerjee, 18 W, R., 
C. R., 434, did not apply, as in all these oases the Court which passed a subse¬ 
quent decree, which had the effect of reversing or superseding the decree 
under which the money was paid which was sought to be recovered, had juris- 
diotioi^over the suit in which such last mentioned decree was made. 

On the other hand for the plaintiffs respondents it has been contended that 
the setting aside in revision by the Board of Revenue of the order of the 
Assistant Collector commuting the rent in kind into a fixed money rent had 
the effect of superseding the decree for rent of the Court of Revenue, as that 
decree was based on the order of the Assistant Collector commuting the rent. 

As a matter of fact it is questionable whether in this case the Assistant 
Collector had any jurisdiction to make his order commuting the rent in kind ^ 
a fixed mcffiey rent. The Board bf Revenue had absolute jurisdiction in revision 
over that order of the Assistant Collector. The decree for rent made by the 
Court of Revenue being for a sum exceeding Rs. 100 was one ever which the 
Board of Revenue had no jurisdiction of any kind, and was one the appeal from 
whic^ lay exclusively to the District Judge. No appeal in fact was made from 
the decree for rent. It appears to us that their Lordships of the Privy Council, 
in the case which was before them and to which we have referred, when speak¬ 
ing of a decree being reversed or superseded, were, as to reversal certainly, 
speaking of reversal by a competent Court, and as to supersession were refer¬ 
ring to such supersession as bad taken place in the case before them. That was 
a case iu which the money sought to be recovered had been paid under decrees 
which were based solely on a decree between the same parties which was 
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subsequently reversed by their Lordships of the Privy Council. We think the 
supersession to which their Lordships were referring must have been ascfperBed- 
ing by a decree of a Court which had competent jurisdiction to reverse the 
decree under which the money had been paid, if it had been brought before them. 
It is quite plain to our minds that if there had been no order made 
[241] at all for a commutation of the rent in kind into a fixed money rent, 
but a Court of Revenue had erroneously made a decree for a money rent and 
that decree was executed and was not reversed in appeal or superseded by a 
Court competent to reverse it, a tenant whose goods had been sold in execution 
of such decree for rent or who had satisfied that decree by payment, could 
not recover so long as the decree for rent was not reversed or superseded by a 
Court competent in that respect. The defendants had a remedy against this 
decree for rent, and that was by appealing. Of that remedy they did not 
avail themselves,* and it may be observed that, as the Assistant Collector 
apparently acted without jurisdiction in making his order of commutation, the 
defendants had a good ground of appeal. The fact that the order of the Board 
of Revenue in revision set asrte the order of the Assistant Collector commuting 
the rent cannot, in our opinion, put the plaintiffs in a better position than 
they would have been in, if, as we think is probable, the Assistant Collector 
had no jurisdiction to make the order of commutation. In our opinion, as the 
decree of the Court of Revenue stands unreversed and not superseded by a 
competent Court, this suit must fail. We allow this appeal with costs in this 
Court and in the Court below, and, setting aside the order undpr appeal we 
dismiss the appeal to che Court of First Appeal and restore and affirm the 
decree of the first Court. 

- Appeal decreed. 

NOTES. 

[ See also (1908) A.W.N., '211.] 
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The 19th January, 189^<. 
Present; 

Mr. Justice Aikman. 

Daulat Ram.Defendant 

versus 

Anwar Husen.Plaintiff.' 


. Jurisdiction—Civil and Revenue Courts —SwiI to set aside, on the^ground 
of duress, an agreement by an ex-zamindar for 
surrender of his sir land. 


On the sale of a village the vendor covenanted with the vendee to hold hia sir land as a 
tenant of the vendet for a certain term and then to surj^ender it to the vendee. Held Ih^t 
there was nothing to preclude the vendee from suing in a Civil Court for a declaration that 
the said agreement was void and [242] unenforceable and had been extorted from him by 
undue influence. Mahesh Rat v. Chandar Rai, I.L.E.. 13 All., 17 ; Ajudhia Rai v. Parmesh^ 
Rai, l.L.R., 18 All., 340 ; and Husain Shah v. Oopal I^ai, I. L. R., 2 All., 428, referred to, 


• Second Appeal No. 969 of 1896, from a decree of T. E. Piggott, Esq., AdditionalJodga 
of Aligarh, dated the 5th September 1896, modifying a decree of Munshi Achat Behari 
Mnneif of Etah, dated the 18th December 1895. . 
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Tbb facts of this case are folly stated in the judgment of the Court. 

*Mr. W. Wallaoh and Munahi Badri Das, for the Appellant. 

Maulvi Ohulam Muitaba, for the Respondent. 

Aikman, J. —On the 18th January 1893, the appellant Daulat Bam 
purchased from the respondent Anwar Husen bis proprietary rights in a 
certain village. On the following day Anwar Husen executed in favour of 
Daulat Bam a kabuliat by which he undertook to bold his sir land as a 
tenant of Daulat Bam, for a term of three years, at a rental of Bs. 175, and 
then surrender it. It is found that the rental entered in the kabuliat is far in 
excess of the rate Anwar Husen would have been bound to pay under the 
provisions of section 7 of the North-Western Provinces Bent Act. The object 
of the agreement on the face of it was clearly to defeat the provisions of that 
section, and the agreement was therefore, under the provisions of section 23 
of the Indian Contract Act, unlawful and void. In the following year Daulat 
Ham sued Anwar Husen to recover rent at the rate agreed upon. The suit 
was dismissed by the Assistant Collector, b\it on appeal was decreed by the 
then District Judge of Mainpuri. I must express my surprise that the District 
Judge should have given effect to an agreement, the object of which was so 
clearly unlawful. To the suit for the arrears of rent the defendant Anwar 
Husen pleaded—“ that the kabuliat was unenforceable, as having been 
extorted from him by undue influence for an exorbitant rent.” In bis 
judgment the District Judge said :—” I think that the question as to 
whether ft (that is, the kabuliat) was executed binder pressure of undue 
influence cannot be properly decided in the present suit. If the respondent 
wishes to have it set aside he can sue in the Civil Court.” On the 19th of 
September 1895, Anwar Husen instituted the suit out of which this appeal arises. 
C243] He asks for two reliefs, first; that the kabuliat and the decree passed by 
the Revenue Court on the basis of the said kabuliat might be cancelled and held 
unenforceable; secondly, that a sum of Bs. 418-10-0, being a balance alleged to 
be due out of the price of his zamindari estate, should be awarded to him. The 
Court of First Instance, the Munsif of Etah, gave the plaintiff a decree for Bs.lOO 
pnder the second relief set forth above and dismissed the rest of the claim. On 
appeal, the District Judge gave the plaintiff a decree cancelling the kabuliat and 
decldhring it inoperative. Quoad ultra the decision of the Munsif was affirmed. 
The .defendant Daulat Bam comes here in second appeal and impugns the 
decree of the Lower Appellate Court on two grounds. First, that the claim for 
the cancellation of the kabuliat was barred by section 13 of the Code of Civil 
Procedure, and secondly, that the claim for the cancellation of the kabuliat was 
lifbt cognizable by the Civil Court. The appellant's case has been ably argued 
by the learned counsel who appears in support of the appeal, but after full 
consideration I have come to the conclusion that the appeal must fail. 

The lower Court has decided the cancellation of the kabuliat on several 
grounds, one being that it was extorted from the plaintiff by undue influence. 
With reference to the extract from the previous judgment which has been set 
forth above, 1 cannot bold that the issue as to whether the kabuliat was obtained 
through undue influence was heard and finally decided in the previous suit. 

In support of the second ground of appeal the learned counsel relies on two 
Full Bench decisions of this Court, i.e., Mahesh Rai v Chandar Rai, I. L. B., 
IS All., 17, and Ajudhia Rai v. Parmeshar Rai, I. L. B., 18 All., 340. For the 
respondent reliance is placed on a decision of this Court in Husain Shah v. 
Gopal Bat, I. L. B., 2 All., 428. If the cases relied on by the learned counsel for 
the ajppellant are in point I am of course bound to follow them and sustain 
the appellant*B contention, but I think the cases are distinguishable frow the 


9 ALX«.-^9l 


161 



l.L.B. 80 All. 8U DAULAT BAM V. AKWAR HUSBN [1898] 

[2443 present case. In the first case a Bevenue Court'had held that the 
defendants were occupancy tenants ; the plaintiffs brought a suit In a 
Civil Court asking for a declaration that the judgment of the Revenue 
Court in so far as it was injurious to the plaintiff’s rights might be 
declared as set aside and of no effect, and that it should be decided 
that the defendant’s possession was that of sub-tenants. This was clearly 
a suit of which the cognizance was barjed by section 96, clause (a) of 
the North-Western Provinces Rent Act. In the second Full Bench case, the 
Settlement Court had entered the defendants as tenants at fixed rates and the 
plaintiffs as mortgagees of the holding. The plaintiffs asked for a decree for 
maintenance of possession “ by invalidating the proceeding of filling up the 
columns at the recent settlement.” It was hold that if a Civil Court exercised 
jurisdiction in the case by declaring that the plaintiffs were and the defendants 
were not the tenafits at fixed rates of the holding in questien, it would be 
exercising a jurisdiction which section 241 of Act No. XIX of 1878 prohibits 
the Civil Courts from exercising. 

In this case it may be true*that the ultimate result of the decree which 
the plaintiff obtained will be that he may, by adopting proper steps, succeed in 
establishing his status as an ex-proprietary tenant, but the decree as given 
does not, in ray opinion, trench upon the jurisdiction of the Bevenue Courts. 
Suppose that a landholder by duress obliges his tenant to execute a kabuliat 
for the land which he holds, undertaking to pay an exorbitant rent, the 
tenant might, it appears Jbo me, wait until he is sued upon thp kabuliat 
and put forward the defence that it had been extorted from him, and 
in that case it would be incumbent on the Revenue Court to find w'hetber 
or not the defendant’s plea was good. But in ray opinion the tenant would 
not be bound to wait until he was made defendant in a suit for arrears. 
He might, 1 hold, bring a suit to have it declared that the kabuliat 
was not binding upon him. If he could bring such a suit, there is no 
provision, so far as I can see, in the Rent Act by which a Revenue Court could 
[2483 entertain it; it would necessarily lie, therefore, in the Civil Court. In 
this case the tenant has executed a kabuliat by which be undertook to sur¬ 
render the holding after a certain period. It is stated that the landholder hs» 
not as yet taken any steps to enforce the agreement to surrender. am 
unable to see what there is to prevent the tenant from maintaining the pre¬ 
sent suit to have it declared that the agreement is not binding upon liim. 
With reference to the fact that, as I read it, the District Judge in his 
judgment of the 7th of November 1894, refrained from deciding the question 
as to whether the agreement to pay an enhanced rent had or had not bAe|i 
obtained under pressure of undue influence, there is, in my opinion, no bar to 
the tenant maintaining this suit for the cancellation of the kabuliat as a 
whole. In the case relied upon by the respondent it was held that a suit to 
set aside a perpetual lease of agricultural land* on the ground that the word 
importing perpetuity had been fraudulently inserted in this lease was 
“ peculiarly within the jurisdiction of the Civil Court. ” I see no reason why 
this view should not be extended to a suit to set aside a kabuliat on the ground 
that it had been obtained by undue influence. ^For the above reasons I 
dismiss this appeal with costs. * 

Appeal diimiaeed. 
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The 26th January, 1898. 

Present: 

Sir John Edge, Kt., Chief Justice, and Mr, Justice Burkitt. 

Abdul Majid Khan.Defendant 

vertus 

Kadri Begam.Plaintiff. * 

Construction of document — {ward—Award of the nature of a family 
settlement directing an annuity to be paid “ ta baiyat walidain.” 

An award drawn by an unprofessional arbitrator in India ns not to be construed 
according to the same principles as an award settled by counsel or a solicitor in England, 
but in accordance with what may reasonably be supposed under the circumstances of the case 
to have been the intentions of the arbitrator. * 

Where an award, which was of the nature of a family settlement between a father, 
mother and son, of certain property which had been given by the father to the mother in 
lieu ^of dower and then],by the mother to the son, directed that a certain annuity should be 
paid out of the property to the father C948j and^mother “fa haiyal walidain,” it was held, 
that the annuity was to be paid during the joint lives of the father and mother and also 
during the life of the survivor. , 

This appeal arose out of a suit to recover tnooey in virtue of an award. The 
plaintiff was the widow of one Nawab Bashid Khan, and the defendant Abdul 
Majid Khan was her son. Rashid Khan had assigned certain property to bis 
wife, the plaintiff, in lieu of her dower, and she during bis minority made 
a gift of the property so assigned to the defendant. Subsequently the 
defendant apparently showed a disposition to become extravagant, and thereupon 
the father, mother and son agreed that a settlement of the property should be 
made through an arbitrator. An arbitrator was appointed and made hia 
award on the 7th of February 1885, which award was subsequently registered. 
By this award it was provided that the defendant should pay out of the 
projferty the subject of the award Rs. 600 yearly to his father and mother; 
and "it was provided that his payment should be made “ ta haiyat walidain," 
which is, literally translated, “ to the term of the lives of the two parents.” 
The annuity was duly paid during the lifetime of the father and for a short 
period after his death. Subsequently, however, the defendant ceased paying 
inything to his mother, who accordingly sued to recover a certain instalment 
of the annuity by sale of the property in question. 

The Court of First Instance (Munsif of Bareilly) gave the plaintiff a 
decree 'for half the amount*of her claim, which decree was in substance 
affirmed by the Lower Appellate Court (Subordinate Judge of Bareilly). The 
defendant appealed to the High Court, and his appeal coming before a single 
Judge of the Court was dismissed. From the judgment of the single Judge 
thp defendant appealed unc^er section 10 of the Letters Patent. 

Mr. A. E. Byves and Maulvi Ohulam Mujtaba, for the Appellant. 

Mr. T. Conlan, for the Respondent. 

Edtfe, C. J. and Burkitt, J.: —In this suit Musammat Kadri Begam sues 
her son, Abdul Majid Khan, on an award, to obtain [247] a decree for sale. 
The facts of the case are somewhat peculiar. The plaintiff was the wife of 


* Appeal No. 87 of J.6B7, under section lO.of the Ijetters Patent. 
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on4 Nawab Bashid Khan, who was tbs owner of the property sought to b« 
sold. He assigned the property to his wife, the plaintiff, in satisfaoticfn of 
dower due by him to her, and she daring his minority made a gift of the 
‘ property to the defendant. When the defendant came of age be showed a 
disposition to be extravagant, and thereupon the father, mother and son agreed 
that an arbitrator should determine what provision should be made for the 
family. Now the arbitrator made an aw%rd, and upon that award this suit 
has been brought. He awarded that Bs. 600 yearly should be paid out of 
the property in question to the father and mother, and ordered that the pay* 
ment should be made “ ta haiyal walidain” which has been translated ' to 
the term of the lives of the two parents.” Nawab Bashid Khan, the husband, 
has died, and for some time after his death the money was paid regularly to 
the mother by the son. He has now, however, taken a different view of his 
legal and filial dutie^, and he declines to pay his mother anything. Of course, 
if in point of law he is not liable to make any payment to his mother, the fact 
that he is her son and the fact that the property in question belonged to her 
and that she need not have giv^n it to him cannot impose on him any liability 
in law to make any payment of the kind. It has been contended that the 
arbitrator intended by his award that this annual payment of Bs. 600 should 
be made for the joint lives only of the father and mother, and that after the 
death of either the son should be under no obligation to make any payment 
to the survivor. It is difficult to conceive that the arbitrator, who at the 
time was carrying out th^ wishes of the family, should have entertained any 
such intention. It is difficult to understand how be could have intended that 
. on the mother’s death the father should he left penniless by his dutiful son. 
And if that was nut his intention in the case of the mother dying and the father 
surviving, his intention must have been that the money should be paid during 
the joint lives of the father and mother and during the lifetime [2483 of the 
survivor. There is no doubt that the language used in the award is somewhat 
ambiguous, and we were pressed by Mr. Ryvts with the decision of 
-Kindbrsley, V.C.,in Grant V. WinfcoZf,23 L.J. Ch., 282. In that case the Vice* 
'Chancellor arrived with great difficulty at the conclusion which he expressed. 
.We have not to construe this award as we should have to construe an award 
settled by counsel or a solicitor in Hngland, but as an award drawn J;>y a 
plain man of Bareilly, probably of no great business habits, who would know 
little or nothing about the subtleties of the English system of conveyancing. 
We have to construe it as we think it was intended by the arbitrator it should 
be construed, and we hold that it was his intention that the liability to make 
tbe’payment should continue during the life of the survivor of the parents. , 


We have said this was a suit for sale. A decree for sale under section 88 
of the Transfer of Property Act was made, treating the award as if it were a 
mortgage or document creating a charge upon Iknd. It does not appdarfrom 
anything put before us that the arbitrator had any power to charge the lands 
in question ; consequently a decree for sale was bad. However, the plaintiff 
is entitled to a decree for money. We set aside the decree for sale, and we 
give the plaintiff a decree for the Bs. 600 (six hundred) 'annuity for (be 
year in question, together with interest from the date of suit until realisation 
at 12 per cent, per annum. We also give her her costs of this ap\)eal. 


To the extent above indicated we modify the decree below. In other 
respects we dismiss the appeal. 

Decree modified^ 
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C At Vagkzds the liberal interpretation of deeds and oontraets of the people of India, see 
also (1916) 87 All., 869 P.O. ] 
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The 28th January, 1898- 
Present : 

Sir John Edoe. Kt., Chief Justice, and Mb. Justice Burkitt. 


Sri Girdhariji Maharaj.Plaintiff 

versus 

Chote Lai and others.Defendants." 


Landholder and tenant—Rights of zamindars in land forming part of the 
sbadi— Custom—Customary law of the Uorth-Westem Provinces. 

According to the general custom prevalent in the North-Western Provinces, a person, 
agriculturist or agricultural tenant, who is allowed by a zamindar (849] to build a bouse 
for his occupation in the ahadi, obtains, if there is no special contract to the contrary, a 
mere right to us8 that house for himself and his family so long (ft be maintains the house, 
that is, prevents it falling down, and so long as be does not abandon the house by leaving 
the village. As such occupier of a bouse in the abadi occupying under the samindar, he has, 
unless he has obtained by special grant from the zamindar an interest which he can sell, no 
interest which he can sell by private sale or which can be sold in execution of a decree 
against him, except bis interest in the limber, roofing and wood-work of the house. .Yarain 
'Prasad v, DarntTutr, Weekly Notes, 1888, p. 125, and Chajjit Singh v. Kanhia, Weekly Notes, 
1891, p, 114, referred to. 

The facts of this case are as follows :— 

The plaintiff came into Court alleging that about twenty^six years 
previously one Nand Kisbore had received from his, the plaintiff’s agent, 
permission to build a bouse on a piece of land in the village of which the 
plaintiff was zamindar, on the condition that it should be inhabited by Nand 
Kisbore and his heirs, and alleging further that the house which was built 
.could not legally be transferred. The plaintiff also relied upon a clause in the 
waftb-ul-arz. The house so built by Nand Kishore was sold in execution of a 
decree against a son of Nand Kishore and purchased by one Chote Lai. The 
plaintiff zamindar asked for a declaration of his right to the land on which the 
house stood. Further that he should be put in possession of that land, the 
auction-purchaser being ordered to remove the materials of the house, or if 
the Court saw fit, being ordered to receive from the plaintiff the value of those 
inaterials. 

The Court of First Instance (Munsif of Muttra) gave the plaintiff a decree 
declaring (what was never seriously contested) that the site of the house had 
not been and oopld not be sold in execution of Chote Lai’s decree, and dis¬ 
missed the rest of the plaintiff’s suit. This decree was affirmed on appeal by 
the Subordinate Judge of Agra. 

Tbe plaintiff appealed to the High Court, and his appeal coming before a 
single Judge was dismissed on the ground that no custom of inalienability or 
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spaoial agreemeob.not to alienate [2003 house had been ))ro’i^ed.‘ Vrom 
this judgment the plaintiff appealed under seotion 10 of the Letters Patftnt. - 

Mr. B. E. 0* Conor, for the Appellants. 

Pandit Sundar Lai and Pandit Baldeo Ram Dav€, for the Respondents. 

Edge, G. J, and Burkitt, J.—This appeal has arisen in a suit brought by 
the zamindar against the oooupiers of a house in the abadi of his village and 
against one Chote Lai, who purohased at auotion-sale under a deoree against 
the oooupiers such rights as the oooupiers had in the bouse. The oooupiers 
made no dsfenoe to the suit. Chote Lai only has defended the suit. The 
plaintiff alleged a special agreement under which the house had been originally 
built; he also relied upon the wajib-ul-arz. He did not speoifioally set up in 
bis plaint, or apparently in his argument before our brother AiKMAN in this 
Court, the real Qoint on which this case must be decided, and that is that, 
according to the general and well known custom of these Provinces, a custom 
so well established that it may be treated as the common law of the Provinces, 
a person, agriculturist or agricultural tenant, who is allowed by a zamindar to 
build a house for his occupation in the abadi, obtains, if*there is no special 
contract to the contrary, a mere right to use that house for himself and his 
family so long as he maintains the house, that is, prevents it falling down, and 
so long as he does not abandon the house by leaving the village. As such 
occupier of a house in the abadi occupying under the zamindar, as in this 
case, he has, unless he has obtained by special grant from the zamindar an 
interest which he can asell, no interest which he can sell by private sale or 
which can be sold in execution of a decree against him, except his*iQterest in 
the timber, roodng and wood-work of the house. There is good reason why 
such a custom should have grown up and have been established. If it were 
otherwise, agricultural tenants or cultivators who, for the purposes of the culti¬ 
vation of the agricultural lands of the village, were permitted by the zamindar 
to build or occupy a house in the abadi of the particular village might sell the 
right to occupy the [2013 house to some person unconnected with the cultivation 
of the agricultural land in the village, and thus in course of time the abadi 
provided and reserved by the zamindar for the use of those cultivating his 
lands would come to be occupied by persons in no way connectOd with* the 
cultivation of the agricultural lands in the village. In such a case the aamindar 
would practically lose his rights in the abadi and would be compelled to 
restrict the area of culturable land in the village so as to provide sitestor fresh 
houses for agriculturists. It might happen that a purely agricultural village, 
every single site in the abadi of which belonged to the zamindar solely, mighty 
come to be a village, for example, of weavers, who neither paid rent to the 
zamindar nor promoted the cultivation of the agricultural lands of the village. 

It is contended that it was for the plaintiff to prove a special contract. 
In our opinion the plaintiff had only to ftly on the common custom of the 
Provinces, and it was for the auction-purchaser, who alone defended this suit, 
to show that there was some special contract between the zamindar and the 
person or the predecessor of the person whoso interest he bad bought whioh 
created, contrary to the general custom, an interest whioh might be attached 
and sold in execution of a decree against tTio occupier. If the defendant, 
auction-purchaser, had set up, not a special contract, but a local custom of 
the village in question by which an occupier of a house in the abadi, holding 
under no special contract, but merely occupying a house the site of whioh 
belonged to the zamindar, could sell his right to occupy or have It sold for 
him in execution of a deoree against him, we should be prepared to hold that 
such a speoiai custom was bad. * ' 
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: Oar iRttAntion hM been drawn to the deoision of this Court, Narain Prasad * 
T. DamrUar, Weekly Notes, 1888. p. 126. So far as that decision is based 
upon an assumption that, apart from special contract, the occupier of a house 
in the abadi under the zamindar has any interest in the occupancy of that 
house which can be sold privately or by auction sale we entirely dissent from 
it. The [202] occupier’s right is a mere personal right of residence. The 
other case to which we have been referred is Chaiju Singh v. Kanhia, Weekly 
Notes, 1881, p. 114. There the Fail Bench held that the zamindars of a 
village are, as a rule and presumably, the owners of all the house sites in the 
village, and that a house left unoccupied by a tenant lapses to the landlord in 
the absence of heirs or of other lawful assignees of the last occupier. “ Other 
lawful assignees " must not be understood to mean purchasers by private or 
auotion*sale from such occupier. 

Ohote Lai, the only defendant defending this snit, has made out no case. 
This appeal must be allowed. We give the plaintiff a decree declaring that 
the occupiers of the house had no right, except tqthe timber, the wood-work 
and the roofing, which could be sold in execution of a decree against them, 
that a right to occupy the house was not transferable by sale either private or 
in execution of a decree, and a decree that the plaintiff be put in possession 
of the site claimed. Chote Lai will be allowed thirty days from the notification 
of this decree in the Court below to remove such of the materials of the bouse 
as were not part of the land ; that is, he cannot remove the walls of the house 
if they are constructed of soil belonging to the village. vWe allow this appeal 
with costs in all Courts. 


MOTES. 


Appeal decreed. 


i This was followed in (1902) 22 A.W.N., 140; (1900) 20 A.W.N., 182 ; (1908) 6 A.L.J., 
67 ; in (1898) 1 O.C., 231 ; (1904) 27 All., 338, the dictam sa regards the custom relating to 
houses on village homestead land was dissented from. See also (1910) 8 A.L.J., 61: 9 T.C., 
«14 ; (1907) 4 A. L. J., 764 ; (1906) 4 N. L. E.. 166; (1905) 1 N. L. R., 93. 

As regards the question of estoppel, see 21 All., 496, P.C. 

As regards the right to remove the materials of the building, see 27 Mad., 211.] 


[ 20 All. 202 ) 

The 31st January, 1898. 

Present: 

Sir John Edge, Kt., Chief Justice, and Mr. Justice Burkitt. 


Diwan Singh and others.Defendants 

versus 

Jadho Sir.gh.Plaintiff.* 

Act No,’111 of 1S77 {Indian Registration Act), section 50—Registered 
and unregistered documents—Priority — Notice. 

Held, that section 60 of the Indian Registration Act, 1877, will not avail to give the holder 
of a subsequent registered deed priority in respect of his deed over the bolder of an earlier 
unregtaWIrad deed, not being a confi>ulsorily registerable deed, if in fact the holder of the 
legiatered dead has at the time of its execution notice of the earlier unregistered deed. 

(208] The suit out of which this appeal arose was a suit to recover money due 
under a mortgage bond held by the plaintiff dated the 14tli of January 1898. 
The mortgage was for a sum not exceeding Bs. 100, and was not registered. 

Subsequently to the date of this mortgage the mortgagor sold the mortgaged 
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^ Appeal No. 27 of 1827,*undar section 10 of the Letters Patent. 
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'B^opsrty by a registered sale deed dated the 9th January'1^5. ^Tha 
defendants to the suit were the mortgagor and the vendees. 

The Court of First Instance (Munsif of .Phaphund) decreed the plaintiff’s 
claim against the mortgagor alone, holding it not established that at the time 
of the execution of their sale deed the vendees had notice of the prior unregis¬ 
tered mortgage. 

The plaintiff appealed, and the Lowflr Appellate Court (Subordinate Ju^e 
of Mainpuri), finding that the vendees had in fact had notice of the plaintifTs 
mortgage and therefore could not claim priority under section 50 of Act 
No. Ill of 1877, decreed the plaintiff’s claim also as against the defendants 
vendees. 

The defendants vendees appealed to the High Court, and their appeal 
coming before a single Judge of the Court was dismissed (see I. L. B., 19 All., 
p. 145). From that judgment the defendants vendees appealed to the High 
Court. 

Munshi Madho Prascd,'for the Appellant. 

Mr. Muhammad Ishaq Khan, for the Bespondent. 

Ed^o, G. J. and Barkitt, J.:—In this ease it is contended in appeal that 
the holder of a registered deed of sale of immovable property who, at the time 
of the making of his contract of sale, had notice of a prior unregistered mort¬ 
gage, which did not require registration, was entitled to priority by reason of 
section 60 of the Indian Begistration Act, 1877, over the holder Of the unregis¬ 
tered mortgage. The rule of equity on this subject which has always been 
followed in this Court has been applied by our brother AIKMAN in the decree 
from which this appeal has been brought. We dismiss this appeal with costs. 

Appeal dismissed 

NOTES. 

[Kotice defeat! the priority, if any conferred by the fact of registrstioD : — 6 A. L. J., 
lia ; 28 All., 315 ; 26 All., 366 ; (1900) P. L. B., 26 ; 26 Mad. l.J 

[,2Qi]The3IstJanuarv,Ih96. 

Present: 

Mr. Justice Blair and Mr. Justice Airman. 

Jaikaran Bharti.Plaintiff 

versus 

Baghunath Singh.Defendant.' 

Civil Procedure Cede, sections, 244, 268—Emecution of decree—Suit to set aside 
a sale on the ground of an adjustment of the decree out of Court—Adjustment 
not certified—Suit not maintainable. 

Seld, that no separate suit would lie to set aside a sale held in execution of a deovee on 
the ground that the decree had been adjusted out of C«urt when in fact no such ad|nstment 
of the decree had been certifi^ in the manner provided by section 2S8 of the Qod t of Civil 
Procedure. Shadi v. Oanga Sahai, I. L. B., 8 All., 638, and Kalyan Singh V. Kamtafiro^ 
I,L.B., 13 All., 339, distinguished. Ishan Chunder Bandopadhya v, Indro Nartsin QosSlitni 
I. L. B., 9 Cal,, 788, and Pof Dost v. Sharup Chand Mala, I, L. B,, 14 Oal., 875, not 

• Second Appeal No. 999 of 1896, from a decree of W. F. Walls, Eio., XMstciCt 
Judge oil Shahjahanpur, dated the 11th June 1896, confirming a decree of Bai Banweei Lai 
Subordinate Judge of Shahjahanpur, dated the 31et Febtuary 1896.. 
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lQUow*d. ProMnno Kumar Sanyal v. Kali Dq/t Sanyal, I. L. B., 19 Cal., 683; Aaiaan v.v 
Matuk Jjal Sahu, I. L. R., 21 Cal., 487, and Bairagulu'v. Bapanr^a, I. L. R., 15 Mad., 302, 

raftered to. 

The facts of this case sufficiently appear from the judgment of AikMaN, J. 

Mr. Baahan Lai and Maulvi Chulam Mujtaba, for the Appellant. 

Mr. Abdul Majid, for the Respondent. 

Blair, J. —This is a plaintiff’s second appeal. His suit has been dismissed 
by the Court of First Instance and also by the Lower Appellate Court. 
The suit was brought to set aside an auction-sale which-had taken place in 
execution of a decree in a suit for sale. The point raised in appeal is that the 
Courts below were wrong in holding that sections 244 and 13 of the Code of 
Civil Procedure bar the suit. 

In the course of the proceedings in execution the parties agreed to refer 
their differences to arbitration and to abide by the award which should be made. 
Such an award wjts made, but it was not certified to the executing Court, as 
required by section 268 of the Code of Civil Procedure. The execution was 
proceeded with in spite of objection taken, and the property was sold and bought 
[ 868 ] in by the decree-holder. The judgment-debtor in that suit is the 
plaintiff and appellant here. 

An argument has been addressed to us on behalf of the appellant based 
upon the amendment of section 258 of the Code of Civil Procedure made by 
the CiviUProcedure Code Amendment Act of 1888. The words in the Act of 
1882 were—" No such payment or adjustment shall be recognized by any 
Court unless it has been certified as aforesaid.” In the amending Act the 
substituted words are:—“Unless such a payment or adjustment has been 
certified as aforesaid, it shall not be recognised as a payment or adjustment of 
the decree by any Court executing the decree.” The argument was that it 
was a reasonable inference to draw from the words of limitation imported by 
the amendment that the Legislature did not intend to exclude the recognition 
of payments of adjustments by Courts other than those executing the decree 
in question. My attention has been called to sundry oases, two of which have 
been the subject of decision in these Provinces. The first is the case of Shadi 
V. Ganga Sakai, 1. L. R., 3 All., 538. In that case a payment had been made 
by a Judgment-debtor in satisfaction of a decree, but such payment had not 
been notified to the executing Court. The Court proceeded to execute the 
decree on the application of the decree-holder. The judgment-debtor then 
breught a regular suit to recover the money which he had paid to put an end 
to the execution proceedings. It was held that the suit could be maintained. 
But the reliefs asked for in that suit contained no prayer asking that the 
execution proceedings in the prior suit should be set aside or otherwise inter¬ 
fered with. That case istherefdre in a very material particular distinguishable 
from the one with which we are now dealing. In another case Kulyan Singh v. 
Kamta Prasad, I. L. R., 13 All., 339, it was held by a single Judge that a suit 
would lie in the following circumstances. Pending the execution of a decree »n 
adjustment by transfer of son^e trees to the decree-holder had been made, but not 
certified. In a later suit brought by another plaintiff against the same judgment- 
debtor, [ 266 ] it was sought in execution to attach the trees in question. 
The decree-holder in the previous suit objected tliat the trees were his by virtue 
of the uncertified adjustment. The objection being disallowed, the objector 
bropght a regular suit to establish his right to the trees. It was held that the 
suit was maintainable. In this case also no setting as^e or modification of 
execution proceedings in the first suit was asked for. Two cases have, 
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•however, been cited for the appellantewhich appear to be authorities iq favour 
of his contention, In the case of Ishan Chunder Bandopadhya v. Indro Narain 
Gossami, I. L. R,, 9 Cal., 788, and in the case of Pat Dasi v. Sharup Chand 
Mala, I. L. R., 14 Cal., 376, suits to set aside execution proceedings in the 
course of which adjustments had been made, but not certified, were held main¬ 
tainable. In my opinion the decisions in those cases cannot now be held to 
be law. They ai-e disposed of by the decision of the Privy Council in Prosiinno 
Kumar Sanyal v. Kali Das Sanyal, I. L. R., 19 Cal., 683: S. C. 19 
I. A., 166. The suit in that case was u suit to have set aside a sale 
in execution proceedings of certain zatnindari, on the allegation that the 
decree-holder had made with certain co-sharers in the zamindari an agreement 
that their shares should be exempted in execution. The agreement was not 
notified to the executing Court, and those shares were sold. In appeal in a 
suit to set aside the sale, the Committee of the Privy Council held that section 
244 of the Code of Civil Procedure barred the plaintiff’s suit, inasmuch as 
the question which had arisen was a question arising between the parties to 
the suit in which the decree was passed within the true ifltent and meaning 
of section 244 of the Code of Civil Procedure. The decision of their Lordships 
was followed by a majority of the Judges who decided the case of Azizan v. 
Matuk Lai Sahu, I. L. R., 21 Cal., 437. In my opinion the ruling of the 
Judicial Committee of the Privy Council in Prosunno Kumar Sanyal v. Kali 
Das Safiyal governs this case, and is fatal to this appeal. I would dismiss 
the appeal. 

4 

[2873 Aikman, J.—I am of the same opinion. Amrit Gir the father of 
the plaintiff gave the defendant Raghunath Singh a mortgage over certain 
property. After the death of Amrit Gir, the mortgagee brought a suit against 
the plaintiff upon liis mortgage-deed, obtained a decree, and in execution 
thereof brought the hypothecated property to sale. The execution was 
transferred to the Collector, by whom the property was sold. It was purchased 
by the mortgagee decree-holder. The plaintiff Jaikaran Gir in the course of 
the execution proceedings filed an objection based on an alleged adjustment 
of the decree which had taken place out of Court. His objection was 
disallowed, and, as stated above, the property was sold and purchased-by the 
decree-holder. The plaintiff has now brought a regular suit to set aside the 
sale on the ground that the decree had been adjusted out of Court. His suit 
was dismissed by the Subordinate Judge, whose decree was confirmed on 
appeal by the District Judge. The Courts below held that the present suit 
was barred by the provisions of section 244 of the Code of Civil Prooedore. 
The plaintiff comes here in second appeal contending that that section does 
not bar his suit. By the provisions of that section all questions arising 
between the parties to the suit in which a decree was passed, and relating to 
the execution, discharge or satisfaction of the decree or to the stay of execution 
thereof, must be determined by order of the Court executing the decree, and 
not by separate suit. Now it cannot be denied that the question which arises 
in this suit is one between the parties to the former suit in which the decree 
was passed, and it is clear to me that it is a question relating to the execution 
of the decree. The cognizance of the suit therefore is barred by the provisions 
of section 244 unless it can be shown that there is any other provision of law 
which excepts it from that section. The learned counsel who appears in 
support of the appeal relies upon the last paragraph of section 258 of the Code 
of Civil Procedure. In my opinion that paragraph cannot be taken as 
overriding the clear provisions of section 244'. As to this 1 concur wiib the 
learned Judges who decided the case of Bjiiraguln v. Bapanna, [268] 1. L. B., 
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15.Mad.. 302, and with the majority of 4ihe Bench which decided the case of* 
Azizan t. Matuk Lai Sahu, 1. L. B.,21 Cal., 437. The plaintiff in this suit, if 
any adjustment of the decree took place out of Court, ought to have taken 
steps to have that adjustment certified to the Court. I do not think that his 
negligence in failing to take such steps can give the Court a jurisdiction which 
is clearly barred by the provisions of section 244. It may be that he may 
have some other relief against his decree-holder, for instance, by a suit for 
damages, but I do not think that he can maintain a suit which would have 
the effect of nullifying a decree regularly obtained in a suit between him and the 
present defendant. For these reasons I would dismiss the appeal with costs. 

By THK Court :—The order of the Court is that the appeal is dismissed. 

Appeal dismissed. 


NOTES. 

[See also (1904) Cal., 480. .4 suit may be brought on breach of the agreemeut ;— 

(1899) 23.Bom., 394 ; (1898) 25 Cal., 718 ; (1898) 21 Mad., 409.] 

[ 20 All. 3S8 ] 

The 1st February, 1896. 

Present: 

Sir John Edge, Kt„ Chief Justice, and Mr? Justice Burkitt. 

Brij Bhukhan.Plaintiff 

versus 

Durgs Dat and others.Defendants.* 

Jurisdiction—Civil and Revenue Courts—Act No. 1 of 1877 {Specific 
Relief Act), section 42—Letters Patent, section 10 — Appeal — 
Appellant not entitled to be heard on points not argued before 
the single Judge — Practice. 

A plaintiff brought his suit in a Civil Court asking for -x declaration of his right to the 
possession of certain lands as a tenant at Axed rates, or iu the alternative for possession, 
alleging that the lands were the property of a joint Hindu family, of which be was a member, 
that the famil}'. still remained joint and that he was entitled as a member of such joint 
Hindu family to a one-third undivided share in this ancestral property. 

Held, that the Civil Court was competent to give the plaintifi a decree declaring that he 
was a member of the joint Hindu family, Jthat the family still remained joint, that the 
property in dispute was ancestral and h.id not been partitioned, aud that the plaintiff was 
entitled to a one-third undivided share ; further that section 42 of the Specific Belief Act 
would not apply to the suit, inasmuch as tbu Civil Court, if the plaintid was found to be 
out of possession, was not competent to grant consequential relief in the shape of a decree 
for possession as .a tenant at fixed rates. 

Held also, that in appni^ls under the Letters Patent, section 10, an appellant is 
not entitled to be heard on points which be has not raised before, the Judge against whose 
decree ho is appealing. 

The facts of this case sutfioioutly appear from the judgment of the Court. 

Munshi Haribans Sahai, for the .'Vppellaut. 

It^Dshi Gobind Prasad, for the Baspondents. 

* Appeal No. 47 of 1897, under section 10 of the Letters Patcut, 
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Edge, C.J. and Burkitt, J :—Tbs zamindar of the village ia wbieb Brif 
Bhukhan Pende, the plaintitii' in this suit, olaims to be a tenant, sued Brij 
Bhukhan and other persons for arrears of rent. Brij Bhukban's oo>defendants 
denied that he was a tenant of the holding, which apparently was a fixed rate 
holding. That we do not decide. The first Revenue Oourt decreed the claim 
for arrears of rent against the other defendants, butdismissed the claim against 
Brij Bhukhan on the ground that he had not been properly entered in the 
Revenue papers as a tenant, and that a decree for rent could not be mads 
against him until he had obtained an amendment of the record of rights and 
had been properly entered in the record as a tenant. It is obvious that the 
Revenue Court did not actually or impliedly decide that Brij Bhukhan was 
not in fact a tenant of the land in respect of which the rent was claimed. 
There was an appeal to the Collector, which was dismissed, but the Collector 
did not decide whether or not Brij Bhukhan was a tenant. He appears to 
have disposed of the case on the same lines as the first Court. Brij Bhukhan 
has brought this suit in a C^vil Court, alleging that the lands in respect of 
which the suit for rent was brought in the Oourt of Reven'ue wore ancestral 
lands belonging to a Hindu family of which he was a member, that the family 
was joint and that he was entitled as a member of that joint family to a one- 
third undivided share in this ancestral property. He asked for a declaration 
that he was a tenant at fixed rates of the lands and in joint possession of them 
with the other defendants to the suit in the Court of Revenue, who are defend¬ 
ants here, and for maintenance of such possession, and, the event of its being 
found that he was out of possession, L260] he asked for a decree'for joint 
possession as a tenant at fixed rates. The first Court dismissed the suit. The 
Court of first appeal, partly on findings of fact and partly on admissions of 
the parties, found that the tenancy in question was part of the ancestral pro¬ 
perty of the joint Hindu family of which the plaintiff and the defendants are 
members and that there had been no partition, and gave in general terms a 
decree decreeing the plaintiff’s claim. It probably would puzzle the Court of 
first appeal to say now precisely what was the decree which it gave, the relief 
claimed being in the alternative and the decree merely decreeing the plaintiff's 
claim generally. That is not the way in which decrees should be m^e. 

C 

The defendants appealed to this Court from the decree in first appeal. 
The appeal came before a single Judge of this Court, and it was argued on 
behalf of the plaintiff, respondent to the appeal, on the basis that he was 
entitled to a decree declaring his right as a tenant and bis right to be maintain¬ 
ed as a tenant or to be put in possession as a tenant at fixed rates. On the 
case so presented our brother Blair properly applied the decision in Ajvdhia 
Bai V. Parmeshar Hai, I. Jj. R., 18 All.,^340, and allowed the appeal. No 
matter how the case had been presented ^o our brother Blair, it would have 
been necessary for him in any event to have allowed the appeal to some extent, 
for the decree of the Court of first appeal declaring Brij Bhukban’s title as a 
tenant at fixed rates of the holding and his right to possession as such tenant 
and giving him possession as such tenant was a decree which the Civil Court 
had no jurisdiction to pass. Our brother Bl^R allowed the appeal, ./ind, 
setting aside the decree of the Court of first appeal, restored the decree of 
the first Court dismissing the suit. The plaintiff has brought this appeal 
under the Letters Patent from the decree of our brother Blair. 

Probably we should be right in dismissing this appeal, and certainly it 
will be necessary to dismiss it so far as it is based on the case which was argued 
before our brother Blair, It was many [261] years ago decided by th# High 
Court at Calcutta, and rightly in our opit^ion, that in appeals under the Letters 
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Pfttent.An appellant was not entitled to^be beard on points which he had not* 
raised before the Judge whose decree he was appealing, that is, that it was not 
intended that in an appeal under the Letters Patent an appellant should be 
entitled to make a new case. That .is a rule which is approved by all the 
Judges in this Court, and which certainly has been, and, so long as the Court 
is constituted as at present, will be followed. 

However, in this appeal Brij Bhukhan’s case has been presented, not 
probably as an absolutely new case, certainly in a different light from that in 
which it must have been put by another vakil who appeared for him before 
our brother Blair. Mr. Hartbans Sakai has contended, and we think rightly, 
that the Full Bench decision in Ajudhia Rat v. Parmeshar Bat, 1. L. B., 18 
All., 340, does not preclude a Civil Court in such a case as this from giving a 
member of a joint Hindu family a decree that the family has been and still is 
joint; that he is a member of it; that the lands or property in dispute are and 
were ancestral property in the hands of the family and have not been parti¬ 
tioned. He has also contended that it is immatiprial whether his client is or 
is not in possessiofi, as the proviso to section 42 of the Specific Belief Act 
would not bar Brij Bhukhan's claim to such a declaration, the Civil Court 
being the only Court which could make the declaration, and the Civil Court 
having no jurisdiction to grant further consequential relief in the shape of a 
decree for possession as a tenant. We consider that that argument is well 
founded. We allow this appeal, and we set aside the decree of this Court, and 
vary the decree of the Court of first appeal by giving tjie plaintiff a declaration 
that the holding, whatever its nature may be, is part of the ancestral property 
of a joint Hindu family ; that it has not been partitioned ; that the plaintiff 
and the defendants are members of that joint Hindu family, and that the 
plaintiff's interest is a one-third undivided share of that ancestral property ; in 
other [262] respects the suit of the plaintiff is dismissed. As this suit was 
necessitated by the action of these defendants in taking a very technical 
objection in the Court of Bevenue, which in fact was an objection without 
substance or merits, we give the plaintiff Brij Bhukhan Pande his costs in 
all Courts in this civil suit. 


NOTES. 


Appeal decreed. 


[ A% regards the question under the Letters Patent, this was distinguished in (1900 11 
M. L. J., 10. 

At regards the jurisdiction of Revenue Courts, -see also (1904) 1 A. L. J., 703.] 


[ SO All. U2 ] 

The let February, 189b. 

Present; 

Sir John Edge, Kt., Chief .Justice, and Mr. Justice Burkitt. 

Hadi Ali.Defendant 

versus 

Akbar Ali.Plaintiff."' 


Muhammadan law — Dower — Widotv’s lien for dower purely personal and 

not heritable. 

The lien which a Muhammadan widow whose dower is unpaid may obtain on lands 
which have belonged to her deceased husband is a purely personal right and does not survive 
to her heirs. Ali Muhammad Khan v. AzituHah Khan, I. L. R., 16 All., 50, and Ajuba 
Begam v« Naair Ahmad, Weekly Notes, 1890, p. 115, referred to. 

* Appeal No. 43 of 1897 undei^ section 10 of the Letters Patent. 
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20 Ail. HACI Atit V. AK^AB -ALI [1898] 

^HlS was an appeal under section 10 ef the Letters Patent from a judgment in 
second appeal of Banbbji, J. The facts of the case appear from that judgment, 
which is as follows:— 

“ The appellant brought the suit out of which this appeal has arisen to 
recover possession of his share out of the estate of his deceased uncle, Karim 
Bakhsh, one of whose heirs he was. The suit was brought against Huran 
Bibi, the widow of Karim Bakhsh. and Pladi Ali, the donee of a portion of the 
property from Huran Bibi. Hadi Ali is the son of a daughter of Karim Bakhsh, 
who predeceased Karim Bakhsh. The Court of First Instance decreed the 
claim. An appeal was preferred by Huran Bibi and Hadi Ali. Huran 
Bibi’s appeal had reference to that portion of the estate which was not 
included in the gift to Hadi Ali. During the pendency of the appeal 
Huran Bibi died„ Her legal representatives were her three daughters, who 
are admittedly alive, and not Hadi Ali, the son of a fourth predeceased 
daughter. The right as regards the property not comprised in the gift did 
not survive to Hadi Ali, thes-efore he alone could not maintain the appeal. 
As he was not one of the legal representatives of Huran [26^ Bibi he could not 
be brought upon the record in the place of Huran Bibi, and as her legal 
representatives did not apply to be made parties to the appeal within the 
time allowed by law, the appeal of Huran Bibi abated, and, so far as the 
property in respect of which the appeal is concerned, the decree of the Court 
of First Instance became final. 

“ As regards the property which is the subject of the alleged gift to Hadi 
Ali, the Lower Appellate Court has found that Huran Bibi was in possession of 
it in lieu of her dower. She was not entitled to transfer that property by way 
of gift or otherwise, and the gift was not legally valid. Having been put in 
possession in lieu of her dower, she was entitled to continue in possession so 
long as her dower debt remained unpaid : that was a right personal to her and 
became extinct on her death. Hadi Ali is not entitled to remain in possession 
of the estate left by Karim Bakhsh. The result is that the plaintiff is entitled 
to the decree granted to him by the Court of First Instance. 

" I allow this appeal with costs, and. setting aside the decree below with 
costs, restore that of the Court of First Instance." 

From this judgment the defendant Hadi Ali appealed. 

Babu Durga Charan Banerji, for the Appellant. 

Munshi Ram Prasad, for the Bespondent. 

Edge, C. J., and Burkitt, J :—This is an appeal under the Letters Patent 
from the decree of our brother BanerjI. He decided that a lien for her dower 
which a Muhammadan widow had obtained on lands of her husband was a 
purely personal right and did not survive to her heirs. This decision is 
supported by Ali Muhammad Khan v. Azizullah Khan, I. L. R., 16 All. 50 and 
Ajuba Begam v. Nazir Ahmad, Weekly Notes, 1890, p. 115. It is contended 
that the latter case is not an authority, as it does not appear that the widow 
had obtained the lien by consent of her husband’s heirs. In our opinion it is 
a very direct authority. Mr. Justice Mahmood beld, rightly or wroogly„that 

the widow had obtained a lien-he may have been right or ho may "have 

been wrong on that point-[26*] and, bolding that she had*a lien ho held 

that it did not survive. We agree with our brother Banerji that such a lien 
does not survive, but is purely personal, and we dismiss the appeal with costs. 

Appeal dismissed. 


lU 
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MOTBa. 

[This was followed in (1907) !ii9 All., 640; but in (1910) 32 All., 561, the right was deem¬ 
ed to be heritable*} 


no All. IM] 

REVI8IONAL CRIMINAL. 

The 1st February, 189H. 

Present; 

Mb. Justice Knox. 

Queen-EmpretB 

versus 

Ahmadi.’^ • 


Criminal Procedure Code, section 208 — Evidence — Procedure—Duty of Magis¬ 
trate inquiring into a case triable by the Court of Session to take the 
evidence of the witnesses produced by the accused. 

A Magistrate inquiring into a case under Chapter XVIII of the Code of Criminal Pro¬ 
cedure is not empowered to frame a charge or make out an ordei* for commitment until and 
after he has taken all such evidence as the accused may produce before him for hearing. 

Thb facta of this case auffioiently appear from the order of the Court. 

Alston and Madan Mohan Malaviya, for the .\ppellant. 

Knox, i .—Musammat Ahmadi Begam was suspected of having committed 
the offence of murder. The case was under inquiry with a view to commit¬ 
ment, if necessary, to the Court of Sessions. The evidence produced in sup¬ 
port of the prosecution had apparently been put forward up to the 4th of 
December. On the date a petition was put in by Musammat Ahmadi Begam 
asking the Court to take the evidence of her witnesses under section 20dt of the 
Criminal Procedure Code before taking her statement. Upon that petition the 
first order passed is dated the 4th of December, and was as follows :—“ It is too 
late to pass an order now, as it is about 5 p. m." With this order apparently 
the proceedings of the 4th of December came to a close. I understand that the 
accused had witnesses present in Court on that day who could have been then 
andthere produced and examined. In that case I do not understand what 
difficulty the learned [266] Magistrate could have had in passing the only 
proper order under the circumstances, namely,—“ those witnesses shall be 
heard either to-day or as soon as Jbhe Court re-opens to-morrow.” This would 

* Criminal Revision No. 684 of 1897. 

* I Beo. 208.—The Magistrate shall, when the accused appears or is brought before him, 

. proceed to hear the complainant (if any), and take in manner 

Taking of evidence pro. hereinafter provided all such evidence as may be produced in 
ducod,* support of the prosecution or in behalf of the accused, or as 

may be called for by the Magi.strate. 

If the complainant or officer conducting the prosecution, or the accused, applies to the 
Magistrate to issue process to oompel the attendance of any 
Process for produoticn of witness or the production of any document or other thing, the 
further evidence. Magi.strato shall issue such process unless, for reasons to be 

recorded, he deems it unnecessary to do so. 

Nothing in this section shall be deemed to require a Presidency Magistrate to record 

bis reasona.} ■ 
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\kAV« been in accord with what appeai^to me to be the very clear vrdi^a pf the 
Oode. and would have obviated all the difficulties which arose from the way in 
which the Magistrate subsequently dealt with the case. 

On the 5th December, the accused put in another petition to the effect 
that, in the event of the Court deciding that her case must be committed to the 
Sessions, she wished to reserve her defence, and that e)ie would in that Court 
make her replies to any questions that ufight be put to her for the purpose of 
enabling her to explain any circumstance appearing in the evidence against her. 
It was optional and entirely within the power of the accused to put in an 
application of this kind. The fact that she did do so would not absolve the 
Magistrate from his duty m carrying out the provisions of the law and from 
examining her, whether she answered or refused to answer. I mention this 
because of the order subsequently made by the learned Magistrate, from which 
it would appear that he thought that as soon as the accused resei;v 0 d her 
defence he was not absolved from the duty of asking her for her statement, 
but he was absolved from the equally imperative duty of taking all such 
evidence as was produced on her behalf. * 

On the petition of the 5th of December the Magistrate writes that he must 
ask the accused herself what statement she has to make, in spite of what he 
terms an attempt on the part of the barrister for the accused to waive its right 
to examine the accused vested in it by section 342’^ of the Code of Criminal 
Procedure. But he declined to hear the evidence tendered on her behalf, and 
then and there committed the accused for trial before the Court*of Sessions. 
The Magistrate was not empowered to frame a charge or make out*an order 
for commitment until and after he had taken .ill such evidence as the accus¬ 
ed produced before him for hearing. I accordingly set aside the order of 
[ 266 ] commitment and return the case to the Deputy Magistrate of Gorakhpur 
with directions to give notice to the prosecution and to the accused of a con¬ 
venient day, and on that day to hear all and such evidence as may be 
produced on behalf of the accused and after that to complete the inquiry 
according to law. Let the record bo returned. 


NOTBB. 

[This was tollowed in -JO 177, but not in 88 Cat., 48 ; lU C W. N 1014 "Saa atan 
10 A. L. J., 144.] ■ 


[Sec. 343; -For the purpose of enabling the accused to explain any oircumstanoes 
appearing in the evidence against him, the Court may at an» 
Power to examine the stage of any inquiry or trial, without previously warnin* the 
locusod. accused, put such questions to him as the Court oonsiders 

necessary, and shall, for the purpose aforesaid, question him 
generally on the case afUir the witnesses for the prosecutica have been examined, and JbttoiB 
be IS called on lor his defence. * 

The accused shall not render himself liable to punishment by refusing to answer suoh 
questions, or by giving false answers to them ; but the Court and the jury (if anv) mav draw 

such inference from such refusal or answers as it thinks just. * j j 

The answers given by tboaooused may be ttken into consideration in suoh inauirv or trial 
and put in evidence for or against him in any other inquiry into, or trial for anv other 
oBenoe which such answers may tend to show he has committed. ’ ” ' 

No oi^th shall be administered to the accused.] 

c ^ 
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rSO’AU^MI-l 

APPBLU^.WIIi. 

The Snd February^ 1898. 

Present: 

OlB JOHN Edge. Et., Chief Justice, and Mr. Justice Bubkitt. 

■ • ■ ' ‘ _ • • 

Mozaffar AH Khan.Defendant 

• • versue 

Eedar Nath ..Plaintiff. * 


Civil Procedure Code, sections 666, 668—Application to restore an appeal 
dismissed ex parte —Evidence - Practice. 

When an applioabion ia made to restore an appeal which ha-t been dismissed ex parte for 
default of appearance the applicant must produce all hi-i evidence in support of the 
application before the Court to which it is nsufe. If be does not do so and the application is 
disiinissed, he cannot 8e allowed to supplement such evidence in a Court of appeal on appeal 
from the order dismissing his application. Mari Das Slukerjx v. Radha Kishen Das, Weekly 
Notes, 1690 , p 166, followed. 

In tills case an appeal was disnaissed by the Additional District Judge of 
Moradahad for default of appearance, the pleader for the appellant being absent 
when the appeal was called on for hoaring. An application for the restoration 
of the appeaf to the list of p«<nding appeals was madejs hut no affidavit in sup¬ 
port of stich application was filed therewith. The Additional District Judge 
dismis.sed the application on two griunls, first, that it was not aucompanied 
by an affidavit, and, secondly, that it disclosed no sufficient cause for the 
failure of the appellant or his pletder to aopear. Against this order of 
dismis-ial the applicant appealed to the High C )urt, tendering an affidavit in 
support of his petition for resforation of the appeal. 

Maulvi Ahdnl Majid, for the Appellant. 

P^ndit Sttidar Lat, for the Respondent. 

. [267] Edge, C. J., and Burkitt, J. —No affidavit in sXipport of the appli¬ 
cation yyas filed m the Court iielow. Affidavits are necessary, not only for the 
information of the Court but for the mfonnation of the opposite side, and 
an affidavit shduld have hnen filed in the C >urt below. We agree with the 
decision of this Court in H-iri Das Mnkerji v. Hadha Kiahan Das, Weekly 
Niites, 1890, p. 166, and dismiss this appeal with costs. 

Appeal dismissed. 


flOTBS 

[See (1903) SI Cal., 150, at 152.] 


* First Appeal No. R7'of 1897, from an ortier of F. F. Taylor, Esq., Additional Diatrrak 
Judge of*Moradabad, dated the 9th August 1897. < .1 


9 ALL.—33 


177 





.l.L.a. SOJllL 268 


BALWIKT SXN9H V, 


{ 90 Ml. 167 ] 

PRIVY COUNCIL. 

The 7th and 8th December^ 1897 and 18th February, 1898. 

Present : ■ 

Lords HoBHoqsB, Macnaohten and Davby, and Sir R. Couch. 

-a. 

Balwant Singh.Plaintiff Appellant 

versus 

Rani Kishori.Defendant Respondent. 

[On appeal from the High Court for the North-Western Provinces 

at Allahabad.] 

Hindu law — Mitakshara—Foroer of a rrember of a joint family to alienate 

self-acquired immovables—Construction of words ofasanud granting an 
absolute estate of inheritance—Change of ancestral character of , 
immovables—Mortgage and foreclosure —Bona fide 
re-acquisttion for lalue by the mortgagor's 
descendant. 

A father, being a membA- of an undivided family subject to the Mitakshal'a, can exercise 
full power of disposition at his own discretion over immovables which he Has himself 
acquired, as distinguished from ancestral property. 

The immovables alienated by a father’s gift, disputed by his son, partly consisted of 
zamindari rights in villages which had been, at one time, ancestral in the family, but had 
been transferred to satisfy the debts of an ancestor, and had been .acquired back by his 
descendant, the donor. As to one of these villages the Courts below bad diflered whether it 
was self-acquired property in the donor's hands. It had been mortgaged by the ancestors ; 
and the mortgage had been foreclosed, under Regulation XVII of 1806, before having been 
re-acquired by the donor. , 

That the foreclosure and re-acquisition were genuine were facts found upon evidence, 
including that of prior, concurrent, decrees maintaining tbe foreclosure, as between other 
parties. ' 

Held that the re-acquisition was not a redemption of an estate inherited from an 
ancestor, and merely incumbered ; but that the once ancestral character of this village had 
been destroyed by the foreclosure. Like the other villages alienated by the father’s ^ft it 
was self-acquired by the donor. 

laaSJ Other immovable property comprised in tbe gift consisted of a malikana payable 
out of other villages conferred upon the donor by a Government sanad granting a muafi on 
seven villages to him for life, and declaring that “ th% aamindars who now pay the revenue 
will pay it to him, and after him they shall ever pay ten per cent, as malikana allowance 
to his heir after the deduction of Government revenue for generation after generation.” 

Held, that the grant of the malikana was absolute to the one grantee: that there were 
not two gifts, one foe life to the grantee, and the other a distinct gift after his death, to the 
person who should then be his heir. The malikana formed part of the grantee’s heritable 
property and was self-acquired. 

Held, also, in reference to the High Courts’ Act, 1861, in which no time is mentioned 
for the appointment of an acting judge on the ooourrenoe of a vacancy, that such an appoint, 
pent oould not be questioned on the ground of its not having been made until alter a period 
alleged to be unreasonable. 
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OOMSOLIDATBD appeals from two decrees (14tb August 1893) of the High Courts 

The 6r8t decreed the respondent's appeal from a decree (28th January 
1890) of the District Judge of Mainpuri. The second dismissed the appellant’s 
eross-appeal from the same decree ; the effect of the two decrees of the 
appellate court being that the suit was dismissed. 

The suit out ’of which these appeals arose, was brought by the appellant 
who was the only son of the late Ba'a Jaswant Kao, C. S. I., who died on the 
24th August 1879. The claim was for estate that had belonged to the 
late Raja, now in the possession of his widow, Rani Kishori, the defendant, 
who set up a title to it under a deed of gift dated the 4th September 1875. By 
that deed the Raja conveyed to Rani Kishori what was virtually the whole of 
his property to the exclusion of the plaintiff, his son by another wife who was 
then deceased; and to this eon the Raja left only an allowance of Bs. 100 a 
month, and this deiiendent upon his conducting himself to the widow’s 
satisfaction. The suit alleged the invalidity of that gift. 

All the facts nlaterial to this report appear jn their Lordships’ judgment. 

The two Courts below concurred in findings of fact disentitling the 
plaintiff to the greater part of the estate claimed, which [2691 consisted of 
zamindari, muafi, and malikana, interests in villages, and of movable property. 

The principal question among those now raised was whether, under the 
Mitakshara, if the property comprised in the deed of gift of 1895 had been acquired 
by the lateR/ija himself, he could deal with it at his own discretion; the plaintiff 
contending that the gift must be set aside, whether th*e property was ancestral 
or self-acquired. Another question related to whether the property, given by the 
deed fell within the description of self-acquired, or was ancestral. There was 
a third question ; whether a malikana granted by sanad to the Raja and to his 
heir was, in regard to the words of inheritance, the Raja’s own property to 
give away, or there was a gift over to the heir over which the Raja had no 
control. Also whether one of the judges who had heard the appeal had been 
duly appointed was now disputed. 

The above principal question of Hindu law was applicable, after the con- 
culrent findings of fact below in regard to the bulk of the estate claimed, only 
to five - villages. And the subordinate question, whether they all were rightly 
under the description "self-acquired,” applied, as far as this appeal was concern¬ 
ed, only to one village; inasmuch as the two Courts below had concurred 
upon facts, proving that four of the villages were in that class of property, 
and in finding that the four were so. 

* Tt was ground common to both parties that the zamindari interest in the 
five villages had, at one time, formed part of the ancestral property of the family, 
having been inherited by the late Raja Jaswant’s father, Rao Khaman Singh ; 
and it was found by both Courts that, to satisfy the debts of Khaman 
Singh, the ancestral property had been sold or transferred. Both Courts had 
also found that four of the five villages had been re-acquired by the Raja 
Jaswant without recourse to any ancestral funds. The District ludge, however, 
had been of opinion that the fifth, named Bakewar, had not been so dealt with 
as to have got rid of its ancestral character in the hands of the late Raja when 
be made the gift of the 4th of September 1875. But the High Court 
[270] on the contrary, had found that the re-acquisition by the late Raja out 
of his own resources applied to Bakewar as well as to the other four villages, 
and that this village was his self-acquired property as well as the others. 

The question as to whether the malikana passed by the Raja’s gift to his 
wife, aft being the donor’s property, arose on the construction of a jaghir sanad 
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BALWANT SINGH t*. 


^ated the 6th of April 1861, from the Goveromant to the Baja. That sanad 
entitled him to a muah, or remission* of the revenue upon seven villages, 
including the five above referred to, and declared tliat, ‘ after him the' aamin-> 
dars shall ever pay ten per cent, as malikana allowance to his heir, after the 
deduction of Government revenue, for generat,ion after generation." 

First —In regard to the question whether a member of an undivided family 
has or has not the power to alienate at hi<^ discretion self-acquired property the 
judgment of the District Judge was as follows :—“ The authorities on the point 
are reviewed in paragraph 318 of Mayne’s well-known work on Hindu Law and 
Usage, 4bh edition, from which it will be seen that the tendency of the later 
decisions is to hold that a father may dispose of his self-acquired property in 
any way he pleases. Following the latest rulings, 1 hold that, if the property 
referred to in the deidof gift was Raja Jaswant Bao’s self-acquired property, he 
could deal with it'as he saw fit; ami his disposition of it cannot bo successfully 
attacked hy the plaintifi. It will follow that so far as it o-m be shown that 
the property comprised in the deed of gift is ancestral, to that extent the deed 
must he held to be invalid, aifd the plaintiff entitled to succeed ; whilst on the 
other hand, the deed will hold good in respect of all property shown to ba 
self-acquired. 

“ Secondly .—The plaintiff comes into Court alleging that the transfers of 
the five villages, in which his facher posse-ssed zamindari rights, were fictitious, 
and that his father all along remained in possei-sion of them. It was 
necessary for him tot prove [27l] this allegation, and 1 hold that 
as to the four villages Lakhman, Beiiknera, Aheripur and Indraokhiy he has 
failed to do so. His claim, therefore, as regards these villages must be 
dismissed. As to tlie fifth village, Bakewar, the case stands on a different 
footing from that of the other villages. From documentary evidence filed in 
the case it appears that it was mortgaged by Rao Khuman Singh to onp 
Kunjhehari Lil by a deed of conditional sale ex-cuted on 19th August 1839. 
It had been previously mortgaged to one Mahant Lichman Das in 1836. On 
the death of Khuman Bing t, which to(>k place in 1845, litigation took place 
between the rival mortgagees. The dispute between them was referred to 
arbitration and decided nn the 11th Mav 1H46, the result being thatKunjBe- 
hari Lai paid off the amount due to the pi i<*r mortgxgee. He got a decree on 
the 20th of March 1H54, to have his name entered as proprietor, and J^^swant 
Ban’s name expunged. But in a suit between him and -laswant Bao, decided 
on the 19 h of August 1869, it was held that this decree was never executed 
and had become barred by lapse of time, and that Kunjhehari Lil had been 
in possession only as mortgagee. • 

*’Evidence has been given on behalf of defendant to prove that on thp 
22ud of June 1858, in lieu of a payment of Rs. 4,526-12-0 received from 
Tuakiirain Adhar Kunwar, through .Jaswant Pao, her general manager, and 
Shen Charan Lai, her agent, Kunjheimri Lai gave up the decrees he had, and 
declared his foreclosure proceedings cancelleii (see No. 104 of defendant’s doou- 
tnents). The defendant’s counsel contends that this was a sale of the proprietary 
rights of the village; hut this is a contentiim I cannot sustain. In the suit 
above referred to, decided on the 19th of August 4^69, it was held that Kunj- 
behari Ld was in possession of the village only as mortgagee and the amount 
paid, which is less than the annual revenue of the village, bears out the plsin* 
tiff’s contention that what took place on the 22nd of June IH68 was nothing 
but the discharge of an incumbrance nn the village. On an application to ft 
Revenue Court of Mirch ;8th, [2723 1868, Jaswant Bao represented it ft* 
having been in his proprietary possession up to that year, and as Idwayft 
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hating been entered in hie name. Although in the deed of gift he asserted 
that thk) village had been bestoived on him by Adhar Kunwar, this is without 
(oundation, as I consider. This village is not included in the deed of 1871 
by whioh she conveyed to Jaswant Bto the villages of Lakhman, Berikhera, 
Aheripur, and Indraokhi, and no reason is suggested for this Exclusion. The 
evidence adduced to prove the gift is extremely feeble ... To hold that a 
transaction of this nature has the effect of destroying the ancestral character 
of property would be a most dangerous doctrine, as it would put it in the 
power of any Hindu father to defeat his children's rights by a temporary 
alienation of the property he himself had inherited. The conclusion I come 
to, then, as regards this village, is that .Jaswmt Bao inherited the proprietary 
rights in it from his father ; that he had, therefore, no power to convey these 
rights to his wife, and that in respect of this village the plaintiff is entitled 
to a decree." 

Proceeding to another class of property included in the gift, viz , the 
assigned revenue of seven villages, the District Jjidge said :—“The effect of the 
grant as regards the seven villages, of which the Baja did not own the propri¬ 
etary right, was that the zamindars of those villages had to pay their land 
revenue to him as long as he lived, instead of to the Government, and after 
his death had to pay a percentage of it to his successor. I am of opinion 
that an estate of this nature is self-acquired property, and in this opinion 
I am borne out by the views expressed in paragraph 26‘2 of Mayne’s Hindu 
Law and Usage, where it is laid down that estates canfeired by Government 
in the exercise of their sovereign power become the self-acquired property 
•of the donee, whether such gifts are absolutely new grants or only 
the restoration to one member, of the family of property previously held 
by another but confiscated .As to the ten per cent, malikana allow- 

«nce from the other villages it was for the plaintiff to show that his father 
bad no power of disposing of it, and that [273] he, the son, was entitled 
to succeed to it under the terras of the sanad This contention, in my opinion, 
is likewise unsound." The decision, accordingly, was that the plaintiff’s claim 
to this part of the assigned revenue failed. 

On appeal and cross appeal to the High Court the three principal points 
were dealt with-as follows in the judgment of a Divisional Bench (Knox and 
Buhkltt, .IJ.). First, as to the general question of the right to dispose of 
self-acquired immoveables the Court said: — 

*' There is a last plea in the memorandum of appeal to the effect that Raja 
Jaswant Bao was not competent to disinherit his only son, the appellant. To 
this plea the learned counsel for the appellant made no allusion beyond stat¬ 
ing that he did not withdraw it. The respondent’s counsel did not answer 
the plea. An attempt was made on behalf of the appellant at the very end of 
the reply to address us upon it. * We, however, ruled that, under the circum¬ 
stances, it was not competent to the learned counsel to address any argument 
to us then for the first time. The plea will be dealt with towards the end of 
•our judgment in this appeal.” 

At the end, however, it was added;—"In the view of the above facts no 
necessity arises for considering the plea." 

Secondly, the Judges considered the question as to the village Bakewar, 
holding that the lower Court had arrived at a wrong conclusion in regard to 
it, by Veason of overlooking the fact that this village had lost its ancestral 
character as soon as the year of grace allowed by Begulation XVII of 1806 
expire*^in 1854. They continued thus:—"From that date Kunjbehari Lai 

became absolute proprietor. Even granting that the effect of the decree of the 

• 
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I9fch of August 1869, in the suit to which we shall next refer between Kunjbe- 
hari Lai and Jaswant Rao, in which it was held that Kunjbehari Lai had been 
in possession only as mortgagee, gave Jaswant Rao the status of proprietor 
with a right to redeem, he would be proprietor of self-acquired, not of ancestral 
property. 

[274] “ When Kunjbehari Lai transferred his rights in Bakewar to Thaku- 
rain Adhar Kunwar he realized that he was proprietor. Otherwise, them 
would have been no force or meaning in his pretence to set aside and annul 
the foreclosure transaction—an act which he had absolutely no power to do. 
As full proprietor, he transferred to Thakurain Adhar Kunwar thereby making, 
her full proprietor. It seems to us that this document did not receive the force 
and construction which it should have received at the hands of the lower Court. 
It supplements an,d corroborates the evidence given by Gursahai. 

In 1869 the village became again the subject of litigation. This time 
between Kunjbehari Lai and Raja Jaswant Rao, and in that suit the extra¬ 
ordinary decision was arrived at that, as Kunjbehari Lai had jfiever executed his 
decree of the 20th March 1854, and it bad become barred by lapse of time, 
Kunjbehari Lai had been in possession only as mortgagee. The Court of First 
Instance apparently accepts the conclusion, and holds that Bakewar never 
passed out of the hands of Khuman Singh or his family, and that Kunjbehari 
Lai never had any higher title in regard to it than that of mortgagee. This 
conclusion is attacked by the appellant. Ho contends before us that Kunjbehari 
Lai, by his decree of thrf 20th of March 1854, became full proprietor over the 
village, and that on that day at any rate Bakewar ceased to be ancestral property. 

“It appears to us that there is great force in this contention. Under Regula¬ 
tion XVII of 1806 the conditional sale-deed had been judicially declared abso¬ 
lute, and nothing more was needed to clothe Kunjbehari Lai with the status of 
full proprietor. He had been in possession as mortgagee, but from the date of the 
decree of the 20th of March 1854, his possession as proprietor became at once 
adverse to that of Jaswant Rao, and the property ceased to be that of Jaswant 
Rao’sin any sense ancestral or otherwise It matters little that by the endorse¬ 
ment on the decree above alluded to, vtz., the endorsement of the 22nd of June 
1858, Kunjbehari Lai professed to set aside the foreclosure proceedit^s and 
[27S] to render them null and void ; no words and no document of his could 
effect such an act or could restore to Bakewar its former condition, vii., that 
of ancestral property in the hands of Jaswant Rao. 

“The language of section 8 of Regulation XVII of 1806 is very clear and 
precise, and provides that if the mortgagor, in this case Raja Jaswant Rao, 
shall not redeem the property, the property mortgaged in the manner provided 
for by section 7 of the same regulation, the mortgage will be finally foreclosed 
and the conditional sale will become conclusive. Thakurain Adhar Kunwar 
held the village for some months, and then teado it over to .Jaswant Rao. 
In 1868, Jaswant Rao sold the village to Sheo Narayan, and immediately 
upon the sale arose the litigation of 1869, between Kunjbehari Lai and Raja 
Jaswant Rao which ended in the decision above referred to. 

“ The respondent takes his stand upon the ^dgment and decree of 1869, 
that was delivered in the suit above-mentioned, brought by Kunibehari Lai for 
establishment of right to, and maintenance of possession over, Bakewar, and 
to set aside a sale-deed under which Raja Jaswant Rao had, on the 15th 
of February 1868, conveyed it to Sheo Narayan. It is a most involved and 
in many places obscure judgment, but there was no doubt that under it 
Kunjbehari Lai’s claim was dismissed, and it was held that the foreclosure 
proceedings were fictitious, the only object being to save the property. 
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“ In conBiderlng the value of this judgment it must not be forgotten thatf 
so far as the appellant was oonoerned, it was not a judgment inter partes, and 
that at its highest it oannot be looked upon as conclusive, but only as a piece of 
evidence. Both the appellant and respondent in this appeal are representatives 
of Baja Jaswant Bao who was defendant in that case. No one in this appeal 
derives title through Kunjbehari La), who was then plaintiff. Moreover, it 
was in no way competent to the Court which decided the case in 1869 to set 
aside the foreclosure judgment and decree of 1854. 

[276] ■ The Sadr Dewani AdaUt in 1856 had determined that the 
mortgage-deeds of Lachman Das and Kunjbehari Lai were both genuine 
instruments ; that the deed of conditional-sale held by Kunjbehari Lai was 
considered as being still in force and in nowise modified by the arbitration- 
award, positions both of which are assailed by this judgment without any 
reference to the determination of the case, by the Sadr Dewani Adalat. The 
judgment in question virtually amounts to a setting aside of those findings. 

Much stress was laid upon the improbabijity of a valuable village like 
Bakewar being conveyed for a sum of Rs. 4,55^6-12-0. This consideration is 
not, however, entitled to much weight; the transaction took place just after 
the mutiny and at a time when Kunjbehari Lai was, if any value is to be 
attached to the judgment of 1869, under great obligations to Baja Jaswant 
Bao for procuring bim release from custody. Matters at this time had, so far 
as Kunjbehari Lai was concerned, reached a very serious crisis, and if the: 
bargain relating to Bakewar saved Kunjbehari Lai •from death by hanging, 
it was, so far as he was concerned, a valuable bargain. Kunjbehari Lai, so 
says the judgment aforesaid, and there is other evidence to corroborate it, 
had been arrested and was about to be tried by maitial law, and according 
to the Special Commissioner deserved to be hanged. The value of property 
too at a time like this would be very different from its value in days of security, 

“ Putting all this evidence together, and hearing in mind that it was for 
respondent to establish that the transfer of Bakewar was fictitious, we do not 
think that he has established his case. We find that on the 20t.h of March 
1854 Bakewar had ceased to be ancestral property. It matters little how 
Baja Jaswant Bao afterwards became possessed of it. It could only be self- 
acquired property in his hands, and capable of alienation by him at bis 
pleasure :(< v * * village Bakewar when wo 

first came upon it, is mortgaged to strangers. The equity of redemption, it is 
true, remained [277] with Baja Jaswant Bao, but passed away from him 
finally, and without power of recall, as soon as the year of grace given under 
Begulation XVII of 1806 expired. This was before the year 1854, Hence 
it was clearly upon Balwant Singh to establish that the property retained its 
ancestral oharacter, and that the transfer to Kunjbehari Lai, by force of 
the foreclosure proceedings, and the transfers after 1854, were one and all 
fictitious.” 

Thirdly, the judgment disposed of the question as to the malikana in this 
Baja’s gift in the following words:— 

“ Now as regards the interpretation to be put on the grant made by Govern¬ 
ment and bearing date the 6th day of April 1861. The first fact to be noticed 
in connection with it is that it makes no allusion whatever to the appellant or 
to any service rendered by him. The grant confers certain of the villages on 
Raja Jaswant, Rai Bahadur, ‘for generation after generation.’ As to the rest 
the words are that they are granted for his lifetime and that the revenue of 
the seven villages granted for lifetime shall remain under remission during his 
life, and that after his death4ibe ^tamindars are to pay 10 percent, malikana 
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4d Jaswant Bao’^ heira after the deduction of Government ireVenueforgettWa- 
tion After generation The whole language of the deed ehowa that it was a 
deed granted in return for personal good services rendered to the Government* 
There is nothing in the deed to lead us to hold that the property conveyed by 
it was not property over which Baja Jaswant Rao had full right of disposal. 

“ The interpretation which w6 have put upon the deed and which waa put 
upon it by the lower Court, is in accord with the view taken bv their 
Lordships of the Privy Council in Oulub Das, Jagjitonn Das v. The Collector of 
Surat, (1878) L R., 6 I. A.. 54. s. o , I L. R., 3 B )m., 186. Their Lordships 
beld that ‘ a jaghir must be taken prtma Jacte to be an estate only for life. 
Although it may possibly be granted in such terms as to make it hereditary.' ” 

[2783 “Jaswant Rao had in our opinion as much right and control over 
all the property ganted under it ea if it was self-acquired property.” 

The decrees of the High Court dismissed the suit entirely, and these two 
appeals were preferred by the piaintilT. 

Mr. C. E, A. Ross, for ahe appellant, argued that aitjmugh the District 
Judge was right in attributing to the later decisions of the Courts in India a 
uniform ruling to the effect that, under the Mit ikshara, a member of an 
undivided family has absolute power of disposition over property acquired by 
himself, yet the question whether the exercise of that power was in accordance 
with the Hindu law had never been actually decided by the Judicial Committee. 
It %vas therefore still open to argument. The point was wlmther, in an 
undivided family under ftie Mitakshara, the father could so deal with immove¬ 
ables acquired by himself as to disinherit his only son. Reference was made to 
Babu Pertab Sahee v, Maharaja Rajender Pet tab Snhee, 12 Moo. I. A., 39, the 
Saasapur case, as showing that the question of the power of the head of the 
family in this respect had been designedly left open by this Committee. There 
were conflicting texts in the Mitakshara as to the power of a member of an 
undivided family on this point. He refeiTed to the Mitakshara, Ch. 1, section 1, 
V. 27, and to Ch. I, section 5, v. 10, arguing that, contrary to the decisions 
of the Indian Courts, the conflict of these authorities should be decided in 
favour of the view that the power could not be held established. Reference \sa8 
also made to Strange’s Hindu Law. vol. 1, p. 261, and to vol. 2, pp. 436, 439, 
441,460; and to the Vivada Chintainani, which he described as a compendium 
•of law prevalent in Mithila, not materially differing from tbe Mitakshara, 
And also having conflicting paragraphs see pp. 76, 309, 228, 229. Reference was 
•also made to the Vayavahara Mayukba. There was one case decided by the 
Judicial Committee, according to tbe Mithila law as stated in a dictum in the 
Yivada Chintamani, to the effect that the owner of self-acquired property has 
[2793 full power of disposition over it. Rata liishen Perkash Narain Singh v. 
Bavua Misser, (1873) 12 B. L. R , 430. He referred also to the Bithoor case, 
Nana Nurain Raov. Uuree Punth Bhao, (1862)9 Moo. I. A., 96, For decisions 
in the North-West Provinces on this point he referred to Rajah Buldeo Singh 
V. Koonwer Mahabeer Singh in 1866 before Spankib and TURNEH, JJ. (1866) 
1 N. W. P., H. C. Rep., 153; Mnha Sukh v. Budree, (1869) H. C. R. N. W. P. 
1869, p. 67. and Sital v. Madho, (1877) I. L. R. 1 All., 394. As a Madras 
•decision in his favour he referred to TaraChand^. Reeb Ram, (1866) 3 Mad., 
H. C. Rep. 55. . 

Upon the second point, whether the District Judge was right in deciding 
that Bakawar retained its original character of ancestral estate, he examined 
the evidence at length arguing that the acts of the mortgagee Kunjhehari Lai, 
with reference to the foreclosure, showed collusion with the late RajH,^ The 
arrangement was in effect fraudulent on the creditors of Khuman Singh who 
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•wentnow all barred by time, and was contrary to tbe rights ot the appellant 
as heir of the mortgaged property. 

The foreolosure could even at this distance of time be reopened. He 
referred to the Begulation XV il of 1B06. sectiond 1, 7 and 8, and to Forbes y. 
Avieerooni&sa Begam, (1865) 10 Moo., I. A. 340, 348. In an early case— Morley 
y.'Elwayes, (1608) 1 Ch , 107,—it was shown that to re-open a foreclosure ihe 
facts could be examined, and the Court, on fraud established, could restore the 
parties to their original position. 

Upon the third point, the construction of the sanad of 1861, the conten¬ 
tion was in reference to the malikana, that the grant was only for life to 
Jaswant, and after him to his heir, as an absolute gift to the Utter, that lieir 
being the son, the appellant, to whom there was a distinct gift apart from the 
assignment for life to his father. Thus the malikana in perpetuity was not 
within the control of Jaswant to confer upon his wife. 

Lastly, it was submitted that the appointment of BURKITT. J., to act as a 
Judge of the High*Gourt had not been made in due [280] time, under the High 
C/ourts Act, l^Bl, with tlie result that there bad been no Court properly con¬ 
stituted to hear these appeals. The argument was to tbe same effect as that in 
the Queen Empress v. Guvgaram, (1894) I. L. R. 16 All, 136. The decision in that 
■case had been in favour of the validity of tbe appointment, but the judgment 
of the Full Bench was of a date subsequent to that of the judgment now under 
appeal, 24 and 25 Vic., C. 104, referred to. , 

Mr.'J. D. Mayne Mr. fl. Cowell, for tbe respondent. Some of the texts, 
in condemning the leaving a family without means of support, seemed to make 
■objection to the alienation of even self-acquired property. But for the last 
twenty-five years the decisions in India had been unanimous as to tbe power of 
the owner under the Mitaksbara to dispose abaolurelv of self-acquired property. 
The judgment of the Bengal High Court in Jiudhu Gopal v. Ram Buksh 
Pawley, (1863) 6 W. R., 71, had disposed of all controversy in regard to tbe 
■confi ct of dicta found in tbe Mitaksbara. 

« Reference was made to the Hansapore case (1867) 12 Moo., I. A , 39, and 
to the hithoor ca.se, (1862)9 Moo., I. A., 96, whore the question was raised as 
to this power. In the latter case the judgment, in deciding upon a question of 
fact, proceeded upon the view that the law bad been settled in favour of 
the acquirer of property having power to dispo^^e of it. Roja hishen Perkask 
Earain Singh V, Bawa Misser, (1873) 12 B. L R, 430, was cited. 

, On the question as to Bakewar the decision of the High Court was right. 
The operation of Begulation XVII of 1806 was referred to, and its effect, after 
the expiration of the year of grace. Neither the plaint, nor any of the 
proceedings, raised the question whether, assuming tbe mortgage to have been 
valid, the foreclosure was colhjsive. The plaint raised only the question 
whether Khuman Singh’s mortgages were valid. Tbe litigation after the 
foreolosure did not tend to show collusion. The judgment of the District 
Judge of Mainpuri, reported in the North-Western [281] Provinces District 
Beports for September 1854', (Mainpuri), and in the Reports of the Sudder 
Court, Agra, 8. D. A., 18o6, at p. 119, did not indicate any such fact. 
The later litigation, to which Kunjbehari Lai was a party, did not attack the 
foreclosure, but raised the issue whether the indorsement of transfer was 
genuine. The ancestral quality of the property has been lost when it was re¬ 
acquired. In regard to the third point, the construction of the sanad. of April 
1861, jt was clear that nine-tenths of the remitted revenue was to revert to 
Oovernment, and the one-tei:\)ih, malikana, was to continue, upon the death of 
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the Baja. But his heir was not to take any interest distinct fiuui the estate 
of inheritance given to the Raja himself absolutely. 

Upon the validity of the appointment of BURKITT, J., the point had not 
been taken in the Court below, and there were no facts on this record to give 
rise to any question about it. 

Mr. D. E, A. Ross replied. 

Afterwards on the 18th February 1/198 their Lordships’ wa» 

delivered by Lord HobhouSO :— 

In the suit which gives rise to this appeal the plaintiff now appellant 
claimed as heir-at-law of Raja Jaswant Rao to be entitled to properties valued 
at 40 lakhs of rupees, of which Jaswant’s widow Kishori, the defendant below 
and the respondent here, had become possessed. As regards the larger 
portion of this property, principally movable, the plaintiff has failed in both 
the Courts below,* and raises no further question. He still claims (1) the 
proprietary right in five villages conveyed as a gift by Jaswant to Kishori by 
deed dated 4tli September 1875; (2) the proprietary right in two other villages 
purchased by the defendant after Jaswant’s death ; and (3) fc perpetual charge 
byway of malikana amounting to 10 per cent, of the revenue of seven other 
villages which were the subject of a grant by the Government of India to- 
Jaswant, dated 6th April 1861. The District Judge decided against the plaintiff 
as to nil these properties except one of the five villages named Bakewar. As to 
that village the District Judge hold that it was ancestral property which Jaswant 
had [282] no power to a^jenate by way of gift, and he decreed possession of it to 
the plaintiff. Both parties appealed to the High Court. Separate ordprs were 
made on the two appeals. The plaintiff’s appeal was dismissed ; the defendant's 
was allowed ; so that the plaintiff’s suit stood dismissed as to all his claims. 
The plaintiff has appealed from both these orders and his appeals, in form 
two but in substance one, have novv been argued. 

Except as regards the village of Bakewar which has been the subject of 
difference between the two Courts below, the facts of the case may be 
briefly stated ;—All the villages in suit were at one time the estate of Khuman 
Singh, the father of Jaswant. Through extravagance or misfortune Khuman 
fell into poverty and he parted with the villages ; whether in fact or only *i» 
appearance is matter of dispute in this suit. Jaswant became a successtul man 
of business, and he also rendered active and valuable services to the Government 
at the time of the Sepoy mutiny. Thus he became able to repossess himself 
of the estates which Khuman had enjoyed, and the Government acknowledged 
his services by the grant in question. Khuman died in December 1844. Hia 
eldest son Lai Barian married Adhar Kunwar a lady of considerable privMe 
fortune, and died without issue. .Jaswant was the only other son, and he 
married Kishori as his third wife. Ha died in August 1879. 

The plaintiff’s claim under the grant stands on an entirely different 
footing from his other claims, and it may bo disjjosed of at once. The Sanad of 
April 1861 recites the services of Jaswant and that they had been recognised by 
the bestowal of the title of “ Raja ” and were worthy of further recognition by 
the grant of a "jaghir.” It then continues;—“Be it known that the 
possession and Ja*r.a (revenue) .of the five villages^ granted for generation after 
generation, shall for ever be given up and remitted, and that the revenue 
of the seven villages granted for lifetime shall remain under rernission till his 
lifetime, to wit, their zamihdara who now pay the revenue to the British 
Government shall pay it to him, and after him they shall ever pay 10 percent, 
as [283] malikana allowance to his heir after the deduction of Government 
revenue, for generation after generation.” The five villages are the five pillages 
before mentioned as contained in the deed of gift. 
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Mr. Ross does not contend that th& words " generation after generation 
confer any interest less than absolute ownership, nor does he now sustain the 
contention nrged in the lower Courts that the jama of the five villages did 
not pass to Jaswant in absolute ownership. His contention is that as regards 
the seven villages there are two distinct gifts ; one to Jaswant for his life, and 
the other after his death ; and that at his death the malikana is given in 
absolute ownership to the person who may then happen to be his heir. That 
would attribute to the Government the strange intention of acknowledging the 
personal merits of Jaswant by conferring a benefit on some unknown heir for 
whom he might or might not have a regard. The construction also appears to 
their £x)rdshipa to be as strained as it is improbable. They think that the 
obvious meaning of the expression “ his heir for generation after generation *’ 
is that the malikana is to form part of his heritable property ; and that whereas 
he takes the whole income for his life only, he is to take the 10 per cent, 
malikana in absolute ownership. Both the Courts below have taken 
substantially the same view, and the appeal fails on this point. 

The next question is whether Jaswant could lawfully give the property in 
question to his wife. The District Judge states that the point is one on which 
there has been a great conflict of opinion ; and without discussing it further 
he says that he follows the latest rulings in holding that if the property com¬ 
prised in the gift was Jaswant’s self-acquired property he could deal with it 
as he saw fit. The High Court have given no opinion on the point except so 
far as an opinion is involved in their affirmation of ttte District Judge’s decree, 
nor did "they hoar aigument upon it. It was one point of appeal by the 
plaintiff but his counsel did not open it till at the very end of his reply, when 
the Court ruled that it was not competent for him to argue it. In delivering 
judgment they [284] stated their opinion that the plaintiff by not addressing 
to them any remarks in support of this argument must be taken virtually to 
have abandoned it. 

Mr. Ross has raised the question again in this appeal and has addressed 
to their Lordships a serious, argument which requires consideration. His 
proposition is that a member of an undivided family subject to Mitakshara 
law ha% not the power of disposition over self-acquired immovable property at 
his will. The Indian Courts have differed on this question., and there is no 
decision of this Board which after examination of the authorities affirms the 
power in unqualified terms. 

9 It is not surprising that conflicts of opinion should have arisen, seeing 
that the texts of the Mitakshara itself, as translated by Colebrooke, whose 
translation has long been accepted as correct, are apparently and literally in 
conflict with one another. The passage cited by Mr. Ross is found in Chapter 
1, section 1, clause 27, and is a% follows:—Speaking of the father of a family,* 
it says that “ he is subject to the control of his .sons and the rest in regard to 
the immovable estate whether acquired by himself or inherited from his father 
or other predecessor. Since it is ordained, ' though immovables or bipeds 
have been acquired by a yian himself, a gift or sale of them should not be 
made without convening all the sons. They who are born, and they who are 
yet unhegotten, and they who are still in the womb, require the means of 
support. No gift or sale,should therefore be made.’ ” .And immediately below 
the commentator insists on a man’s duty not to leave his family without means 
of support. Mr. Ross further points out that the rule so stated as to immov-< 
able Bfoperty is accented as law by Sir Thomas Strange : see Vol. I, p. 261, 
Vol. II, pp. 436 and following. 
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* On the other hand we find in .the same souroe of law quite opposite 
precepts. In clause 21 of the same chapter and section the commentator quotes 
two texts, one from Yajnavalkva himself, to the same effect with clause 27 
and then adds “ they both [288} relate to immovables which have descended 
from the paternal granrifathor.” In Section V of the same chapter, clause 9, 
the commentator, speaking of a donation made by a father, says:— The son 
■has no rigtit of interference if the effects yere acquired by the father;” and in 
•clause 10 the same precept is repeated with more particularity. So in Section 
IV, where the commentator appears to be dealing with the principle which 
lies at the root of the system of joint family property. He there explains 
wliat may not be divided ; and in Clause 1 he says :—“ Whatever else is ac¬ 
quired by the co-parcener himself.does not appertain to the heirs. 

nor shall he who recovers hereditary property which had been taken away 
give it up to the parceners.” Clause 2 enlarges on the same point. 

Pausing there to consider the authorities apart from decisions, their Lord- 
ships observe that the rule lai^ down in Section I, clause 27 of the Mitakshara 
rests upon an ulterior reason, “since it is ordained,” and so fortli; and the 
reason ranges so far beyond the rule as seriously to weaken its support of a 
positive rule. The necessity of support to children applies in principle to the 
alienation of movable property as well as immovable. And the assertion of 
rights in those who are unbegotten conflicts with the principle uncontradivted 
as their L irdships understand bv any decision, that a man may alienate even 
his descended estate if Iva has no child, or at least if he has no co-parcener, in 
existence. See the cases cited for this proposition in Mr. Mayne’s <)ook on 
Hindu Law, Section 318. 

All these old text-books and commentaries are apt to mingle religious and 
moral considerations, not being positive laws, with rules intended for positive 
laws. In the preface to liis valuable work on Hindu law Sir W. Macnaghten 
says ;—'* It by no means follows that because an act has been prohibited it 
should therefore be considered as illegal. The distinction between the vinculum 
juris and the vinculum pudoris is not always discernible.” (Hindu Law, 
Principles and Precedents, p. vi of the prelimimiry remarks). He illustrates 
this position by the [286] example of the very subject of the present discussion. 
It is, as their Lordsliips think, the most reasonable inference that the passage in 
Section I belongs to the former class of precepts and those of Sections !V and 
V to the latter. 

As regards the authority of Sir T. Stran4e, which undoubtedly is great, 
their Lordships observe that, though he does not bring the conflioti ng texti^of 
the Mitakshara into comparison with one another, he introduces similar con¬ 
tradictions into the body of his own work. In his “ Addenda ” he corrected 
his own opinions by the authority of Sir Francis Macnaghten's Considerations 
■on Hindu Law, which work he had seen after^he had written his own. H8 
says that he has used Macnaghten’s work for supplementing, for oorrecting, or 
for confirming his own (Addenda, p. 4). Among the passages which he adopts 
is the following:—” It is desirable that the extent to which a Hindu in his 
lifetime may give or make an unequal distributing of his property should be 
ascertained. I think it clear that he has a right to dispose of his self-acquired 
property whether movable or immovable, according to his own'pleasuro, and 
that he has the same right as to ancestorial movable property.” Addenda, 
p. 8. It seems then that Strange intended to accept for Madras the opinion 
of Macnaghten who, though a Bengal judge, wrote of the Benares as well as 
the Bengal school. Macnaghten’s opinion, clearly applying to the ^itak- 
shara law, is that the father of a family, with regard to all kinds of property 
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by himself, U at liberty to ma||;e any alienation he may think fit; 
subject only to spiritual responsibility. 

To turn to the decided cases, there is no decision of this Board which 
is adverse to the power of alienation claimed by the defendant. Mr. Boss refer¬ 
red to the lanfinage of the Board in the Hahsapore case, (1867) 12 Moo. 1. A., 38, 
decided in 1867. Sir JaMKS ColviTjK, after showing that by that time 
testamentary powers, long disputed, had been established in Hindu law, 
spoke thus:—“Accordingly it has been settled that even in those parts 
of [287] India which are governed by the stricter law of the Mitak- 
shara a Hindu without male descendants may dispose hy will of his separate 
and self-acquired property whether moveable or immoveable ; and that one 
having male descendants may so dispose of self-acquired property if moveable ; 
subject perhaps to the restriction that he cannot wholly disinherit any one 
of such descendants.” It is argued that this passage shows that in the 
opinion of the Board the power of disposition by will does not extend to land 
and does not exist if there are male descendants In that case, however, 
the Board gave no judicial opinion upon the point, because they held that 
the properi'Y in dispute was an indivisible Baj, subject to the custom of 
primogeniture, and that, as the heir was a consenting party to the disposition 
in dispute, the question of the testator’s power did not arise. It is true that 
they did not affirm the proposition now contended for by the defendant. 

In the'Bithoor case, (1K62) 9 Moo. I. A., 96, tjhere came into question 
the validity of a will devising self-acquired property. There was a long and 
intricate discussion as to the genuineness of the will, which was ultimately 
established It appears also that objection was taken to the legal power of 
the testator, but it does not appear on wnat grounds that point was argued. 
The only passage in the judgment hearing on this question is as follows:— 
“The rest of the evidence consists of the testimony of Pandits, wlio asy that 
the Soobadar was always obedient to the Shasters, and that the Shasters 
forbid a father who has several sons to appropriate by will to one the pro¬ 
perty which hy law ought to bo equally divided amongst all It is clear 
thftt in this district a strong feeling prevails among the Brahmins upon the 
subjectaof te-tamentary disposit'on, which though at length established by law 
as to self-acquired property is opposed to the ancient usages and feelings of 
the country.” That was a decision in favour of the power to make such a 
will; hut the grounds of it do not appear ; the attention of the Board would 
seem to have been directed to the [288] general question of testamentary 
power, rattier than to distinctions between ancestral and self-acquired estate; 
and in the Hansapore case the present proposition was treated by this Board 
as still open to argument and to qualifioatiuns. 

Their Lordships do not th^'nk it necessary to go through the series of 
Indian decisions hearing on this point, but they will refer to some of the most 
important and of the latest date. It appears to them that the subject is one 
of those in which from the earliest times tliere have been two conflicting prin¬ 
ciples of law, one favouring the perpetual integrity and the fixed succession of 
family property, and the other the free use of suoh property for the circum¬ 
stances of the day. The controversies and conflicting decisions on the father’s 
powers of mortgage and sale, on the payment of his debts out of the inheritance, 
and on the testamentary power, will occur to everybody who is familiar with 
Indian litigations of the past half century or so. On each of those subjeota 
there has been a growing tendency, coincident with the growth of commerce, 
to givelnore effect to the latter of the two principles, vtz., the use of propeity 
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by the living generation, or its living heads. This their Lordships eonoaiva is 
the kind of change referred to by Lord KiNOSOOWN in the Bitboor ease. 

The earliest case in which their Lordships have found any exact com¬ 
parison of the texts of the Mitakshara was decided by a Division Bench of the 
High Court of Calcutta in the year 1863. Mudhu Qopal v. Rani Bukih, 6 W. 
B., 71. In that case the plaintiff’s father had sold to the defendant property 
which was held to be self-acquired. The learned Judges carefully compared 
the texts of the Mitakshara. They treat those of Sections IV and V as the 
governing ones. They conclude :—** We must hold that according to the law 
as laid down in the Mitakshara, a father is not incompetent to sell immoveable 
property acquired by himself,” 

In the year 1872 ttie question was discussed before a Full Bench in 
Calcutta, 10 B. L. R., 192. A son disputed his father’s disposition of property 
inherited by the ‘father from a cousin and not from [289j the grandfather. 
Sir Bichabd Couch compares the texts and quotes cases which as he says 
exhibit the better opinion among commentators. His conclusion is this ;— 
” It is only in respect of property not liable to obstruction that the wealth of 
the father or grandfather becomes the property of his sons or grandsons by 
virtue of birth.” In this case the property being inherited by the father from 
a cousin was held to be obstructed as to inheritance. 

As regards the North-Western Provinces the question was carefully con¬ 
sidered in the year 1877 by two experienced civilian Judges [Sifal v. Madho, 
I. L. R., 1 All., 394]. Those learned Judges did not consider themselves bound 
by a previous decision of the High Court in 1869, which negatived the father’s 
power to alienate, but without citing the authorities. In their elaborate 
judgment they make more than one suggestion for reconciling the conflicting 
texts. They say that the Courts have recognised the principle that the prohi¬ 
bition of certain acts may be implied, yet where it is not declared that there 
is absolutely no power to do them those acts if done are not necessarily void. 
And in the end they adopt Sir Wm. Macnaghten’b view “ that with respect 
to personal property whether ancestral or acquired, and with respect to real 
property acquired or recovered by the occupant, he (the father) is at liberty 
to make any alienation which he may think fit, subject only to spiritdal 
responsibility.” (See Principles, &c., p. 3). This is the same view as is 
expressed by Sir FraNCIS MacnaGHTEN, and adopted by Sir T. Stramgb in 
the passage above quoted. 

Their Lordships fully assent to the reasoning contained in the judgments 
they have cited : and they find that in India there is a decided preponderance 
of judicial authority in favour of the power claimed for Jaswant in this case. 

It remains to mention a decision of this Board in the year 1873, which, 
though it falls under the Mithila law, appears to their Lordships to bear 
closely on the present case. It is reported £290] in 12 Beng. L, R., p. 430, 
Raja Btshen v, Bawa Misser. The Mithila law differs in some respects from 
that of the Mitakshara, but on the subject in question follows it very closely. 
The leading text-book is the Vivada Chintamani, and their Lordships quote 
from the translation made in 1863. In page 76 and again in page 229 are 
passages giving a free hand to the owners of self-kcquired property. In p. 229 
it is written :—" Such property as is acquired or recovered by the father with¬ 
out the aid of the ancestral estate shall be divided equally, or unequally, or not 
divided at all, at his pleasure. The father has full dominion over . . . that 
property which is gained by him through skill, valour or the like, he may give 
it away at hie pleasure,” and so forth. In p. 309 occurs this passage;—“ It 
is declared in thd work called Prakasa that immoveable and biped pA>perty, 
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«veD ib be setf-acquired, cannot be sold or given away without the consent 
of the BODS. They who are born...ev%n they who are not yet conceived, 
require paternal property for their maintenance therefore it is improper to 
deprive them of it.” The decision of this Board was in accordance with the 
^rst set of texts. It is true that p. 309 is not referred to in the judgment, 
but it can hardly be supposed that in a case fought up to the highest tribunal 
it was overlooked. 

For the foregoing reasons their Liordships have no hesitation in laying it 
down that the law of the Mitakshara is shown after long conflicts of opinion 
•due to the conflicting nature of the original texts, to be that which has been 
adopted from Sir William Macnaghten by the Courts of Calcutta and .411ahabad. 

Such being the law it remains to apply it to this case. The plaintiff 
contends that the property in question was ancestral. As regards the four 
villages the dispute turns on matters of fact and the Courts below are agreed in 
finding against the plaintiff. That dispute cannot be re-opened here. As regards 
Bakewar they have differed, and the plaintiff asks their Lordships to say that 
the High Court ia*wrong in finding that this vilfage was the self-acquired pro¬ 
perty of Jaswant. The question turns on transactions [291] which took place 
in the year 1852. In 1836 Khuman the father of Jaswant executed a simple 
mortgage of Bakewar to Lachman Das. In 1839 he executed a second mort¬ 
gage by way of conditional sale to the father of Kunjbehari. Disputes arose 
between the two mortgagees, who under an award were put into possession 
each of a moiety. In 1847 Kunjbehari bought out I^achman and was placed 
in sole possession. In 1852 one Harbans Rai, a creditor of Jaswant who had 
then succeeded to the property, got a decree against him. In the same year 
Kunjbehari applied for foreclosure under Regulation XVII of 1806. The year 
of grace expired, and the foreclosure became absolute. Harbans endeavoured 
to execute his decree against Bakewar; but was opposed by Kunjbehari who 
brought a suit against both Jaswant and Harbans to assert his title. The 
First Court decided against him, apparently on the ground that his title was 
no better than that of Lachman whose simple mortgage did not carry the 
right to foreclosure or to possession. The Zillah .fudge, thought differently, 
aitd held that the mortgage had been finally foreclosed. Harbans appeal^ 
to the (Sudder Dewani Adawlat, who upheld the Zillah Judge’s decree and 
granted Kunjbehari’s claim to have the sale of the estate of Bakewar made 
absolule by expungement of the name of Jaswant and the entry of his own 
name. That final decree bears date the 14th February 1856. Kunjbehari was 
then in possession and he remained in possession, but be did not procure any 
mutation of name. 

The subsequent events are involved in some obscurity. It seems that 
Kunjbehari got into trouble during the mutiny ; that he was charged with 
serious offences and was in gre^t danger of being hung ; that .Jaswant took up 
his cause, saved his life, and even gave him compensation to the amount of 
some thousands of rupees for injuries done to his estate. (Rec., p. 274). On 
. Kunjbehari’s part we find that in an irregular way, by endorsement on the 
decree of February 1856, he purported to annul that decree in favour of Adhar 
Kunwar. The consideration*[292] stated is the sum of Rs. 4,526 apparently 
less than a year’s revenue. Ttiat endorsement is dated 22nd June 1858. The 
defendant alleges that soon afterwards Adhar Kunwar, also in an irregular 
way, made a verbal gift of the property to Jaswant (Rec , p. 480). The cer¬ 
tain thing is that about this time Jaswant regained possession and remained 
in possession until his death. How far his title depended on Adhar Kunwar’s 
•gift, bow far on Kunjbehari’s relinquishment of possession and practical 
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rroonveyaDoe, and how far Kunjbehari’s acoeptanoe of the small sum gHren 
for purchase money was influenced hy Jaswant’s services to him or why ho 
took so small a sum, are quesiions which are not and which need not be» 
cleared up 

In the year 1868 Kunihehari sued to establish his right to Bakewar. 
The defendants were Jaswant and Sheo Narain, to whom it was stated thai 
Jaswant had sold the property. Kunjbehari alleged that the endorsement on 
the decree was a forgery and gave a dttfei*ent account of his transactions with 
Adhar Kunwar; admitting iiowevet that he took the money from her and 
that he, as he calls it, annulled the decree. The Subordinate Judge held that 
the arrangement of the 22nd June 1858 was a bona fide one, and that Jaswant 
got actual proprietary possession. (Bee. p. 280.) 

On one of the issues he found that the foreclosure of the decree of 
February 1856 and the other previous transaction between Kunjbehari and 
Jaswant were wholly fictitious and collusive. It is impossible to accept such 
a finding as of any value. Nobody disputes that Kunjhehitri had a genuine 
mortgage from Khuman, or' that the estate and the liability devolved on 
Jaswant. And the Subordinate Judge himself prints out that the validity of the 
foreclosure was challenged by Harhans who had a strong interest to upset it; 
but he adds " unfortunately these objections were not entertained by any 
Court." (Bee. p. 273). 

There is also another finding on a separate issue, of a most extraordinary 
character. The Subordinate Judge finds that because Kunjibehari did not 
effect a mutation of names therefore hie foreclosure decree heo|irDe void 

and that he remained in possession as a mortgagee. 

It is mainly on account of these two findings, on which Mr. Hoss dwelt at 
great length, that this voluminous, intricate and confused judgment of the 
Subordinate Judge of 1869 hae been put in. Of course they have no legal 
force as between the heir and the grantee of Jaswant. Nor had they any 
result as between the parties to that suit; seeing that it was dismissed with 
costs. (Bee. p. 283). 

The decision of the District Judge in this case is apparently founded on 
the last-mentioned finding of the Subordinate Judge of 1865), which he quotes 
as though it were conclusive. Their Lordships think it clear that th6 point 
of time and the event to look at is the foreclosure of 1853. If that >iere a 
mere sham, the conclusion that the mortgage continued and that on its pay¬ 
ment Jaswant only redeemed the estate he had inherited from Khuman 
might have some colour. Butin the suit of 1863 the two appellate Courts 
held that the foreclosure was genuine snd valid. That was held against‘the 
appeal of the execution creditor whose claim was defeated hy it. It is not a 
decision between the present parties, hut it is strong evidence, and their Lord¬ 
ships cannot find any substantial evidence for disputing it. If the foreclosure 
took place the former title of Bakewar was broken and its ancestral character 
destroyed. The exact mode of its reacquisition hy Adhar Kunwar and Jaswant 
is not material. For money or for services, it passed from Kunjbehari to 
Jaswant and so was acquired by him. For the above reasons their Lordships 
agree with the High Court on this point. ‘ 

The only other point taken for the appellant is one of arvery unusual 
character. It is alleged that the decree of the High Court is void because one 
of the Judges, Mr BUKKITT, was not properly appointed. The point was not 
taken in the Court below; nor is the nafure of it explained in the printed 
casH of the appellant. Their Lordships understand that the api>oinfmeot ia 
questioned on the ground that it was not made immediately L294] u^ton or 
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witblD a reasonable time after, the occurjrence of the vacancy which it supplied. 
Their Lordships cannot discover any ground for the objection. Under the 
High Courts Act the Lieutenant-Governor of the North-Western Provinces 
has power to appoint an acting Judge upon the happening of a vacancy among 
the puisne Judges of the Court. No limit of time is mentioned within which 
the appointment shall be made. That is left to the discretion of the Lieute¬ 
nant-Governor, and itj^ is not comnetent to a Court of Law to invent a 
restriction not contemplated by the Legislature. 

The result is that the appeals fail on all points, and their Lordships will 
humbly advise Her Majesty to dismiss them. The appellant must pay the 
costs. 

^Appeal dismissed. 

Solicitors for the Appellant : Messrs. Pyke and Parrott... 

Solicitors for the Respondent: Messrs. Banken, Ford, Ford and Chester. 

NOTES. 

C In (1900) 32 Mad., 377, the nature of succession was regarded as one of surviToiship. 
See also (1907) P. R., 160 ; (1906) 16 M. L. J., 491 (son born after the Will). 

As regards the interpretation of Hindu Law Books, see also (1898) 22 Mad., 398 at 415 ; 
(1907) 30 All., 197.] 
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APPELLATE CIVIL. 

The 3rd February, 1S98. 

Present: 

Mr. Justice Knox and Mr. Justice Banerji. 

Chiranji Lai.Plaintiff 

i’ers7<s 

Kundan Lai and others.Defendants* 

Civil Procedure Code, sections 566, 558 — Appeal—Dismissal of Appeal — 

Default of appearance. 

Where, on an appeal being called on for bearing the vakil who held the brief for the 
appelant stated that he was unable to argue the case, the fact being that the brief had come 
into his hands too late for him to prepare himself in the ca.se, and the appeal was in conse¬ 
quence dismissed, it was held that this was not a dismissal for default of appearance. 
Shankur Dat Dube v. Radha Krishna, I. L. R., 20 All., 195, distinguished. Ram Chandra 
Pandurang Naik v. Madhav Purshatihm Naik, I. L. R.. 16 Bom. 23. referred to. Rakhal 
Chandra Rai Chotodhri v. The Secretary of State for Iiuiia in Council. I. L. R., 12 Cal. 603, 
disunted from. 

This was an appeal under section 10 of the Letters Patent from an order 
diamissiog an applicaticn i?ir the restoration to the [296] file of pending 
appeals of an* appeal which had been dismissed. The appeal was a second 
appeal, which under the Rules of the Court came for hearing before a single 
Judge. The oiroumstances under which it was dismissed are indicated by the 
following order:—" This appeal is not supported. The pleader for the 
appellant has made over his brief to another gentleman when the appeal was 

* Appeal No. 8 of 1897 uoder section 10 of the Letters Patent Act. 

'9 AU.,~94 192 
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csalled on for the second time. The l^ter says he is unable to argue the ease. 
I dismiss the appeal with costs.” The appellant applied to the Judge who 
passed the above order for restoration of the appeal as an appeal dismissed for 
default. This application was rejected by the following order:— This case 
cannot be reinstated. It was not dismissed for default. .Rejected.” The 
appellant thereupon appealed under section 10 of the Letters Patent. 

Mr. B. E. O’Conor and Pandit Moti Lai, for the i^ppellant. 

Mr. Roshan Lai, for the Respondent. 

Knox and Banerji, JJ. —Upon a second appeal being called on for hearing 
the vakil who appeared for the appellant told the Court that he was unable to 
argue the case; the appeal was accordingly dismissed. An application was 
then presented to the^ learned Judge who heard and decided the case praying 
that the appeal might be restored to its original number and heard in the 
ordinary course. *The order passed was :—“ This case cannot be reinstated : it 
was not dismissed for default.” It is contended before us to-day that under 
the circumstances the case i^ one which was practically dismissed for default 
and should have been so treated. In support of this contention the case of 
Shankar Dai Dube v. Badha Krishna, I. L. R., 20 All., 196, was cited. 

The circumstances, however, of that case differ materially from the cir¬ 
cumstances in the appeal before us. In that case the pleader who had been 
retained by the defendant came before the Court and stated that no one had 
ever come near him on the part of his client, and he had no instructions of 
any kind. His case wascightly treated as one in which the pleader engaged had 
retired [266] from the case. In the appeal before us there was no rdtirement. 
The learned vakil who was engaged came forward with instructions in his band 
and said he was unable to argue the case. From an affidavit which was filed 
along with the application for reinstatement the cause of inability is stated to 
be that the brief had come to the hands of the vakil so late that he could not 
prepare himself to argue the case. That, as pointed out in the case of Ram 
Chandra Pandurang Naik v. Madhav Purshottam Naik, I. L. R., 16 Bom., 33, 
was a good reason to pray for an adjournment, but it was not a retirement 
from the case, and not a default of appearance. Wo were also referred to 
Hakhal Chandra Rai Chowdhuri v. Ihe Secretary of State for India in 
Council, I. L. R., 12 Cal., 603. That case no doubt supports the contention of 
the appellant, but we find ourselves unable to follow it. We prefer te follow 
the ruling of the Bombay Court, with which we are in accord. We dismiss 
this appeal with costs. 

V Appeal dismissed 

NOTES. 

[ See also (1907) 34 Cal., 403; (1904) 8 C.W.N., 6i>l. ] 
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REVISIONAL CIVIL. 

The 8rd f'ehruary, 1898. 

Present: 

Sir John Edge, Kt., Chief Justice, and Mr. Justice Burkitt. 

Debi Singh.Plaintiff 

versus 

Muhammad Ismail Khan .Defendant.^ 

Jurisdiction—Civil and Revenue Courts—Suit against an evicted tenant 
for damages for use and occupation—Landholder and tenant. 
li a landholder wishes to get rentjfrom a tenant of his agricultural laud he must, during 
the continuance of the tenancy, cither come to an agredineut with the tenant as to the rent 
to be paid or get the rent fixed by means of an application under Act No. XII of 1881. If no 
rent has been fixed, the landholder cannot, after the determination of the tenancy, sue his 
quondam tenant in a Civil Court for damages for the use and occupation of the land. Bam 
Prasad v. Dina Kuar, 1. L. R., 4 All., 615, Radhn Prasad Singh v. Jugal Das, I. L. R., 

9 All., 185, and Debi Singh v. Jhanno Kuar, I. L. R., 16 All., 209, referred to. Brijbawan 
Singh v. tishdi ALi, Weekly Notes, 1887, p. 140, and Ranjit Singh v, Diioan SUigh, Weekly 
Notes, 1889, p, 176, overruled. * 

1 : 297 ] This was an application for revision of a decree made by the Subordinate 
Judge of Meerut in an appeal from the Munsif of that place. It appears that 
the plaintiff, applicant, purchased at au auction-sale certain landed property 
belonging to the defendant’s father. He got the defendant ejected from that 
land by proceedings under section 36 of Act No. XII of 1881. He then 
brought a suit in the Court of the Munsif to recover from the defendant compen* 
sation for the use and occupation by the defendant of the land so purchased 
by him, alleging that, as the rent of the land had not been hitherto determined, 
the claim was not entertainable by a Court of Revenue. The defendant pleaded 
inter dtlia that the claim was not cognisable by a Civil Court. The Court of First 
Instance (Munsif of Meerut), held that the suit was cognizable by a Civil Court 
and gave the plaintiff a decree. The defendant appealed. The Lower Appellate 
Court (Subordinate Judge of Meerut) held that the suit would not lie in a Civil 
Court, and, reversing the decree of the Munsif, dismissed the plaintiff’s suit. 
Against this decree the present application for revision was presented on 
behalf of the plaintiff. 

Babu Jivan Chandar Mukerji, for the Applicant. 

Tbe-Opposite party was npt represented. 

Edge, C. J.. and Bnrkitt, J. : —This was a suit for compensation for the 
use and occupation of agricultural land. Judging from the record, the plain¬ 
tiff had purchased the zamindari rights of the defendant s father. Whether 
the land in respect of the occupation of which compensation is claimed was 
sir land of the ex-zamindar we do not know. One thing is clear. The plain¬ 
tiff had, by proceeding under section 36 of Act No. XII of 1881, obtained 
the ejectment of the defendant from the lands to which this claim relates. 
He could not have obtained ejectment under such a proceeding unless the 
defendant had been a tenant of this agricultural land. The plaintiff, if be 
wanted to get a decreo for rent and did not agree with ^ the ^of^^aut as to the. 

• Civil Bsviuion No. 38 ol 1697. 
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rank to be paid whilst the defendant^ was his tenant, ought to^ have got the 
[298] rent determined whilst the tenancy subsisted by an application under 
Act No. XII of 1881. Mr. Jivan Chandar argues that, the rent not having been 
determined during the tenancy and not having been agreed on, the Court of 
Bevenue would not now determine it. The Court of Revenue would of oourM act 
wisely in not determining the rent of a tenancy which no longer subsisted; it has 
other work to do. Mr. Jivan Chandar contended that, on the authority 
of the decisions of Mr. Ju.st.ioe TYRRELL in Brijbawan Singhv. Mehdi Alt, 
Weekly Notes, 1887, p. 140, and Ranjit Singh v. Diwan Singh Weekly Notes, 
1889, p. 176, it was competent to a Civil Court in such a case, although it could 
not decree the claim sub nomine rent, to award to the plaintiff ooinpeosation 
for the use of his land by the defendant. Mr. Justice Tyrrell apparently had 
forgotten that be had delivered the judgment of a Bench of two Judges in 1882 
which was directly*in conflict with the view which he was expressing in 1887 and 
1889. Sir ROBERT Stuart, C. J. and Mr. Justice TYRRELL in Ram Prasad v. 
Dina Kuar, I. L. R., 4 All., 515, held, and we think rightly, that in such a case 
the zamindar cannot sue for us8 and occupation. If he wants te enforce payment 
of rent by his tenant he must agree on the rent with his tenant, if the case be 
one in which such an agreement would be lawful under, and not contrary to, 
the provisions of Act No. Xfl of 1881 and could be enforced under that Act, 
or he must have the rent determined under the Act, and then he could sue for 
the arrears of the rent so agreed on by the tenant or determined under the Act, 
and he could sue in the Court of Revenue, which is the only Court having juris¬ 
diction. This view of the law is supported by the judgment of this pourt in 
BadhaPrasad Singh v. Jugal Das, I.L R., 9 All., 185. Some decisions bearing on 
this subject are referred to in Dehi Singh v, Jhnnno Kuar, I. L. R., 16 All., 209. 
Zamindars must comply with the law of Act No. XII of 1881, or they will 
go without remedy, not only in the Court of Revenue, but also in the Civil 
Court, in respect of [299] compensation for the occupation of their land. This 
case came before us as an application in revision from the judgment of a Civil 
Court dismissing the suit. We dismiss this application. 

Application dismissed. 


1 10 All. 298 ] 

I'he 4th February, 1896. 

PrESEKT : 

Sir John Edge, Kt.. Chief Justice, and Mr. Justice Burkitt. 

Kamrakh Nath.Applicant 

versus 

Sundar Nath.Opposite Party.* 

— • 

Civil Procedure Code, sections 406, 407—Application for leave lo,sue in forma 
pauperis —Applicant to make out that he has a good subsisting came of aetton. 

Clause (c) of section 407 of the Coda of Civil Procedure docs not refer solely to a question 
of jurisdiction, but the applicant must make out that ho has a good .subsisting primAtacU 
cause of action capable of enforcement in Court and calling for an answer. Chatiarpal 

* Civil Revision No. 27 of 1B97. * 
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▼. Rai9 Bom, I, £. 8., 7 AU., 661; Dulun v. VaUabda$ PragH, I. L. B., 18 Bom., 
yii»iidra Tirtha Steami v. Sudhindra Tirtha Swami, I.L.R., 19 Mad., 197, referred 
to. Kak« Banganayaka Ammal ▼, Koka Venkatachellapati Nayudu, 1. L. B., 4 Mad., 338, 
diMeoted from, Venkubdiy, Lakahtnan VankobaKhot, I. L. B., 13 Bom.,617, dUtinguished. 

The foots of this case sulfioiently appear from the judgment of the Court. 

Mr. 8. S. Singh and Pandit Madan Mohan Malaviya, for the Applicant. 

Munshi Bam Praaad and Pandit Sundar Lai, for the Opposite Party. 

Edtfe, O.J. and Borkltt, J. —This is an application asking the Court to 
revise, under section 622 of the Code of Civil Procedure, an order of the Sub¬ 
ordinate Judge of Gorakhpur rejecting an application for leave to sue as a 
pauper. The applicant alleged that he was the eldest chela of the deceased 
mahant; that whilst he was on a pilgrimage the mah'ant died and the proposed 
defendant to the suit had wrongfully usurped the gaddi and the position of 
mahant of the temple, and the applicant alleged that he was entitled to the 
gaddi by law and custom. [300] VVe may observe here that that was a very 
loose allegation. }n nearly all these cases of *succeBsion to the gaddis of 
> temples the succession is governed by the custom of the class to which 
the temple is appropriated. Soinetimos the mahant nominates his successor, 
and that successor on the death of the mahant becomes entitled by virtue 
of the nomination. In other cases the successor is appointed by the 
representative of the founder of the temple. In others again the successor is 
appointed by the mahants of the neighbouring temples, but the instances we 
have given are not exhaustive of the customs wluch ha^e been found to apply 
in such cases. Consequently the mere allegation that a claimant is entitled 
by law and custom to the gaddi of a temple is not in our opinion a sufScient 
allegation of title. Something more than general allegations are requisite in 
the plaint where a claim is made to the possession of property which is in the 
possession of another person, always of course provided that the case is not 
one falling under section 9 of the Specific Belief Act. The case of Philippa v. 
Philippa, L. B., 4 Q. B. D., 127, and that of Dawkins v. Lord Penrhyn, L. R., 
4 App. Gas., 56, are instructive as to the law on this subject in England. 

.The Subordinate Judge examined, under section 406 of the Code of Civil 
Procedure, the applicant regarding the merits of his claim. The fact' that he 
was a pauper was not disputed. It appeared from the examination that, accord¬ 
ing to one custom at least affecting the particular temple, a jar with water in 
it was placed on the gaddi in the event of the mahant dying during the absence 
of the person entitled to succeed him on the gaddi. This is not alleged to have 
* been done in the present case, and it also appeared that the defendant bad 
taken possession of the gaddi without any serious opposition on the part of 
the panobes of the temple. On these facts the Subordinate Judge came to the 
conclusion that the applicant had not shown a pnmd facie reasonable cause of 
action, and rejected the applicaticm for leave to sue as a pauper. 

Uoi] It has been contended that this case comes within the ruling of 
the Bombay High Court in Venkubai v. Lakshman Venkoba Khot, I. L. B., 12 
Bom., 617. It appears to us that that case does not apply here. Here the 
Judge addressed himself to tbs question of whether or not the applicant had 
shown grounds from which it might be inferred that he had a probable cause 
of action. It is obvious that the more statements in the plaint which accom¬ 
panies an application for leave to sue as a pauper cannot be accepted as the 
sole materials on which a decision as to whether the applicant’s allegations do 
or do not show a right to sue can depend. If the allegations in the plaint 
tha sole matters to be looked to and the applicant were admittedly a 
paupto, the granting of this application^to sue as a pauper would depend, nol 
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on whether he had any merits to go Aipon, but on the skill of the gentleman 
who drafted his petition and his plaint, and the examination as to the merits 
under section 406 would be superfluous. 

It has been held by this Court in Chattarpal Singh v. Baja Bam, I. L. B., 
7 All., 661, that clause (c) of section 407 of the Code of Civil Procedure does 
not refer solely to a question of iuriadiobion, but that the applicant must make 
out that he has a good, subsisting primd facte cause of action capable of 
enforcement in Court and calling for an answer. That Full Bench ruling was 
cited with approval by .Tardine, J., in Dulari v. Vallabdas Pragji, I. L. R., 
13 Bom., 126, and even if the Madras Court in Koka Banganayaka Ammal v. 
Koka VenkatachMapati Nayudu, I. Ti. R., 4 Mad., 323, took a different view, 
we are bound to follow thet,Full Bench ruling of our own Court. We may say 
that we entirely ^ approve of that Full Bench ruling. Further, the Madras 
Court in Vtjendra Tirtha Stucimi v. Sudhitidra Tirtha Swami, I. L. R., 19 
Mad., 197, did not follow the case in 1. L. R., 4 Mad., 323. Assuming the 
Full Bench ruling to be correct, as we do, it was within the jurisdiction of the 
Subordinate Judge to decide whether or not the applicant’s*allegatioDS showed 
a right to sue. It has been held by their [302] Lordships of the Privy 
Council in Bajah Amir Hassan Khan v. Sheo Bakksh Singh, L. R., 11 I. A,, 237, 
that where a Court has jurisdiction to decide a question, and does decide it, 
the High Court cannot under section 622 of the Code of Civil Procedure inter¬ 
fere merely because the Court has wrongly decided the question. There is no 
question in this case ofpillogality or material irregularity. The result is that 
the Subordinate Judge had jurisdiction to decide this question and did decide 
it. He was not guilty of any illegality or irregularity, and it is unnecessary 
to consider whether he decided the question rightly or wrongly. We cannot 
interfere. We dismiss this application with costs. 

- Application dismissed. 

NOTES. 

[ The C.P.C., 1908, O. 33, r. 6, clause (d) is now worded thus, ‘'where his allcgatioas do 
not show a cause 0 / action.” 

This decision had been followed in (1903) 27 Mad., 37 ; 120 ; (1910) 11 I.C 55 (Cal) 
See also (1903) 13 M. L. J., 426; (1909) 6 M.L.T., 359. J 
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The 7th February, 189H. 

Present: 

Sir John Edge, Kt., Chief Justice, and Mr. Justice Banekji. 

Chunni Lai.Judgment-debtor 

versus 

Harnam Das.Decree-holder.* 

Execution of decree -Act No. IV of lSH)i [Transfer of Property Act), 
section 89—Order absolute for sale—Limitation — Act No. XV of 

1877 (Indian Limitation Act), Schedule tt, Articled79. ‘ 

An application lor an order absolute for sale under section 89 of the Transfer of 
Act. 1882, 18 an application to which article 179 of the’s^cond schedule to the Indian 
ation Act, 1877, applies. Oudh Behari Lai v, Nageshar Lai, I L R 13 All 
t o. Ranbir Singh y. Driypal Sing h, I. L. R., 16 All., 23, oUrruled." ’ ’ 

•First Appeal No. 12 of 1897, from an order of Babu Raii ni^w. ^ - 

Sbahjahanpur, dated the 17th June 1897. ^ aabwdinaf* Judge o 
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This appeal arose out of an application for an order absolute for sale under 
section 89 of the Transfer of Property Act, 1882. The respondent obtained 
a decree for sale under section 88 of the Transfer of Property Act on the 30th 
of March 1893 against the appellant. By the decree six months were allowed 
for payment of the decretal sum. That period expired on the 30th of 
September 1893. On the 10th of March 1897, the respondent decree-holder 
applied for an order for sale under section 89 of the 1808} Transfer of 
Property Act. That was the first application made for execution of the decree 
or to take a step in aid of the execution of the decree. The Court of First 
Instance (Munsif of Bisaulilheld that the application was barred by limitation. 
On appeal by the decree-holder the Lower Appellate Court (Subordinate Judge 
of Shahjahanpur) held, following the decision in Ranbir Singh v. Drigpal, 
I. L. B., 16 All., 23, that the application was not barred, and, reversing the 
decree of the Munsif, made an order of remand under section 562 of the Code 
of Civil Procedure. From that order of remand the judgment-debtor appealed 
to the High Court. 

Munshi Ram •Prasad, for the Appellant. 

Mr. D. N. Banerji, for the Respondent. 

Ed^6, C. J. and Banerji, J. ;—On the 30th of March 1893 the respondent 
here obtained a decree under section 88 of the Transfer of Property Act, 
against the appellant here. By the decree six months were allowed for pay¬ 
ment of the decretal sum. That period expired on the 30th of September 1893. 
On the 10th of March 1897, the respondent decree-holder applied for an order 
for sale under section 89 of the Transfer of Property Act. That was the first 
application made for the execution of the decree or to take a step in aid of the 
execution of the decree. The first Court held that the application was 
barred by the Indian Limitation Act, 1877, and dismissed it. On appeal the 
Lower Appellate Court held, following the decision in Ranbir Stngh v. 
Drigpal,,!. L. R., 16 All., 23, that there was no period of limitation provided 
for such an application, and set aside the order of the first Court and made 
an order under section 562 of the Code of Civil Procedure remanding the case. 
From that order of remand this appeal has been brought. A Full Bench of 
this Court has held in Oudh Behan Lai v. Nageshar Lai, I. L. R., 13 AIL, 
278, that an application for an order under section 89 of the Transfer of 
Property Act is a proceeding in execution of decree and subject to the rules 
of procedure governing such matters Applying the decision of the [804] 
Full Bench, we hold that an application for an order under section 89 of 
the Transfer of Property Act is an application to w’hicb article 179 of the 
second schedule to the Indian Limitation .\ct, 1877, applies, and consequently, 
having regard to section 4 of the Act, the application was rightly dismissed by 
the first Court. If we were to hold that there was no limitation in such a 
case the decree-holder might postpone without loss of any rights his application 
under section 89 for fifty years after the date when he obtained his decree 
under section 88 of the Transfer of Property Act, as there would be nothing in 
the Limitation Act to bar his application, and section 230 of the Code of Civil 
Procedure would not apply. We allow this appeal with costs in this Court 
and in the Court below, and set aside the order under appeal, dismiss the appeal 
to the Court below, and restore and affirm the decree of the first Court. 

Appeal decreed. 


NOTES. 

[The C.P.C,,'l908, O. 84, r. 5, takes the place of the Transfer of Property Act, 168S, sac. 
89, aooofding to which an application for the passing of a final decree is not an application 
in eaeeutUm of a daorae, 


199 



i.L.R. iO AU. 806 


l^AYA KISHAK V. 


The view in the following cases had been similar :—(1905) S7 All.i 6S26 ; (1909) 9i 'AUt, 
542; (1898) 20 All., 367 ; (1902) 25 Mad.. SK4 ; (1914) M.W.N., 261; (l903) 26 Mad., 780; 
(1908) 31 Mad., 68 ; (1899) 23 Bom., 644 ; though the Calcutta view was di£feront--(1906) 88 
Gal., 867 ; (1902) 29 Cal., 651.] 
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The 9th Febiuary, 1896. 

PRESBIJT : 

Sib John Edge, Ki., Chief Justice, and Mb. Justice Banbbji. 

Daya Kishan.Opposite Party 

versus 

Nanhi Begam and others.Petitioners." 

Execution of decree — Limitation—Act No. XV of 1877 {Indian Limita¬ 
tion Act), Schedule ii. Article 179—Application to the proper Court — 
Civil Procedure Code, section 206. • 

An application under section 206 of the Code of Civil Procedure does not give a fresh 
starting point to limitation and cannot be reg:irded as an application to the proper Court to 
take a step in aid of execution. Kishen Sahai v. The Collector of Allahabad, I.L.R,, 4 All., 
137, Tarsi Ram v. Man Singh, I. Ti. R., 8 All., 492, and Kallu Rai v. Fahiman, I.L.R., 18 
All,, 124, referred to. 

The facts of this case sijflieiently appear from the judgment of the Court. 

Babu Jogindro Nath Chaudhri, for the Appellant. 

Munshi Qhulam Mujtaha, for the Respondents. 

Ed66, C. J., and Banerji, J. This appeal arises out of proceedings 
taken for the execution of a decree. A decree for sale was made under 

section 88 of the Transfer of Property Act, 1882, on the Slst of March 1891. 
An order absolute for sale was made on the 17th of December 1892, under 
section 89 of that Act. Go tlio 23rd of January 1H93, an application for exeou* 
tion was made. On the Ist of July 1893, the judgment-debtor paid into Court 
the amount decreed, which included costs. On tlie uth of July 1893, the deerpe- 
holder, having found that by the judgment he was entitled to a sum of about 
Rs. 1,000 more than the decree had given him. applied under section* 206 of 
the Code of Civil Procedure to have the decree brought into accordance with 
the judgment. For some reason best known, if known at all, to the Judge to whom 
that application was made, he shelved the application on the 18th of November 
1893. On the 28th of November 1895, the decree-holder madea second applica¬ 
tion under sectiou 206 to the same effect as the previous one, and on the 2dtlf of 
July 1896, the decree was brought into accordance with the judgment. The 
decree-holder delayed making his next application until the 17th of March 1897. 
It was for execution of the decree as amended. .That application was dismissed 
on the ground that it was barred by limitation. From the order dismissing that 
application this appeal has been brought. Unless the decree-holder is entitled 
to call in aid his applications of the 5th of July 1893, and the 28th of Novem¬ 
ber 1895, as applications to the proper Court to take a step in aid of the 
execution of the decree, execution of the decree* is barred by limitation under 
article 179 of the second schedule to the Indian Limitation Act, 1877, as the 
last application to execute the decree was that of the 23rd of January 1893. 

In Kishen Sahai v. The Collector of Allahabad, I. L. R., 4 All., 187, it was 
held that an application under section 206 of the Code of Civil Prooednre to 

• First Appeal No. 231 of 1897, from an order of Maulvi Muhammad 8ira5-nd-dln 
Ahmad, Subordinate Judge of Agra, dated the 22nd May,1897. * 

« 
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bring a decree into accordance with the judgment was substantially an appli¬ 
cation for review of judgment and gave, un*der section 167* of schedule it of Act 
No. IX of 1871, a fresh starting point for limitation. We cannot regard [806] 
proceedings under section 206 of the Code as of the same nature in any respect 
as proceedings under section 623 of the Code. In the former case, namely, under 
section 206, the correctness of the judgment is not questioned; it is assumed; but 
the jurisdiction arises from the fact that the decree as drawn up and signed 
is not in accordance with the judgment. In the latter case, namely, under section 
623, not only the correctness of the decree, but the correctness of the judgment 
is questioned, and, if the application under section 623 is allowed, a re-hearing of 
the suit or appeal to which it refers becomes necessary. In the former case 
there is no re-hearing. That part of the decision in Kiahen Sakai y. The Collec¬ 
tor of Allahabad to which we have referred was explained by Straight, J., in 
Kallu Rai v. Fahimarit 1. L. B., 13 All., 124, on the ground that, though 
ostensibly the application in Kiahen Sakai v. The Collector of Allahabad had 
been made under section 206 of the Code, the proceedings which were taken 
were proceedings \yhich could only have been taken under section 623 of the 
Code. We need not consider whether that explanation is correct or not. The 
decision in Kallu Rai v. Fahiman shows that an application under section 206 
of the Code of Civil Procedure does not give a fresh starting point to limitation, 
and cannot be regarded as an application to a proper Court to take a step in aid 
of execution. That this is so is obvious from a consideration of article 179, 
clause ( 4 ) of the second schedule to Act No. XV of 1877. The application under 
that clause must be one in accordance with law mad8 to“ the proper Court ” 
for execution or to taka some step in aid of execution of the decree. By expla¬ 
nation II to article 179 “ proper Court” means the Court whose duty it is to 
execute the decree. The Court executing a decree may or may not be the Court 
which would have jurisdiction to take action on an application under section 
206 of the Code, and, even if it was the Court which passed the decree, its 
functions as a Court executing the decree are not the same as its functions 
were as the Court making the [307] decree. In executing the decree the 
Court executing it must take the decree as it finds it. It cannot amend the 

I^t. 167 

DpBcription of Application. li^Uafion Time when period begins to tun. 


For the execution of a decree or Three years ... The date of the decree or order, 
order of any Civil Court uot pro- or (where there has been an appeal) 

vided for by No, 169. .the date of the final decree or order 

iof the Appellate Court, 
i or (where there has been a review of 
{judgment) the date of the denision 
ipassed on the review, 

or (where the application next here- 
Unafter mentioned has been made) the 
date of applying to the Court to enforce, 
or keep in force, the decree or order, 
or (where the notice next hereinafter 
jmade has been issued) the date of 
issuing a notice under the Code of Civil 
{Procedure, section two hundred and 
sixteen, 

' or (where the application is to enfoioe 
'payment of an instalment which the 
!decree directs to be paid at a speoifted 
;date) the date BO specified,) 
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decree or alter it in any way. It is bound of course to construe the decree. 
The decree in execution may be t'he decree of the High Court, and the 
proper Court to execute that decree may be the Court of the Munsif by 
whom the suit was first decided. The Munsif could not act under section 
206 in respect of a decree made by an appellate Court, and he would be 
bound, as the Court executing the decree, to execute the decree whether be 
approved of it or not, even if the decree had been one made by himself. 
For these reasons we are of opinion that the applications of the 5th of July 
1893, and the 28th of November 1896, were not applications made to 
the proper Court within the meaning of article 179 to take a step in aid of 
execution of the decree, and consequently that execution of the decree 
was barred by limitation. It was decided, and we think rightly, in Tarsi Barn 
V. Man Singh, I. L. B., 8 All., 492, that an application under section 206 of the 
Code does not give a fresh starting point for limitation. We dismiss this 
appeal with costs. 

Appeal dismissed. 


NOTES. 

[ Tharo was a conflict of case law on this subject. These cases adopted the view in this 
case : (1905) 97 All., 575 ; (1907) 4 A.L.J., 169, but the contrary view was taken in (1901) 34 
Mad., 25: (1898) 25 Cal., 258; (1909) 10 C.L.J., 467. 

The Indian Limitation Act, 1908, Art. 182, clause 4, removes this conflict by including 
“ (where the decree has been amended) the date of amendment.” ) 
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APPELLATE CRIMINAL. 

The 11th February, 1898. 

Present: 

Sir John Edge, Kt., Chief Justice, and Mr. Justice Burkitt. 

Queen -Empress 
versus 

Muhammad Shah Khan and another.’*' 

Act No. XLV of 1860 {Indian Penal Code), section 218—Public servant framing 
incorrect record—Injury to the public — Police officer framing a false report. 

a report of the commission of a dacoity was made at a thana. The Police officer in 
charge of the thana at first took down the report which was made to him, but subsequently 
destroyed that report and framed another and a false report—of the commission of a totally 
different offence—to which be obtained the signature of the complainant, and which he 
endeavoured to pass off as the original and correct report made to him by the complainant. 

Held, that on the above facts the Police officer q^as guilty of the offences punishable 
under section 204 and section 218 of the Indian Penal Code. 

[8081 facts of this case are fully stated in the judgment of the Court. 

Messrs. W. M. Colvin and C. C. Dillon, for the Accused Persons. 

The Officiating Government Advocate (Mr. A. E. Ryves), for the Crown. 

Ed^e, C. J , and Burkitt, J.— Mul.ammad §hah Khan, who was a clerk 
or muharrir at the thana of Didauli, and Kutb-ud-din, who was'the thanadar 
were tried for the offences punishable under sections 204 and 218 of the Indian 
Penal Code. Kutb-ud-din was acquitted ; the Government has appealed 
against that acquittal, and that appeal is before us. Muhammad Shah Khan 
was convicted of the offence punishable under section 204 of the Indian Penal 

* Criminal Appeal No. 1656 of 1897. ~~ 
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Code and was sentenoed therefor to two* years’ rigorous imprisonment. He 
has appealed, and his appeal is now before us. 

The facts of this case, although the evidence was taken at considerable 
length, are very simple. A daooity had been committed on the night of the 
24th>25th of May, and in that dacoity one Abdul Wahid, who was the 
zamindar’s karinda, was injured rather severely. He first went to make his 
report to the thaua at Amroha, apparently because he had been told that a 
difficulty had arisen about one Roshan belonging to the village getting a 
report made as to a previous dacoity alleged to have taken place in the same 
village on the night of the 23rd. He was directed at Amroha to make his 
report at the thana of Didauli, within the circle of which thana the village in 
question was. He arrived at the thana late at night, and made a statement to 
the thanadar ; and early the next morning he made a report. He says in his 
evidence that he mentioned that two dacoities had been committed, and that 
be signed a book three times, and that later on they again put before him 
a book for bis signature and he again signedait two or three times. He 
says that he did not take away any cheque receipt. A cheque book which 
was printed at the Government Proas in 1891 was produced in Court, and 
[809] in that cheque book there was a counterfoil taken from a cheque book 
which was printed at the Government Press in 1892, and which otherwise 
shows on the face of it that it was of a different issue from that of the cheque 
book of 1891. On the interpolated counterfoil there was what purported to be 
a report by Abdul Wahid of a theft committed by threS persons in the village. 
According to that report, after the three men had put the grain and other 
things into their bags, Abdul Wahid and his servant awoke, and in trying to sei^e 
the men were hurt. That report bears the genuine signature of Abdul Wahid- 
He says that that was not the report which he made, and we have no d^ubt 
that it was not. There must have been some strong motive to induce the 
thanadar and the clerk to concoct the report on a sheet of a cheque book of the 
issue of 1892, to get Abdul Wahid's signature to that report and to substitute 
that report for the report which was first recorded and signed by Abdul Wahid. 
No^explanation is given by Muhammad Shah Khan or Kutb-ud-din of how it 
happened that in the cheque book of the issue of 1891 a sheet of the issue of 
1892 has found a place. No reasonable man could believe that when the cheque 
book of<1891 was being-bound a sheet from a cheque book printed the follow¬ 
ing year was inserted by mistake, and that by a fortuitous concourse of cir- 
oumsbanoes the report which is questioned in this case happened to be written 
on the sheet which by mistake had got into the wrong book in binding. 
Further, all the other sheets in the book of the issue of 1891 have the mark 
of three holes where the-binding string has passed through them. The sheet 
from the book of 1892 has got three holes corresponding with the holes in the 
book of 1891 and in addition thi^e other holes which do not correspond with 
any of the holes in the book of 1891. These are facts which speak for 
themselves. 

The report made in the cheque book was a report which the muharrir or 
clerk, according to the Police fiegulatious, was bound to report correctly word 
for word as it fell from the roan making the report, and it was a report which, 
according to the same [810] Police Regulations, the officer in charge of the 
thana was bound to sign, with the object of making the two men responsible 
for the oorreotneas of the report. Consequently, it was a report which, in our 
opinion, must be taken to have been recorded by the two men. Further, as 
the report was signed by the person making it, oamely Abdul Wahid, the 
document bearing his signature would have been admissible in a Court of Justioq 
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to oontradiot any statement which he might make at variance with the report 
and might fox that purpose be sent for on a subpcena and could have been 
proved, if necessary, by the thanadar and the clerk in whose presence it was 
made and signed. No doubt the object in preparing the false report and 
substituting it for the true report was to keep from the knowledge of the 
District Superintendent ul Police and the Magistrate of the District the fact 
that two dacoities were reported to have taken place in a village in the district. 
The offence, in our opiniou, was a very serious'one. It is in the interest, of 
the public necessary that these reports should be recorded faithfully and truly 
by police officers. It is to the injury of the public that offences should be 
concealed by the police, and that reports should bo falsely recorded. We bear 
in mind in dealing with the appeal of Muhammad Shah Khan that he is a 
young man, and that what he did was done no doubt at the suggestion and by 
the orders of the thanadar. However, we cannot pass over his offence lightly. 
We dismiss his appeal; but we alter the sentence to one of 12 months' rigorous 
imprisonment, which will coi^nt from the date of his conviction in the Court of 
Session. As to Kutb-ud-din, ho was the responsible officer at the tbana. It 
was bis duty not only to show a good example of acting lawfully, but to take 
care, as far as he could, that those under him at the tbana acted according 
to law. There is, in our opinion, a wide difference between his case and 
that of his subordinate Muhammad Shah Khan. We convict Kutb-ud-din 
of the offence punishable under section 204 of the Indian Penal Code; 
be certainly secreted* or destroyed tho first signed report ; and we 
sentence him under that section to be rigorously imprisoned for Dsii] two 
years. We convict him also of the offence punishable under section 218 
of the Indian Penal Code; he framed a record which be knew to be incorrect 
knowing it to be likely that he would thereby cause injury to the public. 
The record in respect of which we convict him under section 218 was 
the false record to which ho obtained the signature, on the second occasion, 
of Abdul Wahid. Under section 218 we sentence Kutb-ud-din to be rigorously 
imprisoned for two years. The latter sentence will commence on the expira¬ 
tion of the former. A warrant will forthwith issue for the arrest of Kutb- 
ud-din, 
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APPELLATE CIVIL. 

The lath February, 1898. 

Present; 

Sir John Edge, Kt., Chief Justice, and Mr. Justice Burkitt. 

Shah Muhammad Khan and others.Defendants 

versus 

Han want Singh.Plaintifif." 

Ciml Procedure Code, section 108—Application to set aside a decree passed 
ex parte— Limitation—Act No. XV of 1877 {Indian Limitation Act), 

Sch. ii. Art. lOl—Suit for partition —Nature of decree in such 
suit—Civil Procedure Code, section 396—Execution of 
* process for enforcing the judgment. 

The action of an amin appointed under section 396 of the Code of Civil Procedure in a 
partition suit to demarcate the sliures a'^siguod to the respective parties to the suit is not 
the executing of a process for enforcing the judgment within the meaning of article 164^ of 
the second schedule to the Indian Limitation Act, 1S77. Dwarka Nath Misser v. Barinda 
Natk Misser, I. L. R., 22 Cal., 425, referred to. 

In this case the respondent obtained on the SOtli September 1896 a decree 
for partition of certain im :; .vaable non-revenue paying property against Shah 
Muhammad Khan and others. Tins decree was a decree of an interlocutory 
nature not capable of execution until the actual shares of the parties to it bad 
been properly demarcated by means of the procedure prescribed by section 396 
of the Code of Civil Procedure. An upplic ition, [312 J described by the Court 
which passed the decree (Subordinate Judge of Meerut) as an application for 
execution was made by the respondent on the 13tb of February 1897, in 
pursuance of which an amin was sent to prepare lots for partition. The amin 
ot^the 3rd and 4th of March 1897 made a survey of the property and prepared 
lots, and on the 18th of March returned i report to the Court, on the basis of 
which ^report notice was issued to the defendants fixing the 17th of April 
1897 for the allotment amongst the parties of the lots prepared by the amin. 
On that date some of the defendants applied under section 108 of the Code of 
Civil Procedure to have the dooree of the 30th of September 1896 set aside as 
having been passed ex parte without due notice having been served upon them. 
Tbfk application was dismissed by the Subordinate Judge as barred by limita¬ 
tion, he being of opinion that the sending of the amin to demarcate the lots 
W^s the “ executing of a process for enforcing the judgment ’’ within the 
meaning of art. 16-i of the secoiid schedule to the Indian Limitation Act, 1377. 
Against this order of dismissal the applicants appealed to the High Court. 
Munshi Ram Prasad, for the Appellahts. 

* First Appeal No, 58'of 1897, from an order of Pandit Rai Indar Naraia, Subordinate 
Judge of Meerut, dated the IsL Mojjr 1897. 

t [Art. 164:—____;;_ 

• ' j [ 

Description of Application. j limit^ion. j Ti™® from which period begins to run. 

By a defendant for an order toj Tbirfy dajs ..., The date of executing any process 
set asida a judgment, ex parte. for enforcing the judgment.] 
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Pandit Moti Lai, for the Bespondent. 


Edge, C. J., and Barkitt, J. —Thia appeal has ariseo in a euib lor the 
partition of immoveable property not paying revenue to Government. The 
Court in which the suit was made a decree for partition, which we must 
construe as an interlocutory decree, but a decree nevertheless within the 
meaning of section 2 of the Code of Civil Procedure, defining the interests of 
the parties to the suit; that is, it was in effect an interlocutory decree declaring 
the interests of the parties. Now in suits for partition of immoveable property 
not paying revenue to Government, the Court, no doubt, if it has the 
information before it necessary to enable it to make a decree not only 
declaring the rights of the parties but actually fixing the particular areas, 
or rooms, or parts of the houses, as the case may be, of which possession 
is to be given to the parties respectively on partition, may make sucb a decree 
CSIS] without employing the procedure of section 396 of the Code of Civil 
Procedure, and the decree so made would be enforceable in execution, and 
possession of the respective ai^as, rooms, &c.. could be given to the parties in 
execution of the decree. But where, as most generally happens, a Court has 
not the information necessary to the making of such a decree, it must make 
a preliminary or interlocutory decree of a declaratory nature, and then adopt 
the procedure of section 396 of the Code of Civil Procedure by appointing a 
commissioner or commissioners, whose duty will be, not to give possession, 
for at that period there would be no decree capable of execution by possession, 
but who should allot such shares to the parties, award the sums to be paid in 
case sums are to be paid, and then prepare and sign a report appointing the 
shares and distinguishing such shares by metes and bounds, if ordered so to 
do. The commissioner or commissioners roust then submit that report to the 
Court, and the Court, after giving the parties an opportunity of objecting to the 
report, may quash the report and proceedings of the commissioner or oommis* 
sioners and issue a new commission, or pass a decree in accordance with the 
report. The decree in accordance with such report would be a decree allotting the 
specific shares,'areas, rooms, Ac., distinguishing them where possible by metes 
and bounds or other adequate description,and decreeing to the respective partips 
possession of those portions of the property allotted to them. In the latter 
case which we have been putting that would be the final decree. It is true 
that the interlocutory decree—following the principle laid down by theii*riOrd> 
ships of the Privy Council—would be appealable, but for all that it is not the 
final decree or the decree which is capable of execution, except possibly for 
such costs as it might award to be paid. It is merely of the character of an 
interlocutory and declaratory decree. In such a case as the present, whfoh 
falls under the second category, the appointment of a commissioner, whether 
he be the amin of the Court or some one else, is not the issuing of a process 
m execution of a decree, nor are any proceedings of such commissioner 
[814] the carrying out of any process in execution. The time has not yet 
arrived for execution of the decree. It was in our opinion correctly decided by 
the High Court at Calcutta in Dwarka Nath Mtsser v. Barinda Nath Miner, 
I. L. B., 22 Cal., 426, that proceedings under section 396 of the Code of Civil 
Procedure for the purpose of effecting partition *are^prooeeding8 in the suit 
itself and not proceedings in execution of a decree. . 


In the presbnt ease a decree, which we must regard as simply deolatatory 
and interlocutoiv, was-made in the absence of the defendants, who ere eppel. 
lanto here. All these appellants with one exception were minors. They 
applied for an older to set aside the decree under seotiou lOS of the Qode of 
Civil Procedure. The Court considering that, the appointment of eT^n 
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andar Motion 896, nnder which seotion^nly at the stage of the caM he could 
have beeu appointed to act, was the issuing of a process for enforcing the 
judgment, and that the action of the amin in proceeding to the place and 
making the allotment was the executing of a process for enforcing the judg¬ 
ment, applied article 164 of the second schedule of the Indian Limitation Act, 
1877, and dismissed the application. There has been in this case no execution 
of a process for enforcing the judgnient. The application was within time, 
i We set aside the order of the Court below with costs and remand the case 
under section 562 of the Code of Civil Procedure to that Court to be disposed 
of on the merits. 

Appeal decreed and cause remanded. 

NOTES. 

£Tbiii wai followed in (1899) 91 All., 409 ; (1899) 19 A.W.M., 124, See also (1906) 
38 All.. 76.] 


[aid] FULL BENCH. 


The 16th February, 189S. 

Present: 

Sir John Edge, Kt., Chief Justice, Mr. Justice Blair, 

Mr. Justice Banerji, Mr. Justice Burkitt, aniJMr. Justice Aikman, 


Batul Began!.Plaintiff 

versus 

Mansur AH Khan and others.Defendants. 


Pre-emption—Suit for pre-emption based on a mortgage by conditional 
sale — Limitation—Act No. XIV of 1877 {Indian Limitation Act), 
Schedule ii. Articles 10 and 120 — ” Physical possession." 

* Held, (1) that, the other conditions being present necessary to make article 10 of the 
second sehcdule to Act No. XV of 1877 applicable, article 10 would apply to a sale which, 
in its in^ption was a mortgage by conditional sale, but which, either by the operation of 
Begulalion No, XVII of 1806 or by the operation of Act No. IV of 1882, had become in 
.eflect an absolute sale with the right of- redemption gone. 

(2) That in such a case us above limitation begins to run, where Regulation No. XVII 
of 1006 applies, from the expiry of the year of grace. 

(3) That a share in an undivided zainindari mahal is not susceptible of “ physical 
possession" in the sense of article 10 of the second schedule to Act No. XV of 1877. 

(i) That constructive possession, e.g., by receipt of rent from tenants, is not ” physical 
possession ’* within the meaning of said article. 

Ati .4bbaj v. Kc.lka Prasad, I. L. R., 14 All., 405 ; Nath Prasad v. Ram Pallan Ram, 
1, L. R., 4 All., 218; Ooordhun v. Heera Singh, 8. D, A., N.-W. P.,1866, p. 181; 
Oansshee Lall v, Toola Bam, N.-W. P. H. C. Rep., 1868, p. 276 ; Jageshar Singh v. 
Jawahir Singh, I. L. R., 1 All., 311, and Unkar Das v. Narain, I. L. R., 4 All., 94, 
referred to. 

Thb faots of this oase are as follows;— 

One Zahur AH mortgaged by conditional sale certain shares in each of 
four villages. Two of these villages were of pure zamindari tenure, the others 

* Fisst Appeal No. 14 of 1895, from a decree of Kuar Mohan Lai, Subordinate Judge of 
Oankhpar, dated the 36th NoTember 1894. 
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weve imperfect pattidari. Proceedingg were taken in 1881 by the mortgagee 
under Begulation No. XVII of 1H06. The year of grace provided by seotion 
8 of that Regulation expired in 1882. Before the expiry of the year of grace, 
the heirs of the mortgagor deposited in Court what they thought was sufficient 
to discharge the mortgage-debt. They subsequently brought a suit for redemp¬ 
tion, which was dismissed [316] by the Privy Council on the ground that 
the deposit which had been made was noj; sufficient. Thereupon the heirs of 
the mortgagee brought a suit for possession, and obtained a decree from tbi| 
first Court on the 28th of July 1891, which was confirmed in appeal by thOf 
High Court on the 6th of July 1893. Formal possession was given on tho 
27th of November 1893. Whether or not actual possession was given under 
the decree of the 6th of July 1893 was a matter disputed by the parties. The 
mortgage by conditional sale did not entitle the mortgagees to possession 
during the curren'cy of the mortgage. The plaintiff brought her suit for pre¬ 
emption on the 4th of July 1894. The Court of First Instance (Subordinate 
Judge of Gorakhpur) dismissed the suit as barred by limitation, having regard to 
the provisions of article 120 of the second schedule to thedndian Limitation 
Act, 1877, and the case of Ah Abbas v. Kalka Prasad, I. L. R., 14 All., 406. 
The plaintiff appealed to the High Court. 

* 

On the appeal coming on for hearing before a Division Bench of two 
Judges, an issue was remitted to the lower Court under seotion 566 of the Code 
of Civil Procedure as to whether the property in suit admitted of physical pos¬ 
session. The lower Co jrt returned a finding that the property did not admit 
of physical possession. After the receipt of this finding, to which the appellant 
took objections under section 567 of the Code of Civil Procedure, the appeal 
was laid before a Full Bench. 

Pandit Sundar Lai (with whom Mr. Ohulam Hdujtaba) for the appellant 
contended that the suit was not barred by limitation. Article 10 of schedule II 
of Act Nc. XV of 1877 applies to all cases of sales of property. It applies 
equally to a sale which, thnugli in its inception it was only a mortgage by 
way of conditional sale, has now matured into an absolute sale by foreclosure. 
On the facts found by the Court below on the issue remitted by the High Cqurt 
under section 566 of the Code of Civil Procedure the whole of the property 
sold is susceptible of physical possession being taken. Each oo-sharef oolleot- 
ed his share of rent [817] directly from the tenants, and being thus in 
possession of his share in the zamindari, he was also in possession of the joint 
lands unoccupied by tenants which appertained to the zamindari. The word 
physical ” implies some corporal ,or perceptible act done which of itself 
conveys, or ought to convey, to the mind of a person notice that his righf has 
been prejudiced. (Shiam Sundar v. Amanat Begam, I. L. R., 9 All., 234 : at 
p. 239). The collection of his share of the rents from the tenants was such 
act, and it indicated that the vendee had.taken physical possession. The 
suit being instituted within a year from the date the physical possession was 
80 taken is within time. 

Mr. T. Gonlan and Munshi Jivala Prasad, for the Respondents, do not 
appear to have been called on. ^ 

The judgment of the Court (Edge, C. T., Blair, Baner.h, Burwtt 
and Airman, JJ.) was delivered by Edge, C. J,;— 

This was a suit for pre-emption. The Court of First Instance dismissed^ 
the suit on the ground that it was barred by article 120 of the second sch^ule 
of the Indian Limitation Act, 1877. The facts of the o&se are shortly 
these :—In 1868 Zahur Ali Khan mortgaged by conditional sale certain shares 
in each of four villages. Two of those villages, were of pure zamindari tenure 
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the oibsr's were imperfect pattidari. BroceedingB were taken in 1881 by the 
mortgagee under Begulatioc No. XVII of 1806. Tbe year of grace provided 
by eeotion 8 of than regulation expired in 1882. Before tbe expiry of the 
year of graoe the heirs of the mortgagor deposited in Court what they thought 
was sufficient to discharge the mortgage debt. They subsequently brought a 
eutt for redemption, which was dismissed by the Privy Council on the 13th 
July 1886, on tbe ground that the deposit which bad been made was not 
Efficient. Thereupon the heirs of the mortgagee brought a suit for posses- 
^)n, and obtained a decree from tbe first Court on the 28th of July 1891, 
which was confirmed in appeal by this Court, on the 6tb of July 1893. It is 
alleged on the one side and denied on the other that tbe heirs of [818] the 
mortgagee obtained possession in execution of the decree of the 6th of July 
1893, on the 27tb of November 1893. Formal possession at any rate was 
given on that date. The mortgage by wiay of conditional sale did not entitle 
the mortgagees to possession during the currency of the mortgage. This suit 
for pre-emption was brought on the 4th of J^ly 1894. It is contended on 
behalf of the plaintiff, appellant here, that article 10 of tbe second schedule 
to Act No. XV of 1877 applies—that contention being based on the argument 
that the property sold, in respect of which pre-emption was claimed, does and 
did admit of physical possession being obtained of it. The Court below, 
misunderstanding tbe question actually decided by the Full Bench in AH 
Abbas V. Kitlka Prasad, I. L. B.. 14 All., 405, applied article 120 to the suit, 
and, as the year of grace had expired more than six years before suit, dis¬ 
missed the suit on the ground of limitation. We should point out here bow 
the Full Bench ruling has been misunderstood by the Court in question. The 
Full Bench in that case had not to decide what article of the Limitation Act 
applied. In effect what the Full Bench bad to decide was—when does a pre- 
emptor’s right to sue accrue when he claims pre-emption in respect of a 
mortgage by conditional sale which has become absolute ? That question, 
although the Bench referring the case had to decide the question of limitation, 
was one, so far as the Full Bench was concerned, apart from the question 
fit limitation. 


Tim real question before us turns on what is tbe meaning of “ physical 
possesion.” The first question is—can article 10 apply to a sale which was 
in its inception a mortgage by conditional sale, but which in the result has 
become an absolute sale ? In Nath Prasad v. Ram Paltan Ram, I. L, R., 
4 All., 218, the Full Bench decided that the limitation applicable to a suit to 
enforce a right of pre-emption in respect of a conditional sale of a share in an 
undivided mahal was that proscribed by article 120 of tlie second schedule to 
Act No. XV of 1877. So far as we can ascertain from the record, the 
Full Bench in deciding that question decided more [319] than was neces¬ 
sary for the disposal of the ooso before them. The learned Judges said ;— 
"We think that the sale referred to in article 10 must be an absolute one having 
immediate effect and operation, in those cases whore the interest passed is 
capable of physical possession, by physical possession, and where it is not by 
the creation of a title under {^n instrument duly registered." 

We cannot see how a sale is any the less an absolute one because it is not 
to take immediate effect and operation. There is certainly nothing in article 
10 to suggest that the sale mentioned in that article is limited to a sale which 
is to have immediate effect and operation. In _our opinion, the other condi¬ 
tions being present necessary to make article 10 applicable, article 10 would 
apply to a sale which in its inception was a mortgage by conditional sale, hut 
wbieh, either by the operatron of Regulation No. XVII of 1806 or by the 
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operation of Act No. IV of 1882, bad become in effect an absolute sale with 
tbe right of redemption gone. In snob a case, the other conditions existing, 
article 10 would apply as soon as the mortgagee bad acquired the complete 
interest of the mortgagor. No doubt in the case before the Full Bench to which 
we have been referring, article 120 was the only article which could have been 
applied at the particular stage of the transaction at which it came before tbe 
Court. We dissent from the proposition of law expressed obiter in that case. 

In the present case if the whole of the property sold was capable of physical 
possession being taken by the mortgagee vendee, we should hold that article 10 of 
the second schedule of Act No. XV of 1877 applied. The question really turns, 
as we have said, on what is the meaning of “physical possession” as that term 
is used in article 10 of the second schedule to Act No. XV of 1877. It must 
mean something different from “actual possession,” and it must mean some¬ 
thing different from ordinary possession. In clause (l) of section 1 of Act No. 
XIV of 1859, which was the plause proscribing the limitation in suits for pre¬ 
emption, the term [320] used was “possession,” and limitation ran from the 
time of possession being obtained by the vendee. In Goordhun v. Beera Singh, 
8 . D. A., N-.W. P., 1866, p. 181, a Full Bench of the Sadr Diwan; held that the 
"possession” of Act No. XIV of 1859 must be an actual and not a constructive 
possession. In 1868 the question came again before a Full Bench, then of this 
Court, and in Oaneshee Loll v. Toola Ram, N.-W. P, H. C. Eep., 1868, p. 876, 
the Full Bench decidedr that the possession of .Act No. XIV of 1869 included 
constructive as well as actual possession. It is probable that that decision led 
to the alteration of the wording of the article relating to limitation in pre¬ 
emption suits in the next succeeding Limitation Act. In article 10 of the second 
schedule to Act No. IX of 1871 it was prescribed that limitation should run 
from the date when actual possession was taken under the sale. Then came a 
Full Bench of this Court in 1876, Jageshar Singh v Jarvahir Singh, I. L. R., 

1 All., 311, in which a majority of the Full Bench held that the “ actual pos¬ 
session ” of Act No. IX of 1871 was the same thing as the possession of Act No. 
XlVof 1859, and included constructive possession. The then Chief Justice of tbia 
Court, Sir ROBERT STUART, in our opinion, was right in differing from the rest of 
the Full Bench. He held that the purchaser does not take actual posseiasion of 
the property sold to him until he takes physical and tangible possession. The 
next matter to. which we have to refer is that when Act No. XV of 1877 
was passed, the Legislature still determined, in our opinion, to exclude construc¬ 
tive possession from the jwssession from which limitation should run under 
article 10, used the term “physical possession,” and they added a diffesent 
terminus of limitation in respect of property which did not admit of physical 
possession. As we have said, two of the villages here were of pure zamindari 
tenure, that is, they were villages in which thezamindars got no shares allott^ 
to them by metes and bounds, but held fractional shares, in respect of which 
fractional shares they received a proportionate amount of the profitsjof the village. 
[821] It is said that the mortgagor used to receive direct from tbe tenants of 
the zamindari body his proportion of the rents payable by them. That in 
our opinion does not alter the case. In Unkar Bas v. Narain, I. L. R. 4 All. 
24, it was held that a share in an undivided zamindari mahal was not suscep¬ 
tible of physical possession in the sense of article 10 of the second schedule to 
Act No. XV of 1877. We adhere to that decision. The Legislature meant 
some limitation of the term “ possession” by the use of the term “ physical ” 
In our opinion, for instance the owner of a house who has let the house to*a 
tenant cannot be said to be in physical possession of that house so long as tbe 
tenancy subsists and his tenant remains, in exclusive possession of the demised 

210 



SUNDAR StNOH ^0. V. BHOLU &0. [1898] l.L.B. 20 All. 822 


premises. In such a ease the owner has parted with the physical possession 
to his tenant for the period of his tenancy, and the tenant alone is the person 
who has physical possession. It appears to us that it would be straining the 
English language and going contrary to the obvious intention of the Legislature 
to hold otherwise. In this particular case article 10 cannot apply, because 
the whole of the property sold is not capable of physical possession within the 
meaning of that article, and no instrument of sale has been registered. The 
result is that, article 10 not applying, article 120 must apply in this case. As 
article 120 applies, we have got to see when the right to sue accrued to the 
pre*emptor. That point is concluded by the Full Bench ruling of this Court 
in Ali Abbas v. Kalka Prasad, I. L. R., 14 All., 405, which in our opinion was 
rightly decided, but which must always be regarded as deciding merely the 
point referred to the Full Bench and not the question of limitation. This suit 
was barred by limitation when brought, and we dismiss this appeal with costs. 
The costs of translating and printing must he borne by the appellant. 

Appeal dismissed. 


NOTES. 

[This wHfl affirmed in (IBOl) Si All., 17 P.O.] 


[822] The 17th February, 

Phesent: 

Sir John Edge, Kt., Chief .Justice, Mr. Justice Blair, 
Mr. Justice Banerji, Mr. Justice Burkitt, 

AND Mr. Justice Airman. 


Sundar Singh and others.Plaintiffs 

versus 

Bholu and others.Defendants.' 


Act No. IV of 1882 {Transfer of Property Act), section 85—Civil Proce¬ 
dure 'Code, section 48 -Cause of action — Mortgage—Holder of two mortgages 
on the same property suing separately on each. 

There is nothing in the Code of Civil Procedure or in the Transfer of Property Act to 
prevent the holder of two independent mortgages over the .same property, who is not res¬ 
trained by any covenant in either of them, from obtaining a decree for sale on each of them 
in a separate suit. 

The plaintiffs in this case held a*mortgage of certain property from one Bholu, 
dated the 2l8t of October 1878. In January 1883 they acquired the mortgagee 
interest in a mortgage given by Bholu over the same property in August 1882. 
In December 1890 the plaintiffs obtained a decree for sale on the mortgage of 
October 1878. In the suit »n which that decree was obtained the plaintiffs 
made no mention of their claim under the mortgage of August 1882. In May 
1893 the plaintiffs, not yet having executed their decree obtained on the former 
mortgage in December 1890, brought the present suit asking for a decree for 
sale in virtue of their second mortgage of August 1882. 

* 8«ooad Appeal No. 1030 of 1894, from a dooreo of L. Q. Evans, Esq., District Judge 
ol Aligarh, dated the 18th June 1894, oouflrming a decree of Babu OangaSaran, Subordinate 
Jtt^a of Aligarh,.dated the 10th July 1893. 
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The Court of First Instance (Subordinate Judge of Aligarh) dismiMed Ibt 
suit as being barred by the provisions of section 43 of the Code of Civil Pro> 
oedure. The plaintiffs appealed. The Lower Appellate Court (District Judge 
of Aligarh) dismissed the appeal, holding that the suit was barr^ by tho 
operation of section 43 of the Code of Civ)! Procedure read with section 85 of 
the Transfer of Property Act, 1882. From this decree the plaintiff’s appealed 
to the High Court. 

Mr. W. K. Porter, for the Appellants.—Neither of the sections uponwhieB = 
the judgment and decree of the Lower Appellate Court were based applied to 
the facts of the case. Section 43 of the Code of Civil Procedure did 
not apply, because the plaintiffs’ [8283 two mortgages gave rise to 
two separate causes of action. Section 85 of the Transfer of Property Act 
could not apply, because all the necessary parties were in fact on the record. 
So long as the plaintiffs had not executed their first decree by sale of the mort¬ 
gage property there was nothing in law to prevent their getting a decree on 
their second mortgage and executing both decrees together. 

Pandit Sundar Lai, for the Respondents.—Section 67 of Act No. IV of 
1882 contemplates a sale of the “ property ” as distinguished from merely the 
bare rights and interests of a mortgagor, and section 85 insists upon the joinder 
in a suit for sale of all persons having a claim based on a mortgage of the 
property sought to be sold with the object of either redeeming or foreclosing 
them, so that the property may be sold free from the mortgage in favour of the 
person so joined.— Ma£b, Din Kasodhan v. Kazim Husain, I. L. R., 13 All., 
432. If the mortgage in suit bad been assigned to a third person Cbe plain¬ 
tiffs would have been bound to implead him in their suit on the bond of the 
2 l3t of October 1878 and the sale in execution of the decree on the mortgage 
of the 2l8t of October 1878, would have been free of the incumbrance of 
the mortgage in suit. The plaintiffs being the mortgagees under both the mort¬ 
gages, in obtaining their decree on the mortgage of the 2l8t of October 1878, 
must betaken to have abandoned their claim on their second mortgage. 

The judgment of the Court (Edgk, C. J., Blaih, Banerji, BUHKtTTand 
Airman, JJ.) was delivered by Edge, C. J .—This appeal has been referred 
to the Full Bench. The plaintiffs were mortgagees under a mortgage of the 
21st of October 1878. On that mortgage they obtained, on the 2nd of Decem¬ 
ber 1896, a decree for sale under section 88 of the Transfer of Property Act. 
Before they brought the suit in which they obtained that decree the plaintiffs 
had become assignees of a mortgage of the Ist of August 1882, which was made 
to a third party by the same mortgagor and which mortgaged the same pro¬ 
perty as that [3243which was mortgaged by the mortgage of the 21st of October 
1878. The mortgage of 1882 was a mortgage by which it was agreed that the 
amount of the mortgage debt should be payable on demand. The present suit, 
which was brought on the 10th of May 1893,»wa8 brought for the enforcement 
of the mortgage of 1882, and in this suit the plaintiffs seek a decree for sale under 
section 88 of Act No. IV of 1882. The first Court dismissed the suit, applying 
section 43 of Act No. XIV of 1882 and section 85 of Act No. IV of 1882. 
The application of section 43 had reference to t^e previous suit. What appli¬ 
cation section 85 of Act No. IV of 1882 could have had to this case it is 
impossible to say: all the necessary parties were before the Court. The 
plaintiffs appealed and the Court of first appeal dismissed their appeal on the 
same grounds. From that decree dismissing their appeal this appeal has been 
brought. 

Each suit was a suit for the enforcement of the security which wufl giton 
for the debt. Consequently each suit ^as a suit in respect of which tbeoaOM 
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of Mtioa waa difiPerent from the cause of action in the other. Section 43 of 
dodo of OivU Procedure could have no application to such a case as this. 
This is conceded by the learned advocate for the respondents. So far as we 
are aware there is nothing in the Code of Civil Procedure or in the Transfer 
of Property Act which prevents a holder of two independent mortgages over the 
same property, who is not restrained by any covenant in either of them, from 
o.btainiog a decree for sale on each, of them in a separate suit. Here the 
plaintiffs were entitled to obtain their decree for sale on the mortgage of 1878. 
It appears to os that their having obtained that decree can be no bar to tbeir 
right to obtain a decree for sale on the mortgage of 1882. What benefit the 
two decrees will be to the plaintiSs it is difficult to see, except that the plaint¬ 
iffs may execute one of these decrees by sale of the property, and, if there is 
a surplus arising from the sale, they may probably attach that surplus in 
execution of the other decree. One thing is quite clear, that the plaintiffs 
cannot sell the property twice r3283 over, and they cannot sell under the 
second decree subject to the first. That wqpld be selling the equity of 
redemption, a right which is not acknowledged or recognized by Act No. IV 
of 1882, and would be a mischief which has been struck at by section 99 of 
that Act. This Court in Mata Din Kasodhan v. Kazim Husain, I. L. B., 13 
All., 433, which has been followed in many other cases, has recognized that 
the intention of the Legislatui-e was to put an end to the abuses which 
existed before Act No. IV of 1882 came into force, and that there can be no 
sale of the equity of redemption apart from the property itself at the instance 
of the mortgagee. 

We allow this appeal with costs, and we set aside the decrees of the Lower 
Appellate Court and of the Court of First Instance with costs and remand this 
case under section 662 of the Code of Civil Proce-duro to the Court of First 
Instance to be disposed of on the merits. 

Appeal decreed and cause remanded. 

NOTES. 

[This waa followed in (1909) 3 I.C., 175; (1906) 3 A.L.-l.. 238 ; but see (1901) 26 Mad., 
108; (1907) 80 Mad.. 368; (1910) 37 Cal., 689 ; in (1903) 26 AH.. 14 the case of one of the 
mortgages being a usufruotuacy one was disti»gui.«bed. 

As regards splitting of causes of action, see also (1911) 13 I.C., 468 (Mad.) ; (1914) 41 

LA., 14?:18C.W.N.. 617.]- 

[ 20 All. SIS ] 

APPELLATE CIVIL. 

The 1st March, 169 S. 

Present: 

Mb. .Iustice Blair and Mr. Justice Burkitt. 

Bhagiratfii Misr.Plaintiff 

versus 

Sheobhik and others.Defendants.' 


Hindu laic—Joini Hindu family—Rights of son in totnt 
ancestral property — Mortgage. 

A member of m joint Hindu family has no power in his lather's life-time to make amort- 
gage Ct any part of the anoestral family property. Balgobind Das v. Narain Lai, I. L. R.. 
15 Ail., 889, and Madho Prathad v. Mehrban Sifigh, 1. L. B., 18 Cal., 167, referred to. 

*BeooDd Appeal No. 1186 of 1895, from a decree of Babu Mohan Lai, Btthordinaie Indga 
at Jaun'^ur, datM the I9th Beptember 1895, modifying a decree of Maulvi Bhah Amjad-ollali, 
Munsit ct iaunput, dated the iSth June 1895. 
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The facts of this case are as follows 

The land in question in the suit was the ancestral property of one Mattu 
and bis son Daulat. Mattu sold the greater portion of the property to the 
plaintiffs by deed dated the 15th of January [886] 1889. The remainder of 
the property was hypothecated by Mattu to the plaintiffs by a registered bond, 
under which the property mortgaged was brought to sale and bought in by the 
plaintiffs on the 20th of June 1894. Oa the 1st of September 1891, during 
tbe life-time of Mattu, his son Daulat gave a bond to Sheobhik and Balkaran 
mortgaging a certain share in the property in question. Subsequently, after 
the death of Mattu, the plaintiffs sued for a declaration of their right to the 
entire property and that the mortgage given by Daulat to Sheobhik and Balkaran 
was of no effect so far as he was concerned. The Court of First Instance 
(Munsif of Jaunpjir) decreed the plaintiff’s claim, bolding that Daulat in the 
life-time of his father had no authority to mortgage any portion of tbe property 
so as to defeat the alienations made by his father Mattu. The defendants 
Sheobhik and Balkaran appealed. The Lower Appellate Court (Subordinate 
.Judge of Jaunpur) decreed the appeal, holding that Daulat had a right to 
mortgage his share of tbe ancestral property. From this decree the plaintiffs 
appealed to the High Court. 

Pandit Sundar Lai, for the Appellant. 

Munsbi 'Jobind Prasad, for the Respondent. 

Blair and Burkitt.«JJ. — This is the suit of a plaintiff mortgagee for a 
declaration of right under his mortgage and also under a deed of .sale of a 
certain land which were made by one Mattu. The defence was that the son 
ol the mortgagor had during his life-time, upon the Ist of September 189J, 
given a mortgage to the defendants of a portion of the property. The Court 
of First Instance decreed the claim of the plaintiff. The Court of first appeal 
held that the defendant’s mortgage was a good and subsisting mortgage. 
That finding is the part of the judgment impeached in this appeal. The 
case of the appellant is simple. He says that Daulat as a member of a 
joint Hindu family, which he is found to have been, had no power, during 
the life-time of his lather, to make a mortgage of any part of the ancestrral 
family property. The plaintiff's contention is supported by two cases^decided 
by the Privy Council, One is reported in [387J I. L. R., 16 All., 339; the 
other in I. L. B., 18 Cal., 157. It seems to us that those cases go'to the 
full length of the appellant’s contention. It is suggested for the defendants 
respondents that the deed executed by Daulat was voidable only and not void, 
and that his mortgagees ought to have been impleaded in the previous fuit 
brought by the appellant upon his mortgage. No authority was cited in support 
of that proposition, which is at all upon all fours with the facts of this case. 
The authority upon which Mr. Gohind Prasad relied is in I. L. R., 19 Cal., 
123. That was a special case, and the facts do not, in our opinion, appear to 
be upon all fours with the facts of this case. Tbe appeal will be allowed with 
costs. The effect will be to restore the decree of the Court of First Instance 
setting aside that of the Lower Appellate Court. 

Appeal decreed. 


NOTES. 

[ Sea alio (1008) 6 A.L.J., 11: (1006) A.W.lf., 163,] 
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The 1st March, 1898. 

Pbesent: 

Mr. Justice Knox and Mr. Justice Banerji. 


Phu] Chand.DefendaDt 

versus 

Ohhote Lai and others.Plaintiffs.^' 

Act No. IV of 1S8S {Jrans/er of Property Act), section 135—Actionable claim — 
^ Person claiming the benefit of section 136 not obliged to pay the amount 

paid by the assignee before judgment. 

Held, that a porson who is entitled to claim the benefit of section I35 of the Transfer of 
Property Act of 1882 does not lose the benefit of that section if ha pats the assignee 
to proof of the price paid by him and waits until the rfinount of the price has been deter¬ 
mined and declared by the Court. There is nothing in the section to preclude the debtor 
from securing his discharge by payment of the decree. Rani v. Ajudhia Prasad, I. L. B.i 
16 All., 315 ; Muchiratn Barik v. Ishan Chundsr Chuckerbulti. I. I>. R., 21 Cal., 668 ; Jani 
Begam v. Jahangir Khan, I. L. B., 9 All., 476; Hakim-un-nissa v. Deonarain, I. L. R., 18 
All., 103, and Nilakanta v, Krishnatami, I. L. B.. 13 Mad., 226. 

The faots of this case are fully stated in the judgment of the Court. 

Pandit Sundar Lai and Munahi Ram Prasad, for the Appellant. 

Munshi Qobind Prasad, for the Respondents. 

[828] Banerji, J. (Knox, J.. concurring). —This was a suit for sale under 
a mortgage dated the 3rd of September 1873, executed hy one Mohan Singh for 
Rs. 4,300 in favour of Mansukh Das and his son Dungar Mai. After the 
death of the aforesaid mortgagees the widow of Dungar Mai, three of the sons 
of Mansukh Das and the widow of another son assigned, on the 6th of 
November 1891, their rights under the mortgage to the ffrst four plaintiffs for 
a consideration of Rs. 10,000. Out of that amount Rs. 600 was paid in the 
presence of the registering officer and Rs. 1,868-9-3 was kept back for the 
purpose of discharging a decree held against the widow of Dungar Mai and 
Baldeo Das, one of the sons of Mansukh Das, by Rao Balwant Singh. That 
decree was, however, not satisfied, and it was purchased from Balwant Singh 
by Kishan Lai, the fifth plaintiff. lie put the decree into execution, and 
having caused the two-fifths share of Baldeo Das and Dungar Mai’s widow 
in the aforesaid mortgage to be sold by auction, purchased it himself, The 
five plaintiffs having thus acquired the rights of the mortgagees have instituted 
this suit, claiming Rs. 10,600 as due under the mortgage. The mortgaged 
property was sold in execution of a decree obtained upon a subsequent mortgage, 
and was purchased by Than Singh and Natbu Ram, who are now represented 
by the appellant Phul Chand. The defendants to the suit were the legal repre¬ 
sentatives of the mortgagor and subsequent transferees of the mortgaged pro¬ 
perty. The defence raised on behalf of the defendants, whom Phul Chand ap¬ 
pellant represents, was that thecnortgage had been discharged and the mortgage 
bond returned to the mortgagors ; that the plaintiffs had not paid consideration 
for their purchase; that the purchase had been made to carry on litigation 
and that the plaintiffs were not entitled to recover any portion of the amount 
claimed. The defendants produced the mortgage bond bearing endorse¬ 
ments of payment, which, if genuine, showed that the mortgage had been 

* First Appeal No. 40 of 1896, from a deoree ofBabu Bepin Behnri Mukerji, Subordinate 
Judge of Aligarh, dated the 90th l^ytezaber 1886. 
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disobarged in full in 1889. The Court below has held the plea of payment 
not to be established. It found that the bond had somehow oome into the 
[329] possession of the mortgagors, that the indorsements on it were not 
genuine and that the mortgagors and their heirs had not the means to make the 
alleged payments. It also held that the assignment of the mortgage bond to the 
first four plaintiffs was the transfer of an actionable claim to which section 185 
of the Transfer of Property Act applied; that the purchase of the bond was 
in reality made by Kishan Lai in the names of the other plaintiffs ; that only 
Bs. 600 were paid as consideration for that purchase, and that in virtue of that 
purchase the plaintiffs could not recover more than that amount and incident¬ 
al expenses. As regards the share of the mortgage debt purchased by Kishan 
Lai at auction, the Court below was of opinion that by reason of clause (d) of 
section 2 of Act No. IV of 1882 the first portion of section 135 of that Act * 
did not apply. That Court accordingly made a decree for two-fifths of the 
mortgage money, with interest, and for Rs. 600 with incidental expenses and 
interest. , 

Both parties have appealed from this decree. In this appeal, which has been 
preferred by the defendant Phul Chand, two contentions have been raised 
on behalf of the appellant; first, that it has been proved that the mortgage has 
been discharged by payments, and, second, that since it has been found that 
Kishan Lai plaintiff was the real purchaser of the mortgage under the assign¬ 
ment of the 8th of November 1891, he took the place of the judgment-debtors 
to the decree of Balwant Singh, and the purchase of that decree bsr him had 
the effect of discharging that decree. Consequently by virtue of tne auction 
purchase of the rights of Dungar Mai and Baldeo Das he acquired no interest 
in the mortgage in question and is only entitled to recover the price paid by 
him for the assignment of the 8th of November 1891, with incidental expenses 
and interest. On behalf of the plaintiff it is urged that there is nothing to 
show that Kishan Lai is the real purchaser under the sale of the 8th of 
November 1891 ; that payment of the full amount of consideration for that 
sale has been proved and that section 135 of Act No. IV of 1682 does not 
apply to a case like this. .. 

[330] As regards the discharge of the mortgage by repayment of the mort¬ 
gage money we agree with the conclusion at which the learned Subordinate 
Judge has arrived. The mortgage deed is no doubt in the possession of the 
heirs of the mortgagor, Mohan Singh, by whom it has been produced. It also 
bears indorsements of payments. These circumstances certainly raise a pre¬ 
sumption in favour of the defendants ; but the evidence and the probabilities to 
which the Subordinate Judge has referred in detail completely negative that 
presumption. According to the indorsements on the mortgage deed, payments 
were made on account of it between the 9th of .Tune 1883 and the 2nd of June 
1889, and the number of payments was five! It is rather surprising that for 
ten years from the date of the mortgage not a farthing was paid to the mort¬ 
gagees, but in the course of the next six years such a large sum as Bs. 7,025 
was paid by the mortgagors, and the bond was taken hack. The evidence on 
the record clearly shows that the mortgagor hr.d not the means to make snoh 
large payments, tliat they were in very involved circumstances, that they 
were not even in a position to pay the Government Bevenue, that their mov¬ 
able property bad to be sold for the realisation of the revenue and that their 
zamindari share had to be let out in farm for the recovery of arrears of revenoe. 
It is in the highest degree improbable that persona in such impequnious oiroom- 
stances made the alleged payments. It appears from the evidenot of 
Lokman Das, a respectable pleader of the District Court of Aligarh, that shortly 
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belont Fabruarf 1868, Do&gar Mai, oae of the giortg^ees, showed the bend 
'to him with a view to raise money for the purpose of bringing a suit on the 
haeia of the bond, and, as far as Lala Lokman Das could recollect, it bore no 
•indorsemenls of payment. If the indorsements which now appear on the bond 
are genuine, all of them, except the last, must have been on it at the time when 
it was shown to Lala Lokman Das, and his attention would undoubtedly have 
been attracted by them. Further, -the only amount which would have 
remained due on the mortgage at that time would have been a sum below 
tS31] Bs. 800, upon payment of which about eighteen month's afterwards 
the mortgage is alleged to have been discharged. It seems to us to bo 
extremely improbable that for the purpose of meeting the expenses of 
instituting a suit to recover that small sum Dungar Mai would have been 
endeavouring to raise money by negotiating with Lala Lokman Das. There 
is another piece of evidence which to our minds clearly shows that no pay¬ 
ments were made to the mortgagees on account of the bond in question. On 
the 16th of December 1889, Dungar Mai applied for the execution of a decree 
held by him against Chitra Singh and others, l^eirs of the mortgagor Mohan 
Singh, and he prayed for the sale of the 10 biswas share comprised in the 
mortgage now in suit subject to that mortgage. With his application he 
filed an affidavit in which he stated that he held a mortgage over that property 
for Bs. 4,200, that is, the mortgage upon which the present claim has been 
brought. Had the mortgage been discharged in the preceding month of June, 
Dungar Mai’s statement that there was a subsisting mortgage on the property 
for Bs. 4,200 would not have been allowed by the debtors to go unchallenged. 
It appears that they did raise objections in regard to Dungar Mai’s application 
for execution, but they never traversed his statement that tbeir property was 
subject to the mortgage for Bs. 4,200. 

• 

These facts, and the other facts stated in the judgment of the lower Court, 
clearly show that the mortgage was never discharged and that payments were 
never made on account of it. We agree with the learned Subordinate Judge 
in considering the oral evidence adduced on the point to be wholly unworthy 
of credit. The Subordinate Judge has also, in our opinion, conclusively shown 
that the purchase of the mortgage bond in suit in the names of the first four 
plaintitls on the 8th of November 1891, was in reality a purchase by Kishan 
Lai, ar\^ that the amount paid as consideration for that purchase before or at 
the time of the sale was Bs. 600. the sum which was paid in the pre^^ence of the 
registering officer. We have carefully considered the evidence CSS2] on the 
point to which our attention has been directed, ami we think in unnecessary 
to fefer to it in detail further than to say that we fully concur with the Court 
below in its estimate of that evidence and with the conclusions at which 
that Court has arrived. The impecunious circumstances of the first four 
plaintiffs, the non-production ot account-books, the fabrication of acconnts, 
the non-production of the documents by which were secured the debts 
sjlsged to have been discharged with the consideration money, and the 
fact that the decretal amount due to Balwant Singh was not paid by 
those plaintiffs clearly show that the full amount of consideration for 
the sale deed of the 8th of November 1891 was not paid and that the 
first four plaintiffs did not make that purchase on their own account. 
Had they l^en the real purchasers, why did they leave the decree of Balwant 
Siagh unsatisfied ? Why did they allow Kishan Lai to purchase that decree 
aod why did they allow the shares of the judgment- debtors to that decree to 
be sold for the small sum of Bs. 200 and purchased by Kishan Lai himself? 
The faot is, as the learned Subordinate Judge has pointed out, that under the 
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deed of the 8bh of November 1891, Kisban Lai himself purchased the rights of 
the mortgagees, that, being apprehenstva that the subsequent purohusers of the 
mortgaged property would olaim the benefit of the provisions of section 136 of 
the Transfer of Property Act, ho took an assignment of the decree held by Bao 
Balwant Singh, and, putting that decree into execution, purchased at auotion 
the shares of Dungar Mai and Baldeo Das in the mortgage in order to avoid 
the operation of that section. We hold, in concurrence with the Court below, 
that Kishan Lai plaintiff was the real purchaser of the interest's of the mort* 
gageea by virtue of the sale deed of the 8th of November 1891 ; that the other 
plaintiffs were only benami for him and that they were not beneficially 
interested in the purchase. That being so, the contention of the learned 
counsel for the appellant that the olaim of the first four plaintiffs ought to 
have been dismissed must prevail. 

[833] It is next urged on behalf of the appellant that as Kishan Lai was the 
real purchaser under the sale deed of the 8th of November 1891, and tbue 
acquired the rights of Dungap Mai and Baldeo Das in the mortgage of 1873, 
which Bao Balwant Singh had caused to be attached in execution of the 
decree held hy him against Baldeo Das and the widow of Dungar Mai, he 
took the place of the judgment-debtors to that decree, and, as he subsequently 
purchased the decree from Rao Balwant Singh, the decree became extinct 
and incapable of execution, and consequently he acquired nothing under the 
auction purchase winch subsequently took place at his instance in execittion of 
that decree. The correctness of the proposition raised by this contention 
seems bo us to be open to doubt. We are, however, of opinion, upon another 
ground, that no title passed to Kishan Lai under the auction sale referred to 
above. We have held that he was the actual purchaser of the property con¬ 
veyed by the sale deed of the 8th of November 1891, ao that he acquired the 
interests of Baldeo Das and Dungar Mai in the mortgage in question by 
virtue of that purchase. As the assignee of the decree held hy Rao Balwant 
Singh against those persons he could not put up to sale and purchase the in¬ 
terest which those persons originally had in the mortgage and which he him¬ 
self had purchased before the date of the assignment of the decree. Those 
interests had on the date of tiie auction sale ceased to he the property of Ihe 
judgment-debtors to the decree and had become his own property. He could 
not, as the holder of Rao Balwant Singh’s decree, cause his own property to 
be sold in execution of that decree, and, as that property had, as we have said, 
ceased to be the property of tlie judgment-debtors to the decree, the auction- 
sale of the interests of the judgment-debtors in that property, which were ro 
longer in existence at the time of the sale, could not and did not confer *any 
title to the property on the auotion purchaser. The auction-sale was only a 
device resorted to by Kii^ban Lai for the purpose of evading the operation of 
section 135 of Act No. IV of 1882 and in our opinion he did not acquire any title 
[334] by virtue of the auction purchase. liis only title in respect of the 
mortgage in suit consequently rests on the sale deed of the 8th of November 
1891. The consideration for that sale was not only the sum of Rs. 600 which 
was paid in cash at the time of the registration of the sale deed, but the amount 
paid to Rao Balwant Singh as the price of the decree purchased from him 
must also be deemed to be a part of the consideration. The agreement under 
the sale deed was that Rao Balwant Singh’s decree should be discharged out 
of the consideration. Instead of paying him the amount due upon tbedeoree 
Kishan Lai took from him an assignment of the decree and adopted this mode 
of satisfying his claim. The amount paid to him must therefore, we think, 
he regarded as a part of the consideration for the sale deed of tbe> 8 th of 
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Noyember 1891. That amotint, it haa been proved was Bs. 1,800. Ttie total 
eam whioh was paid as the price of this mortgage debt in suit was thus 
Bs. 2,400, and if section 135 of Act No. IV of 1882 is applicable, that is the 
only amount which Kishan Lai is entitled to recover, besides interest on that 
amount and the incidental expenses of the sale. The learned vakil for the 
respondent, however, contends that section 135 of Act No. IV of 1882 has nO 
application in this case. 

This contention leads us to the consideration of the only point which 
remains to be determined, namely whether the appellant is entitled to the 
benefit of the provisions of section 135 oi Act No. iV of 1882. It is admitted 
that on the 8th of November 1891, when the mortgage-debt now in suit was 
assigned by the mortgagees, the debt had become recoverable by suit, 
and had matured into an actionable claim. It is also conceded that the 
provisions of Chapter VIII of Act No. IV of 1882 apply to a debt secured by a 
mortgage. That is the eflect of the ruling of the Full Bench of this Court 
in liani v. Ajudhia Prasad, I. L. B.. 16 All., 31&. It is urged, however, that a 
debtor cannot claim the benefit of section 135 of Act No. IV of 1882 unless 
he pays before Judgment the amount paid by the assignee of the actionable 
claim, and (835] in support of that contention the Full Bench ruling of the 
Calcutta High Court in Muchtram Barik v. Ishan Chunder ChuckerbuUt,l.'L.'R., 
21 Cal., 568, has been cited. That ruling is no doubt an authority in favour 
of the respondents. But a contrary view has been held in this Court in Jani 
Begam v. Jahangir Khan, I.L B., 9 Ail., 476, and HakAn-nn-nissav, Deonarain, 
I. L. B., 18 All., 103, and by a Full Bench of the Madras High Court in 
Ntlakanta y. Knshnasarm, I. L. B., 13 Mad., 225. We agree with the learned 
Judges who decided the cases last mentioned. Tiie object with which section 
135 was enacted was evidently to discourage trafficking in litigation by preclud¬ 
ing the purchaser of an actionable claim from recovering any thing beyond the 
actual price paid by him and the incidental expenses of the sale together with 
interest. That object would surely be defeated were we to hold that it was the 
intention of the Legislature that a debtor could not avail himself of the provisions 
of^ection 135 if he put the assignee to proof of the price paid by him and waited 
till the amount of the price had been determined and declared by the Court. 
The section, it is true, provides that the debtor is discharged by payment to 
the assignee of the price and incidental expenses and interest on the price, but 
it does not limit the period within which the payment must be made in order 
to secure a discharge. There is nothing in the section, as far as we can judge, 
which would preclude the debtor from securing his discharge by payment after 
decree. Clause {d) of that section in our opinion contemplates the case of the 
sate of an actionable claim in resiiect of which at the time of the sale a judg¬ 
ment has been delivered affirming the claim or the claim has been made clear by 
evidence. The four clauses of seotion 135 were evidently intended to provide for 
eases of sale of actionable claims which would not be affected by the provisions 
of the first paragraph of the section, as in those cases the probability of 
gambling in litigation would be very remote. The ” claim ” referred to in 
clause (d), we consider, is the claim which is sold and which at the date of the 
sale haa been affirmed by a judgment or is about [336] to be so affirmed. Such 
a claim, if sold, would in the ordinary course of things fetch its proper value, and 
therefore, like the actionable claims referred to in the preceding clauses, it was 
excluded from the operation of the section. We fully agree with the observa¬ 
tions contained in the judgment of SHEPHARD, .1., in the Full Bench case of 
Nilakanta v, Krishnasami cited above, and we are of opinion that it would be 
plaoinif an unreasonable construction on section 185 to hold, as we have said 
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•bovd, that a debtor would lose the benefit of the section if he oislled upon.^l^# 
assignee of the debt to prove the p/^oe paid by him. Buoh a ooDatroctlon 
would, we think, frustrate the very object with which the section WMebaoted. 
We may refer to the present case as an instance in point. The assignee alleged 
the price to be Bs. 10,000. The defendant denied that any price had been 
paid. We have held the true price to be Rs. 2,400. We do not think tha 
LiOgislature intended that such a case would not come within the pnmew of 
section 135, and that the defendant must* pay the full amount due upon the 
mortgage, namely, upwards of Ra. 11,000, although the plaintiff actually paid 
for his purchase a much smaller sum. We hold that section 136 precludes the 
assignee of an actionable claim from recovering from the debtor any sum in 
excess of the price paid by him, the interest thereon and the incidental 
expenses of the sale. That being so, the plaintiff Kishan Lai was only entitled 
to a decree for Rs« 2,400, the price paid by him, to interest on that amount at 
the rate payable under the mortgage from the 8th of November 1891, and 
to Rs. 39, the incidental expenses of the sale. 

We accordingly vary tl*e decree below by making a decree in favour of 
Kishan Lai plaintiff for Rs. 2,400, together with interest thereon at the rate of 
9 per cent, per annum from the 8th of November 1891, to the 20th of August 
1898, which we hereby fix as the date on or before which the decretal 
amount should be paid, and also for Rs. 39 the incidental expenses of 
the sale to him. We award to him proportionate costs here and in the 
Court below, and we direct tliat, in the event of the C337J amount decreed by 
us not being paid on or before the date above mentioned, the q^ortgaged 
property, or a sufficient part thereof, be sold. We dismiss the remainder of 
Kishan Lai’s claim, and totally dismiss the claim of the other plaintiffs with 
costs. The appellant will recover from Kishan Lai his costs here and in tbe 
Court below proportionately to the amount of his success. 

Decree modified. 

NOTES. 

[ Sec. 135 of the Transfer of Property Act, 18S2, was repealed in lOOO.J 


[ 20 All. 837 ] 

REVISIONAL CIVIL. 

The 5th March, 1898. 

Present; 

Sir John Edge, Kt., Chief Justice, and Mr. Justice Buiikitt. 

Lakbo Bibi.defendant 

versus 

Salamat Ali.Plaintiff.* 


Civil Procedure Code, section 206—Application to bring decree into 
accordance with the judgment—Decree erroneous but in 
accordance with judgment—Decree 
not susceptible of alteration. 

Where a decree is in fact in accordance with tbe judgment on which it is based Stt«h Isnne 
however erroneous R may be, cannot be altered on an application under section 906 
Code of Civil Procedure to bring tbe decree in to accordance with the judgmenl, ' 

* Civil Revision No. 8^of 1897. " -- 
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Tbs fiftoto of this 0AM Are fully stated iy the judgment of the Court. 

. Paudit Datli Lai aud Dabu Daidiya Nath Das, for the Appellant. 

Maulvi Qhulam Mujtaba, for the Opposite Party. 

B4g«. 0. J. and Bnvkitt, J. —TlTis is an application in revision under 
section 622 of the Code of Civil Procedure. It arises out of an order made by 
the Subordinate Judge of Allahabad on an application presented under section 
206 of the Code., The facts are these. The respondent here, Syed Salaraat 
Ali| WAS the holder of a second mortgage of mauza Sondhia. The appellant 
here, Musaramat Lakho Bihi, was the holder of a third mortgage over roauzas 
Sondhia, Khaura and Gaura. Her mortgage money had been applied to the 
discharge of the first mortgage in which the three mauzas had been mortgaged. 
Salaraat Ali brought a suit under section 88 of the Transfer of Property 
C888] Act for sale of mauza Sondhia in discharge of his mortgage. That was the 
only relief which he asked. Musammat Lakho Bibi had pleaded her third 
mortgage and the discharge of the first mortgage as a shield to protect mauza 
Sondhia being brought to sale until the money pasd by her to discharge the first 
mortgage had been repaid to her. The Subordinate Judge found that Lakho 
Bibi was entitled to avail herself of the discharge of the first mortgage as a 
shield, and in his judgment be held that Salamat Ali was bound to pay Lakho 
Bibi Jl^. 2,050, being the amount paid to discharge the first mortgage, and he 
also held that Salamat Ali having made that payment, if.Lakho Bibi did not 
redeem him, Salamat Ali was entitled to his decree for sale. The decree as 
drawn op was, in our opinion, in accordance with th% judgment. It decreed 
that Salamat Ali should pay Rs. 2,050 to Lakho Bibi, that in default of redemp¬ 
tion by Lakho Bibi at a specified time mauza Sondhia should be sold. Here 
we may observe that in our opinion the judgment and decree were incorrMt. 
On the finding that Lakho Bibi was entitled to avail herself of the discharge 
of the first mortgage as a shield in this suit, the Subordinate Judge ought to 
have ascertained what propoitionate part of the Rs. 2,050 should be attributed 
to the discharge of the first mortgage on mauza Sondhia as far as it was con¬ 
cerned, and he should have given the plaintifi, of course subject to redemption 
by. Lakho Bibi, a decree for sale of mauza Sondhia on payment of that 
proportionate amount to Lakho Bibi. No party appealed ; but after the decree 
had been drawn up and signed Salamat Ali applied under section 206 of the 
Code to have the decree amended by making it a decree for sale of not only 
mauaa Sondhia, but also of mauzas Khaura and Gaura. The Subordinate 
Judge granted that application and altered the decree in accordance with * 
it. It is with reference to that order that this appliotaion for revision has 
been made. Now the decree as first made was, in our opinion, strictly 
in accordance with the judgment. The judgment was incorrect in the 

K rtioulara to which we have referred, but still the decree was a decree in 
893 accordance with the judgment, whether that judgment was right or 
wrong in law. The decree as altered on the application under section 206 is 
not a decree in accordance with the judgment. The judgment did not decide 
that mauaas Khaura and Gaura should be sold ; Salamat .\li had not asked in 
hia plaint that they should sold. In law he was not entitled to a decree 
for sale of those mauzas. He was not a mortgagee of those mauzas, and did 
not become a mortgagee of those mauzas by payment of the amount paid by 
Ifnsammat Lakho Bibi in discharge of the first mortgage. If the result has 
been that he has paid more thAb he ought to have been compelled to pay in 
Order to obtain the sale of mauza Sondhia, that result could have been avoided ; 
it was doe to bis own laches in not appealing. He has brought that result 
opon hlmMlf. The law oauQot be altered to relieve a man from the effect 
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of his own laohea. The application under section 206 of the Oode of Oivtl 
Procedure should have been dismissed and not granted. (J oder aeotion 623 
of the Code we make the following order. We allow this applioation with 
costs. We set aside the order passed on the applioation under section 206 
of the Code with costs. We dismiss tffat applioation, and we restore the 
decree as originally drawn up and signed. 

A pplicatioH allowed. 

• 

MOTES. 

( This was followed in (1907) 31 Bom., 447. 

A wider power is conferred by sec. 152, C.P.C., 1908. See also (1909) 5 N.Li.R., 169.1 


(SO All. 889] 

REVISIONAL CRIMINAL 


12th March, 1896. 
Present: 

Mr. Justice Burkitt. 


Queen-Empress 

versus 

Ajudhia and another.* 


Criminal Procedure Code, section 437—Order for further inquiry — Order 

• to the prejudice of an accused person—Notice to show cause. 

Before any order is made to the prejudice of an accuse.) person, notice should be given 
to that person to appear and show cause why the order .should not Ije passed. Queen- 
Empress v. Chotu, I. L. R., 9 All., 52, referred to. 

In this case the applicants .Ajudhia and Punni had been charged before the 
Cantonment Magistrate of Allahabad with [S403 the oiTence of causing 
grievous hurt whilst committing house-breaking, under section 459 of ^he 
Indian Penal Code. The accused were discharged by the Cantonment Magis¬ 
trate, and against this order the complainant Sled an application in revision 
before the District Magistrate. The District Magistrate considered that there 
was sufficient evidence against both the accused and ordered them to be 
re-tried. This order was upheld by the Sessions Judge. The accused persons 
then applied in revision to the High Court on the ground that the Magistrate 
before ordering a re-trial ought to have called upon the applicants to sRovv 
cause why a re-trial should not be ordered. 

Mr. W. Wallach for the .Applicants. 

The Government Pleader (Munshi RaJn Prasad) and Bahu Parbalt 
Charan for the Crown. 


^ think it would have been well if the District Magistrate 
bad acted on several precedents of this Court which lay down that before any 
order is made to the prejudice of an accused pet%on. notice should’bo given to 
that person to appear and show cause why the order should not be passed 
It IS quite true, as remarked by the learned Sessions Judge, that there is oo 
distinct provision to that effect in the Code of Criminal Procedure, but sevlnU 
able and ex^rienced Judges of this Court have laid down the rule that it is 
that such notice sh ould he given. I may refer to the casei of 
• Criminal Beviaional No. 88 pf 1898. *. 
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Queen-EmpretM v. Chotu, 1. L. B., 9 Ay.. 62, aod Queen-Empre$s v. Muehtag 
Bueen (unreported), Criminal Bevision No. 183 of 1H97, decided on the 2Bth 
of April 1897. The order made in this ease was undoubtedly prejudicial 
to the accused person, inasmuch as, \<rhatever may be the result of the 
further inquiry, the accused person is subjected to the worry and nuisance 
of that further inquiry. I must set aside the order of the District Magis¬ 
trate directing a re-trial, aod I direct that, if he thinks it necessary to take 
any further action in this case, he should do so after notice to the accused 
Mrson. I would further point out to the District Magistrate that he was 
[341] wrong in directing a re-trial of the case. All that the Code empowers 
him to do is to direct that further inquiry be made. I order accordingly. 

MOTBS. 

(See aho 89 Cal., 236; (1901) P.B., 2 ; 8 Bom. L.B.. 694.] 


( 20 All. 341 1 

APPELLATE CIVIL. 

The I4lh March 189S. 

Present: 

Mr. Justice Baneiui and Mr. Justice Aikman. 

Trihhuwan Sundar Kuar.Plaintifif 

versus 

Sri Narain Singh.Defendant. 

Hindu law —Fit lid u widow — Succession — Legal representative — Ctvil 
Procedure Code, section 365. 

A rcvcHionor succeeding to the estate of a deoeased person after the death of the widow 
of that person would be bound by a decree obtained against the widow provided that here 
was a fair trial of the suit in which the decree was passed. Consequently the widow's right 
to sue survives to, and devolves on, the heir of her hu.sband entitled to the estate, and snob 
heir, and*not her personal heirs, should be held to be her leg'il representative for the purposes 
of section 365 of the Code of Civil Procedure. Kaiavtn Sr.tchi'ir v. The Raja of SAtpapufifa< 
9 Moo. 1. A., 543 ; Hari Ntilh Chalterjee v. Mothurmnhun Oosionini, I. L. R., 21 Cal., 8 ; 
and ^remmoyi Choudhrani v. Proenalh Dhur, 1. L R.,23 Cal., 6.36, referred to. 

The facts of tliis case are fully stated in the order of the Court. 

Mr. W. M. Colvin, Munshi Ram Prasa<i find Munshi Jwala. Pra*a<f for the 
Applicant. , 

Mr. 7 . Conhn, Pandit Sundar Lai and Bahu Jogindro Nalh Chaudhri for 
the Bespondent. 

Banerji, and Aikman, JJ;—Rani Trihhuwan Sundar Kuar, the appellant 
in this appeal, having died sinpe the institution of the appeal, two applicationa 
have been presented, one by Bani Balraj Kuar, asking to have her name 
entered on the record in place of the deceased appellant, and the other by Baba 
Sri Narain Singh, respondent, praying that the appeal and the suit he declared 
to have abated. Similar applications have been made in the connected appeal 
No. 144 of 1896. 

Thq suit out of which the two appeals arose, was instituted by Bani 
Tribbuwan Sundar Kuar for a declaration that the property in suit waa the 
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separate estate of her deceased husbaod [8123 Baja Shainbhu Narafn Sifigh ’And 
thatsbe was entitled to it as a Hindu widow; that the defendant BabuSH Nei^ii 
Singh had no right to interfere with it, and that an agreement, dated tbeTin of* 
November 1892 was void and not binding on her. She further prayed that, 
should the Court hold that she was not in possession and that the property 
was in the possession of the defendant, she should he put into possesaion. 

The claim was resisted on the ground that the defendant and thedeeeas^ 
Baja were members of a joint Hindu family and that the defendant was entitlM 
to the estate in preference to the widow. The Court below partially decraed 
the claim, and thereupon the two appeals mentioned above were preferred, one 
by the pUintifT and the other by tiie defendant. 

B'lni Balraj Kuar is the mother of Baja Shambhu Narain Singh, and it is 
conceded tliat, if the estate was the divided property of the Baja to which the 
ordinary rule of succession of Hindu law would apply, she would be the next 
reversioner after the widow. 

It is contended on behalf of Babu Sri Narain Singh that the cause of 
action upon which Bani Tribhuwan Sundar Kuar brought her suit was a oauso 
of action personal to her ; that it did not survive to Bani Balraj Kuar and that 
she is in no sense the legal representative of the deceased Bani Tribhuwan 
Sundar Kuar. 

The whole question, in our opinion, turns upon whether after the death 
of Bani Tribhuwan ^undar Kuar the right to sue survives. And the 
decision of that question again depends upon the determination of t^e further 
question whether the decree passed in the suit of the widow is one 

which would bind the reversioner after the widow, for if the decree 

be binding on the reversioner tlio right of action would survive to 
him. Both these questions seem to us to be concluded hy the ruling 

of their Lordships of the Privy Council in the case of Katnma Natekiar v. 

The Raja of Skivagunga, 9 Moo. I. A., 543. Their Lordships held that 
f3«] • ‘ upon the death of a Hindu widow, the right of aotir n formerly vested 
in her devolves, not upon her heirs, hut upon the next heirs of her husband. " 
Upon the question whether a decree passed in a suit brought hy a widow'for 
the estate of lier husband would hind those claiming the estate in succession 
to her, their Lordships were of opinion that " unless it could be shown that 
there had not been a fair trial of the right in that suit—or, in other' words, 
nnloas T,hat decree could have been successfully impeached on some special 
ground, it would have been an effectual bar to any new suit * by any person 
claiming in succession to” the widow. “ For, assuming her to be entitle^ to 
the zamindari at all the whole estate would for the time he vested in her abso¬ 
lutely for some purposes, though, in some respects, for a qualified interest; 
and until her death it could not be ascertained who would ho entitled to 
succeed. The same principle which has prevtftled in the Courts of this country 
as to tenants in tail representing the inheritance would seem to apply to the 
ease of a Hindu widow; and it is obvious that there would bo the greatest 
possible inconvenience in holding that the succeeding heirs wore not hound by 
a decree fairly and properly obtained against tha widow " (p. 604). This view 
was adhered to hy their Lordships in the subsequent case of Hart Hatk 
Chatterjee v. Mothurmohun Gnswami. f. L. B. 21 Cal, 8. Upon these 
authorities it must bo taken to bo settled law that a reversioner suooeedtng to 
the estate of a deceased person after the death of the widow of that penOQ 
would bo bound by a decree obtained against the i ‘ ‘ 
was a fair trial of the suit in which the decree was 
widow's right to sue survives to and devolves • oi 


, provided that thoto 
passed. Consequeytly tho 
I the heir of her htu^lid 
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•fititlad to the estate, and such heir, .sn<^ not her personal heirs, should be held 
to be her legsl representative for the purposes of section 366 of the Code of 
Civil PK>oedure. Theoause of action of the widow as against the defendant to 
the suit is not a cause of action personal to herself. Therefore the heir of 
the husband, and not her personal heir, is [844] the person entitled lo 
prosecute the suit. This view is aupi^rted by the ruling of the Calcutta High 
Court in Pr^mmoyi Choudhrani v. Preonath Dhur, I. L. B., 23 Cal., 636. 
Bani Balraj Kuar being the next heir of Raja Shainhhu Narain Singh is in 
our opinion the legal representative of Rani Tribhuwan Sundar Kuar for the 
purposes of the suit. 

Mr. Conlan has contended that Rani Balraj Kuar should not be allowed 
to continue Rani Tribhuwan Sundar’s suit or appeal for two reasons, namely, 
first, that she could not have brought the suit, as she was not in possession, 
aUd, second, that she is estopped from claiming the estate under the terms of 
the deed of agreement, dated the 7th of November 1892, referred to above. 
As regards the first point, we observe that the estate is in charge of the receiver 
appointed by the Court and not in the actual possession of either of the 
parties. Under such circumstances the person who has the title to the property 
must be deemed to be in possession, and if Rani Balraj Kuar is entitled to the 
estate she must be held to be in possession. As for the other point, we do not 
deem it necessary to decide at this stage of the proceedings whether the 
defendant would or would not be entitled to set up the agreement as a bar to 
Rani Balraj Kuar’s right to claim the estate. We think that, notwithstand- 
'ing the .szisfence of the agnement, she is the iegai representative of Rani 
Tribhuwan Sundar for the purposes of this suit. We accordingly direct that 
the name of Rani Balraj Kuar he entered in the record of the two appeals 
before us in Che place of Rani Tribhuwan Sundar, deceased. Rani Balraj Kuar 
will have the costs of her applications. 

- Applicatwn allowed. 

MOTEB. 

iTbese decisions are similar :— (1S99> ‘i3 Mad., 135; (1903) 3 C.L.J., 603 ; (1904) 8 
O.W.N., 848; (1906) 34 Cal., 643 ; (1910) 33 Ail., 15. 

• As regards tbe representative cbartcier of litigation dealing with tbo estate, conducted by 
tb« widow, see also 31 C.L.J.. 157 ; (1914) 33 I.C., 931 (Cal.) ; (1914) 35 I.C., 931.) 

[845] The il3rd March, 1898. 

Present: 

Mr. Justice Bankrji. 

H»ji Syed Muhammad.Defendant 

versus 

Gulab Rai.Plaintiff.* 

Iniunclion—Discretion of Court as to granting mandatory injunctions—Delay 
on the part of the plaintiff tn bringing his suit. 

A plaintiff brought his suit fpr proprietary possession of a plot of land, and, secondly, 
for a mandatory injunction to demolish certain buildings which the defendant had erected 
os each plot. The snit, however, wss not brought until upwards of two years from the time 
when the buildings complained of were completed. It was found that the plaintiff was not 
ealitled to proprietary posseMion of the land claimed by him, but that he had a right of 

* Booond Appeal No. 17 of 1897, from a decree of Rai Sanwal Singh, District 'Judge of 
Ana, dated tbe 39th September 1896, reversing a decree of Babn Hari Mohan Banerji, Munaif 
brAf^i AaM tbe 10th June 1895. 
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user over tl, end that the defendant .was not entitled to build upon the laud. The Court,, 
however, on account of the plaintiff’s delay in bringing his suit declined to grant the man¬ 
datory injunction asked for. Benodt Coamarge Dosstt v. Soudaminty Dosses, I. L. B., 18- 
Cal., 952, referred to. 

The facts of this case are fully stated in the judgment of the Court. 

Maulvi Ghitlam Mujtaba, for the Appellant. 

Babu Jogivdrc Nath Chaudhri (for whdm Babu Satish Chandra Banerji},toe 
the Bespondent. 

Banerji, J.—This appeal and the connected appeal No. 16 of 1897 arise 
out of two cross-spits brought by one party against the other. They relate to 
two plots of land adjacent to each other on which each party has made certain 
constructions. The claim of Gulab Rai, who brought the suit out of which this 
appeal has arisen, was that the land on which the defendant Haji Syed 
Muhammad had built certain buildings was his (Gulab Rai’s) proper ty, and that 
Haji Syed Muhammad had no right to build on it. Haji Syed Muhammad, on 
the other hand, alleged himself to be the proprictur, uuL only of tlie piece of land 
on which he had built the buildings complained of by Gulab Rai, but also of the 
adjacent plot of land on which Gulab Rai had built certain shops. Gulab Rai 
claimed to be the proprietor of that piece of land also. Each party, in addition 
to the claim [346] for possession, has prayed for the removal of the buildings. 
Both partiesrelied on a decree of the Slst of August 1846. The Court of First 
Instance construed that decree to have declared that the land claimed in the two 
suits was the property of*Haji Syed Muhammad. It accordingly dismissed the 
siut of Gulab Rai and decreed that of Haji Syed Muhammad. The Lower Appel¬ 
late Court reversed the decree of the Court of First Instance. It placed on the 
decree and judgment of 1846 a construction different from that put on it by the 
Court of First Instance. It is evident that there was some confusion in the 
mind of the learned Judge of the Lower Appellate Court as to what was deter¬ 
mined by the decree of 1846. In one part of the judgment the learned Judge 
says that “the decree of 1H4€ shows that the ancestor of Haji Syed Muhammad 
was declared to be the owner of all the lands on the north of a line drawn from 
the said platform towards the west to the shop of the ancestor of Gulab Rai 
and towards the east to his owti shop adjoining the eastern of the four shops 
built.” He evidently meant that the land now in dispute which lies to the 
north of the line referred to above had been declared by the judgment of 1846 
to be the property of Haji Syed Muhammad. A few lines lower down he says 
that the judgment of 1846 shows that the whole of the land lying to the north 
of the ‘line referred to above was the land of Gulah Rai. It is difficult/O' 
account for this inconsistency, except on the assumption that the learned 
Judge never carefully perused the judgment of 1846. As both the parties 
rely on that judgment, and as it is common ground that their right to the 
land in suit was determined by it, the first question to be decided in this 
appeal is what is the true construction to be V)l«ced on that judgment and 
what are the rights of the respective parties declared by it. It appears that 
the suit in which the judgment was passed was instituted by Ali Rn;',a, the 
ancestor of Haji Syed Muhammad, against the predecessor in title of Gulab 
Rai lor a declaration of his right to a piece of land on which he had erected 
certain- buildings. That suit was compromised by the parties and the 
[847] judgment referred to above was passed in accordance with the com- 
promire. It is abundantly clear that the dispute between the parties to the 
litigation of 1846 related to the plots of land in respect of which the present 
suits were brought. The property claimed in that suit was a plot of land 
lying to the north of an enclosure belonging tp Haji Syed Muhammad' • 
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•noMtor up to a public road, and that ia the land claimed in the two suits 
before me. It was distinctly stated in the'judgm jnt of the Slat August 1846 that 
the land then in diepute had been declared by the compromise to be the pro¬ 
perty of the plaintiff Ali Bazi. The judgment further declared that AH Raza 
-Was to construct buildings towards the north up to a line drawn from the 
western end of bis existing shop on the one side to the eastern extremity of the 
buildings of Gulab Rai’s ancestor on the other; that the land lying to the north 
of that line as far as the road was to^be used by Gulab Rai's ancestor as phar 
land, that is, as land on which he was to stack his grain, and that neither party 
was to build on that land. There can be no doubt that this is what the decree 
of 1846 declared. Under that decree the ownership of theland now in suit was, 
as I have said, determined to exist in Haji Syed Muhammad, but Gulab Rai's 
predeeesBor in title was granted the right of using the land for the purpose of 
stacking grain, and neither party was to build on it. That being so, the suit 
which Haji Syed Muhammad brought against Gulab Rai to which Second 
Appeal No. 16 of 1897 relates was bound to succeed. Gulab Rai is not the 
owner of the land claimed in that suit, and he has no right to build on it. As 
regards the other suit, namely, that brought by G’llab Rai against Haji Syed 
Mubammad, Gulab Rai was not entitled to bo declared the owner of the land 
claimed by him. A further question, however, arises in that case, namely, 
whether Gulab Rai is entitled to the mandatory injunction he seeks in that 
case for the demolition of the buildings erected by Haji Syed Muhammad. It 
is eoutended on his behalf that under the decree of 1846 he was granted the 
right to use theland a^pAor land and Haji £348J Syefi Muhammad’s ancestor 
was declared not to have the right to build on it, and consequently Gulab Rai 
was entitled to ask for the removal of the buildings erected by Haji Syed 
Muhammad. It ia urged on behalf of Haji Syed Muhammad that Gulab Rai is 
not entitled to the mandatory injunction claimed by him for two reasons. 
First, that he claimed the demolition of the buildings on the basis of a pro¬ 
prietary title, and he has not been able to prove that he has such a title; second¬ 
ly, that as the buildings were upon the showing of Gulab Rai himself completed 
upwards of two years before the institution of his suit, the Court in the exercise 
of. the discretion which it possesses in the matter of granting mandatory 
injunctions should not grant the injunction he prays for. 1 am of opinion that 
the contention raised on behalf of Haji Syed Muhammad njust prevail. It is 
true that if a plaintiff asserts a proprietary right but cau only prove a right 
of easement or any other inferior right wnich entitles him to the relief he 
seeks, such relief should not ordinarily ber**fu!=Bd to him, but when the granting 
of,such relief on the basis of a riglit not originally asserted depends upon the 
detejrmination of issues of fact which were never raised in the Court of First 
Instance, an ap|)ellate Court should not allow the plaintiff to change front in 
such a way as to prejudice the defendant. If in this case the plaintiff had 
asserted a right of easement in the Court of First Instance, that assertion might 
have been traversed on various grounds, the determination of vvhich might in¬ 
volve the decision of several issues of fact. Further, it is alleged in the plaint 
that the buildings of which the plaintiff seeks the demolition were constructed 
in January 1893, He did nqt bring his suit till November 1895. It is thus 
clear that the plaintiff has not brought his suit or sought legal proceedings at 
the earliest opportunity, but has waited till the building has been completed. 
If under such oireumstanoes he seeks to have the building romoved, a man¬ 
datory injunction will not be granted except under special circumstances. This 
was laid down in the authorities quoted in the judgment of the Calcutta High 
Court^ lUnode t849] Coomaree Doaseev. Soudaniney Dosaee, I. L. R , 16 Cal.,. 
262. No special oiroumstano^ have been alleged or shown to exist in this ease. 
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and Iharafore tbo plaintiff was not entitled to tba mandatof]^ 

•he prayed for. A case like this is different from a suit in whk4»|pp^ 
ininnotion is sought for the removal of buildings erected by one 
sharers on joint land. The plaintiff’s suit ought to have been dmntftiiffiw 
its entirety. The result is that I allow the apjMal with coats, aad« gitttllff 
aside the decree of the Lower Appellate Court with costs, restore that of the 
<3ourt of First Instance. 

4ppsaf deereed. 


H0TB8. 

fAs regards the consequences ol delay, see also (1907) 9 Born. L.R., lilt; (IQOt) # 
N.L.B., 4.J 
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The 23rd March, IS98, 
Present : 

Mr. .Justice Burkitt. 


Thakur Prasad.Plaintiff 

versus 

Gaya Sahu and others.Defendants.’^ 


Act No. IV of 18S9 {Transfer of Property Act), section 52—Transfer 
pendente fite —Lease of property tn respect of which a decree for 
sale had been made under section 88, 


Jleld, that a lea^e of property made by a judgment-debtor against whom a dsene for 
^ale hod been made under section 89 of the Transfer of Property Act for sale of (hat property 
came within the purview of section 52 of the Transfer of Property Act. 

The facts of this case are as follows:— 


The plaintiff Thakur Prasad was the mortgagee of a 4 pie share iu a 
certain village from one Chandi Prasad, under a mortgage executed in April 
1885. In January 1892 Thakur Prasad obtained a decree for sale oo that 
mortgage. On the 9th of March 1893 Chandi Prasad, the mortgagor, gave a 
lease of a portion of the mortgaged property «n one Gaya Sahu. On tKe 90th 
of September 1893 Thakur Prat^ad executed Ida decree for sale, and, having 
caused the mortgaged property to be sold, purchased it himself. He was, 
however, unable to get possession of [880] that portion of the property wlWoh 
bad been subsequently leased by Chandi Prasad. He accordingly brought a 
suit for cancellation of the lease and to obtain possession of the property the 
subject of the lease. 

• '^mu First Instance (Munsif* of Gorakhpur) dismissed the 

suit. The plaintiff appealed, and the Lower Appellate Court (District Judge of 
Gorakhpur) dismissed the appeal. The plaintiff thereupon appealed to the 
High Court. 


Pundit Sundar Lai, for tlie Appellant 
Munsbi Ram Prasad, for the Respondents. 

Burkitt, J.— From a perasal of the order of the Subordinate Judge it 
wouldJ^a«-_either that the learned Subordinate Judge did not comprXi^ 

n- **• ®*S°j** Ap^al No. 1008 of 1896, from a decree of Babu Nil Madfaab RoV 
Diatnot Judge of Gorakhpur, dated the 12tb Seotemher laort vroistiog 

Ahmad All Khan, Munsif of Gorakhpur, dated the 8l»t Mjiroh 1896. ** •^'••C^Mauw 
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UB9d3 fli^ MrAUl Sat 

in b«^Me 0 %Uo* or khftt the appeal waa 

ai^^ note, boweteri ifaafe flie mamorandam of 

aplifa : wae befote kbe laajroed Sabordinate judge oooiamed and eat 

fo^ialt tba plaaa which have now bean raised before me to>tlay. The admitted 
faoto are that in April 1880. one Ghandi Prasad mortgaged a four pie share in 
a 'OMtaio village to the plaintiff; that on the )9th of January 1893, the plaintiff 
got a daoree for sale of the mortgaged property in a suit on that mortgagee; 
aud that on the 20th September 1893, the plaintiff mortgagee purchased the 
same property sod was put in possession by the Court. He was, however, 
nnable to obtain possession of the whole. It appears that on the 9th March 
1893, that is to say, more than a year after the plaintiff had obtained a decree 
for sale of the mortgaged property. Chandi Prasad leased a certain portion of 
that property to the defendant-respondent. By the present suit the plaintiff 
appellant seeks to have that lease set aside and to obtain possession of the 
property the subject of the lease. He also asks for mesne profits. These were 
the reliefs asked for at the hearing of this appeal. As to the lease, it is contended 
that it is bad with reference to the provisions of‘section 52 of the Transfer of 
Property Act. In my opinion that contention is sound. The lease was executed 
undoubtedly during the active prosecution of a contentious suit, a suit which 
[801] had bean commenced by the plaintiff in September 1891, and in which 
the plaintiff in January 1892 had obtained a decree for sale of the mortgaged 
property, which included the land teased to the respondents. The transfer 
under this lease which is for a period of no less than eleven years undoubtedly 
must aff'ect the rights of the auction purchaser. *The auction purchaser 
certainly'in my opinion comes within the wording of section 52 of the Transfer 
of Property Act as being a party to an order which might be made in the suit. 
In a somewhat similar case, though no doubt, in a case arising under the Code 
of Civil Procedure and not under Act IV of 1832 ,—Debt Prasad v. Baldeo, 
I. L. K., 18 All., 123,—it was held that even an ordinary agricultural lease 
made during the pendency of an attachment came within the mischief aimed 
at by seotioo 276 of the Code of Civil Procedure, d fortiori it appears to me 
that a lease of property made by a judgment-debtor against whom a decree had 
bepa made under section 68 of the Transfer of Property Act for sale of that 
property comes within the provisions of section 52 of the latter .\ct. The 
lease executed by tiie judgment-debtor, Chandi Prasad, whatever be its object, 
cannot* but have the effect of, to some extent, defeating the auction purchaser 
of that properDy. I am therefore of opinion that the appellant here is entitled 
to my judgment. I set aside with all costs in those Courts the decrees of both 
th^ lower Courts, and, allowing this appeal, I give a decree in the plaintiff’s 
favour for possession of the sir lands mentioned in the schedule of his plaint, 
with the exception of Nos. 716 and 718, of which he is in possession. I further 
give to the plaintiff a decree for mesne profits to be ascertained in execution 
up to the date the plaintiff is put in possession under this decree. The plaintiff 
appellant will recover the costs of this appeal. 

Appeal decreed. 


M0TB8. 

CTbcsa are similar decision s':—(>899) 2G Cal., 966; (1901) 23 All., 331; (1901) 16 
O.P.L.B., 6; (1906) 83 Cal., 891, though i^riouHural leases iu the course of reasoDable 
management will not be avoided except on proof of detriment to the decree.} 
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[808] Th« 28th March, 1898. 

Present: 

Sib John Bdqe, Kt., Chief Justice, and atB. Justice Bubkitt. 

Ram Kuar and another.Opposite Parties 

versus 

Sardar Singh..*_Applicant. ' 


Act No \II of 1869 (Succession Certificate Act) sections Band ? — Certifi¬ 
cate to collect debts — Minor. 

Held, that a certificate of succession may be granted under Act No. VII of 1889 to a 
minor through hia next friend. Kali Coomar Chatterjee v. Tara Prosunno Mookerjee, 
6 C. L. R., 617, referred to. 

In this case Sardar Singh, a minor, applied through his next friend Dip Chand 
for a certificate under sectiotk 6 of Act No. VII of 1889 to collect debts due 
to one Gur Prasad hia alleged adoptive father. On this application notices were 
duly issued to the otiier relations of the deceased, but on the day fixed for the 
hearing no one appeared and the District Judge granted a certificate, as prayed, 
to the applicant. At the hearing, the applicant’s next friend appeared and gave 
evidence to the effect that the applicant was duly adopted by the wife of Gur 
Prasad in pursuance of an authority given by him to her to adopt. After the 
certificate had been grttnted the two widow.s of Gur Prasad, Rim Kuar and 
Mahtab Kuar appealed against the order of the District Judge, on tiAr ground 
that there was no legal evidence of the adoption of the applicant. 


Mr. D. N. Banerji and Babu Jogindro Nath Chandhrt, for the Appellant. 
Munshi Earn Prasad and Pandit Moti Lai, for the Respondent. 


Edge, G. J., and Burkitt, J.—Kunwar Sardar Singh, minor, made an 
application to the District Judge of Aligarh hy his next friend under Act No. Vll 
of 1889, for a certificate to collect debts alleged tc have been due to his 
alleged adoptive father, then deceased. Notice to persons who might have been 
interested in opposing the application were duly served. These persona b*ad 
three several opportunities of opposing the grant of such certificate. No one 
opposed the grant, and the District Judge made [383] an order granting a 
certificate as prayed. After the grant of the certificite had been made Musam* 
mat Ram Kuar and Musammat Mahtab Kuar, filed an appeal against the 
order of the D,strict Judge, on the grounds tfiat there was no legal evidence of 
permission to adopt the minor having been given by the deceased creditor* to 
his wife, and that a certificate should not have been granted. This question 
which has been argued before us is —can in law a certificate under Act VII of 
1889 be granted to a minor ? That is the only question which has been present¬ 
ed to us for consideration in argument. It has been contended on behalf of 
the appellants that a certificate under Act No. VII of 1889 cannot be granted 
to a minor although he appears and applies for it through his next friend. 
Mr. Dwarka Nath Banerji, in bis argument, was compelled to admit that it 
was not intended that a debt due in such a case to a minor should by effluxion 
of time become barred by limitation, and he contended that any near relation 
of such a minor might apply for, and obcain, a grant of a certificate to himself 
to collect the debts which might be due to the minor. For that purpose 
Mr. Dwarka Nath Banerji had further to contend that the grant of a rertifioate 


• First AppealIrom Order No. 100 of 1897, from an order of L. O. 
Judge of Aligarh, dated the 6tb August 1897. 


Evans, Esq., Distrlot 
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BAve the holder of tuoh oertifieata a cause of action. In our opinion the 
grant of a oertiBoate neither gives a cause of action nor is it a part of the 
cause of action. Section 4 of Act No. VI i of 18^9 suggests quite the contrary. 
That section does not debar a person entitled from suing until such person has 
obtained a certificate, but merely prohibits the Court from making the decree 
in favour of such person until that person has produced a certificate under the 
Act, or one or other of the documents referred to in the section. If the grant¬ 
ing of a certificate was part of the 'cause of action, it would follow that no 
suit would lie unless before the commencement of the suit a certificate had 
been obtained. Now, in our opinion, the Legislature intended under Act 
No. XXVII of 1860 and under Act No. VII of 1889 that a person to whom a 
certificate might he granted should be a person who had some title or interest 
in the debt to collect [384] which a certificate is applied for, and that a mere 
interest in the minor or in the person entitled to sue for the debt is not suffi¬ 
cient to entitle a stranger, or even a relation, to a certificate. That is the 
conclusion which we draw from section 3 of Act No. XXVI[ of 1860, from 
clause (d), sub-section 1 of section 6 of Act No. VII of lBb9, from clause (6) of 
sub-sections I of section 7 of the same Act, and from sub-sections 2, 3 and 4 of 
section 7 of the same Act. Now ttie Legislature has not prohibited, by Act 
No. VII of 1889, ttie grant of a certificate to a minor through hts next friend, 
nor was there any such prohibition in .Act No. XXVI1 of 1860. Where the 
Legislature considered that probate or admini.stration should not be granted 
to a minor, it said so expressly. Such proliibitiou will be found in sections 183 
and 189 of Act No. X of 1865 and in section 8 of ?Vct No. V of 1881. As 
far back*as 1879, the Calcutta Higli Court m Kali Coomar Chaiterje v. Tara 
Prosunno Mookerjee, 5 C. L. R., 517, inferentiaily decided that a certificate to 
collect debts under Act No. XXVII of 1660 might be granted to a minor 
through his next friend. In our opinion the Calcutta Court was right. We 
dismiss this appeal with costa.- Appeal dismisted. 

NOTES. 

[In (1901) 28 Bom., 314, it was held that a certificate could be granted to the guardian 
of the minor, while this decision was followed in (l‘J12) 15 I. C., 40S (M-id.) ; but dissented 
from in (1910) 10 I.C.. 981 (Sindh). See al-o the criticism of Dr. Trevelyan in his 'Minors', 
IV^dn. (l912), p. 86, where he observed ‘'The Court could not fii upon the minor the res¬ 
ponsibility annexed to the holding ol a certificate and the fact that he had applied through a 
next friend would nut shift such rcaponsibiiity upon the next friend."] 

[ 20 All SS4 ] 

The 4th April, 

PUESP.NT : 

Mr. Justice Bukkitt. 

Harjas Rai and another.Dofendants 

• versxia 

Rameshar.Plaintiff.* 

Sxeeution of decree—Sale in execution—Stay of sale upon payment into Court of 
decretal amount and co/ts—Civil Procedure Code, section 291 .— 

Act No. IV of 18H2 (Transfer of Properly Act) section 89. 

Held, that Motion 291 of the Code of Civil Prooedura must bo taken to have modified 
BMtioD 89 of Act Mo IV of 1882 when the debt and costs (including the costs of the sale 
aca tendered to the offioer conducting the sale, or when it is proved to his satisfaction 

* Second Appeal No. 120 of ISUT, from a decree of Pandit Raj Math Bsheb, Subordi¬ 
nate Jadga of Mon^abad, datcxl the 24th November 1896, confirming a decree of Uunshi 
SbivaPtiaad, Munsif of Bijnor, dated the 19tb August 1896. 
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that the amount ol each debt and costs has been paid' into tbs Court that ordeia4 
Rc^ja Ram Singhji v. Chunni Lai, I.L. B., All., 205, followed. 

[366] The facts of this case sufficiently appear from the judgment of the Court. 

Babu Jogindro Nath Chaudhri, and Munshi Madho Prasad, for the 
Appellants. 

Munshi Gobind Prasad, for the Respondent. 

Burkitt, J. —On the 13th of August 1870, one Chajju executed a mortgage 
of the property in suit to one Nathu Singh. A suit for sale was brought in 
July 189.5, and after decree an order absolute for sale was passed on the 14th 
of November 1895. Under the order absolute the mortgagor’s right to redeem 
became extinguished. That order absolute for sale is now vested by transfer in 
the appellant Kure. I may mention that there were three other mortgages 
over the same property held by the present plaintiff respondent Rameshar, and 
that Rameshar was in compliance with section 85 of the Transfer of Property 
Act made a party to the suit on the mortgage of 1870. As subsequent incum¬ 
brancer he could have redeemed within the period given by the decree under 
section 88, but he failed to do so. 1 may also add that no sale has yet taken 
place under the order absolute of November 1895. Subsequently Rameshar, 
the present plaintiff respondent, brought a suit for sale on the three mortgages 
he held, impleading under section 85 the defendant appellant Kure as transferee 
of the decree enforcing the prior incumbrance, and he also impleaded Barjas 
Rai, who had purchased the property by private sale in May 1893. At the 
same time the plaintiff t'espondent, inasmuch as he could not bring the property 
to sale without discharging the prior incumbrance held by Kure, ^)aid into 
Court the amount due on Kure’s incumbrance, expressing the payment to be 
made to the credit of Kure in discharge of his incumbrance. It is admitted by 
Kure’s vakil that money was so paid in to his credit. The Lower Appellate 
Court found that two of the plaintiff's mortgages had been discharged and gave 
him a decree for sale on the third only. Kure now Appeals contending that 
the payment into Court to his credit was improperly made, it being made in 
the plaintiff's suit and not in Kure's suit, and [356] also because it was made 
after the expiry of the two months fixed by the decree of July 1895. His 
contention is that the right to redeem is extinguished. Whether Kure, appel¬ 
lant, can now proceed to sell the property is hardly worth considering, seeing 
that if he were to do so he would at once be met by the admitted fact Uiat the 
debt to recover which the property could be sold under the order absolute has 
now been paid into Court. In the recent case of Raja Ram Singhji v. Ghunni 
Lai, I L. R., 19 All., 206, it was held that " seotion 291 of Act No. XIV of 
1882 must be taken to have modified section 89 of Act No. IV of 1882 w^Qn 
the debt and costs (including the costs of the sale) are tendered to the officer 
conducting the sale, or when it is proved to bis satisfaction that the amount of 
such debt and costs had been paid into the Court that ordered the sale.” Here 
it is admitted that a sufficient amount has been paid in to satisfy the decree 
for sale held by the defendant appellant Kure. That being so, and in view of 
the ruling just cited. I cannot say that the Subordinate Judge was wrong 
in giving the plaintiff respondent a decree for sale of the property mortgaged 
to him under his mortgage of February 1892. *rh6 appeal therefore fails on 
that point. Another question was raised on behalf of the appellant, Harjas 
Rai. He had in December 1894, deposited in Court under section 83 of Act 
No. IV of 1882 the amount due to Rameshar on his mortgage of February 
1892. Notices as required by law were duly served upon Rameshar, who 
took no notice of them. The Court for some unknown reason rejected the 
application which had been made to it under section 83. Harjfts Rai 
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subsequently withdrew the money out ol Court. The whole matter therefore 
falls to the ground. By his own stupidity Harjas Rai has lost a complete 
answer to Rameshar's suit, and for that he !ms only him.solf to thank. I 
dismiss the appeal with costs. 

Appeal dismissed. 


NOTES. 

[This was followed in (1906) 28 All.. 28.] 


C867] The 4th April, 

Present. 

Mr, Justice Burkitt. 


Parmoshri Lai and others.Tudgment-dehtors 

versus 

Mohan Lai.Decree-holder.* 


Limitation Act No. XV of IH77 (Indian Limitation .-ict) schedule. II, article 
179 — Act No. IV of 1882 (Transfer of Property Act) .section 87—Execution 

of decree—Application for order absolute for forecTosure — Limitation. 

% 

An application for an order under section 87 ot Act No. IV' of 1882 i®, like an application 
for an order under section 89 of the said Act, subject to the limit.ation prescribed by article 
179 of the second schedule to Act No. XV of 1877. Oudh Dehari Lai \. Nageshar Lat, I.L.R., 
13 All., 278, and Chunni Lai v. Harnam Das, I, !<. R., 20 All,, 302, referred to. 

In this case one Molian Lai obtained a decree under section 86 of the 
Transfer of Property Act on the 21st c»f September 1886. On the 21st January 
1895 the decree-holder applied in the Court of ttie Munsif of Mainpuri for an 
order absolute under section 87. The Munsif dismissed this application as 
barred by limitation. The decree-holder appealed to the Subordinate Judge, 
who, relying on the oases of Ranhir Singh v. Drigpal, I. L. R., 16 All., 23, and 
Tiluck Singh v. Parsotein Proshad, I. L. R., 22 Cal., 924, held that there was 
no limitation prescribed for such applications, and accordingly decreed the 
appeal and remanded the case to the Court of the Munsif. The decree-holder 
appealed to the High Court. 

Munshi Gobind Prasad, for the Appellants. 

Munshi Madho Prasad, for the Respondent. 

BuPkitt, J.— Under the ruling of this Court in the case of Chunni Lai v. 
Hamam Das, I. L. R., 20 All., ^02, it was held, following the case of Oudh 
Behan Lai v. Nageshar Lai, I. L. R., 13 All., 27S, that an application to 
obtain an order absolute under section 89 of Act No. IV of 1882 is a proceed¬ 
ing in execution and is subject as such to all the rules relating to execution. 
The present applioation is not one under section 89, but is one under section 
87 of the [358] Transfer of Property Act, its object being to have an order made 
debarring .the judgment-debtor from all right to redeem the mortgaged property. 
I am unable suffioiently to distinguish proceedings under section 89 from 
those under section 87 of the Transfer of Property Act, so as to be able to say 

* Beoond Appeal No, 133 of 1897, from a decree of Mauivi Muhammad Maiibar Husain, 
Subordinate Judge of Mainpuri, dated the ITth November 180G, reversing an order of Mauivi 
Muhammad luamul Haq, Munsif vf Mainpuri, dated 8tb June 1896. 
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that the former are, and the latter ar^ not, proceedings in execution. must 
hold, following the ruling of this Court quoted above, that the present appli* 
cation is an application in execution to which the provisions of art. 179 of sofa. 
II of the Limitation Act apply. It is admitted that a period of more than 
three years has elapsed between the date of the decree and the date of the 
application. The application was therefore time>barred when made. I allow 
this appeal, and, setting aside the decree pf the Court below, restore the decree 
of the Court of First Instance and dismiss the decree-holder’s appeal to the 
Lower Appellate Court with costs. 

Appeal decreed. 

NOTES 

f The C.P.C., 1908, 0. .34, rr. 1 and have changed the law on the subject. See alto 
(1902) 24 All., 542 ; (1906) 33 Cal., 867 ; (1903) 26 Mad., 780 : (1911) 38 Cal., 913 ; (1913) 
16 Bom., L. R., 841.] 

[ 20 All. 8B8 ] 

The /)th April, ISOS. 

Present ; 

Mr. Justice Knox. 


^Auwar-ul Haq.Plaintifl' 

versus 

Jwala Prasad.Defendant. ^ 


Pre-emption — Mortgage — Limitation—Date of accrual of cause of actton— 
Act No. IV of IS8‘4 {Transfer of Porperty Act) .sections HC and 87. 


Held, that where a right of pre-emption arises on the foroelosiire of a morcgage under the 
Transfer of Property Act, 1882, the right to sue (or pre-emption aocruts, not from the date 
fixed in the decree under .section 80 as the date upon which the payment is to be made by the 
mortgagor, but from the date on which the mortgagee obtains an order absolute under eec^on 
87 of the said Act. Raghubir Situjli v. Nandu Singh, Weekly Notes, 1891, p. 134 ;/lit 
Abbas V. Kalka Prasad, I. L. R,, M All., 106, and Pnresh Nath Mnjumdar, v, Ramjodu 
Mojumdar I. L. R., 16 Gal,, 246, referred to. 

The facts of this case are fully stated in the judgment of the Court. 

Pandit Ssmdar Lai, for the Appellant. 


Munshi Ram Prasad, for the Respondent. 

[399] Knox, J.— The question which arises for determination in this second 
appeal is whether a right of pre-emption accrues from the date upon which a 
mortgagor is, under a decree given under section 86 of the Transfer of Property 
Act of 1882, declared absolutely debarred of rfll rights to redeem the property, 
or from the date on which the mortgagee obtains an order absolute in terms of 
section 87 of the same Act. In order that the question may be more clearly 
apprehended, it will be well to set out the facts out of which this question arise* 
Har Prasad was the owner of the proporty, the eubject-matter of this appeal* 
He transferred his interests under n deed of conditional sale to the father ofona 
Mata Din. On the 11th of April 1893 Mata Din sued for foreclosure and 
obtained a decree ordering Har Prasad to pay to the plaintiff or into Court 
the sum due or^r before the 11th of October 1893, and declaring further that 


* Second Appeal No. 1014 of 18<)0, from a decree of F. W. Fox,'E»q "Di.trict 
.Jhansi, dated the let October 1896, reversing a decree of Maulvi Muhammad 
Husain, Muneif of Orai, dated the 9th June 1896. TajamoiaJ 
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if the payment was not made on or before that date, Har Prasad would be 
absolutely debaired from all rights to redeem the property. The amount was not 
paid by the time fixed, and has not up to the present been paid. On 15th of 
March 1894, Mata Din sold his right under his decree of the 11th of April 1893 
to Jwala Prasad, the present respondent, and on the 13th of April 1894 Jwala 
Prasad got his name entered in the village papers as mortgagee. On the 9th 
of March 1895, Anwar-ul Haq, the present appellant, purchased a share in 
the village in which the property in appeal is situated. Upon the 6th of 
April 1895 Jwala Prasad applied to the Court for, and obtained, an order 
absolute in the terms of section 87 of the Transfer of Property Act. and on 
the 2nd of April 1896 Auwar-ul Haq instituted the present suit. The defence 
made to the suit was inter alio, that Anwar-ul Haq was not a sharer in the 
village on the 11th October 1893, when the date fixed by the Court for payment 
of the mortgage money by Har Prasad expired , that therefore he had no right 
of pre-emption ; that on the said date the respondent's title of conditional vendee 
had become that of an absolute vendee and th^ sale had become [360] an 
absolute sale. The learned Judge accepted this contention ; he hold that the 
mortgagee having been all along in possession of the mortgaged property, “ his 
title became complete when the mortgagor failed to pay before the llth of 
October 1893. If the mortgagee chose to take further stops under section 87 
such steps were merely proceedings in execution with the object of clearing bis 
title. The title itself was acquired on the llth of October 1893.’' Upon this 
view he held that the title to pre-empt arose on the •llth of October 1893, 
when the appellant was not a co-sharer. The appellant adheres to the case 
stated in the plaint, namely, that no right of pre-emption accrued to him till 
the 6th of April 1895, when, as he maintains, tho sale in favour of the respond¬ 
ent became complete in law. In support of this contention he relied on the 
precedent, Baghubir Singh v. Nandu Singh, Weekly Notes, 1891, p. 134. 
Against that the learned advocate for the respondent referred me to a Full 
Bench ruling of this Court, Ali Abbas v. Kalka Prasad, I. L. K., 14 All., 405, and 
to certain other precedents of this Court, in which it has been laid down that 
applications for an order absolute under section 87 of the Transfer of Property 
Act are steps in execution. Neither ol the cases above cited are any safe guide 
in the case before me. They were both decisions governed by Regulation 
No, Xyil of 1806, and tho law applicable was that wliich prevailed before Act 
No. IV of 1882, came into force. It has been held by this Court in Ah Abbas v. 
Kalka Prasad that on the expiration of the year of grace provided by sections 
7 and 8 of Regulation No. XVII of 1806, )f anythieg remained to be paid under 
the*mortgage and the proceedings under the Regulation had been regular, the 
title of the oonditional vendee became that of an absolute vendee and the sale 
became an absolute sale on the day w'hen the year of grace expired. An 
important change was, however, introduced by section 87 of Act No. IV of 
1882, and it is by this section fhat tho present appeal is governed. This 
section provides that if payment be not made by the mortgagor on the day 
fixed by the Court the plaintitT may apply [881] to the Court for 
an order that the defendant bo debarred absolutely of all right to 
redeem the mortgaged property; when he has .so applied the Court shall 
then pass such order, and on the order being passed the debt seem-od by 
the mortgage shall be deemed to be discharged. These words are without 
meaning, it seems to me, and the prooeduie provided in section 87 is a purely 
•uperfluous procedure in the case of a mortgagee in possession, if his title has 
become complete and the sale an absolute sale as soon as the date fixed by the 
Court ifit payment of the mortgage money has expired. Under section 87 a 
Court can upon good cause shown from time to time postpone the day appomted 
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for payment. In other words, it cap postpone the date on which the title 
of the mortgagee would become complete. This power waq not given in 
Regulation No. XVIII of 1S06, nor was there any provision made for an 
application for an order absolute like that provided for in section 87 of Act 
No. IV of 1882. The Calcutta liigh Court has held in the case of Poresh Nath 
Mojumdar v. Ramjodu Mojvmdar, I. L. R., 16 Cal., 246, that a mortgagor 
can redeem at any time till t,tie order absc^ute is made under section 87 of the 
Transfer of Property Act ol 1882. 1 need not, and do not, determine that 

point here; but I am sati>lied that the procedure enjoined by section 87 is not 
superfluous or procedure merely to clear title, and that until such an order 
absolute has been made a right to pre-empt does not accrue. The right to 
pre-empt accrues, not from the date fixed in the decree under section 86 as the 
date on wliich the payment is to be made by the mortgagor, but from the date 
on which the mortgagee obtains an order absolute under section 87 of the 
Transfer of Property Act of 1882. 

I accordingly decree the jppeal, set aside the judgment and decree of the 
Lower Appellate Court, and restore that of the Court of First Instance. 
Three mouths from the date of this decree is allowed for the payment of the 
pre-emption money. 

Appeal decreed. 


NOTEB. 

[Th*B was followed in (1898) 20 All., 376.] 


[362] The 6th Apr?I, 1898. 
Present: 

Mb. Justice Burkitt. 


Narain Singh and others.Plaintiffs 

versus 

Chaturbhu] Singh.Defendant.^ 


Act No. VII of 1870 {Court Fees Act), sections 10 and 12 _ Court jee—Pro- 

cedureSecond Appeal—Appeal to Lower Appellate Court by respond¬ 
ent in High Court insufficiently stamped. 

Where it was discovered in second appeal in the High Court that the respondent when 
appellant in the Lower Appellate Court, had not p.iid a sufficient court-fee on his memorandum 
of appeal in that Court, and up to the date of the hearing of the appeal in the High Court 
though called upon to do so, had not made good the dphciency, it was held that the n 
procedure was not to dismiss the respondent’s appeal to the Lower Appellate Court buTil 
stay the issuing of the decree, if any, of the High Court in favour of the respondent untn 
such time as the additional court fee due by him might be paid 


IN this case the plaintiflfg came into Court claiming, first, a declaration of 

their proprietary right in respect of certain land, and, secondly can««li„r- 
of an otder of a Revenue Court. They paid a .;ourt fee of Es 10 nn 
plaint. The plaint was accepted and filed, the suit heard, the issue 
t he defendant as to insufficiency of sta mp being decided against him. 

• Second Appeal No. 100 of L897 from a decree of D F —~~~ -— 

Shahjahanpur, dated the 1st December 1896, reversing a deeron Judge of 

Muneif of Bahaswan, dated the 19th August 1896. Munshi Prona Bohari, 
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decree given in favour of the plaintiffs the Court of First Instance (Munsif 
of Sahaswan). 

The defendant appealed, paying on his memorandum of appeal the same 
Court fee as had been paid on the plaint. The Lower Appellate Court (District 
Judge of Shahjahanpur) allowed the appeal and dismissed the plaintiffs’ suit. 
The plaintiff's appealed to the High Court. On this appeal being presented 
for report as to limitation and Courc fee, it was reported that there was a 
deficiency of Bs, 10 on the plaint and a similar deficiency on the memorandum 
of appeal duo by the plaintiff's, and a deficiency of Bs. 10 due by the defendant 
on his memorandum of appeal in the Lower Appellate Court. The deficiency 
due by the plaintiff's was made good, hut at the time the appeal came on for 
hearing the deficiency due by the defendant was still unsupplied. Under 
these circumstances the appeal was put up for disposal. 

[863] Mr. A. H. C. Hamilton, for the Appellants. 

Mr. Karamal Husain, for the Respondent. 

Barkitt, J. —In this case it appears that the respondent here, who was 
the successful defendant appellant in the Lower Appellate Court, did not pay a 
sufificient amount of Court fees on his memorandum of appeal in that Court. 
As far as that Court is concerned it must he assumed under the first paragraph 
of section 12 of the the Court Fees Act that the District Judge finally decided 
between the parties that the fee paid was sufficient. In this Court, however, 
it has been discovered that the defendant, respondent Jiere, when appellant in 
the Court below did not pay a sufficient fee on his memorandum of appeal. The 
respondent here has been called on to pay the deficient duty, but has not done 
so. Mr. Hamilton for the appellant asks me to take action under the second 
clause of section 12 and the second clause of section 10 of the Court Fees Act 
and to dismiss the respondent defendant's appeal to the Lower Appellate Court. 
I am unable to see that I am authorized so to act under the second clause of 
section 10. That clause provides, with reference to the valuation of the pro¬ 
perties referred to in section 7 paragraphs 5 and 6 of the Act, that when the 
Court fees paid are insufficient under the circumstances laid down in the first 
clsruse of section 10, the Court shall call on the plaintiff to pay the deficient 
Court fees and shall stay the suit until the additional fee is paid. It further 
provides that if the additional fee be not paid the suit shall be dismissed. The 
second paragraph of section 12 makes the procedure set forth in the second 
paragraph of section 10 applicable to the case when a Court of appeal, reference 
or revision considers that the question decided under the first paragraph of 
section 12 has been wrongly decided to the detriment of revenue. The question 
then arises in the present case what is the which is to be stayed until the 
additional fee is paid, and it is to bo noted that the staying of the suit is the 
act which the Court has to perform before it can dismiss the. suit. There is no 
suit before me except in the sen’se that all proceedings in a [364] suit up to 
decree are parts of the suit. What is before me is the appeal by the plaintiff 
against the decree of the Lower Appellate Court dismissing the suit. The appel¬ 
lant is undoubtedly no way in fault. He has paid up all the Court fees due 
from him in the lower Courts »ind in this Court. Does then the second clause 
of section 10 mean that because of the default of the respondent in the lower 
Court the appellant is to have his appeal in this Court stayed, and can it be 
held that the second clause of section 12, read with paragraph 2 of section 10, 
means that if the respondent wilfully persists in refusing to pay, the appellant, 
who is not in fault, is to be punished by having his appeal dismissed ? I can¬ 
not believe that it was intended by the Legislature to work any such injustice. 
In my opinion the second claaise of section 10 read with the second clause 
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of section 12 cannot be worked in » case like the present. If it were the 
appellant who was in fault and failed to pay the full Court fee due from him in 
the lower Court, this Court certainly could stay the hearing of his appeal, and, 
if the deficient fees were not paid, could dismiss his appeal, and no doubt 
would do so. But where the appellant is not in fault, it would be most unjust 
that the respondent by failing to pay the Court fee due from him in the lower 
Court should have it in his power to provent the appellant from having his 
appeal heard. 

For these reasons I decline in this case to take action under the second 
clause of section 10 and proceed to hear the appeal on the merits. 

On the merits the learned counsel who appear.s for tlie appellant says he 
is not in a position to press the appeal. The appeal is therefore dismissed with 
costs. But I direct that the decree be not prepared or signed until the respond¬ 
ent pays the Court fees found due from him on his memorandum of appeal 
in the Lower Appellate Court. 

Appeal dismissed. 


NOTES. 

IlThis was followed in (1906) 28 All., 270.] 


[3653 April, IHDS. 

PHESENT : 

Mr. Justice Blaih and Mr. Justice Bubkitt. 


Debi Das.Plaintifl 

versus 

Nirpat aud others.Defendants.'* 


Parties to a suit—Suit for partnership debt—Representative of partner who 
dies pending the suit not a necessary party—Act No. IX of I87'4 {Indian 

Contract Act), section 45. 


In a suit to recover a debt due to a trading partnership in which it happens that a 
deceased person was a partner up to the time of his death, it not neceasary to join as a 
plaintiff any representative of tho deceased partner. Qobwd Prasad v. Chandar SeJ^/tar, 
I.L.R., 9 All., 486 ; Ram Narain Nursing Doss v. Rain Chunder Jankee Loll, 18 Cal., 

86, and Motilal Bechardass v. Ohellabhai llarirain, 1. L. R., 17 Bom., 6, referred to. 

This was a suit brought by one Ahhe Singh and his alleged adopted son 
Debi Singh as partners in a trading concern to recover a sum of money said 
to be due on settlement of accounts between the parties. During the pendency 
of the suit Abhe Singh died, and the suit was continued by Debi Singh for 
himself and as legal representative of Abhe Singh, the Court of First Instance 
(Munsif of Jhansi) finding on an issue framed inatho suit that Debi Singh was 
the adopted son of Abhe Singh. The Court of First Instance decreed the claim 
in favour of Debi Das. 


On appeal by the defendants, the Lower Appellate Court (District Judge of 
Jhansi) found that it was not proved that Debi Das was the adopted son of 

•Second Appeal No. 112of 1896, from a decree of F. W, FoxTE^w'DiTtrirt I# 

Jhansi, dated the 28th November 1896, reversing a decree of Mauivi Rye? Muhammad 
Ali, -Mnneif of Jhansi, dated the 13th Beptemher 1896. • ^ •■‘lubamwad Abbas 


238 





NIRPAT ka. [1898] 


VL.R. 20 All. 866 


Abhe Singh. It further found that DabbDaa as surviving partner in the busi¬ 
ness was not entitled to oolleot debts due to the firm without obtaining a 
certificate of succession under Act No. VII of 1889, and that it was then too 
late to remedy that defect. Tiie Lower Appellate Court accordingly decreed the 
appeal and dismissed the plaintiff’s suit. The plaintiff appealed to the High 
Court. 

Pandit Sundar Lai, for the .\ppellanf. 

TheBespondents were not represented. 

Blair and Bnrkltt, JJ.--Thi.s suit was brought by Abhe Singh and Debi 
Das to recover money due to Ihcm as partners [ 866 ] in a trading concern 
upon a partnership account. Pc.fore decree Abhe Singh died, and Debi Das, 
vvhoolairaed to be his adopted son, was entered upon the record as the repre¬ 
sentative of the deceased plaintiff. The suit was continued, and the Munsif 
gave the plaintiffs a decree. The defendants appealed, and the Lower Appellate 
Court dismissed the suit. The ground of sucli dismissal was that Debi Das was 
not an adopted son ; was not a representative of A\>he ; and was not entitled to 
recover Ahhe's interest in tlie debt without production of a certificate under 
section 4 of the Succession Certificate Act, No. VII of 1889. The plaintiff Debi 
Das appeals upon the grouud that, as the surviving partner of the firm to 
which the debt was duo, ho by himself was ontitlodto maintain thr suit with¬ 
out joining any person as reprosentative of the deceased member of the firm 
and therefore without producing any certificate. The gecond ground of appeal 
isnot pressed. We consider ourselves concluded by the decision of this Court in 
the case of Oohtnd Prasad v. Chnndar Sekhar, I.L.R., 9 All., 486. That decision, 
it is true, has been dissented from in the Calcutta High Court in the case of Ram 
Narain Nursing Doss v. Ram Chunder Jankee Loll, I. L. R , 18 Cal., 86. On the 
other hand, the decision of this Court has been followed and approved in Motila 
BechardasH v. Chellabhai llariram, I. L. R., 17 Bom., 6. We arenoi. aware that 
the case decided in this Court has been dissented from in this Court. The 
principle therein laid down is in accoi’dance witli the English law, and is not 
in our opinion in contravention of section 45 of the Contract Act. It was quite 
unnecessary to bring Ahhe’s representative on the record. We do not consider 
that a decree .such as may be passed in this case would be a decree against 
the debtor of a deceased person within the meaning of section 4 of Act No. VII 
of 1889,’ but it would be a decree against the debtor of a partnership concern ; 
for, in a suit to recover a debt due to a trading partnership in which it hap¬ 
pens tliat a deceased person was a partner up to the time of his death, it is not,iu 
our ppinion, necessary to join as plaintiff any representative whatever of the 
[867] deceased partner. When the representative of Abhe desires to recover 
from the partnersliip.concern such interest as Abhe possessed in the firm, if he 
has to do so through the medium of a Court, he will have to obtain a succession 
certificate before he is entitled tb a dem*ee. We set aside the decree of the 
Court below dismissing the suit, and, as the case was wrongly dismissed upon 
a preliminary point, wo remand it to the Lower Appellate Court for trial upon 
the merits. 

Appeal decreed and cause remanded. 


MOTES. 

ITbis was followed in (1909) 13 C. W. N., 50J: 9 C. L. J., 331 ; (1906) P. R.. 10.] 
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BENI RAI &0. V, 


[ SO All. 887 ] 

Thr 14th April, 1898. 

Present: 

Mr. .lusTicE Knox, Acting Chief Justice, and Mr. Justice Banerji. 


Beni Bai and others.Defendants 

vers 14^ 

Bam Lakhan Bai and another.Plaintiffs. 


Appeal to Her Majesty in Counil—Civil Procedure Code, section 696 — Decree 
affirming the decision of the Court immediately below—Decree dismissing 
an appeal to the High Court for default of prosecution. 

Held that a decree of the High Court dismissing an appeal for want of prosecution—tb« 
appellants not having supplied their counsel with materials upon which to argue the appeal 
when it was called on for hearing—was a decree affirming the decision of the Court immedi¬ 
ately below, within the meaning of»seotioa 596 of the Code of Civil Procedure. 

The facts of this case sufficiently appear from the order of the Court. 

Mr. A. E. Byves and Munshi Ram Prasad, for the Appellants. 

The Hon’hle Mr. Conlan and Pandit Sundar Lai, for the Bespondents. 

Knox, Acting, C.J., and Banerji, J. —This is a petition for leave to appeal 
to Her Majesty in Council. The value of the subject-matter of the suit is 
over Bs. 10,000, but there arise two questions which have to be determined 
before leave to appeal can be granted. The first question is, whether the 
decree now appealed from affirms or not the decision of the Court immediately 
below; secondly, whether any substantial questions of law are shown to be 
involved by the petition. As regards the first question, we find on referring to 
the judgment of this Court that it runs as follows :— 


[868] ‘ ‘ This appeal is not supported. It is therefore dismissed.” The 
petition of appeal sets out that the appeal came on lor hearing on the 26th of 
April 1897, and could not he supported because the papers for the translation 
and printing of which the appellant had applied were not ready. A referehoe 
to the record shows that the appellants did, on the 25th of December 1896, 
apply for the translation and printing of the papers which they copsidered' 
necessary for their purpose in order to place the appeal before this Court. 


They, however, took no steps to deposit the money necessary for this purpose 
and their application consequently abated. They took no further interest in 
the matter until the 12th of "February 1897, when they put in a second appWea- 
tion for translation and printing of the papers they then considered necessary. 
Their application was granted conditionally upon the hearing of the appeal not 
being delayed in consequence of the laches they had shown in taking no steps 
for nearly two years in order to have the necessary papers translated and 
printed under the rules of this Court. The appeal came on for hearing on the 
25th of April 1897. The appellants apparently did not through their counsel 
show any sufiBcient cause to the Judges before whom the appeal came on for 
hearing which would justify those Judges in granting an adjournment or in 
permitting them to refer to the record in the vernacular. In consequence of 
this the appeal was not supported, and a decree was passed dismissing the 
appeal and affirming the decision of the lower Court. It has been contended 
before us that a mere order of dismissal does not and cannot amount to an 
affirmation as intended by section 596 of the Code of Civil Procedure and in 
support of this contention we were referred to the precedent Asahat'RMa v 
Haidar Rexa, I. L. B., 16 Cal., 211. It is obvious that that precedent does 
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not afford oa any assistance in determining the matter now in dispute. That 
case was one in which the learned Judges of the High Court at Calcutta had 
befqre them for determination several issues of fact. The Court from which 
the appeal had been preferred had [369] contented itself with determining 
two issues only, considering them sufficient for the disposal of the case, 
and had left other issues untried. The High Court found on the two 
issues which had been tried contrary to the findings of the Court 
below, but they proceeded to try further questions of fact and their de- 
cision on those questions of fact led them to dismiss the appeal. They 
thus came finally to the same conclusion in the suit as the Court of First 
Instance, although they did not agree with the Judge who had tried the case 
on all his findings or in the reasons on which they were based. The learned 
Judge who gave leave to appeal to Her Majesty in Council found further that 
there were substantial questions of law involved which entitled the petitioners 
to a certificate that the case was a fit one for appeal. As regards the case 
before us the result of the appeal to us is that the findings of the Court below 
and the reasons on which they are based stand amrmed. There was no further 
finding of any kind by this Court. Under these circumstances we are unable to 
accept the contention of tlie learned counsel for the petitioners, and we hold that 
the decree of this Court did affirm the decree of the Court immediately below. 
The result of holding otherwise would be that an appellant, who, with the 
object of saving himself the expense of having the necessary papers translated 
for this Court, neglected to support his appeal before «s, might claim leave to 
appeal direct to Her Majesty in Council by refraining from obtaining any 
determination by this Court upon the pleas raised. The appellants in fact 
want leave to ask Her Majesty in Council to do that which this Court might have 
done, but which the appellants by their own laches put it out of the power of the 
Court to do. The next question which arises is whether any substantial questions 
of law are involved in the appeal. We have gone through the various pleas 
raised. The only pleas that raise any question of law are the first and second 
pleas, and those pleas do not and will not arise where the decision on the 
question of fact is the same as that of the Court below. These questions 
[870] of law do not, in our opinion, arise. Consequently we find ourselves 
unable to grant the leave asked for, and dismiss this applic.ation with costs. 

Application dismissed. 

NOTES. 

[See also (1902) 25 All,, 109P,C.1 


9 AliP.—SI, 
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[ SO All. 870 1 

r/ifi Idith April, 2898. 

Present: 

Mr. Justice Knox, Acting Chief Justice, and 
Mr. Justice Banerji. 


Bauai Lai and others.Plaiiitifts 

versus 

Rainji Lai and another.Defendants.^ 


Civil Procedure (-ode, section dQ Order adding defendant Means of ques- 

tio 7 itng such order — Practice—Decree in previous suit defining rights of a 
■party to a subsequent suit—Effect of such decree as against such 
party until set aside by proper procedure. 

Where an order adding a defendant under .section 3‘2 of the Code of Civil 1 rooedure waa 
not appealed again.st and no objection was taken thereto in the nieinoranduin of appeal from 
the decree in the .<!uit in which it was pa.ssod, an oral objection taken in appeal to such order 
was disallosved. Tilnk Raj Singh v. Chaknrdhari Shigh. I. L. R., 15 All., 119, referred to. 

Where there ia a subsisting decree in a previous suit which as regards the sulijcct-matter 
of a subsequent suit would take effect under section 1>S of the Code of Civil Procedure, it i* 
not open to the party whose^ights are affected by such decree to question in the subsequent 
suit the validity of such decree, though it might have been open to such party in a separate 
suit to get the decree set aside. Karavtali Rahinibkoy v. Rahvnbhoy ITabibbhoy, I. L, B,, 
13 Bom., 1.37, referred to. 

The facts of this case are fully stated in the judgment of the Court. 

Pandit Moti Lai and Pandit*SaWeo Earn Dave, for the Appellants. 

Babu Jogindro Nath Chaudhri and Pandit Sundar Lai,(or the Respondents. 

Knox, AotingC.J., and Banerji, J.— -The property olainaeds|iD the suit 
out of which this appeal had arisen belonged originally to one Isbk Lai. He 
was the son of Jai Singh, who was one of five brothers, namely, Hardayal, 
Sawai, Ram Nath, Chunni Lai and Jai Singh. Hardayal's son was Danlat 
Ram, the father of the plaintiffs appellants. The respondent Ramji Lai is the 
[871] brother of Ishk Lai. It is asserted on the one hand and denied* on the 
other that Ramji Lai was adopted by his uncle Sawai. Ishk Lai died in 1884 
leaving him surviving his widow Shama Kuar, and his two daughters Jai Dal 
and Dhapo. His estate came into the possession of his widow Shama Kuar, 
and on her death in 1886 it was taken possession of by Ramji Lai, defendant, 
andDaulat Ram the father of the plaintiffs. In 1889 Jai Dai for herself and 
as the next friend of her minor sister Dhapo brought a suit against Ramji Lai 
and Daulat Ham for possession of the estate of Ishk Lai on the ground that 
they were entitled to it in preference to those persons. On the 12th of August 

1889 the parties to that suit agreed to refer their dispute to-arbitration, and 
the Court granted permission to Jai Dai to enter into the agreement of referenou 
to arbitration on behalf of her minor sister^Dhapo, On the 29feh of Junu 

1890 the arbitrators made their award, and in accordanoo with that award a 
decree was made on the 5th of July 1890, whereby a portion of the property 
claimed was decreed to the two daughters of Ishk Lai. It is admitted that in 
pursuance of that decree possession was obtained by the daughters in respect 
of the property decreed t.o them . The present suit is for a partition of the 

♦ First Apical No. 54 of 1894, from a decree of Pandit Banaidhar, Bubordinat«>Jadu«of 
Maerut, dated the 18th November 1896. • 
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Iremainder of Ishk Lai’s property, was brought against Kumji Lal alone 
by the plaintiffs, the sons of Daulat Ram, who has died since the decree of 
1890. Bamji Lal in his defence pleaded the jus tertii of Musammat Dhapo, 
and set up a preferential title to the estate of Ishk Lal. Dhapo intervened 
and applied to be made a defendant under section 32 of the Code of Civil 
Procedure. In spite of the objection of the plaintiffs her application was 
granted, and she was arrayed as a defendant to the suit. She urged in answer 
to the claim that she alone was entitled to the estate of Ishk Lal; that 
neither the plaintiffs nor anyone else had a right to that estate ; that Jai Dai her 
sister had no right to that estate in preference to her; that the proceedings 
connected with the former suit and the reference to arbitration were 
fraudulent and wero taken in collusion between .Jai Dai and the father of the 
[872] plaintids and Bamji Lal, and that the decree in that suit was not bind¬ 
ing on her. It was asserted by the plaintiffs that the decree was binding on 
Dhapo and that according to the custom prevailing among Saraogis, to which 
seot the parties to the suit belonged, a daughter could nol inherit. 

The lower Court has found in favour of Dhapo and dismissed the claim. 
The plaintiffs have preferred this appenl. 

Mr. Moti Lal on behalf of the appellants asked our leave to urge the plea 
that Dhapo had been improperly made a defendant to the suit, her interest 
being adverse both to the plaintiffs and to the original defendant Bamji Lal. 
As no appeal had been preferred under section .5BS of the Code of Civil Proce¬ 
dure from the order adding Musammat Dhapo as a Seiendant to the suit, and 
as no plea was taken in the memorandum of appeal questioning the propriety of 
that order, we, following the ruling of this Court in Tilak Haj Sirigh v. Chakar- 
dhari Singh, I. L. R., 15 All.. 119, refused to grant him the permission sought 
by him. 

The main contention of behalf of the appellants is that the decree of 1890 
U binding on Dhapo, and consequently it is no longer open to her to question 
the plaintiff’s title as regards the property now claimed. There can be no- 
doubt that if the decree of the 6th of July 1890 is binding on Dhapo the 
portion of the claim advanced on her behalf in the suit in which that decree was 
passed must, having regard to Explanation 3 of section 13 of the Code of Civil 
Prooedare, be deemed to have been dismissed, aud it is no longer open to her 
to contend that she is entitled as against the plaintiffs to the property claimed 
in the former suit, but not decreed to her. If, however, she is in piossession of 
that property, she may probably resist the claim on the ground that the 
plaintiffs are not entitled to recover the property without proving their own right 
to it. It is, however, not necessary to decide that question, as it has nowhere 
been suggested that she is in such possession. The plaintiffs stated in their plaint 
that they were in possession of the property in dispute jointly with Bamji Lal, 
[878] and although Bamji Lal in his defence pleaded the jus tertii of the 
daughters of Ishk Lal he did not assert that they were in possession of the 
property claimed. Dhapo in her written statement did not allege that she was 
in possession. That being so, if the decree in the former suit is binding on 
Phapo, she cannot resist thc^claim of the plaintiffs. We have therefore to 
determine whether the decree of 1890 is binding on Dhapo. The lower 
Court has held that decree and the arbitration proceedings which preceded it 
not to be binding, on the ground that Dhapo being the unmarried daughter of 
Jshk LaI entitled to his estate in preference to his married daughter Jai Dai ; 
that Jai Dai had consequently an interest adverse to that of Dhapo and could 
not act as the next friend of Dhapo, and .that all the proceedings connected 
with tfie suit brought by Jai J>ai on behalf of Dhapo, including thq gebitratio^ 
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prooeedings, are null and void aa agaiysb Dbapo. We may obserw bh.(t the 
ruling in Kalavati v. Chedi Lal, I. L. B., 17 All., 631, on whioh the learned 
Subordinate Judge has relied has no bearing upon the question before us. 

We are of.opinion that so long as the decree of 1890 subsists it eennot 
be treated as a nullity. If it was obtained by fraud, or if for any ofebe#' 
reason it is a decree which is prejudicial to the interests of Dbapo, sbe;mO!St 
get the decree set aside before she can avoid the operation of it. 
ease the only ground on which the validity of the decree is impeached is 
Jai Dai having an interest adverse to that of Dhapo could not, having re^^/ 
to the provisions of section 446 of the Code of Civil Procedure, aot as thch^l^ ^ 
friend of Dhapo. In the first place, we observe that she did not claim any 
specific share for herself; in the next place, she was the de facto guardian of 
Dhapo, no other guardian being in existence. Moreover, under section 8 of Act 
No. XL of 1868, which was in force when the former suit was brought, no 
guardian of a minor could ^ue on behalf of the minor without obtaining a oertifi* 
cate of guardianship or the leave of the Court to sue for the minor. In the 
present instance [374] it mdst be presumed that leave was granted by the 
Court to Jai Dai to sue on behalf of the E&inor [Parmeshwar Das v. BsZa, 
I. L. R., 9 All, 508). The further fact that the Court gave leave to Jai Dai 
to enter into the agreement of reference to arbitration on behalf of Dhapo 
also shows that the Court recognised her as a fit person to aot as the next 
friend of Dhapo, and this notwithstanding the fact that the defendants 
to that suit questioned in their written statement the competency of Jai Dai 
to act as the next frienS of Dhapo. If, as alleged in this case on behalf 
of Dhapo, the foiiner proceedings were brought about by the fraud of 
Jai Dai, her remedv was to get the decree mado in that suit set aside in the 
manner pointed out in Karamali Bahtmbhoy v. Hahimbkoy Habibbhoy, 
L L. R., 13 Bom., 137. In our opinion, as the decree of 1890 has not lieen 
set aside and is still a subsisting decree, it is binding on Dhapo, and it is 
not open to her to set up her own title as against the plaintiffs. The Court 
. below has in our opinion erred in holding that the plaintiffs are not entitled to 
maintain the suit as against Dhapo. As we have said above, bad Dhapo bee n 
in possession of any portion of the property now claimed, she might have pat 
the plaintiffs to proof of their title, although she might not set up against them 
a title in herself, but she has uot alleged that she is in possession, nor has she 
established her possession. 

It has not been determined what the rights of the plaintiffa are as 
against Ramji Lal. In fact the case as between him and the plaintiffs has 
not been tried at all. This must now be done. * 

We allow this appeal, and, setting aside the decree below, we remand the 
case under section 562 of the Cod© of Civil Procedure with directions to 
readmit it under its original number in the register and to try it on the merits 
as against Ramji Lal. The plaintiffs will get their costs of this appeal. The 
costs hitherto incurred in the Court below will abide the event. 

Appeal decreed and cause remanded. 


NOTES. _ 

£It was pointed out in (1699) 27 Cal., 11 ; (1903) 24 All., 242. 
ease did not take accc unt of the provisions of sec. 44 of the Indian 


that the deoiaion ia this 
Evidence Aot, 1873.J 
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C8763 The 18thm April, 1698. 

Present: 

Mil- Justice Knox. Aotinq Chief Justice, and Mb. Justice Banerji. 

Babatn llahi Khan and others.PlaintiHs 

verma 

Ghasita and others.Defendants.' 

—Mortgage by conditional sale — LtmUation—Act No. XV of 187? 

{Indian Limitation Act) ach. II, art. 120—Act No. IV of 1882 
{.Tranafer of Property Act) sections 86 and 87. 

A plaintiff sued for pre>emption, his olaim stising out of the foreclosure of a mortgage 
bp eonditional sale of a share in an undivided zamindari village 

JSisfd, (1) tbaj^ the limitation applicable to the suit was that prescribed by art. 120 of 
soh. II of Act No. XV of 1877, and (2) that limitation began to run from the date when the 
mortgagee obtained an order absolute for foreclosure under section 87 of Act No. IV of 1882. 
BatulBeyamv. idanauar AH Khan, 1. L. H., 20 All., 315; Poraih Nath liojutndar v. Ramiodu 
Mojumdar, I. L. R., 16 Gal., 246, and Anwarut Haq v. Jwala Prcuad, 1. L.R., 20 All., 358, 
referred to 

In this case one Kamaruddin made a mortgage by way of conditional sale of 
a share in an undivided zamindari mahal in favour ot one Sardar Khan on 
the 20th of September 1877. Sardar Khan brought a suit on this mortgage 
and obtained a decree for foreclosure under section 86 of the Transfer of 
Property Act on the 12th of May 1884. The time limited by that decree for 
the payment of the decretal amount being six months expired on the 12th of 
November 1884. Payment was not made, but the mortgagee took no steps 
to obtain an order absolute under section 87 till the year 1890. That order 
was obtained on the 19th of June 1890. On the 17th of April 1893 the suit 
out of which this appeal has arisen was brought for pre-emption of the mort¬ 
gaged property. The Court of First Instance (Additional Munsif of Meerut) 
dismissed the suit as barred by limitation holding that limitation commenced 
to run from the date of the e.xpiry of the time limited in the foreclosure decree 
for the payment of the mortgage debt, namely, the 13th of November 1884. 
The plaintiffs appealed. The Lower Appellate Court [376] (Subordinate Judge 
of Meerut) for similar reasons dismissed the appeal. The plaintiff's appealed 
to the High Court. 

Mr. H. C. Niblett, for the Appellants. 

Babu Jogtndro Nath Chaudhrt, for the Respondents. 

Knox, Acting C. J. —In the suit out of which this second appeal arises 
a olaim was made for pre-emption over a share in an undivided zamindari 
mahal. Both of the Courts below held that the right sued for had become 
•barred by limitation, and the question which we have to consider is whether 
that olaim was or was not so barred. 

The facts, which are uudisputed, are briefly as follows .— 

One Kamaruddin made a mortgage by way of conditional sale on the 20th 
.of September 1877, in favour of one Sardar Khan. Sardar Khan brought a 
.suit and obtained a decree for foreclosure under section 86 of the Transfer of 
'. Property Act. The conditional decree gra nted to him is dated the 12th of 

* Second Appeal No. 667 of 1894 from a decree of Syed Muhammad Sirajuddin, 
AdditlonaljBubordinate Judge of Meerut, dated the 20th August 1894, confirming a decree oi 
Baba Mohan Lai Huka, Additional Munuf of Meerut, dated the 92nd August 1898, 
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M*y 1884, and it fixed a period of ei^ months, as required by thab SMtiw, for 
payment. That date expired on the 12th of November 1884, Payment wai 
not made, but the mortgagee took no steps for obtaining an order absolute,und^ 
section 87 until the 19th of June 1890. The plaint in the present suit for 
prS'emptioo bears date tbe 17th of April 1893. The Courts below held that 
the right to pre-empt accrued from the 12th of November 1884, and they 
accordingly held that the suit was barred. In a recent Full Bench judgment 
of this Court iBatul Begam v. Mansur AH Khan), I. L. R., 20 All., 815, has beSn 
held, affirming a previous. Full Bench, that a share in an undivided aamindari 
mahal is not susceptible of physical possession in the sense of article 10 
of schedule II of Act No. XV of 1877, and further that.the period of limitation 
for pre-emption in such cases is governed by article 120, which provides a 
period of six years. A second question, however, remains to be decided, 
and that is whether the date from which the right to pre-empt accrues 
runs from the conditional order made in the suit for foreclosure under 
£8773 section 86 or from the expiry of the six months of grace granted under 
the same section or again "from the date of the order absolute passed under 
section 87 of the same Act. In Second Appeal No. 1014 of 1896 decided by 
me on the oth April 1898, I. L R.. 20 All., 368, I held that the right to pre¬ 
empt accrued, not from the date fixed in the decree under section 86 as the 
date on which the payment is to be made by the mortgagor, but from the 
date on which the mortgagee obtained the order absolute under section 87 of 
the Transfer of Property Act, 1882. My reasons for the view I took are fully 
set out in that judgment, and I need say no more here than that I still adhere 
to the view I then took. The learned advocate for the respondent argued that 
the date should be calculated from the time on which the mortgagor having 
failed to make payment within the time of grace would find any application 
made by him for further grace barred, namely, three years from tbe expiry of 
the period of grace. This point did not arise in Second Appeal No. 1014 of 
1896. It has been considered by the High Court of Calcutta in the case of 
Poresh Nath Mojumdar v. Ramjodu Mojumdar, I. L. R., 16 Cal., 246. It 
was there held, and I agree with the view there taken, that the mortgagor 
could redeem at any time until the order absolute under section 89 was made ; 
in other words, that his right to redeem was not extinguished until such 
order was made. I am therefore of opinion that the view taken by the Court 
below was erroneous, and as that Court decided in error on a preliminary 
point I would set aside its decree and nroand the suit to the Court of First 
Instance under section 562 of the Code of Civil Procedure. 

Bauepji, J.— I am of the same opinion. Two questions arise iifthis 
appeal. The first is as to the period of limitation applicable to a suit of this 
nature ; the second is as to the date from which limitation should be computed. 
The first question is concluded by the reoent,ruling of the Full Bench to which 
the learned Chief Justice has referred. The property being a share in [8783 an 
undivided zamindari mahal is not capable of physical possession : therefore 
article 10 of the second schedule of tbe Limitation Act is not applicable. There 
being no other specific article which can govern the suit, the only article whieh 
can apply would be article 120, which prescribes a limitation of six years. 

As regards the second question, I also agree in holding that limitation 
should be computed from the date on which the order absolute for foreolosure 
was made under section 87 of the Transfer of Property Act. So long as the 
right of the mortgagor to redeem has not become extinct the mortgaged 
property does not vest absolutely in the conditional vendee. Section 87 provides 
that if payment is not made within the time fixed in the decree passed under 
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^tion 86; the plaintiff mortgagee may apply for an order that the mortgagor 
ihould be debarred absolutely of bis right to redeem, and it further provides 
that on the passing of snob order the debt secured by the mortgage shall be 
disobarged. These provisions clearly show that so long as an order is not 
passed under that section the mortgagor’s right to redeem and the mortgage 
debt do not come to an end. Consequently it is only on the passing of an older 
under section 87 that the mortgagee, conditional vendee, becomes the absolute 
vendee of the mortgaged property. That being so, a right to claim pre-emption 
in respect of a sale which has thus become absolute can only arise on the date 
of the order absolute for foreclosure made under section 87. The date 
from which limitation should be computed cannot be held to be the date on 
which the conditional vendee might have made his application for an order 
under section 67, because, as I have said, until the conditional vendee obtains 
hie order under section 87 he continues to he the mortgagee, and it is only 
when he ceases to be the mortgagee and acquires the absolute right of 
the mortgagor that a claim for pre-emption can J)e preferred in respect of the 
transaction. 

For these reasons 1 agree in holding that the plaintiff’s claim was not 
barred, and that the Courts below b.ive erred in [379] holding it to be so. 
I also agree in the order proposed by my learned colleague. 

By the Court. —The order of the Court is that the decrees of the Courts 
below are set aside, and the case is remanded to the Court of First Instance 
with directions to readmit it under its original nbmber in the register 
and to proceed to determine the suit on its merits. The appellant will 
recover the costs of this appeal, and the costs hitherto incurred in the Courts 
below will abide the event. 

Appeal decreed and cause remanded. 

NOTES. 

CSeu also (189S) SlO All.. 446 ; (1902) 24 All.. 479 ; (1905) 27 All., 501.] 
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FULL BENCH. 

The 20rh April, 189H. 

Present: 

XTB. Justice Blair, Mr. Justice Banerji, and Mr. Justice Airman. 


Shiam Beliari Lai and another.Defendants 

, versus 

Rup Kisbore and others.Plaintiffs”. 


Civil Procedure Code, sections 312 and 320—Act No. VII of IbbS, sections 30 
and 66—Execution of^decree—Decree transferred to Collector 
for execution —Suit hu auction purchaser to confirm a sale 
which had been set aside by the Collector. 

At a sale of ancestral property held by a Collector executing a decree transferred to him 
under leotion 330 ot the Code of Civil Procedure the plaintifla, decree-holders, were the 

* Second Appeal No. 1053 of 1896, from a decree of Lala Pyare Lai, Officiating Judge 
ofMalnpori, dated the 20th July 1896, confirming a decree of Maulvi Macbar Hu ain. 
Subordinate Judge of Mainpuri, dated the 35th September 1394. 
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ftuotion purchasers. On the application of ^he defendants, judgment-debtors, the sale was 
set aside by the Collector. Thereupon the plaintifls, decree-holders, auction-purchasers, filed 
a suit for a declaration that the auction sale was a valid one and that the order of tha 
Collector setting it aside was iuefiectual. Held, that such a suit was xnaintainable- 

^ 8hib Svighy. Muhit Singh, I.L.R. 18 All., 437, overruled. Ugar Nath Titoari v^^Bhonath 
Tiwari, Weekly Notes, 1891. p. 41, and Diwan Singh v. Bharat Singh, I. L. R., 8 All., 808, 
referred to. • 

Thb plaintiffs in this case obtained a decree against the defendants, and 
in execution thereof they obtained an order for the sale of the ancestral pro¬ 
perty of the defendants. In accordance [3803 witli the rules prescribed by 
Government in respect of the sale of ancestral property, the execution of the 
decree was transferred to the Collector under section 320 of the Code of Civil 
Procedure. The property of the defendarjts was put up for sale on the 20th 
of September 1893, and was purchased by the plaintiffs with the leave of the 
Court. The defendants than applied to have the sale sab aside on the ground 
of irregularity in the publioation of the sale. The Collector, by his order of 
the 16th of November 1893, set the sale aside. Thereupon the plaintiffs brought 
the present suit for a declaration that the auction sale was a valid one and 
that the order of the Court setting it aside was ineffectual. The Court of First 
Instance (Subordinate Judge of Mainpuri) decreed the claim. The defendants 
appealed. The Lower Appellate Court (District Judge of Mainpuri) dismissed 
the appeal. The plaintiffs appc.aled to the High Court, and were there permit¬ 
ted to taka the plea, wHioli iiad not been taken in their ineoaoraDdum of appeal, 
that no such suit as that brought by the plaintiffs would lie. This question 
was referred to a Bench of three Judges. 

Mr, Boahan Lai and Munahi iiobind Prasad, for the Appellants. 

Pandit Sundar Lai and Pandit Baldeo Bnm Dave, for the Respohdents. 

The judgment of the Court (BlaIR, BaNERJI and AikmaN, JJ.) was 
delivered by Banerji, J. 

The simple question referred to this Bench is whether the present suit is 
maintainable. The facts out of which the suit arose were these. The 
plaintiffs obtained a decree against the present defendants, and in execution 
thereof they obtained an order for the sale of the ancestral property of the 
defendants. In accordance with the rules prescribed by Government in respect 
of the sale of ancestral property, the execution of the decree was transferred 
to the Collector under section 320 of the Code of Civil Procedure. The property 
of the defendants was put up for sale on the 20th of September 1893, and^was 
purchased by the plaintiffs with the leave of the Court. The defendants then 
£881] applied to have the sale set aside on the ground of irregularity in the 
publication of the sale. The Collector, by his order of the 16th of November 
1893, set the sale aside. Thereupon the present suit was brought by the plaintiffs 
for a declaration that the auction sale was a valid one and that the order of 
the Collector setting it aside was ineffectual. The Court of First Instance 
decreed the claim, and the Court of first appeal affirmed the decree of the first 
Court, The defendants prefer this appeal and the learned counsel who appears 
for them obtained the leave of the divisional Court which referred the case to 
this Bench to argue the question whether the suit was maintainabla, In 
support of the contention raised on behalf of the appellants is the ruling of this 
Court in Shib Singh v. Mukat Singh, I.L.R., 18 AU., 437. On the other hahd 
the contrary opinion is supported by the ruling in Ugar Nath Tiwari v BhOMth 
Tiwari, Weekly Notes, 1891, p. 41. In consequence of these conflicting rulings 
the question whether a suit of this kind can be maintained has been ref«rr«l 
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to this Bench. The decision in the case last mentioned followed the decision 
of the majority of the Full Bench in the case of Diwan Singh v. Bharat Singh, 

I. L. R., 3 All., 206. That case was decided with reference to the provi¬ 
sions of section 312 of Act No. X of 1877. Act No. XIV of 1882 has made no 
alteration in the wording of section 312. There can be no doubt that the last 
paragraph of that section is not happily worded. An order under that section 
must be either an order con&rming the sale or an order setting aside the sale. 
An order of the latter description cannot be sought to be set aside on the ground 
of irregularity, that is, of the existence of irregularity in publishing or conducting 
the sale. The suit which is forbidden by the last paragraph of the section 
cannot therefore be a suit to set aside any order passed under the section, but 
must be a suit to set aside an order passed under the first paragraph of the 
section only. Consequently, as held by the majority of the Full Bench in the 
case referred to, there is no prohibition against the [882] institution of a suit 
to set aside an order refusing to confirm a sale unless by subsequent legislation 
an alteration has been made in the law in resp|ct of the maintenance of such 
a suit. We must assume that when the Legislature re-enacted in Act No. XIV 
of 1882 the provisions of section 312 of Act No. X of 1877 it did not intend to 
make any alteration in the law as it was interpreted by the majority of the 
Pull Bench in the case referred to. The learned Judges who decided the case 
of Shih Singh v. Mukal Singh, I. L. R, 18 All., 437, were of the opinion that 
.Act No. VII of 18H8, by which section 320 of Act No. XIV of 1882 was amend¬ 
ed, took away from the Civil Courts the right to emtertain a suit for the 
confirmation of a sale which had been set aside by the Collector in the exer¬ 
cise of the powers given to him under the rules framed by the Government in 
pursuance of the provisions of section 320 as amended by Act No. VII of 
1388. With this opinion we are unable to agree. By section 30 of Act 
No. VII of 1888 the third, fourth and fifth p.iragraphs of section 320 as they 
^ now exist were added. The third paragraph empowers the Government to 
frame rules conferring upon the Collector or any ga;;etted subordinate of 
the Collector the powers which the Court which transferred the decree to 
the Collector might exercise in execution of the decree, if the execution thereof 
bad not been transferred to the Collector. Such rules have been framed by 
the Government. The penultimate paragraph of that section provides that the 
powerp conferred on tiie Collector, or any gazetted subordinate of the Collec¬ 
tor, or upon any appellate or revisional authority, by the rules so framed, 
cannot be exercised by tbe Court or by any Court exercising appellate or 
revisional authority in respect to the decrees or orders of that Court. The 
wtords " the Court ” clearly refer to the Court alluded to in the previous portion 
of the section, namely, the Court to which application was made for the 
execution of the decree and which as such Court transmitted the decree 
to the Collector for execution. So that the penultimate paragraph ot 
[883] section 320 as amended by Act No. VII of 1888 does not take away 
the jurisdiction of any Court other than tbe Court referred to in it. If the 
execution of the decree hud taken place in tlie Civil Court which transmitted 
it to the Collector, a suit of the nature of the present suit would, under the 
Full Bench ruling in Diwan Stngh v. Bharat Si7igh, I. L. R , 3 .MI., 206, have 
been maintainable. The fact that fho Collector exercises the powers which 
the Civil Court could have exercised hut for the provisions of section 320 and 
the rules framed under it cannot deprive the ordinary Civil Courts of the 
jurisdiotion to entertain such n suit. For the above reasons onr answer to 
the reference is that the suit is maintainable. 

Both the parties consent that this appeal he decided by this Bench. As 
the only point yhioh really 'arises in this appeal was the plea which has been 
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disposed of by the above decision and the other pleas in the meraorandnm of 
appeal have been abandoned, the result is that this appeal fails and is 
dismissed with costs. 

Appeal ditmiaud. 


NOTES. 

c This wai followed in (1903) 25 All.rSSS ; (1909) 5 N. L. B., 121.1 
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APPELLATE CIVIL. 


The 21st April, 1898. 

Present: 

Mr. Justice Burkitt and Mr. Justice Dillon. 


Girdhar Das and others.Deoree*holders 

versus 

Har Shankar Prasad.Judgment-debtor.* 


Execution of decree — Limitation—Civil Procedure Code, section 326 — 
Execution as to*tmmoveal>le property of judgment-debtor stayed 
by reason of the propel ty being in charge of the Collector. 

The plaintiSe obtained in 1874 a decree for money against the defendant. In 1879, by 
an order under section 326 of the Code of Civil Procedure, the immoveable property of the 
judgment-debtor was placed under the management of the Collector. Before this order waa 
made, and during the period when the judgraent-debtor’a property was in charge of the 
Collector, various applications for execution were made by the decree-holders. Finally, in 
1896, about [881] ten years after the last preceding application, the decree-holders applied 
for execution of their decree shortly after the property had been released by the Collector. 
Held that as regards the immoveable property of the judgment-debtors, against which 
execution was sought, the application was not barred by limitation, inasmuch as the decree- 
holders had no remedy by execution against that property until the Collector's management 
had ceased. * 


The facta of this case auffioiently appear from the judgment of the'Oourt. 

Pandit Baldeo Bam Dave and Babu Baidiya Nath Daa, for tb« 
Appellants. 


Munahi Bam Prasad, for the Bespondent. 

Burkitt and Dillon, JJ. —This is an appeal against an order dismissing 
an application for a certificate of non-satisf&ction of a decree which prayed 
that the decree be sent to the Court of the Judge of Ghazipur for ezeoution. 
The admitted facts are these. The decree was passed in 1874, and several 
applications for execution were made respecting it down to October 1879. 
In October 1879, by an order passed under seotion 326 of the Code of Oivil 
Procedure, the Collector of Ghazipur was authorised to provide for the satis¬ 
faction of decrees due and outstanding against the judgment-debtor, one Babu 
Har Shankar Prasad. Under the provisions of section 326 the Collector is 
armed with all the powers given by sections 320 to 325C, both inclusive, and 
all the provisions of those sections apply in such a case. The appellants 


* First Appeal No. 149 of 1897 from a deoreo 
Judge of Benares, dated the 27th March 1897, 


of Babu Nilmadhub Rai, 


Soberdioatf 
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here applied to the Oolleotor to have satisfaction of their decree, but the 
request was refused, as will be seen Trom the case of Girdhar Das v. The 
Oolleetor of Qhazipur, Weekly Notes, 1896, p. 69. It is quite unnecessary 
here to discuss the reasons why the appellants* application for satisfaction of 
their decree was refused by the Collector. Suffice it to say that it was refused. 
The appellants appear to have made sonne subsequent applications in 1880 
and 1886, the results of which we do not know. The present application 
was made in July 1896, that is, not long after the Collector had com¬ 
pleted the duties imposed on him by sections 1122 to 326. It was urged in the 
L886] Court below that the application was time-barred, and the learned 
Subordinate Judge has affirmed that contention. In our opinion the decision 
appealed against is not correct. We have no doubt that under the last clause 
of the first paragraph of section 325A no Court could have issued any process 
of execution on the appellants’ decree against any immoveable property in the 
district of Ghazipur belonging to the judgment-debtor as long as it was in the 
hands of the Collector. It may be that execution might have issued against 
the person or moveable property of the judgment-debtor, but with that we have 
no concern now. Turning now to the last paragraph of section 325A we find 
that, so long as the Collector is able to exercise any of the powers or duties 
imposed on him by sections 320 to 32.5C. which in this case was the period 
from October 1879 to March 1896, the period during which he exercised such 
powers shall be excluded from the period of limitation applicable to the execu¬ 
tion of any decree affected by the provisions of section 325A in respect of any 
remedy of which the decree-holders have thereby, tlTat is under this section, 
been temporarily deprived. Now we have no doubt that the decree in question 
here was affected by the provisions of sectiou 325A, inasmuch as the last 
clause of the first paragraph of section 325A prevented a Civil Court in execution 
of a decree for money from issuing any process against the judgment-debtor’s 
immoveable property in the hands of the Collector. The decree in this case is 
a decree for money. It follows therefore that the decree-holders were thereby, 
that is by the last clause of the first paragraph of section 325A, temporarily 
deprived of remedy against the immoveaido property of their judgment-debtor 
in the district of Ghazipur. We think therefore that in respect of the property 
as to which they were temporarily deprived of their remedy, the decree-holders 
are now entitled to execution. But we desire to make it clear that the execu¬ 
tion can be in respect only of the property referred to in the last clause of 
section 325A, that is to say, the property as to which their remedy for execution 
was [886]* temporarily withheld. We allow tins appeal. We set aside the 
decree of the lower Court with costs, and we direct that Court to issue 
a certificate of non-satisfaction if the decree has not been satisfied. The 
appellants will have their costs in this Court. 

Appeal decreed. 
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Tke 22n(f Aprilt IdOS. 

Pbbsbnt: 

Mr. Justice Bansbji and Mr. Justice Airman. 


Hamid-ud-din.Judgment-debtor 

veraiifi 

Kedar Nath.Decree-holder. " 

Act yio. IV of 1882 {Transfer of Property Act), section 90—Application for a 
decree over against non-hypothecated property—Balance 
legally recoverable — Limitation. 

On an application under tectiou 90 of the Transfer of Property Act, 1882, the time to 
be looked at in considering whether the balance sought to be recovered is legally recover¬ 
able from the mortgagor is the date of the institution of the suit and not the date of the 
making of the application under action 90. Bageshri Dial v. Muhainiiiad Naqi, I. L. R., 
16 All., 331, referred to. 

The facta of this case sufficiently appear from the judgment of the Court, 

Mr. Amir-ud-din, for the Appellant. 

Mr. Abdul Majid, for the Bespondeut. 

Banerji and Aikman, JJ.—This appeal arises out of an application for 
a decree under section* 90 of Act No. IV of 1882. The judgment-debtor is 
the appellant before us, and the grounds taken by him are two:—first, that 
the application was barred by limitation, and secondly, that the matter is 
res judicata iu consequence of the decree pa8.sed in the original suit. 
The suit was one for sale upon a mortgage of tlie 16th of September 1889. 
The amount secured by the mortgage was payable on demand, and the 
mortgage-deed was a registered instrument. The suit for sale was brought 
on the 29tb of January 1891. The plaintiff asked for a decree not only for 
sale of the mortgaged property, but also against the person and the other 
property of the mort-[387]gagor. The Court of First Instance refused Ho 
make a decree against the person of the mortgagor and against the other 
property, and limited its decree to one for sale of the mortgaged property. That 
decree was affirmed by the Court of First Appeal, which held that theefaim for 
a decree against the mortgagor’s person and other property was premature. 
The mortgagee caused the mortgaged property to be sold in execution of the 
decree obtained by him. The proceeds of the sale having proved insufficienfr-to 
pay the amount due to him, he made the present application on the 3rd of 
August 1895 for a decree under section 90 of Act No. IV of 1882. It is 
contended that since the Court in the original suit refused to make a decree 
against the person of the mortgagor and agaitist non-hypothecated property 
it is not open to the decree-holder now to ask for such a decree under section 
90. We are unable to accede to this contention. Wo agree with the 
observations contained in tbe judgment of this Court in Musaheh 
KUn V in^yai UlUk. 1. L, K., U All., 6U. In th.” 
observed:— In our opinion section 13 of the Code of Civil Procadur« 
would not apply to an application under section 90 for a decree nn 
whether the plaintift had or had not olaimed originally in hi, enit’anheequent 
r elief, or whether, if claimed, such subseq uent relief, had been allowed or 

• Second Appeal No. 166 of 1896 from an order of Pandit Rai N^th 
Judge of Moradabad, dated the 16th December 1896, revereing i deorefof n.K. »[^‘“*** 
Chandar Ohakravarti, Muneif of Sarobhal, dated the 7th September ml ^ ^ Bkawani 
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disallowed by the Ooort when making the deocee under section 88, the time (or 
adjudicating on the claim for subsequenlf relief not arriving until the decree 
^under section 88 had been exhausted." As regards the second plea, namely, 
j^that of limitation, we have to consider whether, under section 90, the balance 
"/which must be legally recoverable should be a balance which might be legally 
recoverable on the date of the institution of the suit or on the date of the 
application for a decree under the section. We are clearly of opinion that the 
former is the date which must be looked to. If we were to hold otherwise, 
serious injustice might result. The debt might be a debt not barred by limita¬ 
tion and legally recoverable from the mortgagor personally on the date [ 888 ] of 
the institution of the suit, if the mortgagee chose to ask for a decree against 
his person only. If he sued for sale, the proceedings connected with the sale 
might be protracted, as they often are, for such a length of time that the 
mortgagee’s personal remedy, if he were to claim such remedy after the sale, 
would be barred. This certainly could not have been contemplated by the 
Legislature. Our view is supported by the observations contained in the ruling 
already quoted, and also by the judgment .of our brother BuRKITT in 
Bage&hri Dial v. Muhammad Naqi, I. L. R., 15 All., .^31. For these reasons 
we are of opinion that if the balance would have been legally recoverable 
from the mortgagor otherwise than out of the mortgaged property at the date 
of the institution of the suit, the mortgagee would be entitled to a decree under 
section 90. Wo have next to consider whether on the 29th of January 1891, 
when the suit of the decree-holder was brought, the balance now sought to be 
realized was legally recoverable personally from the mortgagor. The Lower 
Appellate Court has found that payments were made of interest as such on 
the 22nd of June 1884 and the 26th of February 1886. As the period of 
limitation for a suit personally against the debtor was six years, by reason 
of the mortgage-deed being registered, these payments save the operation 
of limitation under section 20 of the Indian Limitation Act, as the first 
payment was made within six years of the date of the bond, that being 
the date on which limitation began to run, and the suit was brought within 
six years of the date of tho second payment. Moreover, the Lower Appellate 
Cgurt has found that letters acknowledging liability were written by the debtor 
on the 13th of September 1885 and the l'7th of June 1888 ; from the dates 
of those letters also the suit was, with reference to section 19 of the Limitation 
.Act, within time. For the above reasons we hold that the balance now claimed 
was legally recoverable, and the Losvor Appellate Court has rightly overruled 
the ohjeotioD of the judgment-debtor. 

We dismiss this appeal with oosts. 

Appeal diemissed. 

NOTES. 

(The data of filing the suit is tfjo one to be looked at:—(1908) 30 All,, 388 ; (1906) 33 
tJal., 867 : (1906) 3 A. L. J.. 40.3; (1901) A. W. N.. 193.] 
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qUESK'SBIPKESS V. 


[889] REVISIONAL CRIMINAL. 

The 25th April. 1898. 
Pbbsbnt: 

Mr. Justice Dillob. 


Qaeen-EmpresB 

versus 

Ohittar and another.* 

Act No. XLV of 1660 {Indian Penal Code), section 215—Agreeing or 
consenting to take illegal gratification—Nature of agreement or consent. 

In order to oonstitute the oflence punishable under section 216 of the Indian Penal 
Code it is neoessary that the person who is willing to take and the person who is willing 
to give the illegal gratification must agree not only as to the object for which the grati* 
fication ie to be given, but also as Jo the shape or form the gratification is to take. 

This was an application for revision of an order passed by a Deputy Magis¬ 
trate of the Mozaffarnagar district convicting the petitioners Chittar and Nisar 
of an offence punishable under section 216 of the Indian Penal Code and 
sentencing then 3 each to eighteen months’ rigorous imprisonment. The order 
in question was confirmed on appeal by the Sessions Judge of Meerut on the 
14th of March 1898. 

It appears that a bullock belonging to one Boli was stolen on the night 
of the 2nd of January 1898. Boli, who was a resident of the village Bhahisa, 
took with him certain of the residents of that village and proceeded to the 
^ adjoining village of Harya Khera, of which village Chittar was the headman 
and Nisar the lambardar. There a panohayat was called at which Chittar 
and Nisar were both present. At that meeting the petitioners demanded thirty 
rupees as a reward for returning the bullock. Boli declined to pay this sum, 
but offered fifteen rupees, which offer was refused by the petitioners, and the 
negotiation therefore fell through. A few days afterwards another interview 
took place between the parties, when the demand and offer above indicated 
were renewed, and with a similar result. 

It was argued on these facts that there had been neither an agreement 
nor consent to take a gratification within the meaning [393] of section 216 of 
the Indian Penal Code, nor an attempt to commit the offence defined by that 
section. 

Mr. W. Wallach, for the Applicant. 

The Government Pleader (Munshi Ram Prasad), for the Crown. 

Dillon, J.—This is an application for revision of an order passed by 
Pandit Prem Nath, Deputy Magistrate of Muzaffarnagar, convicting the 
petitioners of an offence under section 216 of the Indian Penal Code, and 
sentencing them to eighteen months’ rigorous imprisonment each, which order 
was confirmed upon appeal by the Sessions Judge of Saharanpur on the 14th 
of March 1898. » 

The facts upon which the conviction was had are as follows :—A bullock 
belonging to Boli» the complainant in this case, was stolen on the night of 
the 2nd of January of this year. Boli, who was a resident of Bhahisa, took 
with him certain of the residents of that village and proceeded to the adjoin¬ 
ing village of Harya Khera, of which the petitioner Chittar is the headman 


* Criminal BevUion No. 164 of 1698. 
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and the petitioner Nisar the latnbardar* There a panohayat was called, at 
which the two accused were present. 'What happened at that meeting of the 
villagers is deposed to hy the witnesses for the prosecution in this case. It 
is in evidence, and has bean found as a fact by both the lower Courts, that the 
petitioners demanded thirty rupees as a reward for returning the bollock. The 
complainant declined to pay this sum, but offered fifteen rupees, which offer 
was refused by the petitioners, and the negotiation therefore fell through. A 
few days afterwards another interview took place between the parties, when 
the demand and offer above indicated were renewed, and with a similar result, 

It is upon this statement of facts that the question arises whether the 
petitioners have committed an offence under section 215 of the Indian Penal 
Code, or whether they are guilty of an attempt to commit such offence. 

The provisions of the section are as follows:—'* Whoever takes, or 
agrees or consents to take, any gratification under [891] pretence or on 
account of helping any person to recover any movable property of which he 
shall have been deprived by any offence punishable under this Code, shall, 
unless he uses all means in his power to cause the offender to be apprehended 
and convicted of the offence, be punished with imprisonment of either 
description. * * * *" 

In the first place, I will consider the question whether the petitioners have 
committed the offence punishable under this section. Did the petitioners 
take, or agree or consent to take, any gratification? I think not. To my mind 
the words " takes, or agrees or consents to take,” as used in this section imply 
that the person taking the gratification and the person giving it have agreed, 
not only as to the object for which the gratification is to be given, but also as 
to the shape or form the gratification is to take. Of course, if a person has 
actually taken a gratification from another, it must be assumed that be agreed 
to take, and the other to give it in that particular form or shape; but where 
the gratification has not actually passed and there is a disagreement as to the 
form or shape that the gratification is to take the idea of agreement or consent 
is negatived. In this view the petitioners neither took nor agreed nor con¬ 
sented to take any gratification, and did not therefore bring themselves within 
th5 purview of section 215 of the Indian Penal Code. It remains to consider 
whether they are guilty of an attempt to commit the offence mentioned in 
seotion,215of the Indian Penal Code. In my opinion an attempt to take a 
gratification within the meaning of section 215 of the Indian Penal Code 
necessarily includes the idea of a concurrence of wills between the giver and 
taker; with this much superadded thereto, that some act has been done prelimi- 
nafy to the act of taking. In other words, an attempt is a stage in the com¬ 
mission of the offence which is intermediate between the agreement or con¬ 
sent and the actual taking. 

Holding, as I do, this view pt the law, it follows that in my opinion the 
petitioners have committed neither the offence made [392] punishable by 
section 215 of the Indian Pena) Code nor that made punishable by section 215 
read with section 511 of the Indian Penal Code; and it only remains to add 
that, acquitting them of the charge on which they have been convicted, I 
reverse their convictions undef section 215 of the Indian Penal Code and the 
sentences passed on them thereunder, and as the petitioners are on bail, I 
direct that their bail bonds be cancelled. 
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( 90 ill. 891 ] 

APPELLATE CIVIL. 

The 28th Aprtl, 1898. 

Present: 

Mb. Justice Blair and Mr. Justice Aikman. 


NaDd Kishore Lai.Defendant 

versus 

Suraj Prasad.Plaintiff.* 


Act No, IV of 1882 (.Transfer of Property AcC), sections, 122 and 123 — Gift — 
Registration—Registration of deed of gift of immovable property after the 

death of the donor. 

A gill of immovable property duly made by means of a registered deed ii not invalid 
merely because registration of the deed of gift may have taken place after the death of the 
donor. Eavdti v. Ram Lai, I. L. B., 11 All., 319, referred to. 

The facts of this case sufficiently appear from the judgments of tbe'Benob. 
Mr. Abdul Raoof ex\8. Pandit Sundar Lai, for the Appellant. 


Munahi Oobind Prjisad, for the Respondent. 


Blair, J. —The suit out of which this second appeal arises was a suit in 
which the heir-at-law of Gaya Prasad claimed possession of property late of 
Gaya Prasad. The defendant set up a deed executed by Gaya Prasad and 
alleged to be duly registered, which purported to be a deed of gift transferring 
to the defendant the property in question. The Court of First Instance 
dismissed the plaintiff’s claim, holding the deed of gift to be a valid transfer 
to the defendant of the property in question. The Court of first appeal reversed 
tbe decision of the Court of First Instance upon [393] the finding that no good 
and valid deed of gift had ever been executed by Gaya Prasad and " completed 
by the donor, who died before it could be registered.” That finding dispdses 
of the appeal. The learned Judge did not enter upon the other questions raised 
in it. The defendant appeals to this Court upon the contention that under 
the circumstances of the case the deed in question is a good gift in law. The 
other grounds of appeal were not argued by the appellant’s advocate, such 


arguments in his opinion being unnecessary at this stage. The provisions of 
the Transfer of Property Act in relation to deeds of gifts are to be found in 
sections 122 and 123. Section 122 defines gift, such definition covering all 
gifts whether of movable or immovable property. Section 123 in its first clause 
deals with instruments by which transfer by way of gift may be made of 
immovable property. There is a condition for\he validity of every gift laid down 
in section 122 that there rnust be an acceptance by the donee during the 
lifetime of the donor and while he is still capable of giving. It might have 
well been provided by the Legislature, had it so intended, that such acceptance 
could not be effectively given until after the detfd of gift had been registered, I 
find no such provision in that section, and am not inclined to impose restric¬ 
tions not expressly nnacted by law. Section 47 of the Registration Act provides 
that a registered deed shall operate from the time from which it would have 
commenced to operate if no registration thereof were required or made and 

• Second Appeal No. 218 of 1896, from a decree of V, A.^^HhTEsqTuiatricrj^rpT^'* 
Gorakhpur, dated the 4th February 1896, reversing a decree of Pandit Rai Indar 
Subordinate Judge of Gorakhpur, dated the 12th November 1896. Narain, 
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not from the time of its registration. I/i this ease beyond doubt registration 
was effeoted post mortem, and we have the authority of the Full Bencli case of 
Uardei v. Bam Lai, I. L. R.. 11 All., 319, that such registration is not open 
to dispute. The question whether a good and valid acceptance of a gift may be' 
made, in the case of immovable property, before registration, is not expressedly 
decided in that case, hut tlie effect of the decision apparently was to uphold 
the deed of gift in the case whera thp acceptance had been effected previous to 
registration. Tlie result is that 1 would set aside the decree of the learned 
[39>] Judge and remand the case under section 562 of the Code of Civil 
Procedure for disposal upon the merits. I would also grant the appellant costa 
of this.appeal. 

AiklUan, J. —I also am of opinion that this appeal must be allowed, and 
I concur in the order proposed. The plaintiff’s suit was to recover possession 
of the disputed property. This suit was resisted by the defendant on the 
strength of a deed of gift executed in his favour by Gaya Prasad, the last owner 
of the property. The Court of First Instance found in favour of this deed of 
gift and dismissed the plaintiff's claim. The plaintiff appealed to the District 
Judge. The first ground set forth in the memorandum of appeal to the 
lower Court is as follows: —It is admitted by the lower Court that 
^jihe deed of gift in dispute was not registered during the life-time of the donor, 
■'therefore its registration after the death of the donor is not suflScient to trans¬ 
fer the property." This plea was given effect to by the learned Judge. He 
4ays:—“ As a matter of fact, there was no deed of gift completed by the 
donor, who died before it could ha registered. The document was subsequently 
registered by the donor's widow, and respondent contends that this 
registration completed the gift. It did nothing of the sort. The registration 
may have been all right under section 35 of the Registration Act, and 
the document as being registered is fully admissible in evidence. But 
registration will not make a gift. The donee cannot accept until the donor has 
divested himself of his title. The donor can only divest himself of his title 
by a registered deed, and when the donor in this case died, there was no regis¬ 
tered deed in existence." The learned District Judge has by the above decision 
held that section 123 of the Transfer of Properly .Act means that in order to 
be valid a deed of gift of immovable property must be registered during the 
lifn-tii^e of the donor. In my opinion there is no ground fnrso holding. The 
word ‘ registered ” is defined in section 3 of the Transfer of Property Act, and 
there cannot be any doubt, that tlie deed in question is a registered deed within 
the meaning of the definition. Section 4 of the same Act also provides that 
sebtion 123 [398] shall bo read as supplemental to the Indian Registration Act 
of 1877. There can be no doubt then with reference to these sections that the 
deed of gift is a "registered instruraent.” The Legislature might, had it seen 
fit, have enacted that for the purposes of makmg ag'ftof immovable property, 
the transfer must be effected by an instrument signed by or on belialf of the 
donor, attested by at least two witnesses, and rogiaferod in the life time of the 
donor. But that is not what has been enacted. For the above reasons I am 
of opinion that the view taken by the District Judge is erroneous. 

By the CODBT.— The Order of the Court is that the appeal is allowed, 
the decree of the Lower Appellate Court is set aside, and the case remanded 
under the provisions of section 562 of tlie Code of Civil Procedure for decision 
of the other grounds raised in the memorandum of appeal to the lower Court. 
The appellant will receive his costs of this appeal. 

Appeal decreed and cause remanded. 


g aIjLi.—88 


257 



muhammad siafdab husbm r. pur an oh and Ac. [1898] 


\ . ITbia WM approved in (1906) 38 Cal., 68*4; (1908) 83 Bom., 441. Sea, however. (1*19) 
14 1. 0., 61 (^l.).l 


C SO Ml. 898 J 

The 4th May, 1S98. 
Pkeseot: 

Mr. Justice Aikman. 


Muhammad Safdar Husen.Defendant 

versus 

Puran Ghand and others.Plaintiffs.* 


divil Procedure f^ode, section 25 — Transfer—Application to High Court 
after rejection of a similar application by the District Judge—Application 

disallowed. 

‘ Where an application to a District Jud^c to transfer a suit ponding in the Court of the 
Subordinate Judgo to his own file had boon grautod, the High Court declined to entertain 
an application for transfer of the same suit from the Cjurt of the District Judge. Farid 
Ahmnd v. Dulariliibi, I. Ii. R., 6 All., 233, referred to. 

The facts of this case authciontly appear from the order of the Court. 

The Hon’ble Mr. Canlan and Mr. W. K. Porter, for the Applicant. 

Pandit Moti Lai, for the Opposite Parties. 

' Aikman, J. —1 his is an application asking this Court to transfer a civil 
suit now pending in the Court of the District [3963 Judge of Cawnpore to the 
Court of some native Subordinate Judge. The appli< ation is made by the 
defendant in the suit. A rule was obtained ciilling upon the plaintiff to show 
cause why the transfer asked for should not bo made. The parties have 
appeared to-day. I have heard the arguments of counsel on each side and 
considered the affidavits and counter-affidavits filed by the plaintiffs and the 
defendant. In ray opinion the rule must he discharged. It appears that the 
suit was instituted in tlie Court of the Subordinate Judge of Cawnpore on the 
27th of Mirch 1897. Owing to the pressure of case work in that Cttuitthe 
date fixed for the trial of the case was the 2nd of January 1899. On the 
ground that some of the witnesses who were to he examined were advanced 
in years, the plaintiffs moved the District Judge to call up the case to his own 
file in order that it miglit he taken up at an early date. Ihe District Judge 
granted this application, and fixed the 30th of March 1898 as the date upon 
which the case was to be taken up. Before it came on for hearing the rule 
referred to above was obtained. The learned, advocate for the piainiiffs in 
allowing cause argued on the strength of the ruling in band Ahmad v. Dulari 
Bibi, I. Ij. R., 6 All., 233, lhat this Court ought not to grant the application 
for transfer, as to do so would be to review an order passed by the District 
Judge under section 2.5 of the Code of Civil Procedure, which in the case cited 
it WHS held this Court was incompetent to do. *l am of opinion there is force 
in this contention. I am further of opinion that on the rrierirs, and with 
referer.c.^ to the counter-affidavit filed by the plaintiffs, sufficient cause has 
not been shown for removing the suit from the Court of the District Judge. 
If the parties think that the District Judge is not sufficiently acquainted with 
the character in which the ditputid are writlfn, it will he open to 

* Misoellsneous Application No. of I89S. • “ 
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them to oell the evidence of experts. I^or the above reasons I discharge the 
rule with ooste. Under Buie 218 of the Buies of Court of the 18th of January 
1898,1 fix the advocate’s fee at Bs. 64. 

. . . . Rule diacharged. 

N0TB8. 

Cin (1910) 11 0. L. J., 318 this was explained to have prooeoded on the merits of the 
«a*e, vrithoat denying the jurisdiction to order a transfer.] 

[397] The 4th Hay, 1898. 

Present: 

Mr. Justice Burkitt and Mr. Justice Dillon. 

Pirbhu Narain Singh.Decree-holder 

versus 

Rup Singh.Judgment-dehtor. * 

Execution of decree—Duties of executing Court—Act No. IV of ISS'-i 

{Transfer of Property Act), section 88 — Decree for sale on a mortgage 
wrongly allowing interest after date fixed for payment. 

Where a decree for sale under the Transfer of Property Act as framed is ambiguous, the 
Court executing it must put its own construction on it, and if possible will construe it 
as A decree properly framed according to law ; but where th9re is no ambiguity in the 
decree, the executing Court is bound to execute it according to it-i terms, whether the decree 
be right or wrong. Amolnk Rant v. Lnchini .Vamin, 1. L. R., 19 All., 174, and BudshaA 
Brgnm v. Ilardai, Weekly Notes, 1698, p. 17, referred to. 

The facts of this case sulQciently appear from the judgment of the Court. 

Pandit Hundar Lai, for tlio Appellant. 

Bahu Paibati Charan Chatterji, for the Respondent. 

Burkitt and Dillon, JJ. —This is an appeal from an order of the 
Suhordinar .0 Ju'lge ot Muiupuii passed in execution of a decree which M.iharaja 
Pifhhu Narain Singh liad obtained ngvinst Raja Rup Singh. The suit in 
which the decree was passed was a suit upon a mortgage for recovery of a sum 
of monay secured hy the mortgage by sale of tlie property mortgaged. The 
decree under section HH of the Transfer of Property Act was passed on the 
27th of May I'-US and the order absolute under section 89 of the same Act on 
the 6 th of March 1896. The decree was then sent lor execution to the 
Cotiector, as the property ordered to be sold was ancestral property. During 
the course of those proceedings the judgment-dehtor applied to the Subordi¬ 
nate Judge, objecting to the decree being executed for the full amount stated 
in the order absolute. The poinj ho took was that the decree under section 88 
did not allow interest on the mortgage debt, after the 27th of November 1895. 
The Subordinate ludge, disregarding the order absolute which had been passed 
on the6.1i of March 1896, allowed the objection, and, hy order [398] dated 
the 27th of June 1897, directed that all interest subsequent to the 27ih of 
November 1895 should be disallowed, and ordered the execution clerk to "pre¬ 
pare a correct account ” of the money duo on the mortgage; that is to say, the 
Subordinate Judge practicilly directed the preparation of a new’ order absolute, 
notwithstanding that no appeal had been preferred against the order absolute 
prepared on the 6 th of March 1896. In our nninion the latter order absolute 

* First Appe.tl N.i, ‘216 ot ls97. from on order oi M.mlvi Mubaiumad Mashar Husain 
Khan, Silbordinate Judge of Mainpuri, dated the 26th June 1897. 
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is now final and oonclusivo in the oas^. It is contended by the respondent’s 
vakil that his client was not properly served with notice of the application on 
which that order was made, and that he did not come to know of it until 
notice was served on him under section 248 of the Code of Civil Procedure. 
Whether that statement be true or not is immaterial here. If the respondent 
was unaware of the proceedings taken to have that decree prepared, he might 
perhaps have applied under section 108 of the Code of Civil Procedure to 
have that order absolute set aside, or*he might have asked for a review of 
judgment, or he might have appealed against it to a higher tribunal. He 
adopted neither of these courses. That order absolute, as we have said before, 
is now final and conclusive, and this Court sitting as an execution Court cannot 
enter inr,o the question as to whether that order absolute, which ia«tbe decree 
in execution before us, was or was not properly prepared. All that this Court 
as an execution Court can do is to see that that decree is executed as it stands. 
There can be no doubt that the order absolute does give the decree-holder 
interest after the 27th of November 1896. On this finding it is almost 
unnecessary for us to enterltjto the question as to whether the decree under 
section 88 passed on the 27th of May 1896 did or did not give interest after 
the 27th of November 1896. On that point, however, we have no doubt. 
That decree declared that on the date first mentioned Rs. 47.410 4 will be 
payable to the plaintiff. Of that sum Rs. 40,000 was the principal sum 
secured by the mortgage, Rs. 5,412 was for interest up to the date of 
suit as mentioned in ^he plaint, and the remainder, Rs. 1,984-4, w’ere 
[399] for costs of the suit. This sum of forty-seven thousand four hundred and 
odd rupees did not include any interest after the date of the institution of the 
suit. The decree then goes on to provide for interest between the institution of 
the suit and the 27t,h of November 1895, by directing tlie judgment-debtor to 
pay Rs. 47,410-4-0 with interest during the pendency of the suit on the 27th of 
November 1895. It then went on to direct that the defendant should pay 
future interest at one per cent, ppr mensem. It does not in so many words 
say that that interest shall run up to the date of payment, but we have no 
hesitation in finding that such was the meaning and intention of the decree. 
Therefore, in our opinion the order absolute passed on the 6th of March 1Q96 
was right in allowing interest subsequent to the 27th of November 1895. It 
was contended that, the Court hearing the suit had no power to award interest 
after the 27fh of November 1895, and in support of that proposition the case 
of Amolnk Earn v. Lachmi Narain, I. L. R.. 19 All., 174, was cited. In our 
opinion that case does not apply here, as explained by one of us in the case of 
Badshah Eegnm v. Musommat Ilardai, Weekly Notes, 1898, p, 17. If there 
were any ambiguity in the decree under section 88 and the execution Court had 
to construe that ambiguous decree, the execution Court would no doubt be 
right in assuming tlmt the decree was one strictly within the terms of the law 
and that it refused post diem interest. Sucli^ however, is not the case here. 
We are of opinion that the decree under section 88 clearly and unambiguously 
allowed interest subsequent to the 27th of November 189-5. For the above 
reasons we are of opinion that the order of the Subordinate Judge must be 
reversed. We therefore allow this appeal, amj, setting aside the order of the 
Subordinate Judge, w'e direct that execution shall proceed as heretofore on the 
order absolute of March 1896, by which interest was allowed after the 27th of 
November 1896. The appellant will have his costs in this Court. 


NOTES. 


Appeal decreed. 


C See also (1899) 21 All., 361; (1907) 85 Cal., 221.] 
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[400] The 6tn May, JS9S. 

Present: 

Mr. Justice Burkitt and Mr. Justice Dillon. 

Bandhu Prasad.Opposite Party 

versus 

Dhiraji Kuar.Petitioner.* 

Act No. VIII of 1H90.{Guardian and Wards Act), section 34 — Joint Hindu 
family—Guardian and minor—Court not competent to appoint a guardian to 
the property of a minor who is a mcmher of a joint Hindu family. 

It is not competent to a Court to appoint a guardian to tbe property of a minor when 
Buoh minor is a member of a joint Hindu family aud baa no other property than hie share in 
the joint family estate. Jhabbu Singhv. Gnnga Bishen, I. L. R., 17 All., 529, and Qurja v. 
Maker Singh, Weekly Notes, 1896, p. 30, referred tc. * 

In this case the District .Judge of Azarngarh had appointed one Bandhu 
Prasad as guardian of the property of a minor relative, Shimhhu Nath. Bandhu 
Prasad and Shimbhu Nath were members of a joint Hindu family. The mother 
of Shimbhu Nath applied to the Judge's Court stating that Bandhu Prasad 
had been dealing with the minor’s property adversely to the interests of the 
minor, and praying that the Court would take steps 4or the protection of the 
minor. On this petition the Court after hearing the parties ordered the guardian 
to find security in Rs. 30,000 under section 34 of Act No. VIII of 1890, and 
to pay into Court a sum of Rs. 2,904-7-1 which had come into his bands by 
sale of some of the minor’s property. From this order Bandhu Prasad appealed 
to the High Court. 

Pandit Moti Lai, for the Appellant. 

Burkitt and Dillon, JJ.- -The order of the District Judge in this case 
cannot bo supported. When in the application'to be appointed guardian it was 
stated by the intending guardian that he and the intcsnded ward were members 
of a joint and undivided Hindu family, and that the ward had no property other 
than his interest in the joint property, it was not competent to the Court to 
appoint* A guardian of the property of the minor, and the application as far as it 
affected the property should have been rejected. This rule has been laid down 
in the case of Jhabhu{.k0i'\ Singh v. Gnnga Bishen, I. L. R., 17 All., 529. See 
also Gurja v. Moher Singh, Weekly Notes. 1896 p. 30, and also certain cases 
of the Calcutta and Bombay High Courts cited in Jhabbu Singh v. Ganga 
Bishen. We set aside the order passed relating to the grant of a certificate of 
guardianship of the property of the minor Shimbhu Nath, and we cancel the 
certificate in that respect. If tfie oertificaW) purports to constitute the appel¬ 
lant guardian of the person of the minor we refrain from interfering as to that 
matter. We allow this appeal. 

- Appeal decreed. 

NOTBS. 

C The Privy Council gave a similar ruling in (1903) 2.5 .Ml., 407. Sec also (1905) 30 Bom., 
162; (1912) 23 M. L. J., 706.) 


Appeal from Order No. 6 oi 1898, from an order of H. T>. Griffin, Esq. 
DUttiot Judge of Asamgarh, dated*the 20th December 1887. 
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The 6th May, 1898. 

Present: 

Mr. Justice Knox, Acting Chief Justice, and Mr. Justice Bansrji. 


Imdad Hasan Khan.Defendant 

versus 

Badri Prasad and another.Plaintiffs. 


Act No. IV of 1882 {Transfer of Property Act), section 72—Mortgagee com¬ 
pelled to pay Government revenue which should have been paid 
by the mortgagor—Remedies of ihe mortgagee. 

Where a mortgagee hati been compelled to pay Government revenue which should have 
been paid by the mortgagor, the mortgagee may either add the amount which he has an 
been made to pay to the amount of the mortgage debt under section 7‘2 of the Transfer of 
Property Act, 1882, or he may sue the mortgagor separately to recover the amount so paid. 
If, however, he has sued separately and obtained .» docroe against his mortgagor, he cannot 
then add the amount due to the mortgage debt ; his two remedies arc not concurrent. 

The facts of this case are fully stated in the judgment of the Court. 

Mr. Abdul Majtd, Mr. Roshan Lai and Pandit Moti Lai, for the Appellant. 

Pandit Sundar La^and Munshi Gobtnd Prasad, for the Respondents. 

Knox, Acting C. J., and Banerji, J. —This was a suit for redemption of 
a mortgage made on the 29th of November 1871, by one Makhan Singh in 
favour of Imdad Hasan, defendant, the appellant before us. The mortgage 
was usufructuary [402] atid was redeemable in the month of Chait. The 
mortgagee, instead of taking actual possession of tlie mortgaged property, 
granted a lease of it to the mortgagor on the 20th of December 1871. The 
rent reserved by the lease was iquivalent to the interest payable on the 
mortgage, being Rs. 371-0-0 calculated at the rate, annas 11 per cent, per 
mensem. Both the deeds were registered on the same date, namely the 10th 
of January 1 h 72. On the 29th of .July 1876, Imdad Hasan, the mort¬ 
gagee, sub-mortgaged the property to Cliaudhri Jagan Singh and Chaudhri 
Man Singh, and on the 3rd of August 1876, he executed an agreement in 
favour of the aforesaid persons, undertaking lo pay Rs. 640 per annum as 
interest. Man Smgli died, leaving Anup Singh, defendant, as his heir. Under 
a private partition between .lagan Singh and Anup Singh the sub-mortgage 
was allotted to the share of Anup Singh, so that Jagan Singh has no loiter 
any interest in the mortgaged property. In 1878 Makhan Smgh sold twelve 
biswas out of the twenty biswas mortgaged by him to one lifan Ali. Out of 
the amount of consideration for the sale-deed executed in favour of Irfan Ali 
the amount of the mortgage refei/cd to abofe whs left in his hands for pay¬ 
ment to Imdad Hasan, the mortgagee, but no payment was made by him, 
Mohan Lai, the father of the present plaintiffs, held several simple mortgages 
over the same property from Makhan Singh, all of dates subsequent to that 
of the mortgage of the 29th of November 1871^ He obtained a decree upon 
his mortgages in 1883 against Makhan Singh and Irfan Ali and in execution 
thereof he caused the property now in suit to bo sold by auction and nurchaaed 
it himself in 1886 and 1887, 

It is by virtue of these purchases that the plaintiffs have brought 
the present suit for redempti on of the mortgage of 1H71 By the terms 
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of the lease granted to Makban Singh by Inadad Hasan the former was to 
pay the revenue payable to Government. Default having been made in the 
payment of revenue, Imdad Hasan paid the same, and brought a suit against 
L408] Makban' Singh and Irfan Ali and obtained- a decree on the 24th of 
December 1886, for recovery of the amount so paid by sale of the mortgaged 
village. In execution of that decree he caused a four biswa share to be sold 
in 1889 and purchased it himself. Subsequently he obtained other decrees 
against Makhan Singh for arrears of revenue and sought to bring the mortgaged 
property to sale. Mohan Lai, the father of the plaintitTs, prefe'rred objections 
to the sale, and those objections prevailed. Thereupon Imdad Hasan brought 
a suit for possession against Makhan Singh, Irfan Ali and Mohan Lai and 
obtained a decree for possession on the 11th of December 1893. In 1894 the 
plaintiffs brought a suit for redemption of the mortgage of 1871, but that 
suit was dismissed on the ground that tender of the mortgage money had not 
been made in accordance with the terms of the mortgage in the month of Chait; 
The plaintiffs then deposited in Court Rs. 4,500-0-0 the principal amount 
of the mortgage, and brought, the present suit for redemption against Imdad 
Hasan, the principal mortgagee, and Anup Singh, the sub-mortgagee from 
Imdad Hasan. i 

The suit was defended on two grounds : first, that the four biswa share 
which Imdad Hasan had purcliased at auction had absolutely passed to him, 
and that the plaintiffs had no right to claim redemption of that share, and, 
secondly, that a sum of Rs. 23,340- 0-0 was due upon Aie mortgage, and unless 
payment of that sum was made the plaintiffs could not redeem. It was alleged 
that, in addition to the principal amount of the mortgage, Rs. 10,897-3-5 
were due on account of revenue payable for the mortgaged village, vNhich 
the mortgagor had not paid, and which the mortgagee had paid for him, and 
for which he had obtained decrees against the mortgagor ; that a further sum 
of Rs. 7 942-13 0 was due on account of arrears of interest payable on the 
mortgage for the years 1289 to 1295 Fasli, the measure of the interestbeing the 
amount of profits payable under the lease granted to the mortgagor; and that 
these [404] two sums together with interest amounted to the Rs. 23,310 
referred to above 

The Court below has decreed the plaintiff’s claim. It was ol opinion that 
the Government revenue had all along been paid by Makhan Singh, the mort¬ 
gagor, and that the mortgagee was not entitled to any amount on account of 
revenue. As for the profits, it held that there was no charge on the mortgaged 
property for the profits, and therefore it was not incumbent on the plaintiffs, in 
order to redeem the mortgage, to pay the arrears of profits that might be due 
to the mortgagee in his capacity of lessor. 

The defendant mortgagee has preferred this appeal, and two questions have 
been raised on his behalf. First, whether the plaintiffs are entitled to claim 
redemption of the four biswa share purchased by Imdad Hasan, that is to say, 
what is the effect of the purchase of that share b'v Imdad Hasan, and, secondly, 
whether the mortgagee is entitled as such to the revenue paid and to unpaid 
profits. • 

As regards the first point we are of opinion that the contention of the 
appellant must fail. The principal ground upon which it is urged that it is no 
longer open to the plaintiffs to claim redemption of the four biswa share is. 
that in the suit brought by Imdad Hasan in 1893 he claimed proprietary pos¬ 
session of the four biswa share and obtained a decree. It appears, however, 
from tl]e judgment of the Court in that suit (appellant’s second hook, page 1) 
that the question of proprietary right in regard to the four biswas was not 
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deterijained in that suit. On the oontiiery, as we read the judgment, the Oourt 
abstained from deciding that question. It simply held that Imdad Hasan 
being the mortgagee of the whole property was entitled to the possession of it, 
and that it was immaterial whether he had acquired any other rights ih regard 
to any portion of that property. In this view the plaintiffs are not precluded 
from raising the question whether they are entitled to redeem the four biswa 
share purchased by Imdad Hasan. It is Jirue that the ueoree in esecutiun of 
which that share was sold was a decree which directed the sale of the 
whole of the mortgaged t^OSj property, but at the time when that suit was 
brought the mortgaged property had passed to Mohan Lai, the father of the 
plaintiffs, by virtue of the auction sales held in 18H6 and 1887 »t which he 
purchased the property. He was therefore a necessary party to Imdad Hasan s 
suit, and, as he was not impleaded in that suit, his right of redemption has 
not become extinct. Further, tlie mortgages in satisfaction of which Mohan 
Lai purchased the property were of dates prior to that of the charge created 
in favour of imdad Hasan by Jjho decree obtained by him in 1893, in execution 
whereof he caused that four biswa share to be sold. On this ground also 
the plaintiffs have priority over Imdad Hasan, and they are 'n our opinion 
entitled to sue for the redemption of the four biswa share referred to above. For 
these reasons we repel the first contention raised on behalf of the appellant. 

The second contention of the appellant relates, as we ha^e said above, to 
(l) the amount of revenue alleged to have been paid by ttie mortgagee for the 
mortgagor, and (2) the amount of profits payable under the lease taken by the 
mortgagor and not paid by him. Whilst it is urged cn the one band that the 
moitgage-deed and the lease constitute one mortgage transaction; that tlie 
relation between the parties as regards both the instiunients is that of mort¬ 
gagor i'<nd mortgagee; that the mertgageu is entitled under section 72 of Act 
No. IV of 1882 to add the amount of the revenue paid by Inm to the principal 
amount of the mortgage ; that the amount of profits payable under the lease is 
in reality the amount of interest payable under the mortgage, and that re¬ 
demption cannot be effected without payment of the amounts referred to above ; 
it is contended on the other hand that the lease is a separate transaction by 
itself; that the rights and obligations arising under it are rights and obligations 
which exist between a lessee and his lessor, and that the amount which might 
be due to the mortgagee in this character of lessor cannot be taken into 
account in the present suit. The determination of the question raised on 
behalf of the appellant therefore turns upon the construefon to be placed on 
the mortgage-deed and the lease. In [406] considering the nature of the 
transaction entered into by the parties under those documents what we have 
to look to is the intention of the parties, wh«'ther both the documents were 
intended t) be parts of one and the same transaction or whether one was 
meant to have no connection with the other. * After giving the two documents 
opr best consideration we have coma to the conclusion that they form one and 
the same transaction, namely, a usufructuary mortgage, the condition of that 
mortgage being the conditions contained in both the deeds. Our reason for 
arriving at that conclusion is that one of the two deeds cannot be considered 
apart from the other. In the mortgage deed reference is made to the lease, 
and the latter deed refers to the former. In the mortgage-deed mention is 
made of the payment of interest, but the amount or rate of interest or the 
mode of payment is not distinctly specified or provided for. All that it savs 
is that the mortgagee has been put into possession in this way that the mort¬ 
gagor has agreed to pay him lease money under a lease “ by fixing the profits 
at the rate of 11 annas per cent, per mensem,** and that at the time of 
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vedamption no redaction oi interest would be asked for. The lease, however, 
provides lor these matters in detail, it reoites first the fact of the mortgage, 
and then states that the amount of the mortgage, Bs. 4,500, would be paid by 
lour instalments, each payment being endorsed on the deed. Such a state¬ 
ment seems to be out of place in a deed which is a lease pure and simple. 
The deed next provides that after deduction from the principal of the amounts 
paid, “profits will be reduced in prop;)rtion to the redaction in the principal.” 
It then goes on to say that the total amount payable, calculated at the rate of 
eleven annas per cent, pur mensem, is Ks 371, which is to be paid to the 
*' mortgagee ” (not lessor} “ year hy year, harvest by harvest, instalment by 
instalment, within each year,” and in “ case of default in payment of the pro¬ 
fits within the year, at the expiry of an instalment, iiiterest at the rate of one 
rupee percent, per mensem will be charged.” 

If the transaction had been one of a lease independent of the mort¬ 
gage, the rent reserved by the lease would not have been [407] calculated 
with reference to tlie amount of the mortgage^ and it would not have been 
made liable to reduction proportionately to the reductions that might take 
place in that amount. It may, therefore, he reasonably inferred that the lease 
was only a mode adopted for the payment of interest on the mortgage money. 
Another circumstance which in our opinion indicates the true nature of the 
transaction is that the lease is terminable with the mortgage and cannot be 
surrendered so long as the mortgage subsists. Both the documents were 
completed on the sarnu day and were presented for la^gistration on the same 
date, viz., the 10th of January 1672. The lease, it is true, is of a date subse¬ 
quent to the date of the mortgage-deed, but the fact that reference is made to 
the lease in the mortgage-deed shows that the whole matter was arranged 
and agreed upon at the same time, and the registration of both the documents 
on the same date shows that they were intended to take effect from the same 
date. These circumstances to our minds cleaily indicate that the mortgage 
and the lease form one transaction, namely, that of a usufructuary mortgage, 
the lease providing the manner in which the usufruct was to be taken in lieu 
of interest. The relation between the parties is therefore that of mortgagor 
and mortgagee, and any rights and liabilities arising under the lease must be 
considered as arising out of that relation. 

In’ this view the arrears of lease money due to the mortgagee must be 
deemed to be arrears of interest. As under the terms of the mortgage 
the mortgagee is entitled to remain in possession until the principal amount 
and interest have been realised, he has the right to continue in posses¬ 
sion so long as the interest payable to him is in arrear, and the plaintiffs are 
not entitled to redeem without payment of the arrears. The lease money, gud 
lease money was undoubtedly not a charge on the mortgaged property; 
but, gud interest it is a charge on the property, and the mortgagee is entitled 
to hold the property as security, not only for his principal mortgage money, 
but also for interest. We are of opinion that the plaintiffs must pay to 
the mortgagee the [408] arrears of interest due to him in addition to the 
principal, and that the Cour^ below has erred in holding the contrary 

The amount of arrears due has in our opinion been calculated upon a 
wronl; basis. The mortgagee appellant has claimed as arrears Bs. 540 a year, 
that being the amount which he agreed to pay to his sub-mortgagees. As there 
was no privity between the mortgagor and the sub-mortgagees, there is none 
between the latter and the plaintiffs who stand in the shoes of the mortgagor, 
Makbap Singh. The plaintiffs are therefore liable only to pay the amount 
whioh Makhan Singh agreed to pay under the instrument of the 20th of 
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December 1871, namely, Re. 371 per Annum, and, as default was made in the- 
payment of that amount, they are liable to pay interest on the amount in 
arrear at the rate of one rupee per cent, per mensem. It is not 'denied that 
the amounts payable for the years mentioned in the statement appended 
to the written statement of Imdad Hasan (P. 11 of the Pa per-book) have not 
been paid. We hold that the mortgagee Imdad H isan is entitled to arrears 
of interest at the rate of Bs. 371 per annjim and not at the rate claimed. 

As regards the amount of Government revenue alleged to have been paid, 
the obligation to pay the revenue was, under the terms of the contract 
embodied in the instrument of the 20th of December 1871, on the mortga¬ 
gor. If the mortgagor did not pay that amount and the mortgagee had 
to pay it in order to protect the mortgaged property, he was competent 
under section 72 of Act No. IV of 1882 to add the money so paid by. 
him to the principal money. But he was also entitled to sue the mortgagor 
on his covenant for the amount paid for the mortgagor. He elected to 
pursue tlie latter remedy, and what he claims now is the amount of the decrees 
obtained by him on various dates. We are of opinion that the mortgagee 
having preferred to seek one remedy is no longer entitled to the remedy given 
to him by section 72 of the Transfer of Property Act, 1882. The debt has 
become merged in the decrees, and is only payable under the decrees. 
We are unable to agree with the contention of the learned advocate for 
the [409] appellant that a mortgagee may at the time of redemption 
exercise the right giv@n to him by section 72, although he has already 
sought and obtained another remedy in respect of the same matter, and 
Wi'e have not been referred to any authority which suj)) oits this conten¬ 
tion. The ruling of their Lordships of tlie Privy Council in Hemanchal Singh 
V. Jowahir Singh, I. L. R., 16 Cal., 307, cited by Mr. Mol.i Lul, does not, in our 
opinion help him. The judgment of their Lordships is very brief, but it seems 
from the facts of the case that the tender made in that case was held not to he 
a sutbcient tender witliin the terms of the mortgage-deed, inasmuch as the 
interest for the second year had not been paid at the close of that year. In our 
judgment tlie mortgagee is not entitled to concurrent remedies. Any other 
conclusion may lead to anomalous results and cause serious injury to the 
mortgagor. As has happened in this case, the mortgagee may have assigned 
to strangers the decrees obtained by him against the mortgagors. There would 
be nothing to preclude the assignees from executing the decrees transferred to 
them, and, if the mortgagee may add to the principal money the amounts for 
which he has obtained his decrees, the mortgagors may have to pay the same 
amount twice over. In our opinion the claim for the revenue alleged to have 
been paid by the mortgagee and for which he has obtained decrees cannot bo 
sustained, and it is not stated that any other amount is due for which he has 
not obtained a decree. 


The result is that in our judgment the blaintiffs are entitled to obtain a 
decree for redemption upon payment, not only of the principal mortgage 
money, but also of arrear-^ of interest for the period claimed by tlio appellants 
calculated at the rate of Rs. 371 per annum, together with interest thereon at 
the rate of one per cent, per mensem from the date of non-payment to the date 
of the institution of the suit. We vary the decree below to the extent indicat- 
ed above, and we order the parties to pay and receive costs in this Court and 
in the Court below in proportion to their failure and success We fPo lot 
0 l Sept,„b„r 1898, a, the date e„ or [410] before wbS the alu^t d ere^^ 
^ us should be paid, and »o direct that the said amount be paid into Court 
We make the order last mentioned because we deem it unnecessary to determine 
in this set which of the two sets of d.fcndacls is entitled to the mortgw 
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moDoy. The atnoont decreed by us sbpuld be calculated and entered in the 
decree of this Court. 

Decree modified. 


MOTES. 

t A personal remedy ia open to the ntortg.gee for necessary charges which should have 
been paid by the mortgagee:—(1906) 34 Cal., 92. 

As regards usufructuary mortgages and the lien on the property, .see also (1899) 22 
Msd., 882 ; (1904) 27 All., 403 ; (1907) 4 A. L. J., 176. 

*rbe case of a lease for a single year was distinguished in (1901) 11 M. L. J., 186.) 

[20 All. 410) 

The lOlh May. n08. 

Present: 

Mr. Justice Buukitt and Mr. Justice Dillon. 

Umda Bibi and others.Opposite-parties 

versus 

Nairna Bibi.Petitioner.^ 

Sttif in forma pauperis— Review of judgment—Court fee—Act .Vo. VII of 1870 
(Court Fees Act), sch. I, cl. (5)—Civil Procedure Vole, section llO. 

Held, that when an .application for review is presented in a suit tn formtl pauperis, that 
application, like the plaint in the suit, is not liable to any Court fee. 

The facta of this case sufficiently appear from the judgment of the Court. 

Maulvi Ghu'am Mujtaba and Pandit Madan Mohan Malaiiya, for the 
Appellants. 

Mr. Amir-iul-din, for t'le Respondents. 

Burkitt and Dillon, JJ.—Tuis is an appeal against an order of the 
Subordinate Judge of Gorakhpur admitting a review of judgment. The plain¬ 
tiff, respondent here, had sued to recover certain property and had got per¬ 
mission to sue in formd pauperis. Some time afterwards a petition was pre¬ 
sented plirporting to he on behalf of the plaintiff, and alleging that slie and the 
defendants had compromised the suit on certain terms, and asking that a 
decree should he dravvn up in the terms of the compromise. The Court ordered 
a decree to he drawn un as prayed. Within tliree months the plaintiff applied 
to the Court, substantially, though not formally, for a review of its judgment 
and of the decree passed on the compromise. In this application the plaintiff 
alleged t^at sho had been cheated by lier own legal adviser in collusion with 
the defendants; that the comivomise as drawn up [411] was not that to 
which she had agreed, and that she knew' nothing of the compromise as 
presented to the Court. The usual proceedings having been taken, this 
application for review was admitted, and from the order admitting it 
the present appeal has been brought. The first contention, w’hich has been 
most strenuously and ably argued by Maulvi Uhulavi Mujtcba, was that under 
clause 5, schedule I of the Court Fee.s Act the applicant ought to have paid on 
her applicatiim for review of judgment half the Court fee which would have 
been leviable on the plaint and that the Court below* was wrong in admitting 
the application until that fee had been paid As a matter of fact the only fee 

* Fitst Appeal from Order No. 22 of IHRH, from an order of Manlvi Syed Jafar Husai 
Khan, Bubordinato Judge of Oorakbpur, dated tbe Sl.st January 1898. 
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paid on the application was an eight^anna Court fee. Having heard Manlvi 
Ghulam Mujtnba at great length on this point we are of opinion that the answer 
to his contention is to be found in section 410 of the Code of Civil Procedure. 
That section is one of the sections in the chapter treating of '* Suita hy paupers.” 
Its provisions are that as soon as an application to sue in formd pauperis has 
been granted ” the application shall be numbered and registered and shall be 
deemed to he the plaint in the suit, and thp suit shall proceed in all other respects 
as a suit instituted under Chapter V.” It then goes to make an exception in 
favour of a pauper plaintiff by providing that “the plaintifif shall not be liable 
to any Court fee (other than fees payable for service of process) in respect of 
liny petition, appointment of a pleader or other ptoceedinQ connected with the 
fivil.'’ Now the word "suit” undoubtedly means the suit instituted on 
permission to sue as a pauper being given. That suit is then to proceed as 
an ordinary suit under the Act. One of the incidents of such a suit is that a 
party aggrieved by a decree or order in that suit may under certain circum¬ 
stances present an application for review. The presentation of such an applica¬ 
tion is in our opinion a *' proceeding connected with the suit,” such as is 
contemplated by the final words of section 410. We think then that when an 
application for review is presented in the course of the proceedings in a suit 
in formd pauperis, that application, like the plaint in the [412] suit, is not liable 
to any Court fee. To hold otherwise might, in our opinion, be productive of 
great injustice and hardship. For instance, in the present case the pauper 
plaintiff in order to get her application for a review of judgment admitted would 
have to pay something, like Rs. 2,500 in Court fees, while her plaint is not 
liable to any Court fee. The second matter which was argued for the appel¬ 
lants in this case was that the order admitting the application for review was in 
contravention of the provisions of section 626 of the Code of Civil Procedure. 
The only provision of section 626 on which the learned vakil relied was the 
second, and as to that it is sufficient to say that he has failed to show anything 
which would have brought the case within that provision. For the above 
reasons we dismiss this appeal. 

Appeal dismissed. 


[ 20 All. 412 1 

PRIVY COUNCTT,. 

The 20th April and 3rd May, 1898. 

' Present; 

Lords Watson, Hobhousk and Davey, and Sir R. Couch. 

Saadatraand Khan...Appellant 

versus 

Phul Kuar.Respondent, 

[On appeal frem the District Court of Farrukhabad.l 

_ • 

Civil Procedure Code, section 287—Misrepresentation of value in the 
proclamation of intended judicial sole—Substantial 
injury within section 31 /. 

The value of property of which the eafe has been ordered in execution of a decree, wbea 
stated in the proclamation of the intended sale, is a material fact within Bub-seotion (#) of 
section 287 of the Code of Civil Procedure. * 
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An under-stMtemeot of the valna of the pro^rty having been made in such a proclama- 
tion, whioh waa calculated to mislead bidders, and to prevent them from offering adequate 
prices, or from bidding at all, and the sale having resulted in a price altogether inadequate. — 
Htld, that such misstatonient was a material irregularity in publixiiing or conducting the 
sale, although there might be no rule requiring publication of the value in that proclama¬ 
tion ; and that the special remedy, provided in section 311, was applicable, as substantial 
injury had resulted. 

Appeal from an order (30th January 1H92) of the District Judge of Farrukha- 
bad reversing an order (13th July 1891) of the Munsif of Kaimganj. 

[« 8 ] The appellant wan the auction purchaser of property sold on the 
20th April 1891 in execution of a decree, dated the 8th April 1H90, held by one 
Chunni Lai against Musamraat Phul Kuar, the present respondent, in whose 
hands the property, which was land, had been attached ; she being the heiress, 
and representative in estate, of her husband, deceased in 1888. 

Her petition, dated the 18tli May 1891, was rejected by the Munsif, but 
the District Judge, Mr. R S. Aiktnan, reversed that order, and set aside the 
sale under section 311 of the Code of Civil Procedure on the ground that 
the proclamation of intended sale, issued under section 2B7, had so much 
misrepresented the actual value of the property that substantial injury to the 
petitioner had resulted. The District Judge's order was not appealable to 
the High Court, under section 588 of the Code of Civil Procedure. 

The petition alleged irregularity in the auction sale, whereby property 
worth Rs. 10,000 was sold for Rs. 670; that ancestral land had been sold 
as not ancestral; that notices had not been properly placed and that the 
petitioner had no knowledge of the execution proceedings. Chunni Lai, the 
decree-holder, was named as objector and served, but did not appear. The 
other objector, Snadatmand Khan, the present appellant, denied the alleged 
irregularities, and the statements in the petition generally. 

Among the Munsif’s reasons for disallowing the petition, ho was of opi¬ 
nion that, although the Rs. 800 stated in the sale proclamation as the value of 
the property was incorrectly stated, and the real value was much greater, still 
it was not by law obligatory that any entry of value .should have been made 
at all The fact of a wrong value having been mentioned in the schedule 
was not, in his judgment, a material irregularity upon which the sale should 
be set aside. 

The District Jpdge’s finding was as follows :— 

"This is an appeal under the provisions < f section 588, clause (16), Civil 
Pr^feedure Code, against an order of the [414] Munsif of KaimgivLij refusing to 
set aside a sale of immovable property. 

" It is proved and admitted that an estate belonging to the appellant, a 
wealthy parda-nashin lady, was sold in execution of a decree for Rs 652-3-9 ; 
that the value of the estate is not less than Rs. 8,000 or Rs. 9,000. and that 
notwithstanding this, and the fact it has no incumhrunces on it. it was sold by 
auction to a rnukhtar practising in the Collector’s Court for Rs. 670, or less 
than'one-twelfth of its value. ^ 

"The first ground of the appeal is that all the proceedings were taken 
behind the back of the appellant, the judgment-debtor. Tne decree-holder, at 
whose instance the property was sold, does not appear to defend. It is 
argued on behalf of the auction-purchaser that the mere fact of a decree having 
been passed is sufficient notice to her. I cannot assent to this oontertion. 
Buie V, paragraph 9, of the Civil Rules and Orders if properly carried out, 
aeonres * that due notice o/ an impending sale shall be given to the 
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judgment-debtor. In this case due notice was not given : all that was done was 
to affix notice to the wall of the house of the judgment-debtor’s deceased hus¬ 
band." After adverting to the evidence that the petitioner was not there at 
the time, and intimating that the Coyrt below ought not to have accepted the 
imperfect mode of service reported by the peon, the District Judge continued : 

“ It is pointed out, in the next place, that the decree-holder in his 
affidavit put down the value of the property at Rs. 800, i e., about one-tenth 
of the real value, and tliat this was the value notified in the sale-proclama¬ 
tion. This, 1 must hold, was a gross misrepresentaiion on the part of the 
decree-holder. The last clause of section 245 of the Code of Civil Procedure 
proviiies that in the case of a decree for money, the ‘ value of the property 
attached shall, as nearly as may be correspond with the amount for which 
the decree has been made.’ I have found that Subordinate Courts appear 
to be under the [415J impression that the inquiry prescribed by Rule VI, 
page 9, Civil Rules and Orders, should be confined to finding out whether 
the pioperty proposed to be sold is ancestral or not. But this is a mistake. 
The inquiry should be for che purpose of ascertaining the particulars specified 
in section 287 of the Code of Civil Procedure. Amongst the heads which, 
according to section 287, should be specified in the sale-proclamation us 
fairly and accurately as possible ’ is * every other thing which the Court 
considers material for the purchaser to know in order to judge of the nature 
and value of the property.’ Had the inquiry held by the Munsif under 
Rule VI been worthy pf the name, 1 think he could not fail to have been 
struck by the very peculiar circumstance that whilst the annual land revenue 
of the property was put down at Rs 543-10-6, its estimated value was entered 
as only Rs. 800. The utter absence of proportion between the amount of 
Government revenue and the estimated value entered in the sale-proclamation 
would of itself be enough to deter intending purchasers, and induce them to 
think that there was something wrong with the title." On this, the sale was 
set aside. 

On an application to the District .Judge for a certificate under section 698 
of the Code of Civil Procedure he referred bo the judgment of the Full Dench 
of the High Court in Azim-ud-din v. Bnldeo, (1881) 1. L. R., 3 All., 654, and 
decided that the above order was final within section 595. 

Mr. R. C. Saunders, for the Appolhint, argued that the grounds on 
which the District Judge had reversed the order of the first Court were 
insufficient. S.iadatmand Khan was a purchaser, for all that appeared, in good 
faith, and for value, who had been no party to any misrepresentation. He 
was in no way responsible for' what was stated in the decree-holder’s affidavit 
as to the value of the property, that having been the cause of the subsequent 
official statement, which was entered [416] in the column of particulars as to 
the nature and value of the property in the soheduie attached to the sale- 
proclamation. Whatever irregularity there *mighb have been in the under¬ 
statement of value, there was no direct evidence that, in consequence of that 
error in the statement, the property was sold for an inadequate price. 
Accordingly, there was no sufficient evidence of the " substantial injury ’’ of 
■which section 311 required proof as occasioned by the irregularity. Toe sale 
therefore, should not, under the circumstances, liave been set aside. 

Mr. H. Cowell, for the Respondent, was not called upon. 

On the 3rd May their Lordships judgment was delivered bv Lord 
Hobhouse^ 

The respondent is the proprietor of an estata in the mauza of Jira 
Rahimpur in Farrukhabad. In April 1890 one Pati Ram obtained ^ decree 
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{or the sum of Bs. 566*9 agninst her and another as heirs of a recently 
deceased owner who was Pati Ram's debtor. This decree was transferred to 
Obunni Lai. On the lOih December in the same year Chunni Lai applied for 
the attachment and sale of the property. It was put up for sale on the 
20th April 1891, and was bought by the appellant for the sum of Hs. 670. 
The property is valued at eight or nine thousand rupees. 

In May 1891, within the time , allowed by law, the appellant filed a 
petition in the Court of the Munsif of Kaimganj for the purpose of setting 
aside the sale under section 311 of the Code. The Munsif held that, 
notwithstanding the inadequacy of price, there had been no irregularity 
within that section which justified him in setting the sale aside, and accord* 
ingly he dismissed the petition. On appeal the District Judge took a 
contrary view and decreed that the sale should be set aside. That is the 
decree appealed from. 

The respondent alleged several irregularities in the execution proceedings, 
as to the existence or the effect of which ttie twci Courts took opposite views. 
Their Lordships do not [417] think it necessary to mention more than one ground 
for impeaching the sale. It is i.-ideed something morotlian the kind of irregu¬ 
larity whicli is commonly alleged, for it i.s a mis-statement of the value of the 
property which is so glaring in amount that it can hardly have been made in 
good faith, and which, however it came to be made, was calculated to mislead 
po8.sible bidders, and to prevent tliom from olfering adequate prices, or from 
bidding at all. • 

Section 287 of the Code orders that the Court shall cause a proclamation 
of the intended sale to be made. Tfie proclamation is to .specify “us fairly and 
accurately as possible” freveral enunieiated pailiculars; and, finally, “every 
other thing which the Court considers it mateiial for ihe purchaser to 
know in order to judge of the nature and value of the property.” 

The proclamation in this case appears to have followed an affidavit of 
Chunni Lsl, the decree-holder, in wliich he stated that the property is valued 
at about Rs 800. It states, among other thiiig.s, that tiie sale is for the 
recovery of Rs. 652-3-9 and interest, and that the particulars specified in the 
schedule are tilled in to the he.st of the knowledge of the Court. The schedule 
cuitams several columns. One shows that the jama of the property is 
Rs. 643-10. .Another is headed, according to the English translation,— “ Other 
particulars, whatevor ascertained regaiding the nature and value of the 
property, ” and it coritains the figures Rs. .HOO. Tin's means that the value of 
’ the<property to sell was estimated by the Court, at Rs.SOU. 

The Munsif considered that this misrepresentation of value was not a 
material irregularity for which a sale could be .set aside. His reason was, 
that no rule required that the value of the jiroporty should be mentioned in 
the proclamation ; and that as tTie entry was uncalled for and not legally 
obligatory, to give a wrong value is no reason for setting aside a sale. 

[4181 This is a very mistaken view. It is true, as before observed, that 
the mis-ststement is something^ more grave than an ordinary irregularity of 
procedure, hut the fact that it is so, and that it was made gratuitously by the 
decree-holder and the Court, does not prevent it from being " a material 
irregularity in publishing or conducting” the sale, such as to bring the case 
within the special remedy provided by section 311. Whatever material fact 
is stated in the proclain ition (and the value of the property is a very material 
fjkot) must he considered as one of those things " which the Court considers 
material’for the purchaser to^know,” and it is enacted in terms (though 
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expresg enftotment: is hardly necessary for such an object) that thoee thing* 
shall be stated as fairly and acoa*rately as possible. It must have besO' 
possible to state the value of this property with very much greater approach 
to fairness and accuracy than was done in the proclamation. The leamed> 
District Judge holds that there was a gross misrepresentation on the part of 
the decree-holder, and he intimates his opinion that the Court ought to have 
seen from the amount of the jama that the value could not be as stated. 
Certainly it seems that there must havrf been blameable carelessness on the 
part of whatever officer was responsible for the terms of the proclamation. 

The learned District .Judge points out two circumstances calculated to 
enhance the amount of injury done to the debtor by such a mis-statement. 
One is, that section 245 of the Code orders that the value of the property 
attached ** shall, as nearly as may be, correspond with the amount for 
which the decree has been made; ” so that an intending purchaser 
would readily accept the assurance of the Court that an estate attached for 
Rs. 565 was worth no more than Rs. 800. Another is, that the dispro¬ 
portion between the jama * and the total value was calculated to excite 
suspicion of something wrong with the title, and so to deter biddings. 
Their Lordships have to express entire agreement with the learned District 
[419] Judge, and they humbly advise Her Majesty to dismiss the appeal. 
The appellant must pay the (osts. 

Apveal dismissed. 

Solicitor for the i^ppellant : Mr. H. Percy Pecker, 

Solicitors for the Respondent: Messrs. Ranken, Fotd, Ford and Chester, 

NOTES. 

[ In the following cases, this decision was applied:—(1900) 23 Mad., 668; fl902) 6 
O.W.N.. 836 ; (1901) G C.W.N.. 48; (1901) 8 C.W.N., 267 ; (1902) 30 ('al., 1; (1905) 82 Cal., 
642 : (1902) 6 0 0., Gl ; (1906) P. R., 132 ; (1910) 13 C. L. J., 192 ; (1910) 16 C. W.N., 677; 
(1911) 14 0. L. J., 541 ; (1910) IG C. L. J., 98. 

• In (1904) 31 Cal., 922, it is pointsd out that this decision does nnt lay down how the 
executing Court is to ascertain the material facts. See also {i908) 1 I. C., 246. 

In (1899) 26 Gal., 324, the appealability of an order of the kind was considered.] 

r 20 All. 419 ] 

APPELLATE CIVIL. 

THe lOlh May, 1S98. 

Present: 

Me. Justice Burkitt and Mr. Justice Dillon. 


Narain Das and another.Defendants 

vers7is • 

Ram Saran Das.Plaintiff.* 


Pre-emption—Wajib-ul-arz -Co-.s/iarers in the Khalisa Mahal distinguished 
from owners of separate plots of muai la7ids in the mahal. 


The co-sharers in a mahal and the owners of separate plots of muafl land included in the 
area of the mahal have as a rule no connection with one another, and it by no means follows 
that the custom adopted by or existing among the members of the khali.sa co-paroenary body 
would be applicable, to the owners of the muafi plots. Strict evidence is always necessary to 


* First Appeal No. 15 of 1898, from an order 
Meerut, dated the 4th February 1898. 


of H. O. Pearse, Esq., Distriol Jadga of 
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tb« um« eoaton U sppliMble to oooh. Kalyan Mai v. Madan Mohan, I. L. B., 
IT All., 447, nfened to. * 

TbB iaots of this case saffioiently appear from the judgment of the Court. 

Pandit Sandar Lai and Pandit Moii Lai, for the Appellants. 

Munshi Bam Prasad and Babu Jogindro Nath Chaudhri for the 
Bespondent. 

Buvkitt and Dillon, JJ. —Tbit; is an appeal in a suit for pre-emp¬ 
tion. The suit was brought by a share-holder in one of several resumed 
muafi plots situate in mauza Hapar to pre-empt a sale of a portion of 
the same plot. The suit was resisted on the ground that no custom 
of pre-emption has been established in respect of the muafi. plots. That 
view was accepted by the Court of First Instance, which dismissed 
[tio] the suit. The District Judge, however, on appeal, held that the custom 
was established, and remanded the suit under section 562 of the Code of Civil 
Procedure. Hence the present appeal. In addition to the large co-parcenary 
body of the village divided among themselves into five pattis, there are several 
plots or scraps of confiscated muafi lands, that is, lands which formerly were 
held revenue-free, but in modern times have been resumed and the plots included 
for revenue purposes in the mahal within whose area they are situated. The 
arrangement usual in such cases is that the revenue of the resumed muafi is 
paid through thelambardar of the khalisa mahal within which it is situated, 
but the oo-sbarers of the mahal and the owners of the muafi plots, whether 
they be called co-sharers or not, have as a rule no coflneotion whatever with 
one another, and it by no means follows that the custom adopted by or existing 
amors the members of the khalisa co-parcenary body would be applicable to the 
owners of the muafi plots. Strict evidence is always necessary to prove that 
the same custom is applicable to each. Here it is contended that the custom 
as to pre-emption set forth in the wajib-ul-art ot the khalisa mahal applies to 
the muafi, plots. In that matter we are unable to agree with the decision of 
the Court below. We are unable to see anywhere in the wajib-ul-arz any 
provision which renders its rule as to pre-emption applicable to the muafi. Some 
arguments were founded on the second clause of the wajib-ul-arz in which the 
owners of the muafi and khalisa were spoken of as “ oo-sbarers.” That argu¬ 
ment is unsound. The clause in question simply provides in a business-like 
way foi> the object intended by it, natnely, the arrangement of the manner in 
which the Government revenue was to be paid by the co-sharers of the village 
and by the muafidars. If it had been intended that the custom or the contract 
of pre-emption should apply to muafidars, nothing could have been easier than 
to add a few words to the wajib-ul-ari. Nothing of the kind has been done. 
We are left to [4213 formulate a custom by implication from various unconnect¬ 
ed clauses of the wajib-ul-arz. Wo cannot find any provision in the wajib-ul-arz 
for the existence of the custom oC pre-emption in the muafi lands. The case of 
Kalyan Mai v. Madan Mohan, I. L. R., 17 All., 447, was referred to in argu¬ 
ment. Strictly speaking that case is the converse of the case before us. It 
was a casein which a co-sharer in the khalisa mahal sought to pre-empt land 
in the muafi, and it was held that the wajib-ul-arz of the khalisa mahal did 
not affect the muafi. We allow this appeal. We set aside the decision of the 
District Judge with costs; we dismiss the plaintiff’s appeal to the District 
Judge, and we restore the decree of the Court of First In.stance. 

. .. Appeal decreed. 

HOTEB. 

tThis was followed in (1909) 99 A.W.N., 6S ; (1904) A.W.N., 118 ; (1907) A.W.N., 173. 
See also Ub98) 3 O O., 110.] . . ■ 
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ABDUL BABHID V. 


t SO 111. «S1 ] 

The 11th May, 1898. 

Present: 

Mr. Justice Blair and Mr, Justice Airman. 


•Abdul Eashid.^.PlainMfl' 

versus 

Gappo Lai.Defendant.* 


Civil Procedure Code, section 276 —Alienation of attached property — 

A lienation valid so long as it does not interfere with any claim 
enforceable under a subsisting attachment. 

The alienation which section 276 of the Code of Civil Procedure is intended to prevent 
is an alienation which, if permitted would defeat claims legally enforceable under the decree 
in execution of which the property alienated haa been attached. Where a private alienation 
of attached property is made under such circumstances that it in no way interferes with the 
rights secured by his decree to the attaching decree-holder, section 276 is no bar to such 
alienation, Narain Das\. Sheoambar Ahir.VfecWy Notes, 1897, p. 37, and Anund Loll 
Doss, V. Jullodhur Shaw, 14 Moo. I. A., 543, referred to. 


The plaintiff in the suit out of which this appeal arises held a mortgage, dated 
the 21st of March 1889^ over a 7 anna share out of the mortgagor’s aggregate 
interest of 10 annas 8 pies in a certain village. The defendant held a mortgage 
of an earlier date on a 4 anna share out of the same JO annas 8 [422] pies. 
The defendant obtained a decree on his mortgage on the 12th of May 1885* 
for sale of the 4 anna share mortgaged to him. On the 22nd of April he caused 
to bo attached under this decree, not merely the 4 anna share mortgaged to 
him but the whole 10 anna 8 pie share of the mortgagor. After this attach¬ 
ment, hut before any effective means were taken to execute the decree, the 
plaintiff’s mortgage was executed. On the 6th of May 1892, the plaintiff 
applied to the Court executing the defendant’s decree to notify the incumbrance 
created by the plaintiff’s mortgage ; such notification was ordered, and with 
such notification the whole of the mortgagor’s interest, 10 annas and 8 pies 
was sold in execution of the defendant’s decree and bought by the defendant 
himself. The plaintiff then sued to enforce his mortgage of the 2l8t of March 
1889 in respect of the portion of the mortgagor’s interest not covered by the 
defendant’s mortgage. The defendant objected that the effect of section 276 of 
the Code of Civil Procedure was to make the plaintiff’s mortgage null and void 
The Court of First Instance (Subordinate Judge of Gorakhpur) found that’ 
inasmuch as the money borrowed on the plaintiff’s mortgage had been used 
to pay off a third mortgage prior to that held by the defendant, the nlaintiff 
was entitled to use that mortgage as a shield, and it accordingly decr^d the 
plaintiff a claim in part. ” 

n Court (District Judge of 

Gorakhpur) hold that it had not been proved tli^t the money borrowed on thi 

mortgage to the plaintiff had in fact boon applied to the satisfaction of TthiJd 
prior mortgage as alleged, and, reversing the decree of the Court of 

High Ooirt'.'”"* ” “PPe»W tf tbi 

• Second Appeal No. 219 of ISgeTf^m a decree"oTv~A~^lHr~p-—T"-- 

Gorakhpur, dated the 19th December 1895, reversing a decree of 

Subordinate Judge of Gorakhpur, dated the 26th Juno 1886 Maulvi Ahmad All Khun, 
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OAFPO LAL iL898} 

Maulvi Ohularh Mujtaba, for the Appellant. 

Munsbi Ram Prasad, for the Respondent. 

Blair, J, — This second appeal arises out of a suit for sale based on a 
mortgage, dated the 2l8t of March 1889. The [423] mortgagor was 
possessed of a 10 anna 8 pie share of the mortgaged property. The 
plaintiif's mortgage was for a 7 annij share out of what was the mortgagor’s 
aggregate interest. An earlier mortgage had been eflfected upon a 4 anna 
share of this whole property, and the prior mortgagee, one Gappo Lai, defend¬ 
ant in this suit and respondent here, got his decree for sale on his mortgage 
on the 12th of May 1885. The decree was in terms limited to the 4 anna 
share. On the 22nd of April 1886, an attachment under this decree was 
effeqjted, not of the 4 anna share which formed the subject of the decree, but 
of the 10 anna 8 pie share, which is the entire holding of the mortgagor. 
After this attachment and before any effective means were taken to execute 
the decree, the plaintiff’s mortgage was executed. Tiiat was the present 
mortgage on the 7 anna share, so that the interest affected by the two 
mortgages was a greater interest than the mortgagor possessed. The present 
plaintiff has disposed of all difficulty on that score, by asking for sale only 
of what remains of the mortgagor’s interest over and above the 4 anna 
share mortgaged to Gappo Lai. On the 6th of May 1892, the plaintiff, 
appellant here, applied to tiie Court executing Gappo Lai’s doci-ee to notify the 
incumbrance created by the mortgage of the 21st of .March 1889 ; and such 
notification was ordered, and with such notification the whole of the 
mortgagor’s interest, 10 annas and 8 pies, wag sold in execution of Gappo Lai’s 
decree, to Gappo Lai himself. The plaintiff now claims to enforce the mort¬ 
gage of the 2l8t of March 1889.* Ho is met by the contention that section 276 
of the Code of Civil Procedure makes his mortgage null and void. That 
section was originally framed so as to make a mortgage effected upon attached 
property absolutely void. But in the Act now in force are appended the 
material words which seem to us unquestionably words of limitation. They 
ai*e ;—“ shall be void as against all claims enforceable under the attachment.” 
We are entirely unable to see that any claim could be enforceable under the 
attachment which was not a legal claim. This matter [424] has been before 
one member of this Bench, and it has been adjudicated upon in the case of 
Narain'Das v. Sheoumbar Alur, Weekly Notes, 1897, p. 37. That the interpre¬ 
tation put upon those words is the correct interpretatiou, this Bench has no 
doubt whatever. The object of the section thus guaided and limited, was to 
seoure that no private alienation subsequent to attachment should take effect 
to obstruct the legal claim of the decree-holdor in wlio.se interest and at whose 
instance the attachment bad been made. The plaintiff at the hearing in the 
Court of First Instance put forward a further contention wliich upon a finding 
of fact has failed. Ho contended that his mortgage of 1889 was effected to 
pay off incumbrances prior in date to that of the defendant in this suit. 
Ho failed to establish that such prior incumbrances were in fact paid off by 
his mortgage. He lias therefore to depend solely upon the construction to be 
put on section 276. In our opinion the mortgage of 1889 in no way stands 
in the way of the execution of Gappo Lai’s decree to the extent of his legal 
claim. Indeed, the position of Gappo Lai seems to us one which upon no 
ground of equity could be maintained. He heuglit subject to a notification of 
lien, and we cannot doubt that the existence of that lien limited the price he 
paid for the property. He now proposes to retain what ho purchased as an 
inoumbpred property, and at the price of an incumbered property, as property 
wholly and entirely unincumbered. 
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I would allow ibis appeal, settiDg.a8ide the decree of the Jjower Appiillate 
Oourt with costs, and restore the decree of the Court of First Instance, and 
would give the appellant his costs of this appeal. 

Aikman, J. — 1 am of the same opinion, and concur in the order proposed. 
Fven when the law stood as it did when Act No. VIII of 1869 was in force, in 
which Act the section which corresponds to section 276 of the present Code 
of Civil Procedure, did not contain the concluding words now to bo 
[4253 found in the section “ as against all claims enforceable under the attach- 
ment," it was held —vidt Anund Loll Doss v. Jullodhur Shaw, 14 Moo. I. A., 
643, at p. 649, that the object was to make the sale null and void, so far as, it 
might be necessary to secure the execution of the decree. In my opinion the 
words " enforceable under the attachment,” in section 276, must be read as 
meaning legally enforceable under the attachment; and to see what was legally 
enforceable under the attachment we must have recourse to the decree. 
So long as the decree-holder gets what was decreed to him he has got no 
ground for complaint. No private alienation made during the continuance of 
the attachment can be allowed to defeat the decree-holder’s right, but if those 
rights are not affected by the alienation there is in my view no bar to any 
private alienation. 

The respondent Gappo Lai had by his decree an indefeasible right to. 
have a 4 anna share of his mortgagor’s property sold in execution of his decree, 
but he had no right to restrain his judgment-debtor from alienating any 
property, other than th%t referred to in the decree, so long as the alienation 
did not prejudice any rights which had been decreed to him. 

For these reasons I am of opinion that the appeal must be allowed. 

By the Court. —The order of the Court is, that the appeal is allowed, 
the decree of the lower Court set aside with costs, and the order of the Court 
of First Intance restored. The appellant will have his costs of this appeal. 

The time for payment of the mortgage money is extended to the 11th of 
November 1898. 

- Appeal decreed. 

NOTES. 

[Se« also (1911) 35 Bom., 516. ] 

[4283 REVISIONAL CRIMINAL 

The nth May, Jil9S. 

Present: 

Mr. Justice Diluon. 

Queen-Empress* 
versus 

Tirbeni Sahai.* 


Criminal Procedure Code, section 342-~Evidenee—Accused persons undtr 
trial separately for a substantive offence and for abetment of that 
offence competent witnesses on each other's behalf. 

Prisoner A was tried lor an offence under section 40-3 of the Indian Penal Code and was 
convicted, bnt was sent to a Magistrate of higher powers than the co nrioting Magistrate to 

• Criminal Revision No. 216 af 1898. 
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be Sfittoneed. Whilst his oese was pending before the second Magistrate, prisoner B, being 
on his trial separately for abetment of the offence for which A had been tried, applied for A 
to be summoned as a witness on his behalf. S's application was refused. Held, that 
seetion 843* of the Code of Criminal Procedure was no bair under the circumstances to A’» 
giving evidence for B, and that B's application ought to have been granted. 

One Bam Narain picked up a currency note for Ba. 100, which had bden 
dropped by a person on his way from, the Currency Office, and in the presence, 
and, as was found by the Court, with the assistance of one Tirbeni Sahai, got 
the note cashed and appropriated the proceeds. Bam Narain was tried 
for an offence punishable under section 403 of the Indian Penal Code and 
convicted, but the trying Magistrate having only third class powers, sent 
the case, under the provisions of section 349 of the Code of Criminal 
Procedure, to the Cantonment Magistrate. While Bam Narain’sease was 
pending before the Cantonment Magistrate, Tirbeni Sahai was put upon 
his trial before the same Magistrate who tried Bam Narain for an offence 
punishable under section 403 read with section 109 of the Indian Penal 
Code. In the course of his trial he applied to have Bam Narain summoned 
as a witness on his behalf. The Magistrate, however, declined to summon 
Bam Narain, being of opinion that ha was debarred from so doing by 
seetion 342 of the Code of Criminal Procedure. Tirbeni Sahai was convicted 
and sentenced. He applied in revision to the High Court—his appeal to the 
Sessions .Tudge having been dismissed [427] —on the main ground that the 
Magistrate was wrong in refusing his application to* summon Bam Narain 
as a witness. 

Mr. Roahan Lai, for the Applicant. 

The Government Pleader (Munshi Ram Praaad), for the Crown. 

Dillon, J. —This is an application for revision of an order passed by the 
Cantonment Magistrate of Allahabad, convicting the petitioner of an offence 
under section 403 read with section 109 of the Indian Penal Code, and 
sentencing him to three months’ rigorous imprisonment. The conviction 
and sentence were affirmed by the Sessions Judge on appeal. Amongst 
other points taken on behalf of the petitioner, there is one which refers to the 
procedure of the Magistrate in refusing to summon and examine as a witness 
on behalf of the petitioner one Bam Narain, who had been convicted of the 
substantive offence under section 403 of the Indian Penal Code by a third class 
Magistrate of Allahabad, but whose case had been eferred by the said Magis¬ 
trate for a severer sentence under section 349 of the Code of Criminal Procedure. 
Ba*m Narain’s case was pending before the Cantonment Magistrate under 
section 349 of the Code of Criminal Procedure, at the time the application to 
summon him as a witness was made, and therefore it cannot be said that bis 

* C Beo. 842 :—For the purpose o< enabling the accused to explain any circumstances 
appearing in the evidence ngainst him, the Court may, at any 
Power to examime the stage of any inquiry or trial, without previously warning the 
aooussd. accused, put such questions to him as the Court considers 

necessary, and shall for the purpose aforesaid, question him 
generally on the ease after the witnesses for the prosecution have been examined, and before 
he ie called on for his defence. 

The accused shall not render himself liable to punishment by refusing to answer snch 
questions, or by giving false answers to them ; but the Court and the jury (if any) may draw 
snob inference from such refusal or answers as it thinks just. 

The answers given by the accused may be taken into consideration in sueh inquiry or 
trial and put in evidence for or against him in any other inquiry into, or trial for, any 
Other oll^noe which snob answers may tend to show he has committed. 

No* oath eball ba administered'to the accused.] 
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trial was conoluded. At the same tipae he had not been jointly indicted with 
the petitioner, nor was the offence of which he had been convicted the same 
offence as that with which the petitioner was charged. Under these oirouro- 
stances I do not think that the prohibition contained in the last clause of section 
342 of the Code of Criminal Procedure applies. On ^ careful perusal of that 
section it will be apparent that the examination of the accused person for which 
that section provides, is an examinatipn touching the matter on which he 
is being tried, and the inference is “therefore obvious that the prohibition 
contained in the last clausa of section 342 applies to the examination referred 
to in that section, and does not apply to an examination in another case in 
which the person who is being examined is not himself an accused person. 
C428] If the Magistrate’s view were correct, it would follow that no man while 
he stood charged with a criminal offence could possibly be examined as a witness 
in any criminal trial whatever. I do not think that the Legislature 
intended this. In this view of the case I hold that the petitioner was entitled 
to have Bam Narain summoned and examined as a witness, and that he has 
been prejudiced by theMagistrate’s refusal to summon and examine the said Bam 
Narain. Under these circumstances I set aside the conviction and sentence 
had before the Cantonment Magistrate of Allahabad, and direct that the peti¬ 
tioner’s case be restored to his file, and that he take it up at that stage when 
he called on the accused for his defence, and that then with reference to the 
above remarks he proceed according to law. 


( 20 Alt. 428 ] 

APPELLATE CIVIL. 


Thr 12th May, 189S. 

Present: 

Mb. Justice Bukkitt and Mr. Justice Dillon. 


Onkar Singh and another.Judgment-debtor 

versus 

Mohan Kuar.Decree-holder. * 


Execution of decree—Cnul Procedure Code, sections :i20, A —Decree, 
transferred for execution to Collector— Collector not authorized to hear 
objections to execution of deifree transferred. 

Held, that whore a decree for money has been trairsforred for execution to the Collector 
under the proviaioii.s of .section 320 of the Code of Civil Procedure, the Collector is not 
authorized under section 322.i to hear any objection by the parties intere.sted in the property 
advertised for sale to the s.ale of that property, nor is Tt any part of the Collector’s duty to 
decide whether the property has or has not been properly attached. 


The facts of this case sufficiently appear from the judgment of the Court. 
Pandit Sundar Lai, for the Appellants. 

Babu Jogindra Nath Chandhri, for the Bespondont. 


* First Appeal No. 265 of 1897, from an order of 
Subordinate Judge of Agra, dated the 28th August 1897.. 


Byod Muhammad Siiatj-ud-din, 
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Barkitt and Dillon, JJ. —This is a case of an execution of a decree for 
money. The original judgment-debtor died since the decree, and his sons 
have been brought on the record as his [429] representatives. During the 
course of the execution proceedings the sons, .on the 29th of May 1897, raised 
an objection to the execution to Q&ect inter alia that the property had not 
been properly attached during the life-time of their father, the original 
judgment-debtor. A date was fixed for hearing that objection, but neither the 
representatives of the judgment-debtor nor the execution creditor appeared. 
No steps whatever were taken to hear and decide the objections, and 
they were struck off. Shortly afterwards, the property being ancestral, 
the case was transferred to the Collector for execution under the rules framed 
in pursuance of section 320 of the Code of Civil Procedure. The execution 
application was struck off the file of the Subordinate Judge on the 9th of July, 
1897. On the 20th of the same month the representatives of the deceased 
judgment-debtor again raised the same objection before the Subordinate Judge 
to the execution of the decree. On these objections the Subordinate .Judge 
recorded an order to the effect that the case ha^ been transferred for execu¬ 
tion to the Collector, and that the Collector would issue a notice under section 
322A and that thereupon any person who had any objection to take in respect 
of the property advertised for sale could take that objection. Now in making 
this order the Subordinate Judge was wrong throughout, and it is so admitted 
by the learned advocate who appear.s for the decree-holder respondent. The 
Collector under section 322A is not authorized to hear any objection, by 
parties interested in the property advertised for sale, to the sale of that 
property. When a money decree is transferred to the Collector for execution 
by sale of certain property, that property is usually attached before the decree 
is sent to the Collector, and the Collector may then, under section 322 A, call 
on all persons holding money claims against the judgment-debtor to come in 
and prove their claims, so as to enable the Collector to make arrangements to 
avoid if possible the sale of the attached property. It is no part of the 
Collector’s duty under section 322A to decide whether the property has or has 
not been properly attached. That is the duty of the Court to which the appli¬ 
cation for execution is made and [430] which transmits the decree to the 
Collector, But the learned advocate for the decree-holder attempted to support 
the order of the Subordinate Judge on another ground referring to the proceed¬ 
ings taken on the objection of the 29th of May 1897. His contention was 
that the representatives of the deceased judgment-debtor having taken their 
objection and having failed to prosecute it could not be further heard on the 
sanae ground. In our opinion this contention is not sound and is disposed of 
under the ruling in the case of Dhonkal Singh v. Phakkar Siiigh, I. L. R., 
16 All., 84, in which it was distinctly laid down that where an application for 
execution has been simply struck off without any order adverse "^o the right on 
the merits, that application might be renewed again and again till judicially 
decided adversely to the applicant. The same principle applies to an objection 
raised by a judgment-debtor to the execution of the decree. We do not think 
that the fact that between the application of the 29th of May 1897, and the 
20th of July 1897, execution w»as transferred to the Collector is in any way 
materia] here. We allow this appeal. We set aside the order of the Subordinate 
Judge, and wo direct him now to take up and judicially determine the objections 
taken by the representatives of the deceased judgment-debtor on the 20th of 
July 1897. The appellants are entitled to their costs. 

Appeal decreed. 
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[20 All. ISO] 

The 13th May, 1898. 

Present: 

Mr. Justice Burkitt and Mr. Justice Dillon. 


Phul Chand.Decree-holder 

ver&ui 

Shankar Sarup and others.Judgment-debtors.'' 


Civil Procedure Code, section 683—Restitution of benefit obtained under 
n decree subsequently reversed on appeal—Interest allowable on amount 

so recovered. 

Where, in consequence of a decree having been reversed on appeal, the decree-holder 
is entitled to recover under section 583 of the Code of Civil Procedure any sum which before 
such decree was reversed he had JL'een obliged [481} to pay in execution of that decree, 
such decree>holder is entitled also to receive interest on the amount so recoverable, Rodger 
v. The Comptoir D'Escotnpie de Paris, L. R., 3 P. C., 465 ; Jaswant Singh v. Dip Singh, 
I.L.R., 7 All.,432; Ram Sahaiv. The Bank of Bengal, I.L.R., 8 All., 262; Bhagwan Singh r. 
Dmmatul Hasnain, I. L. R., 18 All., 262; Ayyavayyar \. Shaalram Ayyar, I. L. R., 9 Mad., 
606, and Haiti Prasad v. Chalarpal Dube, Weekly Notes, 1888, p. 287, referred to. 
Mewa Kwir v. Bauarsi Prasad, Weekly Notes, 1897, p. 76, dissented from. 

In this case the respondents brought a suit against the appellant and 
obtained a decree from the Court of the Subordinate Judge of Meerut. The 
appellant appealed from this decree to the High Court, but before his appeal 
was decided the respondents took out execution of their decree and realU(i^i< 
the whole amount thereof. Subsequently the respondents’ decree was gm 
aside by the High Court, the suit being dismissed. The appellant then appliW 
to the Court of the Subordinate Judge for a refund of the amount realized by 
the respondents under their decree which had been sot aside by the High 
Court, together with interest upon the amount so realized. The Subordinate 
Judge allowed the application except so far as related to the claim for interest. 
Against this disallowance of interest the applicant appealed to the High Court. 

Mr. Abdul Raoof, for the Appellant. 

Babu Jogindro Nath Chaudhri and Babu Durya Charan Banerji’, tot the 
Bespondents. 

Burkitt, and Dillon, JJ.—In this case it appears that on suit by the 
plaintiffs respondents against the appellant a decree was given against *the 
latter for payment ol a sum of money. The defendant paid that money into 
Court, and it was drawn from the Court by the plaintiffs. Subsequently on 
appeal to this Court the decree in favour of jihe plaintiffs was reversed and 
their suit was dismissed. 


The present proceeding is an application by the successful defendant 
appellant under section 683 of the Code of Civil Procedure, for restitution to 
him, with interest, of the sum [432} paid by him into Court under the decree, 
and drawn out by the plaintiffs respondents. 


The only question to be decided is whether the applicant is entitled to 
interest on his money during the time it was in the hands of the plaintiffs 
respondents. On that point there have been some conflicting rulings in this 
Court. We would refer to the cases of Jaswant Singh v. Dip Singh, I. L. B., 


* First Appeal No. 1 of 1898, from aU order of Pandit 
Judge of Meerut, dated the 25tb September 1887. 


Rai Inder Natain, Spbordinsts 
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7 AH., 483, Bam Sahai v. The Bank of Bengal, I. L. B., 8 All., 262, Bhagwan 
Singh v. Ummtul Hasnain, I. L. B., 18 All., 262, Mewn Kuar v. Banarsi Prasad, 
Weekly Notes, 1897, p. 76. Haiti Prasad v. Chattarpal Dube, Weekly Notes, 
1888, p. 287, and there is also the case of Ayyavayyar v, Shastram Ayyar, 
I. L. B., 9 Mad., 006. In our opinion, however, the case before us is concluded 
by the authority of their Lordships of the Privy Council in the case of Rodger 
Vi ihe Comptoir D’Bsoompte de Paris, L. B., 3 P. C., 465. Wo especially refer 
to the ohservations of Lord Cairns made therein, which are set forth and 
explained at length in Jaswant Singh v. Dip Singh, I. L. B., 7 All., 432. It 
appears to us that the view of their Lordships in that case cannot have 
been brought to the notice of the Benches of this Court which held that 
interest could not be awarded under section 583. In all the other case there is 
a distinct mention of that case, and it is cited as the authority for awarding 
interest. Following the authority of their Loidships in that cases, we allow 
this appeal. We set aside the order of the lower Court, and wo direct that 
interest at the rate of six per cent, per annum be allowed on the sum which has 
btsen ordered to be restored to the appellant here. The appellant is entitled to 
his costs in this Court. 

Appeal decreed. 


NOTES. 

[This was approved iu (1898) ‘il All., 1. 

The C. P. 0., 1893, sec. 144, is very comprehensive iii its sc^pe and wider than sec. 083, 
C. P. C., 1882.] 


[488] 2'he Kith May, /-i&A. 

Present. 

Mr. Justice Burkitt. and Mr. Justice Dillon. 


1 mtiaz-un-nissa..Applicant 

rer.tus 

Anwar-ul-lah.Opposite Party.' 

*Act No. VIII of 1890 (Guardian and Wards Act), section 47 — Appeal — 
Order refusing to direct the removal of a guardian. 

Where an applicant for a certificate of guardianship applied for a two.fold relief, namely, 
that the existing guardian might be removed and that she herself might be appointed guardian, 
and her application was dismissed, it was held that no appeal would lie from the order 
of dismissal, such order being an order refusing to direct the removal of a guardian, 
Mohima Chunder Bisuas v. TariniSunker Ohose, I. L. R,, 19 Cal,, 487, Pakhwanti Dai v. 
IndraNarain Singh, I. L. R., 23 Cal'., 201 and lure Bai Harkha, I. L. R., 20 Bom., 667, 
referred to. 

The facts of this case sufficiently appear from the judgment of the Court. 

Mr. Amiruddin, for the Appellant. 

Maulvi Qhulam Mujtaba, for the Beapondenfc. 

* First Appeal No. 19 of 1898 from an order of F. E. Taylor, Esqr., Additional Judge of 
Moradabad, dated the 27lh November 1897. 


9 ALL.-~86 
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Barkitt, and Dillon, JJ .—In this case a preliminary objection to the 
hearing of this appeal is raised by Maulvi (lAw/ow Sivjtabct fox the tespcmdent. 
His objection is that though under section 47 of the Guardian and Ward# 
Act, No. VIII of 1890, an appeal is given by clause (8) of that section againet 
an order directing the removal of a guardian, no appeal is given against ait 
order refusing to direct the removal of a guardian. 

To understand this case certain fact? and dates must be set out. On the 
10th of April 1897, a certificate of guardianship of the person and property of 
the minors was granted to the respondent Muhammad Anwarullah. On the 
26th of April 1897, the appellant Musammat Imtiazuunissa, mother of the 
minors, applied to the Court, asking that she might be appointed guardian of 
their persons and property, and by a further application dated the 23rd June 
1897, she alleged that she had no knowledge of the appointment on the 10th 
of April of Anwarullah, and prayed that his appointment as guardian, made 
on the 10th of April, might be cancelled, and she herself be appointed as 
guardian. The District Court in its proceedings on this application removed 
L4343 Anwarullah, (it is said, with his consent) from the ofibce of guardian of 
the persons of the minors and appointed Musammat Imtiazunnissa in his place, 
but refused to discharge or remove Anwarullah from the office of guardian of 
the property. That is the order which is now in appeal before us. 

It was ingeniously argued by the learned counsel for the appellant, that the 
appeal was one under clause (a)of section 47, and that by it, the refusal to appoint 
Musammat Imtiazunnissa as guardian was called in question. That argument, 
however, is in our opinion, unsound. Before an order could be passed 
appointing Musammat Imtiazunnissa guardian of the property of the minors 
it would have been necessary to remove Anwarullah from that office. The 
appeal must he considered to be one against the Judge’s order refusing to 
remove Anwarullah from the office of guardian of the property of the minors. 
Against such an order, we are of opinion, no appeal lies. In this opinion we 
are supported by the case oi Mohima Chunder Biswas v. Tarim Sunker Ghote, 
I. L. B,, 19 Cal., 487, where it is distinctly laid down that no appeal lies 
against an order of the District .Judge refusing to remove a guardian. To the 
same effect is the case of Pakhiianti Dai v. Indra Narain Singh, I. L. B.,'23 
Cal., 201. That case is very much on all fours with this case, inasmuch as in 
it the District Judge cancelled that portion of tho certificate of guaEdiansbip 
appointing the respondent guardian of the persons of the minors. And lastly 
there is the case of In re Bat Harkha, I. L. B., 20 Bom., 667, which was also 
a case in which, after the appointment of a guardian of the property, the mother , 
of the minors sought to have the appointment cancelled. The District Judge 
refused to interfere with the appointment, and the High Court held that no 
appeal lay from the order,of refusal. Following the above cases, with all 
of which we are in full accordance, we hold that in this case no appeal lies 
to this Court. We therefore reject the appeal with costs. 

Appeal dismissed. 


NOTES. 

tThia wat followed in (1912) 14 I.C., 60 (Punjab). ] 
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[•SB] The I7th May, 1698. 

Fbbsbnt: 

MiR. Justice Bcrkitt, and Mr. Justice Dillon. 


,Lsobmin Kusr and another..ludgment'debtors 

verauB 

Debi Prasad.Decree-holder.* 

Bindu law—Joint Hindu family—Joint jamiLy or self-acquired property — 
Oeneral education acquired at the expense of the joint family funds. 

Held, that the mars fact that a member of a joint Hindu family had acquired a 
certain general education of a not very advanced character at the expense of the joint 
family funds would not have the result of making all the subsequent earniugs of that 
member joint family property, but they would remain his Helf-auquircd property. Pauliem 
Valoo Chatty v. Pauliem Sooryah Chatty, I. L. R., 1 Mad., :25‘2, and Kriahnait Mahadav v. 
itorc Mahadati, I. L. R., 15 Bom., 33, referred to and followed. 

The facts of this case eutfioiently appear from the judgment of the Court. 

Munshi Bam Prasad and Pandit Moti Lai, for the Appellants. 

The Hon’ble Mr. Contan and Pandit Sundar Lai, for the Respondent. 

Burkltt and Dillon, JJ .—This is an appeal from an order of the Subordi¬ 
nate Judge of Cawnpore, by which it was decided that certain movable 
property was liable to attachment and sale in execution of a decree obtained 
by the respondent against the representatives of one Khurshed Bahadur, 
deceased. In a previous case in this Court it was decided that the decree 
could not be executed against any ancestral joint property of the family. 
The question now to be decided is, does the property sought to be sold come 
within that description, or is it to be treated as having been the self-acquired 
property of the debtor Khurshed Bahadur. 

The following genaalof;iGal table shows the members of the family; — 

IMS] Bhola NATH. 

I 

1 I . 

Bam Naraiii Sbeo Naiain Jai Naraiu 

diedXlec., 1877. died Aug., 1S74. died after 1890. 

I No male issue. No male iB!>uc. 

Raj Bahadur 
died Oct., 1870. 

-■ I . 

Khurshed Bahadur 
died Feb., 1890. 


I • i 

Nawal Behan Chail Behan, 

(Xlioe Naunihal defendant- 

died 1876. appellant 

(minor). 

The property in dispute consists of a house in Cawnpore and of two 
yillages. Admittedly that property stood recorded in the name of Sheo 

* OTrit Appeal No. 369 of 1897, from an order of Rai Kishen Lai, Subordinate Judge 
of dawnpcre, dated the 20tb September 1897. 
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Narain, the second of Bhola Nath’s sons. On bis death it was transferred to 
the name of Nawal Behari, then an infant. There is some dispute as to how 
that transfer was made. The respondent, through his witness Jiwan Bam, 
set up a nuncupative will alleged to have been made by Sheo Narain. We do 
not believe the allegation as to the will. We do not believe that any will 
WHS formally made, even in iha loose form of a nuncupative will. We believe 
that the evidence of Jiwan Kam has been* constructed to fit and account for 
the fact that after Sheo Ntrain’s death the property in dispute was recorded 
in Nawal Behari’s nauio. The latter was a great-grandnepbew of Sheo 
Narain. During his father's life-time he had no claim whatever to succeed'to 
Sheo Narain’s estate. But we are quite prepared to believe that Sheo Narain 
and his brother Bam Narain (who survived him for more than three years) 
did arrange that the property should be transferred to Nawal Behari. Both 
the brothers must have been anxious to save the property from getting into 
the hands of Khurshed Bahadur, who had taken to a licentious, immoral and 
debauched course of life, as mentioned in the judgment of this Court in F. A. No. 
56 of 1893, decided on the 29th January 1896. The minor boy Nawal Behari 
[437] unfortunately did not long survive his great-grand uncle Sheo Narain, 
and predeceased bis great-grandfather Bam Narain. On the boy’s death bis 
father Khurshed Bahadur inherited the property in dispute. 


The question we have to decide is —What was the nature of that property 
in. the hands of Sheo Nirain ? For the appellants it is contended that the 
property was a portion of the joint undivided property of a joint Hindu family, 
possessed as such of this and of other property. On the other hand, the 
contention for the respondent—a contention which has been affirmed by the 
lower Court—is that the property in dispute was the self-acquired property 
of Sheo Narain. 


^ As to the early history of the family there is little, if any, room for doubt. 
Their ancestral house is at Belhaur, in the Cawnpore district, and that house 
is at present the joint and undivided property of Bhola Nath’s descendants in 
the male line. It is perfectly clear that there has been no partition of the 
ancestral house. The three brothers went out into the world and obtained 
elnployment in the Commissariat Department, and in course of time each 
acquired considerable w'ealth. They are not shown to have bad any assistance 
from the joint family funds excepting their support in early years and the usual i 
rudimentary education. It is not shown that any money was raised on the 
ancestral house to start any of them in life. They did not work jointly, eaeh 
being separately employed, and no one of them is shown to have had afiy 

concern with the savings and accumulations of either of the other two brothers 

though no doubt funds may have been remitted by one or other to the others 
for investment. Such being the case, we h.ave no doubt that the property 
in dispute was, when in the hands of Sheo Narain, his self-acquired property 
oyer which he had full powers of disposal. It was argued for the appellant 
that because Sheo Narain was educated wl on a boy at the family expense all 
his subsequent earnings and aooumulationa remained joint family property 
This contention is described by their Lordships of the Privv Council in 
£488] Pauhem Valoo Chetty v. Paultem Sooryak Chetty, I L B 1 Mad 262 as 
.being a " somewhat startling proposition of law." and their Lordships expresUd 
their disapproval of some cases in the Madras High Court which went that far 
All the oases on the point have been very fully considered and discussed by 
the Bombay High Court m the case of hriahnaji Mahadev v More 
I. L. B.. 16 Bom., 32. in which it was held with respecT?o a 
the same position as Sheo Narain that as he ha'd rece^^ only a rudimeSijJ 
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eduoation from the joint family funds bis earnings were self-soguired, as also 
was any property purchased with those earnings. The fruits of an ordinary 
elementary eduoation could not, it was held, be regarded as the “ gains of 
soienoe” acquired at the expense of ancestral wealth. 

Having fully considered the rule laid dovtrn in the cases cited above, we find 
ourselves entirely in accordance with it. Following that rule, we bold in the 
present case that the property in dispute was the self-acquired property of Sheo 
Narain. It follows, therefore, that both in the hands of Nawal and of Khur* 
shed it was self-acquired property and liable as such to be seized in satisfaction 
of the respondent's decree. We dismiss this appeal with costs to be paid out 
of the proceeds of the property in dispute. 

Appeal dismissed. 


NOTES. 

[den«ral or elementary education does not, by itself, make one’s acquisitions joint 
property (1902) 22 A.W.N., 20 ; (1900) C.P.L.R., 116 *(1910) 32 All., 305 (even if it be in 
that branch of learning by which he afterwards was able to earn).] 
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Tke 19th May, 189S. 

Present; 

Mr. Justice Burkitt. 

Bansidhar.Plaintifi 

versus 

Dip Singh and others.Defendants.’ 

Lambardar and co~sharer —Powers of limbardar to deal with co~parc«nary 
lands—Lease of such lands for ten years at an inadequate rent. 

Held, that a lambardar has no general power to grant any lease of co.parcenary land 
btyond such as the oircumstancea of the particular year or the particular soa.sonmay require. 

Jagan Ndth v. Hardgal, Weekly Notes, 1897, p. 307, followed. 

• 

In this case the plaintiff was owner of almost the whole of two mahals 
, known as Bangar and Khadar in mauza Chitaura [489] Mohiuddinpur. The 
smftll residue was owned by the defendants, one of whom, Puran Singh, was 
the lambardar. Owing to disagreements between the plaintiff and the 
lambardar the plaintiff applied for partition of his shares in these mahals. 
Puran Singh filed objections, which were disallowed in respect of mahal Bangar, 
but allowed in the case of mahal Khadar. Subsequently Puran Singh executed 
a lease for 10 years of the munj grass produce of both mahals at an annual 
rent of Bs. 12- After the partition proceedings had been concluded, all but 
the actual putting of the parties into poBsession of the shares allotted'to them, 
the plaintiff filed his suit for Cancellation of the lease given by Puran Singh. 
The Court of First Instance (Additional Munsif of Meerut) dismissed the suit. 
The plaintiff appealed. The Lower Appellate Court (.Additional Subordinate 
Judge of Meerut) dismissed the appeal. The plaintiff appealed to the High 
dourt. __ ' __ 

*.8eeond Appeal No. 8ii ol 1897, from a decree of Babu Prag Das, Additional Subordinate 
Judge oi Meerut, dated the 26th February 1867, confirming a decree ol TLakur Udit Narayan 
Sinha, Additional Muasif oi Meerut* dated the 2Sid Dedambar 1695. 
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Pandit Sundar Lai, for the Appellant. 

Pandit Moti Lai, for the Bespondents. 

Burkitt, J.— In this case it appears that one Puran Singh, the lambardar 
of a village which was under partition, and to the partition of which his 
objections had been disallowed on the 8th of August 1894, granted on the 24tb 
of Deoenober of the same year, a lease, for a period of no less than ten yearSi 
of more than 400 bighas of land producing* valuable munj grass, at the utterly 
inadequate rent of Bs. 12 per annum. The Subordinate Judge says, and 
perhaps with truth, that no fraud was proved; but in my opinion we have 
only to look at the lease itself to see that it was given by a disa-ppointed 
litigant, whose power as lambardar was soon about to cease, with the intention 
of damnifying his successful opponent in the partition proceedings. For that 
reason alone I would direct the lease to be set aside; bub, further, there is 
distinct authority in this case, in the case of Jagan Nath v. Hardyal, Weekly 
Notes, 1897, p. 207, in which it was distinctly ruled that a lambardar has no 
general power to grant any‘lease of co-parcenary land beyond such as the 
circumstances of the particular year or [440] particular season may require. 
That no doubt was a case of a perpetual lease, but the reasons for the decision 
apply with equal strength to the ten years’ lease in the present case. I fully 
concur in the rule of law laid down in the case just cited, and, following the 
principle contained in it, I set aside the decrees of the two lower Courts, and, 
allowing this appeal, 1, give a decree in favour of the plaintiff appellant. I 
cancel the lease dated the 24th of December 1894, so far as it concerns an 
area of 144 bighas 7 biswas and 13 biswansis pukhba out of mahal Bangar of 
Ghitaura Mohiuddinpur, and I direct that possession of that area be given to 
the plaintiff appellant by the dispossession of the defendant lessee. The 
plaintiff appellant will have his costs in this Court. 

Appeal decreed, 

NOTES. 

1 This was followed in (1906) 29 All., 20. Sco :Ueo the explanation of this decision in 
(1907) 39 All., 564 ; (1906) 3 A.L.J., 655. ] 

[ 20 All. UOI 

REVISIONAL CRIMINAL. 

The 26th May, 1898. 

Present; 

Mr. JnsTiCE Airman. 

Queen-Empvrts 

versus 

Nihal Chand.* 

Act No. I of 1879 {Indtan. Stamp Act), seetton. 6l^Stamp^^Promissory 
note’^^^Person receiving an under-stamped promissory note 
not liable under section 61. 

Under section 61 of Act No. I of 1879 the “ person accepting » a promissory note not 

duly stamped is the person who executes such note as acceptor, not a person who merslv 
receives the note. The mere receiver of an unstamped o r insrfffioiantly stamped promieiotv 

• Criminal Revision No. 227 of 1996. ’ * 
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not* is not as such liable to any penalty under this section either as principal or abettor. 
Queen V. Qulavi Husain Saheb, I. h. R., 7 Mad., 71 ; The Queen v. Nadi Chand Poddar, 24 
W. B., 0. B., 1; Empress v. Janki, I. L. R., 7 Bom., 82; and Empress v. Qopal Das, Weekly, 
Rotes ; 1688, p. 146, referred to. 

This was a reference made by the Sessions Judge of Saharanpur under section 
488 of the Code of Civil Procedure. The facts of the case sufficiently appear 
from the judgment of the Court. 

Alkman, J.—This is a case reported for the orders of this Court 
by the learned Sessions Judge uf Saliaranpur. It appears [441] that 
two men, Makunda and Chanda, were indebted to one Nihal Chand. 
In payment of their debt they gave him a promissory note which was not 
duly stamped, Nihal Chand, it appears, sued in a Civil Court on the 
promissory note, and there the breach of the stamp law was discovered. The 
matter having been brought to the notice of the Collector, the prosecution of 
the makers of the note, as well as of Nihal Chand, was directed. This 
prosecution resulted in all three being convicted of the offence punishable 
under section 61 of the Indian Stamp Act, 1879. The Magistrate sentenced 
Nihal Chand to a fine of Rs. 35, or in default to 15 days’ rigorous impri¬ 
sonment. 

As the offence of which Nihal Chand was convicted is an offence punish¬ 
able with fine only, the imprisonment in default ought to have been simple 
— see sections 67 and 34 of the Indian Penal Code. This mistake the Magis- 
ti*ate himself subsequently discovered. 

The learned Sessions Judge has submitted the case to this Court with a 
vflcomniendation that the conviction of Nihal Chand should be set aside m 
illegal. In my opinion the learned Sessions Judge is right. The material 
part of the section under which Nihal Chand has been convicted runs as 
follows :—“ Any person drawing, making, issuing, endorsing or transferring or 
signing, otherwise than as a witness, or presenting for acceptance or payment, 
or accepting, paying or receiving payment of, or in any manner negotiating 
any bill of exchange, cheque or promissory note without the same being duly 

stamped.shall for every such offence be punished with fine which may 

extend to five hundred rupees.” The Magistrate has apparently looked on 
the word ” accepting ” here as equivalent to “ receiving.” But, as was held 
in Queen v. Ovlam Hussain Saheb, I. L. R., 7 Mad., 71, “ the term ‘ accepting ’ 
in section 61 of the Stamp Act does not mean ‘receiving,’ but ‘executing as an 
acceptor.’” In the case The Queen v. Nadi Chand Poddar, 24 W. R., c. B., 
1 ,*JaCK 80N, J., observed :—‘‘If an instrument called a [442] promissory note 
or other document of that kind, and as such liable to the duty imposed by the 
Act, is not duly stamped, it appears to me that the person subject to penalty 
is the person who makes it, nnd^not the person in whose favour it is made." 
That was a prosecution under section 29 of the Stamp Act then in force, 
namely. Act No, XVIII of 1869, which does not differ materially from sec¬ 
tion 61 of the present Act. It w^as there held that the person in whose favour 
a document not duly stamped is made, incurs the risk of being debarred from 
producing it in evidence, but does not render himself liable to penalties under 
the fourth chapter of the Act. It has been contended that in such oases a 
person who receives a document not duly stamped abets the commission of an 
offence under section 61 ; but, as was remarked in the case Empress v. Janki, 
I. L. R., 7 Bom., 82, " it is not abetment of the execution of an unstamped 
document to receive it, any more than acceptance of stolen property is abet¬ 
ment o{ theft.” This case was followed in this Court in Empress v. Copal 
Das, Weekly Notes, 1883, p.*i46. I think the view taken by the learned 
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Sessions Judge is right, I quash the conviction of Nihal Chand for an offenee 
under section 61 of Act No. I of 1879 and the sentence of flue iooposed there¬ 
under, and direct that Dhe fine, or such portion of it as may have been paid, 
be refunded. 


1 20 All. 442 ] 

APPELLATE CIVIL. 

The 6th June, 1898. 

Present ; 

Mr. Justice Blair. 

Fateh Chand and others.Plaintiffs 

versus 

Mansal> Rai.Defendant. * 


Civil Procedure Code, section 63—Verification of plaint—Plaint verified 
when in an incomplete state—Amendment of plaint. 

The eubatantial portion o{ i plaint, consiatinij of the statement of the claim of the 
plaintiffs and the prayer, was written upon two sheets of plain paper and verified by the 
plaintiffs. Subsequently to«the affixing of the plaintifia’ [448] signatures a front sheet, 
consisting of a piece of stamped paper with the name of the Court and the names and address* 
es of the parties, was added, and the plaint thus composed filed in Court. 

Beld, that the verification was defective ; but that the suit ought not to have been dis* 
missed. The plaintiffs ought to have been allowed an opportunity of amending the plaint by 
making a proper verification. 


The material facts of this ease, as stated in the judgment of the Lower 
Appellate Court, arc as follows ; 

“ The plaint purports to Imva been verified by the plaintiff Fateh Chand at 
Kairana on the 16th July 1895, by the plaintiff Ranjit Singh at Gadhi Husen- 
pur on the 13th July, and by Musamraat Shibbi, next friend of Soraat Prasad, 
minor plaintiff, on the 11th July at Saharaupur. It was presented to the 
Court of the Munsif of Kairana on the 17th July 1895. It purports also to 
bear the signatures at another place, but it is not expressed when these sig¬ 
natures were affixed. The plaint consists of three leaves, and the signatures 
and verifications are contained on the last leaf, and the plaintiffs’ signatufes 
are wanting on the first two leaves, though rule 424, clause (5), of the rules of 
the 4th April 1894, framed by the High Court, required the plaintiffs’ 
signatures on each leaf. The first leaf is the stamp paper used to denote the 
court fee. It was purchased at the Kairana* tahsil on the 17th July 1896 
The stamp paper contains the name of the Court and the names description 
and place of abode of the parties. It should also have contained a substantial 
portion of the statement of the claim, according to the .said rules, but it does not 

The Subordinate Judge found:-" It is e.hJenl that the partieulare stated 
on the Brat leaf, namely, the stamp paper, were not verided by the plaiptiffe 
I find that neither the verifieatmn nor the signatures of the plaintilf. apply to 
nrhat .8 mitten on the first leef. which was not in existence when they were 
a pparently affixed, Mnaamma t Shibbi deposal^ that she affixed her mLk on 

* Second Appeal No. 376 of 1897, from a deoroe of R.ai ShunTiiTT ni 
of Sabaranpur, dated the 3rd March 1897, reversing' i denrAA ^“^4* 

Munsifof Kairana, dated the 26th February 189^ ®^ of Munsh-' 


Shiya Sahoi, 
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three papers, which may mean in two places on the plaint and on the vakalat- 
nama, dated the 7th July 1895. There is nothing to show that the plaintiffs' 
signatures [44IJ were affixed on the 17th July 1895, or on dates different 
from those of the verifications. The verification had been affixed before the 
17th July 1895." 

On these findings the Lower Anpellate Court came to the conclusion, with 
reference to the cass of KiUsar N<itk v. Aggynn, Weekly Notes, 1894, p. 96, 
that the plaint was void ab init'o and incapable of amendment, and dismissed, 
the plaintiffs' suit. The plaintiffs thereupon appealed to the High Court. 

Pandit Moti Lai, for the Appellants. 

Mauivi Abdul Majid, for the Biespondent. 

BtaiP, J. —The facts of this case fall within the ruling in two unreported 
oases of this Court. The one is the case F. k No. 269 of 1893, {Gavga Sahai 
V. Muhammad Ali Jan Khan), * [448] decided on the 9th of December 
1895, and the other is F. A. No. 149 of 1895 {Mnnsht- Fakir Chand v. 
Mahesh Das),\ decided on the 1st of April J897. No reported cases have 
been cited to me which are at all on all fours with the matter at issue in 
the present appeal. I see no reason to differ from the conclusions of the 
Judges who decided those two unreported appeals, and I accordingly make the 
same order which they did. I set aside the decree below and remand the 
case to the lower Court with the direction that it should re-admit the suit 
under its original number in the register and return the plaint to the plsintiffs 
for amendment according to law. This order is mad*» under section 562 of the 
Code of Civil Proceluro. The Court of First Instance will tlien proceed to 
decide the case on the merits. 

Appeal decreed and cause remanded. 


NOTES. 

(See now the C.P.C., 1908, O. 6, r. 16.] 


* The judgment in this case was as f<)llow3 :— 

Banerjland Aikinan, JJ. —The suit out of which ihisxppcnl has arisen has been dismissed 
by the Subordinate Judge on the ground that the plaiut filed on bebxlf of the plaintiffs 
was not, properly signed and verified. Wh.xt took place was this :—The plaint was drawn up 
on two sheets of plain paper, and it was signed and verified at the font by the plaintiffs as 
required by section 51 of thi' Code of Civil ProeccUire : this was done by the plaintiffs at 
Bulindshahr. They sent the ])1 lint to a jdeader at Meerut for the purpose of its being filed 
in the Court there. Tlie pleader instead of attaching to the plaint the stamp paper requisite 
for the c iurt-feos payable on the plaint, as he should have done, took out the first sheet and 
transetibed the contents of it on the stamp paper. This was certainly a reprehensible 
proceeding on the part of the pleader ; he should have known that the pliint to be filed in 
Court was the document which the plaintiff.s had signed and verified, and not .a document 
which consisted partly of matter which had been signed and verifie.d, and pirtly of matter 
which had been written af'cr signature and verifioalion. The plaint in this case ss filed was 
therefore defective, but we are of o|Tinion that the Subordinate Judge .should have returned 
it to the pl.aintiffs for amending it bv signing and verifying it as it stood : be onghti not to 
have dismissed the suit. It was the duty of the Court to return the plaint b'fore settlement 
of issues, and the iiiero f.ict that i'suos were settled could not deprive the plaintiffs of the 
opportunity which they might otherwise have bad and ought to have had of curing the 
defect which existed in the plaint. 

Wo set aside the decree below and remand the case to the lower Court with the direction 
that it should readmit the suit under its original number in the register and return the 
plaint to the plaintiffs for amending it by signing and verifying it according to law. 

The parties will hear their own costs of this appeal, 

t The judffment in this case was as follows :— 

Banerji and Alkman. JJ. —The suit out of which this appeal has ari.sen ha.s been dis- 
mi8sed*by the lower Court on the ground that the plaint was not properly verified. The 
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[446] The f»th June, 1898. 

Present: 

Mr. Justice Blair and Mb. Justice Burkitt. 

Nihali.Applicant 

versus 

Mittar Sen and others.?...Opposite Parties.* 


Act No. IV of 1882 (Transfer of Property ict) sections 86 and 87—Mortgage — 
Redemption—liedemption potsihle at any time prior to the passing 
of the order absolute under section 87. 

A mortgagor who has obtained a decree for redemption of his mortgage oan pay in the 
redemption money and obtain redemption At any time until an order absolute under 
section 87 is made against him. Paresh Nath Mojumdar v. Rnmiodu Mojumdar, I.L. B., 
16 Cal., 216, and Raham llahi Khan,\. OkasiH, 1. L. R.. 20 All., 375, referred to. 

This appeal arose out of an application by the defendant, judgment-debtor, in 
a suit for foreclosure of a mortgage, in execution of the decree against him. 
The plaintififs obtained their decree for foreclosure on the 21at of August 1894. 
By that decree the judgment-debtor was ordered to pay the mortgage money 
wittiin three months from the date of the decree, otherwise the mortgage 
would be foreclosed. The judgment-debtor did not pay in the money, but 
appealed to the High Court. This appeal was dismissed, and the order of the 
lower Court affirmed on the 13ih of August 1897. On the 6th of November 
1897, the judgment-debtor paid the sum then due into Court with notice to 
the decree-holder, who lefused to receive it on the grounds tliat the judgment- 
debtor’s right to redeem was forfeited by his failure to comply with the order 
to pay within three months from the 2l8t of August 1894, which order waa 
not atJeoted by the decree of the H gh Court; and further, that the decree- 
holders had in virtue of their decree obtained possession of the property. The 
Court executing the decree allowed the decree-holders’ contention and dis¬ 
missed the application of the judgment-debtor. The judgment-debtor thereupon 
appealed to the High Court. * 

fiabu Durg i Charan Banerji, for the Appellant. 

Mr. S. S. Singh, for the Respondent. 


verifioittion Has been held to be defective lor two reasons. First, that aflpr the whole of the 
plaint as it was &ied in Court had been prepared tbo plaintiff did not verify it, but wbai. was 
done wa.s this :—The pl.iiiit was written out on four sheets of foolscsp paper, and at the end 
was signed and verified by the plaintiff ; but the pleader who filed the plaint, instead of atlaeff- 
ing to it the sta-nps required for the claim, took out the first two sheets and caused their 
contents to be copied on the stamp papers. The second ground on which the Subordinate 
Judge considered the plaint to be defective is that, although the plaintiff verified the whole 
of the statements contained in the plaint as true to bw knowledge, it appeared as to some 
matters that he had no personal knowledRo. As regards this second ground, the conclusion 
of the Subordinate Judge is erroneous. The pl.iiiit on the face of it was properly verified in 
accordance with the provisions of the law, and for the purposes of ascertaining whether tbe 
verification was a good verification in form, the fact whether it was true was wholly im¬ 
material. As to the first ground, as we held in First Appeal No. 269 of 1893, which Wm a 
case on all fours with the present, the Subordinate Judge should not have dismissed tbe suit 
but should have returned tbe plaint to the plaintiff in order that it might be properly verified! 

Wo allow this appeal, and, setting aside the decree below, remand the case under 
section 662 of the Code of Civil Procedure, with directions to re-admit it under its oiisinal 
number on the register and di.^pose of it on the merits, after causing the plaint to ha 
amended by being properly verified. Costs will abide the event. 


• First Appeal No, 73 of 1898 from an order of J. J. McLean, 
Shahjahanpur, dated the 10th January 1898. 


Esq., Distriol Judge of 
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Blair and Bnrkltt, JJ.—We oonour with the judgment and the reanons 
for that judgment given by the Caloiitta Court in the onse of Poreah Nath 
Mojumdar v. Ramjodu Moiumdar, [447] T. L. R., J6 Cal., 246, which 
has been aoted upon by a Bench of this Court in the case of Rah'im Ilahi 
Khan v. Qhaaita, I. L. B., 20 All., 375. In this case a decree was made under 
Motion 86 of the Transfer of Property Act, but had not been brought to 
maturity by an order absolute under section 87. The money to be paid 
for redemption of the mortgage was tendered and deposited in Court. In our 
opinion, if the sum tendered were sufficient, it ought to have been accepted 
and an order given for redemption. Tnat must now be done. We allow the 
appeal. The appellant will have his costs. 

Appeal decreed. 


MOTES. 

( This was followed in (1903) 26 All., 231. See also (1902) 24 All., 479 ; (190G) 2 N.L.R., 
187 ; C.P.O., 1908, O. 34.J 


r 80 All. 447 ] 

PRIVY COUNCIL. 

The 2lst April and Mth May, 1898. 

Present: 

Lords Watson, Hobhouse, Morris and Davey, and Sir R. Couch. 

‘Hakim Muhammad Ikram-ud-din.Defendant-Appellant 

versus 

Najiban.Plaintiff-Respondent. 

On appeal from the High Court for the North-Western Provinces, Allahabad. 

Sale of vilhops by a wife to her husband. 

The purchase money had not been paid on what purported to be a deed of sale of villages 
by a Muhammadan wife to her husband for a price which, however, the deed acknowledged 
to have been paid. After her death two of her relations, disputing the due execution of the 
sale deed, sued the husband, who had obtained possession claiming, in the alternative, 
either that they should obtain their shares in the property of the deceased, or, if the sale of 
the villages should be maintained that they should receive their proportion of the price as 
4ua to the estate left by her. 

The two Couits below concurred in finding that the wife, a pnrda-nashin, was capable 
of managing her own affairs, and that she had not received the price. 

Th^ first Court interred from the state of things chat the wife had in a manner made 
« gift of the villagee to the husbaild. The High Court reversed that judgment, and decided 
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that with regard to the probability of influence on the part of the husband, the abs^oe of 
any independent advice for the wife and other circumstances, the transaction was withoat 
effect. 

(448] The Judicial Committee found that there had not been a case of undue 
influence exercised either made by the plaint or raised by the issues ; they found no evidence 
that the price stated was inadequate, or the sale an improvident one, or that the husband 
had been released from having to pay the price,* From the findings on the evidence the 
presumption was that the wife intended to pass the property for some purpose, and that, the 
suggestion of a gift being excluded, the deed operated as a sale according to what it purported 
to be. 

They did not throw any doubt on the sound doctrine, laid down in numerous cases, aa 
to the obligations upon persona taking benefits from pnrda-nashin ladies. 

To the one surviving phaintiff was awarded a moiety of the price payable by the husband, 
who himself inherited the balance. 

Consolidated appeals, one 1A’ special leave, from two decrees (7th January 
1891) of the High Court, in the same suit, modifying a decree (23rd January 
1889) of the Subordinate Judge of Bareilly. 

This suit was brought on the 7th February 1888 by Najiban and her 
sister, Zahur Begam. Tlia latter died in 1888, and Najiban was entered on 
the record as her heir and representative before the judgment in the Court 
of First Instance. The flefendant, now appellant, was the husband of Imami 
Begam, sivster of the two plaintiffs, who survived her and on her death claimed 
to share in the estate that she left. 


This appeal related to twenty shares in each of two mauzas, one Jabida 
Chapri and the other Paolitaur, in the Bareillv district, the yearly jnma of the 
one being Es. 1.000, and of the other Rs. 200. They were the suliiect of a 
registered deed of sale dated the 9th November 1887, by which Imami Begam 
purported to have sold them to her husband, having transferred possession 
to him for Rs. 30,000 then paid as the deed said. Ho obtained dakhil kharij. 
As to the title of the plaintiff j to sue, there were concurrent findings of fact 
in the Courts below, and it was not now disputed that the wife, Imami 
Begam, and the plaintiffs, wore three daughters of the same mother, 
Waziran, deceased. There was no appeal preferred from the decision 

of the High Court that they %vere not her legitimate daughters_facts 

which, according to the High Court, entitled (ho two plaintiffs to one 
[449] moiety between them as their combined shares in the late Imami 
Begam’s estate, the other moiety going to the surviving husband. There 
were also concurrent findings below that thepa>inent of the consideration 
acknowledged in the deed of the 9t.li November; 1887 had not taken place. 

The principal question on these appeals was whether the parda-vashin 
wife had executed that deed with full comprehension of its effect, and free 
volition on her part that the transaction should be carried out, with’the result 
of the transfer of her property to Iicr husband. 


Ths facts are stated in their Lordships’ judgment. 

of the sale deed 

without the payment of the consideration having been made, was virtuX 
tha there was a voluntary transfer or gift of the property by the wife to t e 
husband, which was valid according to the Muhammadan law tSa ia 
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the Judge’s view had deprived the plaintiff Najiban of all right to the villuges, or 
to any part of the consideration for which they were ostensibly alienated; he 
therefore dismissed the suit. Both parties appealed to the High Court from 
the decision of the first Court, the plaintiff NMjiban contesting the validity of 
the transaction of the 9th November 1887, and the defendant objecting to her 
claiming as a sharer in the estate inherited from her alleged sisters. The 
question as to the proportionate share wliich the daughters of one mother 
would take, under the circumstances, was decided by the High Court as 
above stated, with the result that their decision on that point was not 
disputed at the present hearing. On Najiban’s appeal the decision of the 
Bench (Sir John Epgk, C. J., and Knox, J ), was given in one judgment, 
which dealt with both questions. They reversed the finding of the lower 
Court that there had been a gifc to ikram-ud-din. 

After referring to the written statement of the latter and the evidence, 
the judgment of the Chief Justice concluded as follows - 

[480] ' Under these circumstances the vietv I take is that, if Mussammat 
Imami Hegam really understood what the transaction was, it w^as not the 
transaction which wa.s evidenced by the sale deed, i.e , a transaction of sale ; 
it was not the transaction which the defendant in his pleadings and in his 
evidence put before the Court. Although this lady could not fairly be 
described as a drunkard, she undoubtedly had impaired her health by 
drink. She was a person very liable to be influenced by her newly-married 
husband, who was many years her junior; and although she might have 
desired to confer a benefit upon him, either by making a free gift of those 
villages to him, or by transferring them to him for an inadequate considera¬ 
tion, still 1 think we ought not to give Ikram-ud-din a decree in respect of 
these villages unless, having regard to the circumstances, we are satisfied 
that this old lady had independent advice, and thoroughly understood what 
she was doing on that occasion. It has not been shown to us that this lady 
had any independent advice; and under these circumstances, and having 
regard to the doubt and mystery in which Ikram-ud-din himself has involved 
the transaction of the 9th November 1887, I think wo should hold that Ikram- 
ud-din has not made out a title other than his title as heir of his wife Imami 
Begam to these villages, or any part of them. As the surviving husband of 
Imami Begam he is entitled to one-half of these villages ; Najiban in her own 
right, and has heiress of lier sister, is entitled to the other moiety.” 

Mr. H. //. Cozens-Hardy, Q. C., and Mr. II. Cowell, for the appellant, 
argued that the two villages were not part of tlie divisible estate left by the 
wife, but had been effectively transferred to the husband, who was exclusively 
entitled thereby to the property. Effect .should be given to the facts found, 
in concurrence by the Courts below, that Imami had executed the sale deed 
with knowledge of its effect, slle being a capable woman who understood the 
transaction. The inference from these facts, with that of the transfer of 
possession was that Imami intended [451] to convey the property ; 
proof of payment of the price was not essential in order to establish the sale. 
The general requirement that a parda-nashin lady parting with her property 
should have the advice of some independent person, was not disputed ; but 
here it was contended that the principle had no application, for the sufficient 
reason that the evidence showed that Imami was in this instance fully com¬ 
petent to manage her own affairs. TImt the wife was desirous of favouring 
her husband would not of itself he any proof of the husband having influenced 
her unduly ; of the latter there was no evidence. Reference was made to 
Nedby v. Nedby, (185*2) 6 DeGex and Smale, Chy. R., 377 ; Ranee Kkujooroo- 
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nissa v. Mt. Rouahun Jehan, (1867) ‘L. R., 3 I. A., 291, 307 ; I. L. R,, 2 Gal., 
184; Kamarunnissa Bihi v. Hnsaini fiibi, (18^^0) I. L. R-> 3 AIL, 266;,i2t47A- 
bai V. Ismail Ahmed, (1870) 7 Bom., H. C. Rep., 27 ; Mahomed Bukak Khan 
V. Hosseini Btbi, (1888) L. R., 15 I. A., 81; I. Tj. R., 15 Cal., 684. 

Mr. J. D. Mayne, and Mr. C. E. A. Rosa, for the respondent, argued that 
the judgment of the High Court was right. That the transaction could not be 
supported as a gift was clear, for if the wi/e was intelligent enough to under¬ 
stand what took place on the 9t<h November 1887, she must have understood 
it to he a sale to her husband for value and no gift. As a sale, moreover, the 
husband relied upon the transaction. That it should now be held a gift 
would contravene the general principle expressed in Esh&nchiiTideT Singh v. 
Shamachvrn Bhutto, (1866) 11 Moo., I. A., 7, at p. 24. A different oase would 
be made from that wiiich was then put forward if the tran.saotion could be held 
to be a gift. The High Court was also right in declining to give effect to the 
sale deed when the circumstances under which the husband sought to have it 
maintained were all before them. There was direct concealment in the matter 
of the non-payment of tlie money. A 6duciary relation subsisted between the 
parties to the deed at the time, the husband having on the 3rd of the same 
month accepted his wife’s general power as her agent over her property. 
[4823 The wife’s ill-health, her secluded state, the entire absence of indepen¬ 
dent advice, or means for her getting it, were rightly considered, and had had 
the right decree of weight given to them by the High Court. Thus the claim 
in respect of the villages bad been rightly allowed, and the judgment should be 
upheld. In reference to transactions entered into by a parda-nashin were 
cited.— Geresh Chunder Lahoree v. Miissumat Bhvggobutty Dehia, (1870) 13 
Moo., I. A., 419, at p. 431 ; Tacoordeen Tewany v. Nawnb Syed Ali Hoaaein 
Khan, (1874) L. R.. 1 I. A., 192, 108; Sudisht Lai v. Mussummat Sheobarat 
Acer, (1881) L. R., 8 I. A.. 39, 43 ; I. L. R., 7 Cal., 215 : Mahomed Bukak Khan 
v. H..sseini Btbi, (1888) L. R , 15 I. A., 81 ; I. L. R., 15 Cal., 684. 

Mr. H. H. Cozens-Hardy, Q. C., replied. Afterwards, on May 14bh, 
their Lordships’ judgment was delivered bv LORD Davey. 

In October 1887 the present appellant was married to Mussamat Imami 
Begam ; she was then about sixty years of age, and the appellant was sutn'e 
sixteen years younger. Mussamat Imami Begam had been twice previously 
married, and from one of her former husbands she had inherited a considerable 
fortune, and at the date of her marriage to the appellant was a woman of 
large wealth. On the other hand, the appellant appears to have been a person 
of very small means. 

Mussamat Imami Begam executed a power-of attorney, dated the 
3rd November 1887, in favour of the appellant, by which she empowered him 
to collect her rents and grant receipts, and exercise other large powers over her 
property. • 

A few days afterwards Mussamat Imami Begam executed a sale deed 
dated the 9th November 1887, by which she declared that she had sold two 
villages to the appellant for Rs. 30,000 ; and having received the sale considera¬ 
tion in full from the aforesaid vendee, had put him in proprietary possession 
of the property sold, like herself. .lamna Prasad, the Special Sub- 
Registrar, in his report stated that he had attended at the house of Mus- 
[483] aamat Imami Begam on the llth November 1887, and that the Mussa- 
mat heard word by word the contents of the sale deed, and admitted from 
behind a screen the execution and completion thereof, and admitted that she 
had already received gold mohurs worth Rs. 20.000; and the Sub¬ 
further reported that the appellant, the vendee, paid in his presence 


Registrar 
ten bags 
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ooniaining Bs. 10,000 to the Musaamat, the vendor. Fifteen days afterwards 
tfao'exeouted a power-of-attorney, dated the 24tih November 1887, for the 
ptirpoae of obtaining mutation of names, the execution of which was also 
verified by a coonmissioner. 

Mussamat Imami Begam died in the month of January 1888, and shortly 
afterwards the present respondent and her sister, since deceased, alleging 
themselves to he the lawful sisters and co-heiresses of the Mussamat, commenc¬ 
ed this suit against the appellant. By their plaint the plaintiffs denied the 
marriage between the Mussamat and the appellant, and alleged that he had 
taken exclusive possession of, and appropriated without any title, the hulk of 
her movable and immovable property. As to the sale deed they alleged tha't 
the Mussamat had no knowledge of that deed, nor was it read out to her, nor 
could she have understood it, as she was under the influence of liquor, and 
that in short the sale deed being spurious, forged, and without consideration 
was void. The prayer of the plaint was for possession of the villages (including 
the two in question) and other property as detailed; and that should the 
defendant prove the sale of the two villages to be genuine, the sale'consider¬ 
ation thereof, instead of possession, should he awarded to the plaintiffs against 
the defendant, along with the movable property, and for possession of the 
Mussamat’s movable property, or payment of its value. The appellant by 
his statement of defence denied the title of the plaintiffs, and relied on the sale 
deed. 

The Subordinate Judge found that the respondent and her co-plaintiff 
were the legal heirs of Mussamat Imami Begam and, that a marriage had 
taken place between the appellant and the Mussamat. The first finding was 
varied by the High Court, [4S4] who found that, although the respondent 
and her co-plsintiff were daughters of the same mother as the Mussamat. they 
were illegitimate. The result of this was that the plaintiffs became entitled to 
one moiety only and the defendant (the appellant) to the other moiety of the 
property. These findings as varied by tbe High Court are not now in dispute. 

The 4th and 5th issues relating to tbe sale deed were as follows:— 

"4. Did Musammat Imami Begam execute the sale deed, dated 9th 
November 1H87, conveying certain villages to the defendant, and did she do so 
while*she was in a sound state of mind, or when she was not in her senses, 
but in a state of intoxication, without understanding what she was doing ; that 
is to say, whether the contents of the said documents were understood by her, 
r^r she was not capable of understanding them ? 

“ 6. What is the actual value of the property sold ? Was Rs. 30,000 a 
fiction, or the actual amount of the sale consideration ? Was ihe sum of 
Rs. 10,000 alleged to have been paid in presence of the Sub-Registrar and the 
oommissioner actually paid, or*was the transfer without consideration ?'* 

It is unnecessary to discuss at any length the evidence given on those 
issues, because the two Courts are in substantial agreement as to the effect of 
it, although they are not agreed as to the legal result or consequence. Both 
Courts were satisfied that the Musammat was not intoxicated at the time of 
verification of the sale deed, and that she was a woman capable of managing 
her affairs, and that she did in fact manage them, and that she undoubtedly 
executed by her own hand the aale deed and power-of-attorney for the purpose 
of mutation of names being effected ; and as to the consideration for the sale 
that, although the Musammat acknowledged receipt of Rs. 20,000, it was not in 
fact paid, and that the bags purporting to contain rupees were produced before 
tbe Sub-Registrar, but there>was no actual evidence of their contents, or where 
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the rupees (if rupees there were) bame from, or afterwards went to, find in short 
that no part of the [455j consideration was proved to have been paid by the 
appellant to the Musammat. 


On these findings of facts (in which their Lordships entirely agree) the 
subordinate Judge held that the presumption was that out of affection the 
Musammat gave the property to the appellant as a matter of favour, and 
through some policy called that gift a sale, and that, instead of a deed of gift, 
she executed a deed of sale in orefer to sustain the honour and respectability 
of the appellant, who belonged to an old respectable family of the town, to 
screen him from any exposure. The learned Judges in the High Court 
dissented from this view, and their L irdships agree with them. There is no 
evidence of any intention to make a gift, and there is no suggestion in the 
pleadings that the villages had been given to the appellant or that his wife 
intended to remit to him, or release him from payment of, any part of the 
purchase money. The acknowledgment of the previous receipt of Rs. 20,000 
would no doubt enable the Vendor to transmit ttie property to a second 
purchaser, as between whom and the vendor the latter would not be entitled 
to deny the payment of that portion of the purchase money ; but as between 
the vendor and vendee it had not the effect of discharging him. 

But while their Lordships so for agree with the High Court, they do not 
altogether agree on the result, though probably the difference is more one of 
from than substance. The High Court seems to have thought that in the 
circumstances there was a presumption of undue influence on the part of the 
appellant and that he jught to have shown that the old lady'had independent 
advice, and thoroughly understood what she was doing, and accoidingly the 
Court set aside the transaction altogether. Their Lordships doubt whether 
this was right, or altogether consistent with the previous findings by the 
Court. There is no case of undue influence made by the plaintiffs in their 
plaint or raised in bhr issues on which the case was tried ; and there is no 
evidence that Rs. 30 000 was an inadequate price, or that [4563 the sale 
was an improvident one it the price had been paid. From the findit'gs on the 
evidence their Lordships think it must be presumed that the Musamma't 
intended to pass the property for some purpose ; and, as the suggestion of a gift 
IS excluded, the deed must operate (if at all) according to what it purports to 
be, viz , as sale. In coming to this conclusion in the c^se before them, their 
Lordships do not intend to throw the slightest doubt on the sound doctrine 
laid down in numerous cases as to the obligations of persons taking benefits 
from a parda-nashin lady. • 


Their Lordships therefore will humbly advise Her Majesty that relief 
be given to the surviving plaintiff (the present respondent) in accordance 
with the fourth paragraph of the prayer of th^ plaint, and for that purpose 
the decree of the High Court be varied by inserting after the words “ specified 
below the words except the two villages Jabida Chapri, with the garden 
and houses, and Pachtaur, m the pargana of Nawahganj, hnt including the 
sum of Rs. 15,(300, being one moiety of the sum of Rs. 30,000. the price of 
the said two villages, payable by the defendant ” and after the words “ date 
of P«« 8 e 8 ''' 0 'i the words and together with interest on the said sum nt 
Rs. 16,000 from the 9th November 1887 up to date of payment ” at the rata 

shall be the words the respective amounts of such mesne 

i^erest to be,” and that in all other respects the said decree ought to*he 
affirmed and the appeal dismissed. . ought, to be 
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' Aa the appellant came before their Lordships to olaina the property as a 
gift without any payment, and never in the course of the proceedings offered 
to pay or give credit for the price as part of Muasamat Imami Begam’s estate, 
their Lordships will not advise Her Majesty to make any alteration in the 
disposal of the costs by the High Court, and for the same reason, and because 
the respondent lias substantially succeeded, they do not think that the varia¬ 
tion made by them in the decree should relieve the [487] appellant from the 
payment of the costs of these appeals, which the appellant niust therefore pay. 

Appeal allowed, decree varied. 

Solicitors for the Appellant— Messrs. Ranken, Ford, Ford and Chester. 

Solicitors for the Respondent—Messrs. Pyke and Parrott. 

NOTES. 

[ See (1905) 2 A.L.J., 436. 1 
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APPELLATE CIVIL. 

The 0th June, IH96. 

PUKSENT: 

Mb. Justice Blair and Mr. Justice’Bubkitt. 

Abbasi Begam.Plaintiff 

versus 

Af^al Husen and another.Defendants.’* 

Muhammadan hw — Pre-emption —Talab-i-ishtishhad —2?e/crc»tce to talab-i- 

mawasibat necessary. 

A pre-omptor claiming pre-emption under the Muhammadan law is bound at the time 
wlien be makes his talab-i-tshtishktid to state distinctly that he has already made (ttlnb-i- 
mawasibat. Rujjub Ali Chopedar v. Chundi Churn Bhadra, I. L. R., 17 Cal., 543, followed. 

In this case the appellant, a Muhammadan lady, was plaintiff in a suit for 
pre-emption, in respect of a share in certain stamindari and house property. 
The Court of First Instance (Munsif of Hiwali, Bareilly) decreed the claim. 
T;^e defendant vendee appealed. The Lower Appellate Court, (District Judge 
of Bareilly) decreed the appeal and dismissed the suit. The District Judge 
found chat, while the plaintiff had, on hearing of the sale which gave rise to 
her claim for pre-emption, at once declared that she was the sha/i, thereby 
making the4alab-i-mawasibat cproperly according to Muhammadan-law, she 
had, in making the talab-i-jshtishhad, whicli was made through an agent, 
omitted to refer to the fact of the talab-i-maxvnsibat having been made. The 
learned Judge accordingly held, that the strict formalities required by the 
Muhammadan law had not been complied with, and, as [483] stated above, 
dismissed the plaintiff’s suit. The plaintiff thereupon appealed to the High 
Court. 

Mr. Amir-nddin, for the Appellant. 

Maulvi Qhulom Mujtaha, for the Respondents. 

• Second Appeal No. 381 of 1896. from a decree of E. J. Kitui, Et-q., District Judge of 
Bareilly, dated tho 18th February 1896, reversing a decree of Munshi Girraj Kishore Datt, 
Munsif of Hawaii, Bareilly, dated the 4th December 1895. 


9 ALL.—38 
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Blair and Bnrkitt, JJ. —This ia a second appeal of a 
einption suit. The lady who ia the pre-emptor and appellant hMre'<faili|^ 
defeated by a finding of the Lower Appellate Court that ahe has not fully 
the requirements of the Muhammadan law in making the talab-i-Hhit^hnA, 
The facts are, as found by the Lower Appellate Court, that the lady’' tntC 
inside her bouse when she received intelligence of the transaction which gave 
rise to her pre-emptive right. She at gnce declared that she was the ihaH, 
That is heyond douht a sufficient compliance with the requirements of the law 
as to the immediate demand.* She thereupon instructed an agent to 
communicate to the vendee, who was outside the house, her intention of 
e^iei'cising her right. The learned Judge says that certain persons appear to 
have accompanied the agent as witnesses. It ia admitted that when the second 
demand was made to the vendee no words were used referring to the prior 
demand which had been made inside the house. This is found by the Judge 
to be an insufficient compliance with tlie law. We tiiink that he was right 
for the reasons set forth in tlie judgmeat of the Full Bench of the Calcutta 
Court in the case of Knjjub Aft Chopeaar v. Chmuh Churn Bhadra, I. L. R., 
17 Cal., 643. The decision of that Court ia one in which we concur. We 
are informed that this ruling has been followed in other cases in this Court.t 
We dismiss the appeal with costs. 

Appeal dismissed. 


• NOTES. 

[ This WAS followed in (1898) 20 All., 499. ) 


[439] APPELLATE CRIMINAL. 


The 13th June, IS9S. 

Pkesknt: 

8ir Louis Kershaw, Kt. Chief Justice, and Mr. Justice Knox. 

Queen-Empress 

versus 

Prag Dat and others. | 


Orim,«alPro^dureCo^..U<,m.,.cUon il7~Aprealby Oovtrpmmt frd 
an acquittal on the same footing as on appeal from a coniirtion—Act 
No. XLV of laeO, sections 96 et segg-Eight of pi ivate defence. 

unlawful for!; Tv." vin^ica'to their rights or supposed rights by 

rtermined T d . ‘b* other hand, »re!qu»lly 

I t, R A All conviction, /impress v OtMdifi 

. t ;■ L »■ I. L. E., 9 All., m 

Tee facts of t hm cie are fully in the juflRment ol the Court 

f Criminal Appeal No. 323 o4 1898. 
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0oir«rnm6nt Advoeftta (Mr, 4. B. By vet), with whom 
Diibm ani m B. Q’Conor, tor the Crown, 

W. Wallah tod Biba Jogindro Bath Chiudhri^ for the Aesponilents. 

KanAAfT, C, J., and Knox, J.—This is an appeal presented by the Govern* 
moot Advocate from an original order of acquittal passed hy the Sessions 
Court of Barrokhabad. That Court had before it six Chaube Brahmans, all 
relatives, and aGadaraya, the servant of the Brahmans, charged with offences 
under sections 148 and 302 of the Indian Penal Code, committed at 
ktadhonagar on the 23rd of July 1897. 

There can be no room for doubt that the case is one of conflict between 
the Thakurs and Chaube Brahmans of Madhonagar. They are at dispute 
over a strip of waste land. The Chaubes assert that the land appertains to a 
grove which is admitted to belong to them. The Thakurs, on the other band, 
maintain that the disputed land is part of their cultivation, which as a fact 
does Biijein it. , 

[469] On the 23rd of July the dispute between the parties resulted in a 
fight, and in this fight one Ajudhia, a servant of the Thakurs, was shot dead. 
Laltu, the G>daraya, is charged with having fired tlie gun. The prosecution 
says that he fired in pursuance of the common object of the Brahmans, who 
were attempting hy show of force to enforce their alleged rights over this strip 
of land. Hence the charge laid under the sections above quoted against all 
the seven respondents. Both the Thakurs and tbS Brahmans have been 
arrested on account of this disturbance. 

As usual in cases of this kind the police have found it difiicult to secure 
independent testimony of what did take place. Those of the villagers who 
were present and looking on would probably b> sympathy and bias be so 
attached to one or other of the disputing parties that it would be hopeless to 
get disinterested and reliable evidence from them. Three witnesses have been 
found, a barber and a weaver of Bhavvan Sarai, and a carpenter of Akrnmabad, 
both of them villages within a mile’s distance from Madhonagar. It is not 
suggested hy the defence that any one of these three is suspected of bias or 
partisanship. It is upon their evidence that the Sessions Court acquitted the 
Brahmans, and it is upon their evidence that the Government Advocate aska 
U8 to convict the Brahmans. 

We have examined this evidence most minutely, and have been assisted 
in doing so by careful criticisms on the part of the Government Advocate and 
the learned counsel who appears for the accused. Undoubtedly these state¬ 
ments differ in points of detail, but thev all agree on the following facts:— 
That the Thakur party consisted of from thirty to fifty men, and that one of 
that party hivd a gun and thereat were armed with lathis; that on the other 
side were srraved the seven aAcused ; one of them, Laltu, carried a gun ; the 
others had nothing in their hands except that, according to Chedd.'. and 
Buddha, they carried sticks. All agree in saving that the Thakurs gave orders 
for the demolition of a thaonJa, or mud wall, probably threv'^ feet high, rourid 
a neem tree ; that upon this the Chauhes interfered and begged that the matter 
be referred -[461] to Court. Words ensued, then blows, and almost immediately 
Laltu fired at Ajudhia on the Thakur's side and shot him dead on the spot. 
Upon this all are said to have run away. The defence put forward on behalf 
of two of the Booused is an althi. The others say that they went to the assistance 
of Ganga Bakhsh ; that they were heaten; that they had no weapons of any 
kind, and beat no one. Ganga Bakhsh Says he was on the spot gathering 
flowers ;foi$nd the Thakurs intent upon demolishing the thaonla; remonstrated,. 
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and was beaten and became unconscious. Laltu says he carried no gun on that 
day. ‘ 

The contention of Mr. Wallach, who appeared for the defence, isr that 
upon the evidence of these very three witnesses it is established that tlio 
Chaubes were on the spot for a lawful purpose : that they continued throughout 
a lawful assembly ; that Laibu did not come on the spot with them, but after 
them and quite independently. L-iltu had been out shooting birds, and his ant, 
even according to the witnesses for the Crown, was an independent act done 
in the lawful exercise of the right of private defence He accordingly contends 
that none of the accused was guilty of any offence, and that the order of acquit¬ 
tal passed by the Sessions Court of Farrukhabad was the right and proper order. 
He further contended, on the authority of Qupen-Empresa v. Giyadin, I. Ij. R., 
4 All., 148, and Quein-Empress v. Chotu, I. L. R , 9 All., 62, that this Court has 
hold that the extraordinary powers conferred by section 417 of the Criminal 
Procedure Code should be most sparingly enforced, and in respect of pure 
decisions of fact, only in those* cases where, through the incompetence, stupid¬ 
ity or perversity of a subordinate tribunal, such unreasonable or distorted 
conclusions have been drawn from the evidence as to produce a positive 
miscarriage of justice. In tlie present case the judgment cannot be said to be 
open to any of these criticisms, and is therefore not a judgment to be interfered 
with. 


Upon turning to the judgment we find that the reasons given by the learn¬ 
ed Sessions .lodge for acquitting the accused are that [4623 they were a 
lawful assembly; that Laltu fired and was justified in firing, and he had reason 
to apprehend that the Brahmans might otherwise be killed, and that therefore 
there was no riot committed; and it has not been shown that Ajudhia was shot 
in pursuance of any common object of the assembly of Chaubes, or that the 
shooting was contemplated hy the Chaubes as lilcely. 


The contention that Laltu did not form part of tne assembly of Chaubes, 
but came up indopenderilly, is baaed by Mr, Wallach upon a few words w^hich 
occur in the cross-examination of the witness Buddha. They are to this effect;— 

I saw Prag Dat and Becha Lai (both of them Chaubes) when they came 
up. Laltu came afterwards. He came from shooting somewhere from the 
direction of the grove south.” The other two witnesses say simply that they 
saw the Chaubes opposed to the Thakurs, and among the Chaubes was Laltu, 
Hadariya. Ev^^n Buddha places Laltu among the Chaubes from the very com¬ 
mencement of the fight. LaPu was a servant of the Chaubes, and we are 
satisfied, without any question of doubt, on the evidence of all three witrresws 
compared together, that Laltu was there in concert and full understanding with 
the Chaube party. His prompt appearance on the spot, and the precision and 
readiness with which he, only a servant, acted in concert with his masters 
satisfies us that all seven were acting with'a common understanding and' 
common intent, and that intent was to prevent the demolition of the thaovla 
if possible without violence, if necessary by resort to violence, and to extreme 
vio ence. We cannot leave out of consideration that the dispute was practi¬ 
cally over the removal of a mud wall which could have at anv 
moment been reconstructed at a nominal cost, and the demolition of which 
would not dissipate all possibilities of recovery of possession, if recourse 
had been had to Courts of law. If a body of men go down to meet another 
boc y of men evidently intent upon picking a quarrel over a piece of mud 
wall, go down armed with a loaded gun and use that gun within a short inter 

val oftneir arrival, it is for them to rebut the inference which at on™ 
[463] arises that their intention was by means ^f criminal force or 8 ^ 0 ^“ 
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oriminalforoet to enforce their rights or supposed rights. We cannot agree with 
the view taken by the learned Judge, that the Chauhes were in this case entitled 
to defend their possession prima facie by force. The use of force in defence of 
property by private individuals is a matter defined by Isw. The presence of 
Laitu with his gun, unexplained ns it is by any evidence lor the defence, proves 
that the Chauhes were prepared to defend this mud thaonla even to the 
voluntarily causing of death ; and the burden lay heavily upon them of proving 
that they acted under reasonable apprehension that death or serious hurt 
would be the consequence if the right of private defence were not exercised. 
The harm intended was so slight that persons of ordinary sense and temper 
would have, and should have, refrained from taking the law into their own hands. 

As regards Laitu, the defence is more explicitly and directly a defence that 
he acted in exercise of the right of private defence. The law in India is that 
when a person is accused of an offence, the burden of proving the existence of 
circumstances bringing the case within any of the general exceptions in the 
Indian Penal Codeia upon the accused,and it is directed by the Statutes that the 
Court shall presume ti e absence of such circumstances. The learned Sessions 
Judge has entirely overlooked this provision of the law. He has not presumed 
the absence of circumstances bringing the case within the general exceptions 
which permit the plea of the right of private defence being raised. The fact 
that forty or fifty persona began the attack, and that after the attack began 
Laitu fired a shot which struck Ajudhia, is not enough to show that Laitu was 
justified in firing. Laitu had to prove that he had reason to apprehend that the 
Brahmans might bo killed. He gave no evidence of this, or of facts from which 
we could hold it proved. In criminal a|)peal No. 280 of 1897, Quern-Emprens v. 
liupn, decided on the 27th of March 1897, Sir JoHN Edge held that when a 
body of men are determined to vindicate their rights, or supposed rights hv un¬ 
lawful force, and when they engage in a fight with men who, on the other [464] 
band, are equally determined to vindicate by unlawful force their rights or sup- 
posediights, no question of self-defence arises. Neither side is trving to protect 
itself, but each side is trying to get the better of the other. This appears to 
us to be a true and sound exposition of the law. The learned Judge, in taking 
tbe view he did, has erred both in matter of fact and matter of law, and his 
order re ust, in the interests of justice,he set aside. \Yii h reference to the conten¬ 
tion based upon Queen-Empress v. Crai/ndin. I. L. R., 4 .All., 148, it must not he 
forgotten that the learned Chief Justice and Mr. Justice SlRAlGHT, in Queen 
Empress v. Gohardhan, I. L R , 9 All., 528, did not consider that they were 
departing from and doing violence to the princ'jiles laid down in Que^n- 
Pjtnpress v. Gayndin, and did set aside an older of arquiltal where they were 
satisfied that the Sessions Judge had overloi ked important circumstances. 
Indeed it is not easy to see any distinction in tl'e Criminal Procedure Code 
between the right of aupeal against an acquit'al and a right of appeal against a 
conviction. In both cases the appellant has to satisfy us that tliero does exist 
some good and strong ground apparent upon the record for interfering with the 
deliberate determination by a Judge who has liad all the evidence before him 
and has arrived at the determination with that great advantage in his favour. 

We Are satisfied upon the evidence that all the severi accused did go down 
to the field with the intention of enforcing their rights, or supposed rights, by 
show of criminal force, and, if need arose, by use of criminal ff ree, and that 
they thus were members of an unlawful assenibly ; further that force was used 
by Laitu in prosecution of the common object of such assembly. All the 
accused are therefore guilty of the oftenee of rioting. In prosecution of the 
common object of the assenHbly Laitu caused the death of .4judhia by shooting 
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him, and with the knowledge that what he did was so imminently dangerous 
that it must in all probability cause his death. We find Prag Dat, Beobs 
Lai, Ganga Bakhsh, Jamna Prasad, Gbote Lai, Din Dial and Laltu guilty 
[465] of the offence of murder committed in the course of rioting, and by 
virtue of sectiou 149, read vvith section 302 of the Indian Penal Code, we 
direct that Prag Dat, Beebe Lai, Ganga Bakhsh, Jamna Prasad. Chote Lai, 
Din Dial and Laltu suffer each and all of tjiem transportation for life. 

NOTES. 

(See also (1901) P.R., 7; (1903) P.R , IS where the di.stinotion between the two kinds 
of appeals in pr iclice i-i p^intid out. 

As ri gards che right of private defence, this was followed in (1901) 21 All., 143 ; (1908) 
35 Cal., 368.J 

f 20 All. 468 1 

APPELL.^TE CIVIL. 

The I4ih Junp, IbOn. 

Present; 

Mr. Justice Blair anu Mr. Justice Burkitt. 

Umrao Bihi.Defendant 

versus 

Jan AH Shah.Plaintiff.’*' 


Suit for cancellaliojt of a deed—Muhammadan law—Plea that the deed was 
inoperative according to the personal law of the parties. 

Held, in the case of a deed of gift between Muhammadans, that it was no ground tor 
cancellation of the deed that, possession of the property, the subject of the deed, not having 
been made over ti the donee, the deed might be, according to the Muhammadan law, 
inoperative. 


This was a suit for cancellation of a deed of gift, dated the 4th of January 
1895, executed by the plaintiff in f.ivour of the defendant his niece, and 
assigning to the latter a one anna share in a certain village. The plaintiff 
alleged, that he had really intended to convey the share in dispute to his own 
daughter, hut, tliat the defendant’s husband had fraudulently caused the need 
to ha executed in favour of the defendant. The plaintiff further pleaded that 
possession of the property, the subject of the deed had not been made over, 
and that the deed was therefore void according to the Muhammadan law. •* 

The Court of First Instance (.Munsif of Bansi) found against the plaintiff 
on the allegation of fraud, bub, fi iding that possession had not been delivered 
under the deed, held that the gift, being not complete, was liable to be revoked 
and accordingly decreed the plaintiff’s claim. * ’ 

Tne defendant apoesled, and the L iwar Appellate Court (District Judea 
of Gorakhpur) dismissed the appeal, affirming the decree of the Munsif The 
defendant thereupon appealed to the High Court. 

[468] Babu Jogindro Nath Chaudhri and Babu Satya Chandar Mnkerii 
tor the Appellant. * 


Mr. Amtruddin, for the Respondent. 

Blair, J —The plaintiff’s suit was for cancellation of a deed of gift Tfc 
w as based on the allegation that, the execution of the deed had been obtain^ 

• Second Appeal No. 416 of 1896, from a decree of V. A Smith P -n —TTi:- 

Gorakhpur, dated the 5th Vlaroh I8u6, confirming a decree of Babu 

Bansi, dated the 16th November 1896. • Keshab Deb, Munsif of 
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by fraud. There was an allegal'-ion in the plaint, apparently intended to 
support the plaiotiff's statement that be never made such a deed, to the effect 
that he had never given up to the defendant possession of the property the 
subject of the deed of gift. The allegation of fraud has been found not to have 
been proyed, and the plaintiff relies upon the ground that a deed of gift, made 
without possession being given of the subject of that deed, is void in law. The 
plaintiff is in this dilemma. If the deed is a nullity for lack of giving over of 
possession, it is a document from wfiich the plaintiff can entertain no reason¬ 
able apprehension of injury. If, on the other hand, possession was non-essential 
to its validity, then it would be a good deed of gift. In either the one or the 
other case it is not a document which a Court can he properly called upon to 
cancel. I would allow the appeal and dismiss the plaintiff’s suit with costs. 

Bupkltt, J —I am also of-the same opinion, and am of opinion tiiat the 
appeal must be allowed and the suit dismissed. 

The plaintiff came into Court alleging an act of fraud against the defend¬ 
ant, in that he (the plaintiff) had been fraudulently made to execute a deed of 
gift in favour of the defendant, who was his Aiece, he at the time believing 
that it was in favour of his own daughter. Further on in his plaint he alleged 
that no transfer of possession had taken place, apparently adducing that matter 
in corroboration of the allegation of fraud. In the first Court the plaintiff 
failed to prove the allegation of fraud, and as to possession it was found that 
no transfer had taken place The Munsif thereupon records;—“ 1 find that 
defendant did not take possession of the gifted property, and hence the gift not 
being cnmpleto is liable to be revoked. Ifence I give a decree for the plaintiff 
for [467] cancellation of the deed.” Now as to those words, it is to be 
remarked that the plaintiff nowhere asserted any revocation of the deed of 
gift; so the Munsif set up for the plaintiff a case he had not made and a case 
totally inconsistent with the plaintiff’s case; and though the Munsif says;— 
"Hence I give a decree, ” he has not referred to any authority justifying such 
action. The defendant being defeated in the first Court, appealed to the 
District Judge, and of course based her appeal on the question decided against 
ber by the Munsif, i. e., the question of transfer of possession. On that issue 
tbjs Judge in appeal concurred with the Court below, and affirmed the decree 
cancelling rhe deed. The ground on which the deed has been cancelled has 
been explained to us to-day by the learned counsel for the respondent to be 
because it violated the rule of Muhammadan law, which requires that transfer 
of possession shall accompany a gift of immoveable property. It may be that 
the deed of gift is open to that objection ; it may he that it is a deed not worth 
thp paper it is written on ; it may be that no action could successfully be 
taken on it in any Court, and that it is perfectly ineffectual for the purpose 
it purports to effect; I do not decide any of those points. But, assuming that 
the deed is open to all those objections, assuming it is waste paper, I am of 
opinion that that is no reason why a Court of Justice should be called on 
solemnly to cancel that which had no existence in law. Had the plaintiff 
made out the allegation of fraud, the case would have been different. Proof of 
that allegation would have been ample reason for cancelling the deed, but 
that allegation having failed, I see no reason why the document should be set 
aside simply because it may turn out to be one W'hicli has not complied with 
the provisions of the Muhammadan law. 

Appeal decreed. 


IIOTB8 

[See also (1899) 3 O.C., 331.] 


SOS 



l.L.R. 20 All. 40S TOTA BAM &0. V, LALA. [18981 

[468] The 16th June, 1898. 

Present; 

Mb. Justice Blair and Mb. Justice Bubkitt. 


Tofca Ram and others...'.Defendants 

versus 

Lala.Plaintiff.* 


Act No. IV of 1883 {Transfer of Property Act), section 135—Actionable 
Claim—Sale of mortgagor’s interest in mortgaged property. 

The sale by a mortRagorof his interest in the property mortgaged is not the sale of an 
actionable claim within the meaning of section 135 of the Transfer of Property Act, 1882. 

This was a suit for redemption of a usufructuary mortgage. One Lala. the 
uncle of Diwan Sinch, defendant, executed a usufructuary mortgage of certain 
property for Rs 600 in favour of Man Singh, and put the mortgagee in pos¬ 
session. Man Singh sold his rights in the mortgaged property to Diwan Singh 
and four others, defendants, and gave the vendees possession. Lala. the mort¬ 
gagor, died and was stfrceeded by Diwan Singh, his nephew. Diwan Singh 
sold his interest as a mortgagor to the plaintiff Lala. Lala, plaintiff, brought 
a suit for redemption, and paid the mortgage money (Rs. 600) into Court. 
The defendants, other than Diwan Singh, who, not impleaded at 6rst, was 
added by the Court to the array of defendants, pleaded that out of a-nominal 
sale consideration of Rs. 1,000 only Rs. 50 had in fact been paid, and they 
claimed the benefit of section 135 of the Transfer of Property Act, alleging 
that they were entitled to defeat the plaintiff’s suit on payment of the actual 
price paid (stated by them to he Rs. 50) and the expenses of the sale. They 
pleaded also a right to take the property mortgaged as pre-emntors ; that 
there was another mortgage on the property which the plaintiff was also 
bound to redeem, and that the sale in favour of the plaintiff was executed 
without consideration. 

The Court of First Instance (Munsif of Khurja) gave the plaintiff a decree 
for redemption and possession as prayed. Tlie defendants appealed. The 
Additional District .Judge confirmed the decree of the Muns'f and dismis^d 
the appeal. From that decree tlie defendants appeal to the High Court. 

[4693 Pandit Sundar Lai (tor whom Hahn Jivan Chandar Mukerji) for 
the Appellants. • 

Munshi Ram Prasad, for the Respondent. 

Blair and Burkitt, JJ. —This appeal, one ground only, the third, being urged 
upon us, is based on the contention that the purchase of the mortgagor’s interest 
in land subject to a mortgage is a purchaso of an actionable claim within the 
meaning of section 135 of the Transfer of Property Act. We are not prepared 
to accede to so novel a contention, for which no authority is produced. In 
our opinion, what was effected by the purchase was the transfer of the land 

• Second AnprHl No. 445 of 1806 from » docrofi of T. 0. Piggott, Exq.. Additional Dist^t 
Judge of Aligarh. daPd the 13th Murch 1896. confirming a decree of Pandit Soti Righu- 
bans Lai, Munsif of Khurja, dated the 20th November 1S95. . “ 
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itself subject to the mortgage. It seem& to us a totally different thing from 
and bears in our mind no analogy whatever to the purchase of a mortgagee’s 
interest in a mortgage after the mortgage has become due and payable. We 
dismiss the appeal with costs. 

Appeal dismissed. 


IlOTEB. 

C There were two main alterations by the Legislature in 1900 in the law relating to 
actionable claims contained in the Transfer of Property Act, 1882,—(1) from the definition 
of actionable claims wore excluded mortgages etc. (2) see. 135 was repealed.] 

c so All. 469 ] 

The 16th June, JHUH. 

Present: 

Mr. JnsTirK Banerji. 


Yusuf Ali Khan and others.Plaintiffs 

versus 

Hira and others.Defendants. 


Landholder and tenant—Act No. XII of 1861 (N.-TF. P. Bent Act), section 
98 (6 )—Suit to eject a tenant—.ict inconsistent lo^h the purpose foj 
which the land was let- Sub lease to a theatrical company. 

An agricultural tenant, at a time when there were no crops growing on bis holding, let 
part of it temporarily to a theatrical company for the purpo.so of their bolding performances 
thereon. Held, that this was not an act sufficient to cause a forfeiture of the tenancy within 
the meaning of section 93, clause (6) of Act No. XII ol 1881. 

The facts of this case sufficiently appear from the judgment of the Court. 

Kunwar Parmanand, for the Appellants. 

The Respondents were not represented. 

' BanePji, J.—This was a suit brought under clause (fc) of section 93 of the 
Rent Act (No. XII of 1881) to eject an occupancy [470] tenant from his holding 
on the ground that he had committed an act detrimental to the land in hie 
occupation and inconsistent with the purposes for which it was let. The act 
complained of was that in the month of October, when, according to the learned 
Judge of the Lower Appellate Court, there were no crops on the land, and none 
cohld have been grown, the defendants had let the land to a fheatrioal company 
for erecting a temporary pavilion for the purpose of their theatre. Both the 
Courts below have dismissed the suit, and I think rightly. The act was not 
detrimental to the land or incon^sistent with the purpose for which it was let, 
within the meaning of clause {h}. The tenant, having at a time when the 
land could not be sown with crops let it to a theatrical company for the purpose 
of a theatre for a short period ordy, did not do an act detrimental to the land, 
and although, technically speaking, they did an act inconsistent with the 
purpose for which it was let, namely, cultivation, it does not seem to me that 
the Legislature contemplated that a tenancy would be liable to forfeiture if the 
tenant did an act of this kind for a tomporary purpose only, at a time when 
the land in the tenant’s holding could not be cultivated. It is evident from 
the provisions of section 149, as the learned Judge has pointed out, that the 

• Second Appeal No. 478 of 1897 from a decree of C. Rustamji, Esq., District .Tudge of 
Moradabad, dated the 26th March 1897, confirming a decree of A. W. McNair, Esq., 
Aasistant Collector of Moradabad, dated the Idth November 1897. 
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Legistatiare intended to give a tenant & locua pcsnitenticB an opportunity to 
repair the damage done by him. In this ease at the time^ when the Court of 
First Instance made its decree the laud had been restored to its former condition 
and crops had been grown on it. The Courts below have, in my ittdgment, 
rightly held that the defendant’s act did not entail the forfeiture Uf tbeir 
occupancy holding. I dismiss the appeal, but without costs, as the respondents 
are not represented. 

Appeal diamiased. 


[471,1 The. Ju7ie, 1896. 
Present : 

Me. Justice Blair. 


Dalip Bai. 

.Defendant 

versus 

Deoki Bai. 

...Plaintiff.* 

Dalip Bai. 

..Defendant 

versus 

Sukhdeo Bai. 

_Plaintiff.' 

Dalip Bai. 

..Defendant 

versus 

Jokhn Bai and another... 



Act No. XU of 1881 i2<.-W. P. Rent. Act), section 95 {nl —Landholder and 
tenant — Effe.:t on tenant's rights of his neglecting to apply under section 95. 

A tenant of certain muafi land wasdispossensed by his zaraindars, as he alleged, wrong* 
fully. The dispossessed tenant did not avail himself of the remedy provided by section 96, 
clause (») of Act No, XII of 1881; hut some time after the expiry of the period of limitatum 
for an application under that section, he dispossessed the zamindars, who bad meanwhils 
taken the land in suit into their own cultivation. The zamindars, thereupon sued in the 
Civil Court for the ejectment of the former tenant as a trespasser. Held, that the defendant 
could not set up in answer to this suit his status lA tenant which bo had lost by not 
availing him.se]f within limitation of the means provided by section 96, clause (n) of Act 
No. XTI of 1881, to contest his own ejectment. 

These were three connected appeals arising out of the following facts:_ 

The plaintiffs, with others, were purchasers of a village, in which was 
comprised certain resumed muafi land, which had formerly been an 
assignment, or iagir, for the support of chaukidars. Before the assignment of 
the village to the plaintiffs and their co-sharers this land appears to have been 
settled with the defendant. The purchasers subsequently partitioned the 

• Second Appeals Nos. 430, 431 and 432 of 1807, from decrees of Maulvi Huham]^ 
Ismail Khan, Additional Subordinate Judge of Ohazipur, dated the 26th April 1897 raven* 
ing decrees of Munshi Achal Behari, Munsif of Ghazipnr,‘dated the 90th February 1897. 
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▼iiUiige, snd the plofcK^f land in suit, forming a portion of the above-mentioned 
reettm^ maafi, fell to the shares of the respective plaintiffs. 

The plaintiffs oame into Court, denying that the defeodaut had ever been 
a tenant of the land in question, and alleging that they had eaoh and all 
been forcibly ejeoted by the defendant, and they sued for recovery of possession 
of their respeotive plots by ejectment of tlic defendant. 

The defendant pleaded inter alia that he was a tenant and that the suits 
were not cognizable by a Civil Court. Tlie Court [472] of First Instance 
(Mansif of Ghazipur) gave effect to this plea and dismissed the plaintiffs’ suits. 

The plaintiffs appealed. The Lower Appellate Court (Additional Subordi¬ 
nate Judge of Ghazipur) found that the defendant had been a tenant up to 
some time in 1892, when he had been wrongfully dispossessed by the plaintiffs; 
but that, inasmuch as he had not availed himself of the remedy provided by 
law in clause (n) of section 95 of Act No. XII of 1881 within the period 
limited by section 96 of that Act, he had lost his title as well as bis remedy. 
The Court accordingly decreed the plaintiffs’ claim. 

The defendant thereupon appealed the High Court. 

Munahi Haribans Sakai, for the Appellant. 

Mr. Abdul Majid, for the Respondents. 

Blair, J.—It is needless to recapitulate the admitted facts of this case. 
The plaintiff acquired title from a persou who had resumed the land thereto¬ 
fore assigned for the support of ohaukidars. Originally this plaintiff and 
the plaintiffs in the two connected cases held equal shares in the plot in 
question. They and the other co-sharers subsequently partitioned the land, 
and eaoh became possessed in severalty of bis own plot. The plaintiffs 
sue for possession each of his own plot on the allegation that the defendants 
are mere trespassers. The defendant alleges in his defence that he was, 
at the time of the dispossession alleged against him by the plaintiffs, the 
tenant of the plot in suit. Numerous collateral aud subsidiary issues 
were raised, witli which it seems unnecessary to deal in deciding these second 
appeals. The suits of the plaintiffs were dismissed in the Court of First 
Instance on the finding that the defendant was a tenant. The plaintiffs 
appealed, and in the Lower Appellate Court it was found that the defendant 
had been a tenant up to some time in 1892, when he was wrongfully dispos¬ 
sessed by the present plaintiffs : but that inasmucli as he had not availed 
himself of the remedy provided by law in clause (u) of section 95 of Act 
Ne. XII of 1881 within the period limited bv section 96 of that Act. 
I<78] he had lost his title as well as his remedy. It seems to me that that 
judgment is sound. Section 95 of Act No. XII of 1881 provides that the 
Revenue Courts only shall have jurisdiotion to deal with the subjects and 
matters' of the nature for whilsh applications are prescribed as the proper 
remedy in that seqtion. The section does not provide merely that no 
idaintiff may bring a suit on a subject or matter in relation to which one 
of such applications might be made, but that the Civil Couro shall not 
"take cognizance of any dispute or matter" upon which an application of 
auoh a nature might have been made. The defendant here is setting up 
in existing tenancy in himself, which, if it did exist, would entitle him 
to recover possession and to continue in possession, up to aud at the time 
when be himself foroibly dispossessed the plaintiffs. In other words, it is 
oontended that be might lie by and negleot to take the steps provided by law 
within the time limited l?y law to recover the possession from which he had 
been wrongfully ousted and* might by his own laches oust the jurisdietioa 
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of the Revenue Court and set up the jurisdiction of the Civil Court in relation to 
a naatter which, if the subject of contention, could have been brought only in the 
Revenue Court within a period of six months. That would bo the result of 
allowing him to set up in a Civil Court his title as a tenant in answer to a 
charge of trespass after the expiration of that period. It seems to me that, 
apart from the wording of section 96 of the Rent Act, it was intended that the 
landlord should not be liable for an indefinite time to the dispossession, per¬ 
haps, of some tenants whom he had been induced to let in as tenants, and who 
perhaps might have inciu ied heavy expenses, in the belief that the excluded 
tenant had by declining to avail himself of the remedy provided by law 
manifested his intention of abandoning his tenancy. That disposes of the one 
question in this appeal. There is a secondary one, namely, that of res judicata 
into which I decline to allow the appellant to enter. It was expressly stated 
by the <Tudge in the Lower .Appellate Court that that point and another or 
others were not pressed on him. It seems to me that it [474] is not open to 
a litigant to practically abvudun a portion of his contention in one Court and 
then at his convenionce to resuscitate it in another. The effect is that these 
appeals will be dismissed with costs. 

Appeals dismissed. 


C 20 All. 474 ] 

REVISIONAL CIVIL. 


The 27th June, 

Present; 

Sir Louis Kershaw, Kt., Chief Justice, and Mr. Justice Burkitt. 

Chatarbuj Das.Defendant 

versus 

Ganosh Ram.Plaintiff.^ 

Civil Procedure Code, section 616 - Award—Decree passed on award Med 
in Court toithout notice of its fiU'W being sent to 
the parties —llevision. 

Held, that it wa^ a good grouud lor revision of a decree based upon an award filed in 
Court that no notice of the filing of the aw.ird %is given by the Court to the parties as 
required by section 516 of the Code of Civil I'rof-ednrc, ovou though the applicant m revision 
might have received information aliunde that the .T.vard had been filed. Bangatamiv. 
Muttusami, I. L. R., 11 Mad., 144, followed. 

The plaintiff and defendant in this case having agreed to refer the matters 
in dispute between them to arbitration, the plaintiff applied to the Court to 
have the agrtcement of reference hied in Court. A summons was issued to the 
defendant, but he did not put in a defence. The case was proceeded with 4X 
parte, and the agreement of reference was filed in Court, and ultimately, on the 
17th February 1898, the award based on the said agreement was filed withio 
the time limited by the Court. The defendant on the 3rd of Bfaroh 1898, 

Civil Revision No. 24 of X€?8. 
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6led a vakalat-namak authorizing his pleader to object to the award, and on 
the 18th March objbotions were filed. The material objection of the defend¬ 
ant was that no notice of the filing of the award had been given to him by the 
Oourt as required by section 616 of the Code of Civil Procedure. The 
Court (Subordinate Judge of Mainpuri) held that under the circumstances 
of the case such notice was not necessary, as the defendant in fact 
knew that the award [478] had been filed. The Court further held 
that the defendant’s objections were* barred by limitation under article 158 of 
the second schedule to the Limitation Act, and accordingly disallowed the 
objections and ordered that a decree should be prepared in accordance with the 
award. Against this order the defendant applied in revision to the High Court, 

Mr. W. Wallach and Babu Badri Das, for the Appellant. 

Pandit Sundar Lai and Pandit Baldeo Ram, for the Respondeat. 

Kershaw, C. >f., and Burkitt, J. —This is an application calling on this 
Court to exercise its revisional powers in respect of a decree passed on the 
28th of March 1898 by the Subordinate Judge of Mainpuri on an award 
submitted by arbitrators appointed by the parties. The first ground taken in 
the petition of revision, and the only ground argued before us, is that the 
learned Subordinate Judge acted with tnaterial irregularity, in the exercise 
of his jurisdiction, in that he passed the decree on the award without first 
having sent to the parties the notice required by section .516 of the Code of 
Civil Procedure. It is admitted that notice was not sent; but it was contended, 
and it is probably true, that the applicant did know lihat the award had been 
filed. That matter, however, we regard as immaterial: it was the duty of the 
Court to send notice. The applicant, in our opinion, might have remained 
inactive in the case, and was not bound to take any steps in it until ho receiv¬ 
ed notice from the Court. This case is on all fours with the ca,se of liangasamt 
V. Muttusami, I. L. R., 11 Mad., 144. In that case it was observed 
that the Court of the Munsif which passed the decree was bound to give the 
petitioners notice of the filing of the award, which it failed to do, and that 
the omission to do so was a material irregularity. Th3 High Court further went 
on to hold that the Munsif should not have proceeded to pass a decree in 
conformity with the award without first hearing the petitioner’s objec¬ 
tions. In these observations wo fully concur, and adopting the form of 
[476] the decree used by the Madras Court, we allow this application. We 
set aside the decree of the Subordinate Judge. We direct him to restore the 
suit'to the file, and after considering the objections which we understand have 
been filed by the applicant, to pass such orders as appear to be just. The 
applicant will have his costs of this application. 

NOTES. 

[ See also (1899) 19 A.W.N, :10 . (1901) (1897-1901) U.B.R., Vol. II. 24. } 
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c 30 All. «76 ] 

APPELLATE CIVIL. 


The 27th June, 1898. 

Present : 

Mb. Justice Blair and Mb. Justice Airman. 

Banjit..Plaintiff 

oer&us 

Badha Bani and another.Defendants.’*' 


Act No. XV of 1856 {Re-marnage of Hindu widows), section 2—Hindu Law — 
Hindu widow—Rights of widow in deceased husband’s property — Widows 
whose re-marriage is valid independently of the Statute. 

Held, that a Hindu widow belanging to the Kurmi caste, in which the re<xnarciafe of 
widows was permit d, by custom of the caste, independently of Act No. X'V of 1866. 
was not, by reason her re-marriage, deprived of her right to remain in poaseMion of her 
deceased husband's estate during her life-time, and that a suit brought during her 
life-time by the reversioners to the estate of her husband to obtain immediate poasaaaion 
of such estate could not succeed. Har Saran Das v. Nandi, I. L. B.. 11 All., 830, and 

Dharam Das v. Nand Lai Singh. Weekly Notes, 1889, p. 78, followed. 

• 

In this case the plaintiff' claimed certain immovable property which bad been 
owned in bis life-time by one Ganga Prasad, a somewhat remote collateral. 
Ganga Prasad had died in 1893, leaving him surviving his step-mother Badha 
Bani, who was actually in possession of the property, and a widow, Sugna. 
Sugna had married again after the death of Ganga Prasad. The parties were 
Kurmis, amongst whom the re-marriage of widows is permitted. The plaintiff, 
however, alleged that the defendant Sugna had by her re-marriage lost all right 
to her deceased husband’s property, and that, inasmuch as Badha Bani, being 
the step-mother of the last owner, could not be his heir, he (the plaintiff) was 
entitled to the property. • 

C477] The Court of First Instance dismissed the plaintiff’s suit, holding 
that Sugna was the real heir to the property claimed. The plaintiff appealed, 
and his appeal was likewise dismissed on a similar finding. The plaintiff there¬ 
upon appealed to the High Court. 


Babu Jogindro Nath Chaudhri and Babu Ratan Chand, for the Appellaift. 
Pandit Sundar Lai, for the Respondents. 


Blair and Aikman, JJ. —This is the suit of a plaintiff,' who alleges 
that, failing the right of a Hindu widow of the Kurmi caste who has re-married 
to the property of her first husband, he is the heir.. He impleads the person 
in actual possession of the property, who is the mother-in-law of the 
widow, the widow herself and her second husband. The question raised 
is one as to which there is a clear and absolute difference of opinion 
between the decisions of this Court and those of the Courts at Bombay 
and Calcutta, though there is indeed one case which, has arisen in tha 
Bombay High Court which has been decided to the same effect as the mlinge 
la id dowry by this Court. The Allahaba d decisit^ti^re in the cases of Har Saran 

* S^nd Appetff No. 646 of 1896, from a decreed: F. W. Fox. Bso.TlIiittrint I nA** /.i 
Jhapsi, dated the 20th April 18%, confirming a decree of Mr. Aziaul Ragman, Sub'd^ate 
Judge of Jhansi, dated the 4th Mai'ob 1696. 
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D<u V. Nandi, I, L. B., 11 All., 330, and Dharam Das v. Nand Lai Singh, 
Weekly Notes, 1889, p. 78. Several unreportod cases have all been decided in 
this Court in the same way. We see no reason to doubt the soundness of 
ihoie decisions, which form, as far as we know, a consistent cursus curios in 
this Court. Another point was raised by the appellant to the effect that in the 
provisions of the wajib-ul-arz a custom was alleged to exist to the effect that 
a widow among the Kurmi caste who re-marries loses thereby the right to her 
husband’s property. It is found as a fact upon evidence by the Judge of the 
Lower Appellate Court that no such custom is proved. The appeal fails and is 
dismissed with costs. 

Appeal dismissed. 


ROTES 

f Th« Allahabad view was iiiaintained in (1909) 29 All., 122 ; (1908) 31 All., 161; (1910) 
32AU„ 489; (1913) 3b All., 466, though other Courts diabented therefrom ;—(1908) 8 C. L. J., 
649. Sae nlso Onnapati Iyer's Hindu Law, Vol. T (I Edn . 1916).] 

[478] The 28th June, 1896. 

Present ; 

Mb. Justice Blair and Mr. Justice Aikman. 

Jiwat Dube.Decree-holder 

versus 

Kali Charan Bam and others.Judgment-debtors.' 

Execution of decree—Application for execution giving wrong date of 
decree—Amendment allowed after limitation—Amendment relating 

hack to former applications. 

J obtained a decree on two mortgage bonds on the 25th November 18S5. That decree waa 
set aside, but another decree waa passed in hia favour on the 21at of September 1866. The 
decree-holder made several applications to execute the decree, but in each described the decree 
as nf the 26th November 1885. On the third application the judgment-debtor objected 
that the application was time-barrod. The application was allowed to be amended, but the 
amendment took place after the expiry of limitation, field, that the amendment would 
relate back to the preceding applications, and execution of the decree was not time-barred. 
Ajudhia Ramv. Muhammad Munir, Weekly Notes, 1893, p. 112, followed. 

In this case Shambhu Prasad Dube and others obtained a decree against Ishar 
Dkt and others on the 25th of November 1885. This was an ex parte decree, 
and was set aside on application hy the judgment debtors under section 108 of the 
Code of Civil Procedure. The decree-holders, however, obtained another decree 
in the same suit on the 2l8t of September 1886. Three applications for execu¬ 
tion were hied, namely, on the 21st of .fanuary 1889, on the 14th of November 
1691, and on the 14th of November 1894 ; but in each applicatiou the decree 
sought to be executed was described as the decree of the 25th of November 
1866. Upon the third application-but apparently not before the judg¬ 

ment-debtors took objection that the decree sought to be executed, namely, the 
decree of the 25th of November 1885 was time-barred. The representative of 
the original decree-holders applied for leave to amend his application, and the 
amendment prayed for was made on the 23rd of March 1895. The application 
for execution was allowed, subject to (he applicant’s 6ling a certificate of 

* Second Appeal No. 677 of 1896, from a decree of Pandit Bansi Dhar, Subordinate 
Judge of Qorakhpot, dated the 29th April 1896, reversing a decree of Babu Dajnrath, 
Mnnsif of Gorakhpur, dated the 7111 May 1896. 
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succession within one month. From this order the judgraent-debtoM appealed, 
and the Lower Appellate Court [479] (Subordinate Judge of Gorakhpur) 
allowed the appeal and dismissed the application for execution. The decree' 
holder thereupon appealed to the High Court. 

Munshi Jwala Prasad, for the Appellant. 

Mr. B. C. Niblett, for the Respondents. 

Blair and Aikman, JJ.--This is the’appoal of a decree-holder. The sole 
point urged upon us is one of limitation. It has been found that the application 
before the Court below was an application not made within three years of a 
previous legal application. The facta are those. An ex parte decree was 
obtained by the present decree-holder on the 26th November 1886. That 
decree was subsequently set aside. Another decree, however, was made in 
favour of the decree-holder on the 21st September 188f>. That was then his 
only extant decree, the only one therefore capable of execution, and, we 
cannot doubt, the one he wished to execute, fie made his first application on the 
21st January 1889, within tfie three years’ period, but, we are informed by 
Mr. Niblett, specified in his apnlioation the date November 26th, 1886, as 
being the date of the decree sought to be executed. Assuming that application 
to be a good one in point of law, the second application made on the 14th Nov¬ 
ember 1891, would have been in point of time a good application. We sre 
told, however, that the second application repeated the mistake as to the date 
of the decree. The third^application was made on the 14fch of November 1894, 
just therefore within time, were there no other objection. That spplioation 
also described the decree as of the 26th of November 1885. The mistake in 
regard to the date of the decree passes through all these applications. Upon 
the third application the judgment-debtor took objection, that the decree sought 
to be executed, to wit, the decree of the 25th of November 1885, was time- 
barred. The decree-holder applied for amendment by substituting the correct 
date of the only extant decree held by him against the judgment-debtor. The 
amendment w'as allowed after the lapse of the three years. Mr. Jtoala. Prasad 
invites us to say that the Lower Appellate Court was wrong in ruling that the 
[480] decree in relation to which the application was made was no longer 
capable of execution. He suggests that there never could have been any 
doubt as to the intention of the appellant, and it appears there could never 
have been any doubt in the minds of the judgment-debtors, as to the decree, 
which was intended to be executed. He suggests, therefore, that the amend¬ 
ment was properly and rightly made and relates back to the date of the original 
informal application. In support of his contention he cites the judgment of 
this Court in Ajudhia Bam v. Muhammad Munir, Weekly Notes, 1893, p. 112. 
It is there ruled that an application having once been admitted the date of a 
subsequent amendment would not by reason of such amendment become the 
date of the application. We approve of that* ruling, and therefore hold that 
the third application was within time. (Jntil the date of present application 
we are not aware of any objection taken by the judgment-debtors to the pre¬ 
vious applications upon the ground of the erroneous date being specified as 
the date of the decree. 

We therefore allow this appeal, and set aside the order of the Lower 
Appellate Court upon the preliminary point, but without costs, as it has arisen 
through the mistake of the decree-holder. We remand the case under section 
562 of the Code of Civil Procedure for the decision of the remaining issues 
contained in the memorandum of appeal to the Lower Appellate Court. 

Appeal dismissed and cause remanded. 
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[ 10 All. 480] 

The 29lk June, 1896. 

Pbbsent: 

Mb. Justice Blaib and Mb. Justice Aikman. 

Sada Shankar and another.Defendants 

versus 

Brij Mohan Dae.Plaintiff.* 

Act No. IX of 1887 {Provincial Small Cause,Courts’ Act) Section 23 — 
Civil Procedure Code, section 686—Suit of the nature cognizable by 

Courts of Small Causes. 

A suit is none the leas a suit cognizable by a Cou^t of Small Causes because that Coun 
may have exercised the discretion conferred on it by section 23of [481] the Provincial Small 
Cause Courts’ Act, and returned the plaint to be presented to a Court having jurisdiction to 
determine a question of title raised therein. Kali Krishna Tagoi^ v. Itsat-an-nissa Khatun, 
I. L. R., 24 Cal., 657, followed. 

In this case the plaintiff Brij Mohan Das sued one Gopal Das in the Court of 
Small Causes at Benares for the rent of part of a house. He alleged in his 
plaint that he had purchased the said house from one Kanhaiya Lai, who 
himself had taken it as heir to one Musammat Dhani Bai, that he had let a 
portion of the said house to the defendant on the 7th June 1889, but that the 
defendant had not paid him any portion of the stipulated rent. The plaintiff 
accordingly claimed rent and interest for three years previous to the date 
of suit, amounting in all to Bs. 117-4. The defendant pleaded that the 
house belonged, not to the plaintiff, but to Sada Shankar and Babi Shankar, 
to whom the rent claimed had been paid, and that the plaintiff had no concern 
whatever with the house in question. Babi Shankar and Sada Shankar were 
accordingly made defendants to the suit. Subsequently the plaint was 
returned to the plaintiff to be presented in the proper Court. The plaint was 
aqpordingly presented in the Court of the Munsif, who heard the suit and 
decreed the plaintiff’s claim. The defendant Sada Shankar appealed to the 
Subordinate Judge, who dismissed the appeal. Sada Shankar and Babi 
Shankar thereupon appealed to the High Court. 

Munshi Ookul Prasad, for the Appellants. 

Maulvi Ohufam Mujtaba, for the Bespondent. 

BlaiP and Aikman, 33 :—Mr. Ghulam Mujtaba’s preliminary objection 
to the hearing of this appeal must prevail. A cause is none the less a cause 
cognizable by a Court of Small Causes, because that Court exercised the 
discretion conferred on it by section 23 of the Provincial Small Cause Courts* 
Act No. IX of 1887, and returned the plaint to be presented to a Court 
having jurisdiction to determine the title. We concur with the judgment 

* Second Appeal No. 576 of 1896, from a decree of Baba Nil Madhub Rai, Subordinate 
Judge of Benares, dated the Snd May 1896, conSrming a decree of Maulvi Mubarak Husain 
Mnnsif of Benares, dated the 19th. September, 1896. ’ 
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of the Calcutta Court in Kali Krishna Tagore v. Izzat-an-nissa Khatun, 
I. L. B., 24 Cal., 657. The appeal is dismissed with costs. 

Appeal dismissed. 


[482] FULL BENCH. 


The 30th June, 1H9S. 

Present; 

Mr. Justice Blair, Mr. Justice Banerji. and Mr. Justice Aikman. 


Behari Lai and others.Defendants 

versus 

Muhammad Muttaki.Plaintiff.* 


Act No. XV of 1877 {Indian Limitation Act), sch. ii. Arts. 134, 144 — Trust — 
Mortgage — Limita^on—Suit by trustee to set aside mortgages of trust 
property made by his predecessor in office. 

A aajjada nashin in possession of certain wagf property during the years 1864 to 1860 
executed various mortgages of portions of the waqf property, professing to do so in bis 
capacity of sajiada nashin. The mortgagor died in February 1891, and on the 6th of April 
1891, was succeeded by his son as sajjada nashin. On the 25th of November 1893, the son 
brought a suit to recover possession of the mortgaged property, of which the mortgagees were 
in possession, on the ground that the mortgages were in violation of the trust and therefore 
invalid. 

Held by the Court that the suit was barred by limitation. 


Per Blair, J.—Whether or not art. 134 of the second schedule to the Indian Liraito- 
tion Act, 1877, applies to the case is immaterial, if art. 134 does not apply the suit would 
be barred by art. 144 of the same schedule, limitation commencing to run against the trustee 
from the dates of the mortgagees obtaining possession under their respective mortgages 
mimony Singh v. Jagabandhu Boy, 1. L. R., 23 Gal., 636 ; Vesu Bamji Kalnalh v. BaU 
krishna Lakshtnan, I. L. R., 15 Bom., 533 ; Bejoy Chunder Bantrjee v. Rally Prosonno 
Mookerjee, I. L. R., 4 Cal,, 327, and Madhava v. Narayana, 1. L. B., 9 Mad 244 
referred to. 

Per BANER.TI, J.-The suit is barred by art. 134 of the second schedule to the Indian 
Limitation Act, 1877, which is as much applicable to«, suit against a mortgagee for value 
from a trustee as to a suit against a person to whom the trustee has sold trust property for 
value, Qobind Nath Boy Bahadoor v. Ranee Luchmee Koomaree, 11 W. R., C B 36 F 
Ramji Kalnath v. Balkrishna Lakshman, I. L. R., 16 Bom., 583, Maluji’y. Fakir c’ha^ 
I. L. R., 22 Bom,, 225, and Nilmony Singh v. Jagabandhu Boy, I. L. R., 23 Cal 536* 
referred to. ^ • • •• •. oa», 

Per AIKMAN, J.-The term “ purchased ” as used in art. 134 of the second sob«A„i 
cannot be taken as including “ mortgaged >• but art. 144 would apply and bo a bar to^th. 


• Second Appeal No. 927 of 1896, from a decree of Mauivi —TZ - 

Khan, Subordinate Judge of Parrukhabad, dated the 6th Ammst^lSQ??*^ Anwar Husain 
Munshi Bakbtawar Lai, Munsif of Parrukhabad. dated the 2^ LJtembJr®I 8 » 4 * * 
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The facts of the case sufficiently appear from the judgments. 

Munshi Haribans Sahai, for the Appellants. 

Mr. Amiruddin, for the Respondent. 

[488] Blair. J. : —The suit out of which this second appeal arises was 
brought by the plaintiff respondent as sajjada nashin of a certain shrine, to 
recover possession of certain land, tlje property of the shrine, by dispossession 
of the defendants and invalidation of the mortgages made to them by the plain¬ 
tiff’s predecessor in office, one Bande Aii. The plaintiff also prayed for mesne 
profits and costs. The plaintiff in his plaint alleged the cause of action to have 
arisen on February 26tb, 1891, the date of the death of bis father, the previ¬ 
ous sajjada nashin, and upon the 6th of April 1891, the date of the plaintiff’s 
accession to that office. The only substantial point in the statement of 
defence which is now at issue is the plea that the suit is barred by limitation. 
The Court of First Instance dismissed the suit applying art. 134 of the second 
schedule of the Limitation Act. The Lower^ Appellate Court decided that 
art. 134 did not apply, that the defendants’ possession as mortgagees was not 
adverse so long as their mortgagor was alive, and that consequently the suit 
of the plaintiff was not barred by adverse possession. It is found that tbe 
property is waqf and inalienable. It is not disputed that the mortgagees 
took possession of several plots at the dates of the mortgages in which they 
were respectively hypothecated. The mortgages were seven in number and 
were made on tbe following dates:— 

1. The 18th of August 1864. 

2. The 14th of August 1865. 

3. The 29th of October 1866. 

4. The 7th of October 1867. 

5. The 17th of November 1867. 

6. The 14th of August 1869. 

7. The 19th of September 1869. 

Tbe contentions of the parties were most ably put before us by Mr. Hart- 
bans Sahai for the appellants and by Mr. Amir-ud din for the respondent. 
For the appellants it was contended that the case fell within the provisions 
either of art. 134 or of art. 144 of the Indian Limitation Act, and that under 
either of them the suit was time-barred. The words of those articles are 
respectively [484] as follows:—Article 134. “A suit to recover possession 
oi immovable property conveyed or bequeathed in trust or mortgaged, and 
afterwards purchased from the trustee or mortgagee for a valuable considera¬ 
tion ; per’iod, 12 years ; time from which period begins to run, the date of the 
purchase.” Article 144. “ A suit for possession of immovable property or any 
interest therein not hereby othotwise specially provided for ; period, 12 years ; 
time from which period begins to run, when the possession of the defendant 
becomes adverse to the plaintiff.” Now it appears to me clear that the 
mortgages impeached fall within the comprehensive exception provided in 
section 10 of Act No. XV of 1877. The mortgagees are certainly ” assigns for 
valuable consideration,” and «s such are entitled to the protection of such 
article of limitation as may be applicable to their case. It was part of 
Mr. Haribans Sahai's contention that the word “ purchased ” in art. 134 
even if not co-extensive in its subject-matter with the ^alienations included 
in tbe assignments excepted by section 10 of the Limitation Act, was used 
in that section in the technical sense of the word ” purchase ” which in 
English Law would include both a mortgage and a lease. In support of that 
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proposition he eited the ease of Nilmony Singh r. Jagahandhu Boy, I.KB., 
23 Cal, 636. The passage on which he relied is to be found on page 844. 
The opinion therein expressed is no doubt favourable to the oontentwn of 
Mr. Bartbans Sahai, but does not amount to a ruling. The case of Yesu Ramjt 
Kalnath v. Balknahna Lakshman, I. L. R., 15 Bom., 683, clearly lays down 
that the word " purchased ” in art. 134 is used in the technical English sense 
and includes " mortgaged.” Sir Chables,SabJENT, the Chief Justice, in deli¬ 
vering the judgment of the Court, refers to the case of Badanath Dosa v. 
Gisborne d Co., to be found in, 14 Moo. I. A., 1, at page 15, in which the Privy 
Council, discussing section 6 of Act XIV of 1859, say “ purchaser means 
purchaser according to tho proper meaning of the word,” and puts upon that 
interpretation a construction limited by the peculiar circumstances of the case 
[485] before their Lordships. It is, however, in the view I take of the 
limitation applicable to the present suit, unnecessary for me to consider what 
the Privy Council intended to convey by the expresssions above cited. If 
art. 134 applies, cadii queestio, the period of limitation has long run out. If, 
however, art. 134 does not apply, we have then, in order to apply art. 144 as a 
bar to the plaintiff’s suit, to 6nd the time from which adverse possession com¬ 
mences. For that purpose it becomes necessary to consider the meaning of 
the word “ assigns ” in section 10 of the Limitation Act. It is a word of the 
widest significance in respect to the nature of the transfers to which it relates. 
It does not in its accepted meaning import any restriction upon the 
quantum oi interest transferred. The assignment of a lease or a mortgage 
would apparently lie within its purview, just as much as an out and out 
sale of immovable property. In order to narrow its meaning it would be 
necessary to show that interests of a more limited kind would be outside the 
scope and policy of the enactment. No reason for such a restriction is apparent, 
and indeed it seems to me that the provisions of the Act would be practically 
nullified by attempting to draw any such distinction. To include in the section 
out and out sales and exclude leases or mortgages for enormous periods would 
reduce the operation of the section to a sheer futility. But if transfers for a 
period, however long, are held to be covered by the section, it seems impossible 
to draw a quantitative line, and to place transfers for some more limited period 
outside of it. 


Whatever interpretation is pu/, upon the word ” purchase ” in section 
134, this much is plain, that the effecting of such “ purchase ” creates ipso 
facto an actionable wrong, and confers upon every cestui que trust whose 
interests are affected an immediate right of action, which, in tho case of 
“ purchases ” for value would subsist unimpaired for twelve years. It seems 
difficult to frame any plausible contention that under the provisions of that 
article no right of action would accrue during the incumbency of the alienating 
trustee, but would come into being only on* the termination [486] of his 
trusteeship and would subsist for twelve years from such termination. 
That would place the alienee of an unauthorized trustee in a position differ¬ 
ing materially for the worse from that of a squatter, who, without a shred 
of right or title, chose to take possession of a neighbour’s land. The latter would 
acquire an unimpeachable title in twelve years, while the other would 

^e period of the trustee’s tenure of office 
The omission in section 10 of Act No. XV 
of the second schedule to the same Act 

provisions of Act No. IX of 1871, indicates clearly the intention of thm 
Legislature to do away with any distinction among those who without Uht 


continue liable to extrusion for 
plus the term of twelve years, 
of 1877, and also in art. 134 
of the words " in good faith. 
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or title assaine ownership of the property of others. Mutatis mutandis the 
same observations apply to art. 144. In that case also the construction 
contended for by the respondent’s counsel would extend for an indefinite time 
the period of limitation. It appears to me that the suit contemplated by 
section 10 of the Limitation Act is a suit by a cestui que trust to set aside an 
illegal alienation by his trustee, and by art. 134 the time from which limita¬ 
tion would begin to run is fixed as the date of the purchase. Under that article 
it is manifestly immaterial whether the trustee continued in his ofiboe or not. 
At the moment of sale the cause of action arose. It would hardly be consistent 
that under the comprehensive article applicable to all cases not specially 
provided for, i. e., art. 144, the period at which adverse possession would com¬ 
mence should be deferred till the trustee had ceased to hold office. Apart from 
authority it seems impossible as a matter of principle to hold that the posses¬ 
sion derived from a trustee who bad no right to authori;ie such possession, 
would be otherwise than adverse to the cestui que trust from the moment of 
its commencement. As far as the cestui que trust is concerned it would 
be wholly immaterial whether the intruder’s “possession was unauthorized 
by any human being whomsoever, or authorized only by a person who 
C487j had no right, to give such authority. The case of iJejoy Chunder 
Banerjee v. Katly Prosonno Mookeijee, I. L. E., 4 Cal., 327, is in point, and in 
my opinion was rightly decided. To the same efl'ect is the case of Madhava v. 
Narayana, I. L. R., 9 Mad., 244. The right of the present plaintiff to sue is a 
right not* personal to himself, except in so far as he ha^an interest in common 
with other beneficiaries, but vests in him as the representative of the cestui que 
trustent, and it is in that capacity only that he now sues. The possession 
which he seeks to determine is a possession adverse to his cestui que trustent. 
I would hold therefore that limitation begins to run from the dates of the 
respective mortgages with possession, the latest of which was executed in 1869, 
and that the suit is therefore barred by the twelve years’ rule. 

Banerji, J.— The only question which we have to determine in this 
appeal is whether, as contended by the defendants appellants, the claim is 
barred by limitation. 

The suit is by a sajjada iiashtn. or the superior of a shrine, to recover 
possession of property found to belong to the shrine which the plaintiff’s pre¬ 
decessor in office mortgaged to the predecessor in title of the defendants, who 
are now in possession as usufructuary mortgagees. The mortgages were made 
between the years 1864 and 1869. The mortgagor, the last sajjada nashtn, 
died on the 26th of February 1891. The plaintitJ was appointed on the 6tb of 
April of that year. The suit was instituted on the 25th of November 1893. 
It is contended on behalf of the plaintiff that limitation began to run from the 
date of his appointment to the office of sajjada nashtn, or, at the earliest, 
from the date of the death of hi§ predecessor, and not from the dates of the 
mortgages. On the other hand, it is urged that the dates of the mortgages 
should be held to be the dates from which the operation of limitation com¬ 
menced. 

Mr. Amiruddin, the learned counsel for the respondent, has relied in 
support of his contention oru tlie ruling of their [488] Lordships of the 
Privy Council in Jewun Dass Sahoo v. Shah Kubrer~ood deen, 2 Moo. I. A., 
390, which was followed in Piran v. Ahdool Karim, J. L. R., 19 Ual., 203, at 
p. 218. The Lords of the Privy Council bold tjiat it was the duty of the Govern¬ 
ment under the law then in force to protect endowments, that the plaintiff in 
that case was the procurator of Government, and that bis right to sue accrued 
on bis being appointed mutawalU or manager. 
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I am of opinion that since the passing of Act No. XX of 1863i the manag* 
er of a religious endowment cannot be held to be a procurator of Goveromenl,^ 
and a suit by him for the protection of endowed property oannot W; 
regarded as a suit on behalf of Government. Act No. XX of 1868. as 
its preamble recites, relieved the Government “ from the duties imposed on 
them by Eegulation XIX of 1810, so far as those duties embrace..the appro¬ 

priation of endowments made for the,maintenance of religious establish¬ 
ments.or involve any connection with the management of such religious 

establishments.” A suit by the manager of an endowment brought after the 
passing of that Act would, in my opinion, be governed by the ordinary rule of 
limitation applicable to all plaintid's other than the Government, and the ruling 
of their Lordships of the Privy Council referred to above cannot affect such 
a suit. This view is supported by the decision of the Calcutta High Court in 
Shaikh Laul Mahomed v. Lalla Brij Kishore, 17 W. E., C. E., 430. 

We have next to consider what rule of limitation will apply to the present 
case. The learned vakil for«the appellants urges that the suit is governed by 
art. 134 of the second schedule of the Indian Limitation Act; that, if that 
article is not applicable, art. 144 would apply, and that the defendants' 
possession must be held to be adverse from the dates of the mortgages made 
in their favour. 


It must be taken upon the findings of the Lower Appellate Court that Bande 
Ali, the mortgagor, vtas the trustee of the [489] property of th*e shrine, 
and that he was in possession as manager and trustee. By section 10 
of Act No. XV of 1877 no suit against a trustee for trust property can bo barred 
by lapse of time, but the section excludes from its operation suits against assigns 
from the trustee for valuable consideration. There is no question that a mort¬ 
gagee is an assign, and it is not disputed that in this case the mortgagee took 
the mortgages from Bande Ali for valuable consideration. Section 10 therefore 
oannot be of any avail to the plaintiffs, and we must seek in the schedule the 
article which will govern the case. If article 134 is applicable, the claim is 
undoubtedly beyond time, the suit having been brought long after the lapse of 
twelve years from the dates of the mortgages under which the defendants are 
in possession. The suit referred to in the article is a suit “to recover possession 
of immovable property conveyed or bequeathed in trust or mortgaged, and 
afterwards purchased from tlie trustee or mortgagee for a valuable consideration. 
Now the question is—Is a mortgagee from a trustee for valuable consideration 
a purchaser for valuable consideration ? There can be no doubt that if we were 
to answer the question with reference to what an English lawyer would under¬ 
stand by a purchaser for valuable consideration, wo must answer it in the 
affirmative, a mortgagee being a purchaser pio tanto (see Watson’s Compendium 
of Equity, Volume II, page 1184). Was the expression used by the Indian 
Legislature also in the same sense in article 134 ? The intention of the Legis¬ 
lature may be gathered from the history of the legislation on the subject 
Section 2 of Act No. XIV of 1859 provided that a suit against a trustee or his 
represenative for possession of trust property would not be barred by any length 
of time. Section 5 of the Act excluded from the operation of that section a 
bond fide purchaser for value from a trustee. It was held by the Calcutta High 
Court, with reference to that section, in Gobind Nath Boy liahadoor v Banee 
Lwhmee Koomaree. 11 W. E., 36, that a mortgagee is a purchaser within the 
meaning of the section. In Act No. IX of 1871, which, took the place of 
[490] Act No. XIV of 1859, it was enacted in section 10, which was substituted 
for section 2 of the former Act, that the rule that no limitation should operate 
against a trustee or his representative would not-apply to a purchaser in good 
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value from a trustee. In Act No. XV of 1877 this protection was 
.granted to all " assigns for valuable consideration” and the words ” in good 
*iaith” were omitted. Section 5 of Act No. XIV of 1859, in so far as it related 
to purchasers from trustees, was in substance re-enacted in article 134 of 
SQh^ule ii of Act No. IX of 1871, and article 134 of the present Act is also to 
the same effect, with this exception that it does not require that the purchaser 
should be a purchaser in good faith. ^ It seems to me that when in Act No. IX 
of 1871 the Legislature protected from the provisions of section 10 purchasers 
from trustees, it provided a limitation for suits against such purchasers in article 
134. When the same protection was extended to all assigns for value in Act 
No. XV of 1877 and the Legislature did not provide any specific article to govern 
suits against such assigns other than article 134, it must be presumed that it 
intended that article to apply to suits against all assigns for value and used the 
words “purchased for valuable consideration” in that article in the sense in 
which those words are ordinarily understood by lawyers, so as to include mort¬ 
gages and leases. If article 134 does not apply to such cases, the only other 
article applicable would be article 144. But there appears to be no reason 
why the Legislature should have provided one rule of limitation in the case of 
a suit against a person to whom trust property is sold for value and another in 
the case of a mortgagee or other assign for value from a trustee. The principle 
applicable to both those classes of assigns and the policy upon which they 
were excluded from the operations of section 10 are apparently the same. I 
am accordingly of opinion that article 134 is as mych applicable to a suit 
against a mortgagee for value from a trustee as to a suit against a person to 
whom the trustee has sold trust property for value. This view is supported 
by the ruling of the Bombay High Court (Sarjent, 0. J., and Candy, J.) 
C4913 in Yesu Bamji Kalnath v. Bnlkrishna Lakshman, I. L. R., 16 Bom., 


683, which was followed by Farban, C.J., and Fdlton, J., in Malvji v. Fakir 
Chand, I. L. R., 22 Bom., 225, and by the opinion expressed by the Calcutta 
High Court in Nilmony Singh v. Jagabandhu Boy, I. L. R., 23 Cal.,. 536, and 
we have not been referred to any case which ruled to the contrary. For the 
above reasons I hold that article 134 applies in this case, and that the claim is 
barred by limitation. 


As I am of opinion that article 184 specially provides for a caarrijlce the 
present, article 144, which governs suits for possession of immovasli jjii-operty 
not specially provided for, is not applicable. Had that article, iifc^ver, been 
in my opinion applicable, I should have bad considerable hesitation in bolding 
that in this case the possession of the mortgagees defendants became adverse 
to the beneficiaries from the date of the mortgage. Had the mortgage been 
made by the trustee in repudiation of the trust, and had he ignored the right of 
the beneficiaries and mortgaged the property as his own, the possession of the 
mortgagees might be regarded as.adverse to the beneficiaries from the date of 
the mortgage, but where, as in this case, the mortgage was made by the trustee 
in his capacity as such and for alleged purposes of the trust, I doubt very much 
that the possession of the mortgagee could be hold to be adverse to the benefi¬ 
ciary until after the death or removal of the trustee. Holding, however, the 
view that I do in this case it is not necessary to decide this question. 

I would allow the appeal and dismiss the suit with costs. 

Aikman, J, —I concur with my learned colleagues in thinking that this 
appeal must be allowed. Shortly stated, the following are the facts of the 
ease:—There is in the Farrukhabad district a Muhammadan shrine called the 
Durgah of Hazrat Makhdum, for the support of which a grant of land was 
made in the time of the Muhammadan Emperors. Upwards of thirty years 
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ago Bande Ali, the then curator of the ehrine, mortgaged with possession a 
portion of this endowed property to the predecessor [492] in title of the defend* 
ants appellants. On the 26bh February 1891 Bande Ali died, and, on the 6th 
of April following, his son, Muhammad Mutcaki, the plaintiff respondent, was 
appointed curator in his father’s stead. 

On the 25th of November 1893 the plaintiff brought the suit out of wbioh 
this appeal arises, not to redeem the mortgaged property, but to recover posses¬ 
sion of it on the ground that the mortgages granted by Bande Ali were in 
violation of the trust and therefore invalid. 

The Court of First Instance dismissed the suit as barred by limitation. The 
Lower Appellate Court held that the suit was within time, and gave the plaintiff 
a decree. The defendants come here in second appeal. 

The sole question we have to decide is whether the plaintiff's suit for 
possession is or is not beyond time. 

Section 10 of the Limitation Act provides that no suit for the purpose of 
following trust property in the hands of a trustee or a trustee’s legal representa¬ 
tives or assigns (not being assigns for valuable consideration) shall be barred 
by any length of time. It is clear from this that an assign from a trustee for 
valuable consideration acquires a good title by prescription. A mortgagee is 
an assign for valuable consideration. The defendants are therefore entitled to 
plead limitation, and the only point for consideration is which article of the 
second schedule of the ^imitation Act applies. • 

In a somewhat similar case it was held by the Calcutta High Court that 
either article 134 or article 144 applied. If the words “ purchased from” in 
article 134 can be held to be equivalent to “ mortgaged by,” that article would 
exactly cover the present case. It has been held both by the Bombay aud 
Calcutta High Courts that the word “ purchased” hero is usad in its technical 
English sense, and is wide enough to cover the case of a mortgage. But we 
find this word used elsewhere in the same schedule, e.g., article 138, and the 
context shows that there it cannot be used in the wide signification which has 
been attributed to it in arcicle 134. 

[493] I prefer to look upon the case as falling under article 144, and to 
hold that the mortgagees have acquired by prescription as against the benefi¬ 
ciaries a right pro tanto adverse so as to entitle them to retain possession of the 
property until they are redeemed. The ruling relied on by the learned counsel 
for the respondent, Piran v. Abdool /farm, l.L.R., 19 Cal., 203, is in his favour, 
but it appears to me that the learned Judge who decided that case has 
overlooked the fact that the ratio decidendi of the Privy Council decision*in 
Jewan Dass Sahoo v. Shah Kubeer-ood-deen, 2 Moo. I. A., 390, has disappeared 
with the enactment of Act No. XX of 1863. 

For the above reasons I concur in the decree proposed. 

By the Court. —The order of the Court ‘is that the appeal is decreed with 

coats. The decree of the Lower Appellate Court is set aside with costs, and 
that of the Court of First Instance restored. 


NOTES. 


Appeal decreed. 


[For the expression, 'purchase.' the Limitation Act, 1908, Art. 134 siibsti*nf«« 

‘ transfer.' See also (1900) 24 Mad.. 471; (1907) 29 All., 471 ; (1905) 8 0 C 283 a! 
regards the scope of that article, see (1910) 87 Cal., 88S P C.; (1911) 9 I C 1.88 • /iflocf oo'r>-i 
536 ; (1905) 2 O.L.J., 546 ; (1907) 6 C. L. J., 62 (female shebaits) ; (1912) 16 C L J afu •’ 
(1902) 27 Bom., 500 ; 363 ; (1911) 36 Bom., 135; (1911) 38 Cal.. 626 ■ (1908) P R iot w « ! 
(contra (1908)- P. R., 30)—in which the decisions were similar.] ’ ' ■ 37 F.B, , 
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APPELLATE CIVIL. 

The doth June, 1898. 

Present: 

Mb. Justice Banbbji. 

Mul Chaod and others.Decree-holders 

versus 

Bam Batan and another...Jndgnaent-debtors.* 

Civil Procedure Code, section 644—Decree proceeding upon ground common 
to several defendants—Decree upset in appeal hut restored on appeal 
by one only of the defendants—Execution for costs by other 
defendants — Appeal—Decree to be executed where there 
has been an appeal. 

A suit brought against several defendants was disipissed with costs. The plaintiffs 
appealed, and the case was remanded to the Court of First Instance under section 662 of the 
Code of Civil Procedure. One of the defendants appealed against the order of remand to the 
High Court, which set aside the order of remand and restored the decree of the first Court. 

Held, that, the decree of the first Court being restored in its entirety, the defendants 
who had not appealed were entitled to take out execution of that^decreo for the costs awarded 
to them by it, notwithstanding that they were not (491] parties to the decree of the High 
Court. Muhammad Sulaiman Khan v. Muhammad Yar Khan, 1. L. B., 11 All., !^7, 
distinguished. Shohrat Singh v. Bridgman, I. L. B., 4 All., 376, referred to. 

The facts of this case suffioieotly appear from the judgment of the Court. 

Munshi Oobind Prasad, for the Appellants. 

Babu Satish Chandra Banerji, for the Respondents. 

Banerji, J.— ^This appeal arises cut of an application for execution and 
raises a question not free from difficulty. The facts are these. The respond¬ 
ents brought a suit in the Court of the Subordinate Judge of Agra against 
several defendants, among whom were the present appellants. The suit was 
dismissed by the Court, and the present appellants were awarded their costs. 
The plaintiffs to the suit, now respondents, preferred an appeal to the District 
Judge. The appeal was allowed, the decree of the Court of First Instance was 
set aside, and the case was remanded to that Court under section 662 of the 
Code of Civil Procedure. The present appellants did not appeal from the order 
of remand, but another defendant, Puran Chand, preferred an appeal to this 
Court, with the result that his appeal was allowed, the order of the District 
Judge was set aside, and the decree of the Court of First Instance was restored 
with costs. The present appellants thereupon applied for execution for the 
recovery of the costs awarded to them by the Court of First Instance. To this 
application the respondents, original plaintiffs, took objection. The Court of 
First Instance disallowed the objection and granted execution. The Lower 
Appellate Court has set aside that order and has dismissed the application for 
execution. The present appellants question the propriety of this order of the 
Lower Appellate Court. 

It !• contended on behalf of the appellants that as the decree of thie 
OoBrti reetored that of the C ourt of First Instance, and as the Courts below had 

• Second Appeal No. 661 ol ItSG, from a decree of W. F. Welle, Esq., District Judge of 
Agta, dated the 33Dd April 1897, revereing an order of Maulvi Siraj-ud-din Ahmad, Snbordi- 
aato Jodgo of Agta. dated the aSrd January 1897. 
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proceeded upon a ground common to all the defendants, the decree of this 
Court inured to the benefit of all [498] the defendants, including the present 
appellants, under section 644 of the Code of Civil Procedure, and entitled 
them to recover the costs which the Court of First Instance had awarded to 
them. On the other hand, it is urged on behalf of the respondents that the 
decree in the cause which was capable of execution was the decree of the High 
Court, and as that decree did not in terms award the costs of the first Court 
to the present appellants the latter were not entitled to take out execution for 
those costs. This is the view which the learned Judge of the Lower Appellate 
Court has adopted, and in support of it he has relied upon the ruling of this 
Court in Muhammad Sulaiman Khan v. Muhammad Yar Khan, I. L. li., 11 All., 
267. All that was held in that case, so far as it has any bearing upon the 
present question, is that the decree of an appellate Court supersedes the 
decree of the first Court even where the decree merely affirms the original 
decree. One of the reasons for this conclusion was stated in the judgment of 
Edge, C. J., to be that it was cleir from section 579 of the Code of Civil 
Procedure that “ in any case the decree executed, not for the costs of the 
appeal but for the costs of tlie suit, is the decree of the appellate Court, and 
of that Court only. " In that case the Court was dealing with a decree of an 
appellate Court in an appeal to which ail the parties to the suit were parties. 
In this respect it was unlike the decree now under consideration. As I under¬ 
stand section 579 of the Code of Civil Procedui’e, when it provides that the 
decree of the appellate Court should state by what parties and in what propor¬ 
tion the costs incurred in the appeal and the costs in the suit are to be paid, 
it refers to the parties who are parties to the appeal and not to parties who 
were not arrayed either as appellants or as respondents in the appeal, but who, 
under section 544 of the Code of Civil Procedure, might take the benefit of the 
decree. This ruling therefore does not afford any help in the decision of the 
question now before us. It is true that the decree which a party should 
execute is, as held by the Full Bench in Shohrat Singh v. Bridgman, I. L. R., 
4 All., 376, the final decree obtained by him [498j in appeal. But in this 
case, as the appellants were not parties to the appeal to this Court and no 
decree was formally made by this Court in their favour, they were not bound 
to take out execution of the decree of this Court. In fact, not being parties 
to that decree they were not competent to apply for its execution, and even if 
they did apply for its execution, they could not recover anything under it, as 
it did not award them in terms the costs of the first Court. The learned 
Judge of the Lower Appellate Court is of opinion that the appellants should 
apply for an amendment of the decree of the High Court and get their costs 
embodied in it. As they were no parties to that decree, and as they are not 
the representatives of any of the parties to that decree, they are not entitled 
under section 206 of the Code of Civil Procedure to apply for its amendment. 
Tliis is not the case of a decree formally granted to the appellants by an 
appellate Court. In my opinion it is in the case of such a decree only that 
the decree of the appellate Court is the decree to bo executed. In this case the 
Lower Appellate Court having proceeded upon aground common to all the 
defendants, the High Court was competent, under section 644 of the Code of 
Civil Procedure read with section 587, to reverse the decree of the Lower 
Appellate Court in favour of all the defendants upon the appeal of any one of 
them. That section does not direct that in such a case the appellate Court 
should pass a decree in favour of the persons who are not before it in appeal 
but the effect of that section is to make a decree passed in favour of one only 
of the defendants or plaintiffs under the circumstances mentioned in it 
operate in favour of all the plaintiffs or defendaflts, as the case may be When 
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therefore, a decree is made under that section upon the appealof one only of the 
defendants, and that decree restores the decree of the Court of First Instance it 
inures to the benefit of all the defendants, although some of them were not 
parties to the appeal. Upon a decree of this description being passed the 
defendants other than those who preferred the appeal become entitled to take 
the benefit of the decree to this extent only that thev acquire the right to enforce 
£497] the decree of the Court of First Instance which has been restored by the 
decree of the appellate Court. In this view the present appellants were com¬ 
petent to apply for execution of the decree of the Court of First Instance which 
was restored by the decree of this Court. The decree of this Court had, in 
my opinion, the effect of wiping away the order of remand of the Lower Appel¬ 
late Court and relegating the parties hack to the position in which they were 
before the order of remand was made The Lower Appellate Court therefore 
erred in disallowing the application of the appellants for execution. I allow the 
appeal, and, setting aside the decree and order of the Lower Appellate Court 
with costs, restore that of the Court of First Instance. The appellants will 
get the costs of this appeal. 

Appeal decreed. 

NOTES. 

(This was followed in (1899) 21 All., 846. J 
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RKVISIONAL CIVIL. 

The 27th June, 1898. 

Present: 

Sib Louis Kershaw, Kt., Chief -Jostice, and Mr. Justice Burkitt. 

The N.-W. P. Club through G. B. Goyder, Honorary 

Secretary.Defendant 

versus 

Sadullah.Plaintiff.* 

Club — Contract—Liability of the Secretary of a Club in respect of a contract 
entered into for the benefit of the members of the Club. 

Held, that the secretary of a Club could not, unless he specially accepted a personal 
liability, be sued personally on a contract entered into on behalf of the members of the 
Glub by bis predecessor ia office ; nor could the members of a Club collectively be sued 
through their secretary as their representative. 

In this case one Sadullah, who, on instructions from a previous secretary, 
had done certain work for the North-Western Provinces Club, sued the then 
secretary of the club for payment for labour and materials. The Court of 
Small Causes gave the plaintiff a decree. The defendant thereupon applied to 
the High Court in revision, not contesting the amount of the decree, which 
had been satisfied, but on the ground that the suit would not lie against the 
secretary in respect of a contract for the benefit of the members of the club at 
large, the club being an unregistered and unincorporated society. 

Mr. W. Wallach, for the Applicant 

•Civil Reviaion No. 25 of 1898. 
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Kerabaw. C.J., and Bnrkitt, J.—In this ease an action was brov^t by 
Sadallah, the present respondent, against the [498] N.-W. P, Olub, throBgb 
Mr. G. B. Goyder, the secretary of the said club, for work done by the piaintaii 
to the order of sooae one who at that time was occupying the position of tho 
secretary of the said club. The plaintiff has been paid a sum which has satilk 
fied his demand, but the defendant has made this application in revision on tbo 
ground that there was no liability on him jis disclosed by the plaint, and in¬ 
deed it would be highly undesirable that the secretary of a social club or ono 
individual member of it should have an action brought against him^ of this 
kind, making him personally liable for the goods which were not delivered to 
him personally, but were delivered to, and became the property of, the social 
body of which he was the secretary. We take it the law with regard to thin 
matter is accurately laid down in the case cited in 3 Times Law Beports, at 
page 248, which lays down that an individual member of a club or a member 
of the committee of management who has not in any way pledged his personal 
credit, is not liable for goods ordered for, and supplied to the club, i.e., as 
meaning an abstract entity unknown to the law. 

It has been found as a fact by the learned Judge below in this present 
case that at the time the order was given Mr. Goyder was not secretary of 
the club, and as a fact this very order was given not by him but by a prior 
secretary of the club. 

Therefore it stands to reason that Mr. Goyder did not pledge bis personal 
credit, and he took no part at all in the transaction. Now t,he action may be 
said by those who brought it to be an alternative action, first, against the 
N.-W. P. Club, secondly, against Mr. Goyder, secretary of the club. Wo 
have dealt with the question as to whether Mr. Goyder is or is not personally 
liable. The question remains as to whether the action can rightly be said 
to have been brought against the N.-W. P. Club, that is, what the case 
mentioned above calls an abstract entity unknown to the law. To hold that 
an action lay against it and to give judgment in such action would bo to hold 
that an action lay against a great number of individuals who had not been 
cited in the action, who had no opportunity of appearing, but who 
[499] should have been so cited, and who should have had such opportunity 
given to them to appear and contest the action. On that ground the action 
should have been dismissed against the club. 

We think that there is another ground upon which the action against the 
club should be dismissed, and that is, that as alleged in the plaint the contract 
was entered into by the club through its secretary. It is clearly shown as a 
fact that at the time the contract was entered into, Mr. Goyder was not 
secretary at all. Our order is:-We allow this application, set aside the 
decree of the Court below, and we dismiss the plaintiff’s suit. 

Application allowed. 
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APPELLATE CIVIL. 


The 1st July. 1898. 

Present: 

Mr. Justice Airman. 

Abid Husen.Defendant 

versus 

Bashir Ahmed.Plaintiff. * 

Pre-emption — Muhammadan law —Talab'i-ishtishbad— Re.ference necessary 
to the previous taiab i-mawasibat. 

When in asserting a claim for pre-emption the making of the talab-i-ishtishhad is 
required, it is absolutely necessary that at the time of making this demand reference should 
be made to the fact of the talab-i-mawasibat having been previously made, and this necessity 
is not removed by the fact that the witnesses to both demands are the same. Buijub Alt 
Ohopsdar r. Chundi Churn Bhadra, I. L. R., 17 Cal., 543 ; Akbar Hutain v. Abdul Jail, 
I. I/. B., 16 All., 888, and .dfrasi Regom v. Afsal Husen, I. L. R., 30 All., 457, followed. 
Nundo Psrshad Thakut v. Oopal Thakur, 1. L. B., 10 Cal., 1008, dissented from. 

TflS facts of this case sufficiently appear from tbs judgment of the Court. 

Maulvi Cthulam Mujtaba, for tlie Appellant. 

Mr. A'miruddin, for the Respondent. 

Aikman, J.—This is an appeal by the defendant vendee in a suit for 
pre-emption which was based on the Muhammadan law. [SOO] The Court of 
First Instance found that the plaintiff pre-emptor had failed to prove that be 
had performed the necessary ceremony talab-i-mawasibat or making immediate 
assertion of his rights as soon as he heard of the sale. That Court further found 
that the plaintiff when making the talab-i-ishtishhad, or demand with invocation 
of witnesses did not say that he had made the immediate demand. On these 
grounds the plaintiff's suit was dismissed. The plaintiff appealed. The learned 
Subordinate Judge found that the plaintiff had proved that he had made an 
immediate demand. This demand was not made in the presence either of the 
seller or of the purchaser or on the premises, and therefore the demand with 
invocation of witnesses was necessary. The learned Subordinate Judge found 
that, as the same witnesses were present at the time when the immediate 
demand was made and at the time when the talab-i-ishtishhad was made, it 
was unnecessary for the pre-emptor to repeat the immediate demand. He 
therefore reversed the decision of the Munsif and gave the plaintiff a decree. 
I may point out that, as the.-:e were various other pleas raised by the defendant 
vendee, it was improper for the Lower Appellate Court to decree the plaintiff’s 
suit merely on the ground that the defendant’s plea as to non-fulfilment of 
tha necessary requirements of Muhammadan law had failed. The defendant 
comes here in second appeal. 

In my opinion the appeal must succeed. In the case of Nundo Par shad 
Thakur V. Oopal Thakur, I. L. R., 10 Cal., 1008, it was held by Garth, C. J., 
and Beverley, J., that when a person seeking pre-emption had performed the 
teUab-i-mawasibat in the presence of witnesses and as soon as possible on the 

* BceooA Aayaal Mo. 566 of 1897, from a Awree of Pandit Raj Math, Subordinate Judge 
of Meradabad, dated lat June 1697,.reversing a decree of Babu Mihala Chandra, Munsif of 
Amtoha, dated the Sad December 1896. 
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same day in the presence of the sarne witnesses demanded his right from the 
vendor and purchaser, it was unnecessary that he should again state 
when making his demand that he had declared his right as soon as be 
heard of the sale, that is, that it was unnecessary for him to make 
any reference to his immediate demand. The present case is on ail fours 
with that case. But that case was dissented from and overruled by a Full 
Bench of the Calcutta Court in Rujjub •Ali Ghopedar v. Ghundi Churn 
[801] Bhadra, I. L. R., 17 Cal., 543, which latter case has been followed by 
this Court in Akbar Husain v. Abdul Jalil, I. L. R., 16 All.. 383, and in a 
recent case Abbasi Begamv. Afzal Husen, I. L. R., 20 All., 457. That these 
latter rulings are correct is, in my opinion, clear from the definition of lalab-i~ 
ishtishhad given on p. 489 of Baillie’s Digest of Moohummudan Law (2nd 
edition). By talab-i-ishtishhad,” says that learned author, is meant a person 
calling upon witnesses to attest his taiab-i-mawasibat or immediate demand. 

It appears to me impossible to invoke witnesses to attest the fact that an 
immediate demand has been •made without making some reference to that 
immediate demand. 

The learned counsel for the respondent argues that the talab-i-ishtishhad 
is merely a rule of evidence according to the Muhammadan law and is 
no longer of any validity. Be that as it may, I am bound to follow the deci¬ 
sions of this Court to which I have referred. 

For the above reasons I allow this appeal, and, setting aside the decree of 
the Lower Appellate Court with costs, restore that of the Court of First 
Instance. The appellant will have his costs of this appeal. 

Appeal decreed. 


NOTES. 

[ This was followed in (1904) 27 All., 160. J 
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REVISIONAL CRIMINAL. 

The .5th July, 189H. 

Present: 

Mr. .Justice Blair and Mr. Justice Aikman. 

Queen-Empress 

versus 

Jasoda Nand. 

Criminal Procedure Code, sections 1.33, 135 and 136—Act No. XLV of 1860 
{Indian Penal Code), section 1S8—Power of Magistrate to order repair of 
a house not adjoining a public road. 

Section 19.9 of the Code of Criminal Procedure does not empower a Magietrate to order 
the owner of a house standing apart from any public road in its own compound to repair 
such house By persons living or carrying on business in the neighbourhood •' inZy 
to whom the power to pass orders under section 133 is intended to prevent are meant Z 
the persons who in tbeexercise of their private rights may use a building su^poseTto hi’ h a 

• Criminal Reference No. 3lf of 1898. 
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m»y l<»ke them to the neighbourhood of such building. Queen-Emprtas v. Narayana, 1.1>. 
R., 13 Mad.,'475, and Queen-Empreu v. Biahambar Lai, I. L.R., 13 All., 677, diatinguisbed. 

This was a reference made by the Sessions Judge of Allahabad under section 438 
of the Code of Criminal Procedure and arising out of the following circum¬ 
stances. One Jasoda Nand was the owner of a house in Allahabad, No. 15,- 
Oawnpore Koad. This house stood in a compound of its own at some little 
distance from the public road, and was inhabited by several families, and the 
servant*! houses in the compound were also inhabited by a number of persons. 
An order was made by a Magistrate under section 133 of the Code of 
Criminal Procedure requiring Jasoda Nand to make certain repairs to the said 
house. The order was served on Jasoda Nand, but he did not take either of 
the courses open to him under section 136 of the Code. Ue did not perform 
the act directed by the Magistrate, nor did he either appear to show cause- 
against the same, or apply to the Magistrate by whom it was made to appoint 
a jury to try the propriety of the order. An order absolute was made under 
section 136 of the Code of Criminal Procedure, and, as Jasoda Nand still did 
not comply with the order, he was put upon bis trial under section 188 of the 
Indian Penal Code and fined Rs. 50. The case was brought to the attention 
of the Sessions Judge, who, being of opinion that the conviction could not be 
maiutained, referred the case to the High Court. 

Mr. Sorabji, in support of the Reference. 

The Ofiiciating Government Advocate (Mr. A. E. Byves), for the Crown. 

Blair and Aikman, JJ. —Jasuda Nand has been convicted of an offence 
made punishable under section 188 of the Indian Penal Code. That section is 
couched in the following words:—“Whoever, knowing that by an order 
promulgated by a public servant lawfully empowered to promulgate such 
order, he is directed to abstain from a certain act or to take certain order 
with certain property in his possession or under his management, 1603] disobeys 
such direction, shall, if such disobedience causes or tends to cause obstruction,, 
annoyance or injury, or risk of obstruction, annoyance or injury to any person 
lawfully employed, be punished ” under the latter portion of the section. 
Jasoda Nand is the occupant of the house No. 15, Cawnpore Road. The 
house, it appers, stands in its own compound some little distance from the 
public road and is inhabited by a number of families, and the setvftuts’ houses 
in the compound are also inhabited by a number of persons! An order was 
made under section 133 of Act No. X of 1882, upon information, by a 
Magistrate, called in that section a conditional order, requiring Jasoda Nand 
to^ effect certain repairs in the house No. 15, Cawnpore Road, The order 
was served upon Jasoda Nand, and he did not adopt either of the courses 
admissible under section 135 of the Act. He did not perform the act directed 
by the Magistrate! he did not appear in accordance with the order to show 
cause against the same, or apply to the Magistrate by whom it was made to 
appoint a jury to try the propriety of the order. An order absolute was made 
under section 136. Jasoda Nand was then put upon his trial for the offence 
specified in section 188 of the Indian Penal Code and fined Rs. 60. The 
case was brought to the attention of the Sessions Judge of Allahabad, who, 
being of opinion that the conviction could not be maintained, reported the 
case to this Court. 

Mr. Ryves, the Government Advocate, has appeared to support the 
oonviotiun, and Mr. Sorabji to dispute its propriety. Mr. i?i/t'es‘in his first, 
contention submitted to the Court that it cannot go behind the order, 
absolute made under section 186 of Act No. X of 1882. In .support of his " 
contention he has cited to us the case of Queen-Empress v. Narayana, I, L. B.,, 
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13 Mad., 475, and the case of Queen-Bmpreas v. Bishambar Lai, I. L. R** 18 
All., 577. In the case reported in the Madras High Court the subject of the 
order was an open tank or well. The well or tank was in a public street, end 
the safety of the public required that it should be fenced. The subjeot-mattOT 
of that order then fell well within the jurisdiction of the Magistrate, and 
within [604] the powers conferred upon him by section 133 of the Onrotnal 
Procedure Code and the succeeding sections. The ground upon which the 
conviction was impeached'in that case was not that the order made was one of 
such a nature that the Magistrate was not empowered by the section of the 
Criminal Procedure Code to make it: the only ground of contention was that 
the person upon whom the order was served was not the person who was 
responsible for the existing state of things, or who ought to have been made 
the subject of such order. The Court held, that the person convicted could 
not go behind that order: it held so having expressly noted that the order was 
one well within the power of the Magistrate who made it. That finding appears 
to 08 not inconsistent with the provisions of section 136 of the Code of Criminal 
Procedure. The case cited in 13 Allahabad is in substance identical with 
the Madras case. There is no doubt that the order was an order made in res¬ 
pect of one of the invasions of the public right set forth in section 133. 
The contention was that such order was made against the wrong person. 
Following the ruling reported in 12 Madras, it was held that it was not 
competent for the person convicted to question the order made against him. 

• 

We cannot, however, acquiesce in the expressions, needlessly large for the 
decision of the case then before the Court which find place in the judgment. 
It appears to us, applying to section 188 of the Indian Penal Code that strict 
construction applicable to penal provisions, that it is essential in order to 
justify a conviction to show that the order has been promulgated hy a public 
servant lawfully empowered to promulgate such order. Now in this case and 
from that point of view we have to consider whether the public servant making 
the order in question was lawfully empowered to promulgate that order. 
Chapter X of the Code of Criminal Procedure, in which appear the provisions 
relating to such orders, is beaded “ Public Nuisances," and it enumerates 
certain forms of invasions of public rights which would be regarded by the law 
of Hngland [608] as falling under the definition of commune nocumentum. It 
provides, first, for the removal of any unlawful obstruction trow any way, river 
or channel which may be lawfully used by the public; secondly, for the prohibi¬ 
tion of any trade or of the keeping of any goods or merchandize by reason of 
their being injurious to the health or physical comfort of the community ; 
thirdly, for the prevention of the construction of any building or the disposal 
of any substance as likely to occasion conflagration or explosion. The fourth 
clause is the one under which the order in question purports to have been 
' made. It deals with the case in which “any building is in such condition 
. that it is likely to fall and thereby cause injury to persons living or carrying 
on business in the neighbourhood or passing by," in consequence of which 
its removal, repair or support is necessary. The last case provided for is where 
any tank, well or excavation adjacent to any such way or public place should 
bo fenced in such a manner as to prevent danger arising to the public. It 
appears manifest to us that, apart from the heading, which may possibly form 
no part of the enactment, the scope of this section is plainly limited to injuries 
arising or likely to arise to members of the general unascertained mass of the 
public. The persons who under the clause require protection are “persons living 
or carrying on business in the neighbourhood, or passing by." It appears to US 
that it would be straining the meaning of the vfordg to hold that the olause 
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Al^isB to persons living aotoftlly in the aliped dangerous building or in the ser¬ 
vants' bouses in the compound belonginj^ to it. It seems also to us. that it 
would be an unnatural use of the words ‘ passing by ” to include in it persons 
going to or from the house or about it for their private business or pleasure, or 
in the exercise of their private and not of their public rights. In our opinion 
the words used are not sufficiently comprehensive to include the case of the 
person who has been convicted, or (jo justify or make legal the order of the 
klagistrhte in relation to the building in Jasoda’s occupation. It may well be, 
as the t909] Magistrate in his explanation argues, that section 44 would have 
justified some such order as the order made in this case; but the scope of that 
seetion is different from, and far larger than, that of section 133. 

We hold then that the order made in this case by the Magistrate was not 
an order which the Magistrate was lawfully empowered to promulgate within 
the meaning of section 188. We therefore set aside this conviction and order 
the fine, if paid, to be refunded. 


C 90 All. S06 ] 

APPELLATE CIVIL. . 

The 7th July, 1893. 

Present: 

Mr. Justice Blair and Mr. Justice Burkitt. 

Har Prasad and another.Opposite Parties 

verms 

Sheo Bam and another.Applicants."' 

Civil Procedure Code, section 244—Execution of decree — Mortgage — 
Attempt to obtain redemption of a usufructuary mortgage by means 
of an application in execution. 

Certain mortgagees held » mortgage which, in its inception was a simple mortgage, but 
which was to become a usafruotuary mortgage upon non-payment of the mortgage debt by a 
oeVtain date. The mortgage debt was not paid within the time limited. The mortgagees 
sued on the covenant in their bond and obtained a decree for possession, declaring them 
entitled to remain in possession until the mortgage debt was satisfied from the uaufrnot. 
Some time after the mortgagees had got possession under this decree, the mortgagors applied, 
ostensibly under section 344 of the Code of Civil Prooadure, for recovery of possession of the 
mortgaged property and for payment of a large sum of money, which they alleged the^ 
mortgagees had collected as profits in excess of what was due under the mortgage. 

field, that suoh an application would not lie. If the allegations of the mortgagors 
were true, their proper remedy was by suit for redemption and not by application in the 
ezsotttion department. Ravji Shivratn v. Kaluram, 13 Bom., H. G. Rep., 160 ; Ram 
Chandra Ballal v. Saba Begonda, 13 Bom. H. G. Rep., 163; and Narsinha Manohar v. 
Bhagtantrav, I.L.R., 14 Bom., 337, referred to. 

THB faotA of this orrc are fully stated in the judgmsot o f the Court. _ 

• First Appeal No. 53 of 1898, from an order of P. W. Pox, Esq., District Judge of 
Jhanei, dated the 34th Deoember 1897. 
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[807] Babu Durga Charan Banerji, for the Appellants. 

Baba Satya Chandar Mukerji, for the Respondents. 

Burkitt, J., (Blair, J., concurring ).—This is an appeal agaiu^ an order of 
the District Judge of Jhansi, passed under section 244 of the Code of OlvD 
Procedure, directing that possession of certain mortgaged property be restored 
by the appellants mortgagees to the applicants in execution (the mortgagors), and 
also directing that the appellants pay to their mortgagors a sum of Rs. 4,576,. 
being the surplus received by the appellants as mortgagees over and above the 
amount duo on their mortgage. 

The preliminary history of this case is, that in February 1892, Sheo Ram 
and others, respondents to this appeal, mortgaged certain immovable property 
to Har Prasad and others, appellants here. The mortgage was a simple one ;. 
but there was a stipulation that if the money due on it were not paid by a 
certain date the mortgagees would be entitled to be put into possession of the 
property. The money was not p.aid. The mortgagees thereupon instituted a suit- 
for possession of the property and obtained a decree in their favor in June 1893, 
directing them to be put in possession of the property, to hold possession until 
the amount duo on the bond with interest had been satisfied from the usufruct. 
The mortgagees took out execution of that decree and obtained possession 
under it in August 1893. Nothing more was done in the matter of execut¬ 
ing the decree till March 1897. 

In that month the mortgagors, the judgment-debtors under the decree, 
made an application (which they described as being an application under 
section 244 of the Code of Civil Procedure) to the District Judge. In 
that application they recited the passing of the decree mentioned above, 
and the possession over the mortgaged property obtained by the mortgagees 
in execution thereof. They then set forth that the amount due under tho 
decree had been much more than satisfied by the usufruct of the property 
while in the possession of the mor'.gagees, and they asked the Court to direct 
the property to be restored to them, and to compel the mortgagees to refund 
to them some Rs. 12,876 which, they [808] alleged, the mortgagees had 
received over and above the amount due on their decree. 

In reply to this petition the present appellants naturally raised the pica that 
the matter of the petition was one which could not be decided in execution 
proceedings on an application under section 244 of the Code of Civil Procedure. 

The learned District Judge framed an issue for trial on that plea, but 
somehow failed to come to any finding on it. Had he considered the question, 
he probably would have been spared the trouble of making the '‘examination 
of long and complicated accounts ” mentioned in his order of July 2nd 1897. 
He, however, left the preliminary question undecided, and having examined 
the accounts, he passed an order that possession should be restored to the 
applicants, and that the appellants here should pay them a large sum of money. 

Hence this appeal, in which it is contended that the matter dealt with by 
the lower Court was not a question which could be entertained under section 
244 of the Code of Civil Procedure. It was argued for the appellants that the 
proper course for the applicants was to have instituted a regular suit for 
redemption of the mortgage, and that they were not entitled to obtain a 
redemption decree under the disguise of an application in execution under S 60 ' 
tion 244 of the Code. The appellants urged that the execution of the deOree 
obtained by them for the possession of the mortgaged property was fully coin*' 
pleted when, on their application for execution of that decree, they were 
placed in possession under it in August 189a, and that thenceforth the 
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position oooapied by them and the applicants respondents was that of mort¬ 
gagees in possession and mortgagorsr and not merely that of decree-holders 
and judgment-dehtors amenable to the jurisdiction given by section 244 
of the Code of Civil Procedure. The applicants indeed must, we think, 
be held to have admitted some of the propositions stated above, for in their 
application under section 244 they state in the drat paragraph that the decree 
obtained by the applicants was a decree for possession as mortgagees, entitling 
them to remain in [609] possession till the amount due to them on the mort¬ 
gage had been paid off by the usufruct. 

For the respondents it was contended that the case comes under clause 
(c) of section 244, because the Court which passed the decree specided in its 
decree the amount due on the mortgage and gave the mortgagees a decree 
for possession until that amount was repaid. The argument is that an 
execution Court is empowered under that clause to take accounts and ascertain 
whether the amount decreed had or had not been paid off. In that contention 
we are unable to concur. We are of opinion that ths limitation as to the 
period of enjoyment was inserted in the decree to indicate the title by which 
the mortgagees retained possession, and for no other purpose, and we are 
unhesitatingly of opinion that all proceedings relating to the execution of the 
decree came to an end, and that the decree was fully executed when the appel¬ 
lants were put in possession (as niortgagees) of the property by virtue of the 
decree. NothiPg more remained to be done under it, the decree having been 
fully satisfied. We fail to see how the matter of this ^plication to the learned 
Judge can be said to be a question relating to the execution, discharge or satis¬ 
faction of the decree. That decree had been fully executed and satisfied ; nor 
can the word “ discharge" be applicable to such a case as this in which the 
decree has been executed and satisfied. In the opinion expressed above we 
are supported by several decisions of the High Court of Bombay. The first of 
those cases to which we would allude is that of Ravji Shivram v. Kaluram, 
12 Bom. H. C. Rep., 160, a decision of a Full Bench of that Court. That 
case is conversely on all fours with the present case. On a suit by a mortgagee, 
the mortgage money being unpaid, he obtained a decree for possession of the 
mortgaged property “ for the amount claimed,” which, the High Court observed, 
was “ the ordinary decree to put an unpaid mortgagee in possession, which he 
might retain till he was paid in full." Subsequently the mortgagor instituted 
a suit for redemption. In reply to the claim it was contended for the 
[510] mortgagee that the mortgagor was seeking a wrong remedy, and that 
his “ only proper mode of recovering possession is by an application in the 
possession suit for further execution of the decree" in that suit. 

This case is then, it will be observed, exactly the converse of the present 
case. It was held by the Full Bench, overruling the mortgagee’s contention 
that when the mortgagee was put in possession of the mortgaged premises, the 
decree for possession was fully executed, the suit in which that decree was 
made being really nothing more than a suit in the nature of an ejectment, by 
an unpaid mortgagee, of the mortgagor from the mortgaged promises, and the- 
Court went on to say that a *' proceeding for redemption of those premises is 
not a question " relating to the discharge or satisfaction of the decree, nor ‘ a 
question relating to the execution of the decree, which we hold to have been 
fully executed when the heir of the mortgagee was put into possession under 
the decree." 

The Full Bench accordingly held that the proper mode for the mortgagor 
to redeem the lands and recover possession was not by an application to the 
Court which passed the decree for further execution thereof by taking the 
account, etc. 
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This oase (decided in 1878) was, no doubt, oneunder theoldOodw of 1869 
and 1861. We cannot, however, see any material difference las far M ®ne 
•question here is concerned) between the corresponding sections o p 
And of the former Code. The ruling just cited was followed and approve oi 
in Ram Chandra Ballal v. Baha Esgonda, 12 Bom. H. 0. Rep.. Ib3. ana m 
Narsinha Manohar v. Bhagvantrav, I. L. R., 14 Bom., 327, the lat e o 
oases was deoided long after the present jUode of Civil Procedure a 
into force. 


Concurring to the fullest extent in the rule laid down in those omot, we 
lire of opinion that the application made by the respondents to the is nc 
.Judge was one which could not be entertained under section 244 of t e o 
•of Civil Procedure, and tliat it should have been rejected. 

[811] There is another aspect of this case which should be t^^erred to. 
It might be most disastrous (as noted in the case of Ravji bhtvram v. 
Kaluram cited above) to persons in the position of the respondents, if it were 
to be held that their propeif coarse to obtain redemption of the mortgage 
property in cases like the present was by presenting an application forfurtlier 
•execution of the decree for possession, which had been passed against them. 
In that case their application would come under the rules governing procTOd- 
ings in execution of a decree. One of those rules is that eontained in Art. 
179* of the second schedule to the Limitation Act of 1877, which limits the 
time for applying for execution of a decree to three years from certain datM, 
one of which is the dat^ on which the last application has been made to the 
proper Court for execution, or to take some step in aid of execution on the 
decree. Now, in the present case no application of any kind was made in 
the matter of the execution of this decree from the time when the applicants 
made the application for execution on which they were put into possession in 
August 1873, up to March 1897, a period of much more than three years. 
Therefore, if the application was properly presented as an application for 
further execution, it was clearly time*barred when presented and could not 
be entertained. 


We would add that the respondents did not ask to be allowed to have 
their application converted into a plaint in a redemption of mortgage suit 
•on payment of the Court fees payable on a plaint in such a suit. 


•£ A rt. 179 


Description of Application. 

Period of 
limitation. 

Time from which period begins to run. 

For the execution of a decree or 
order of any Civil Court not pro- 
vided for by No. 180 or by the Code 
•of Civil Procedure, section 230. 

Three years; or, 
•where a uortified 
oopy of the decree 
or order has been 
registered, six 
years. 

V 

4. (where the application next here* 
inafter mentioned has been made) the 
date of applying in acoordanee with 
law to the proper Court for execution, 
or to take some step in aid of execu* 
tion, of the decree or order, or 
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Wor tbe tbovA reasons we sUow this appeal, set aside the order of the 
lower Ooort, and direct that the respondents' application be dismissed with 
costs in both Ooarts. 

Appeal decreed. 


[012] The 7th July, 1898. 

Present : 

8iB Louis Kebshaw, Kt., Chief Justice, and Mr. Justice Banebji. 

— *' ' ' ^ 

Ghattar Mai.Decree-holder 

versus 

Tbakuri and another.Judgment-debtors.'* 

Act No. IV of 1889 {Transfer oi Vroperty Act) section 90~-Mortgage—Personal 
covenant to pay—Application to sfll non-hypothecated property — “Balance 
legally recoverable”—Cause of action — Limitation. 

A mortgage bond securing a debt payable on demand provided that for the payment of 
the amount of mortgage debt the immoveable property mentioned in it should be held as 
collateral security, and that " in case of this hypothecated property being insufficient for the 
satisfaction of the entire amount of the bond the creditors would be at liberty to realize the 
amount remaining due from the obligors personally and from their other property.” Held, 
that no separate cause of action for the personal remedy accrued after the mortgaged 
properly was found on sale to be insufficient to satisfy the mortgage debt, but that the 
cause of action for both remedies was one and the same and accrued when the covenant to 
pay was broken. Hones, the suit for s«le of the mortgaged properly having been brought 
more than ten years after the date of the mortgage, the balance due upon the mortgage was 
not legally recoverable otherwise than out of the property sold and an application for a 
decree under section 90 of the Transfer of Property Act was not maintainable : Musaheb 
Zaman Khan v. Inayat-ul-lah, I. L. R., 14 All., 513 ; In re McHenry: McDermottr. Boyd, 
^(1894) L.B., S Gh., 290, and Miller v. Runga Nath Moulick, I.L.R., 12 Gal., 389, referred to. 

In this case the appellant held a mortgage over certain property of the 
respondents under a bond dated the 24th of October 1880. The amount secured 
by the bond was Bs. 300 payable with interest on demand. The bond provided 
that for payment of the amouift the immovesble property mentioned in it 
should be held as collateral security, and that " in case of this hypothecated 
property being insufiScient for the satisfaction of the entire amount of the bond, 
the creditors would be at liberty to realize the amount remaining due from the 
obligors personally and from their other property.” On the 22nd of June 1891, 
the mortgagee brought a suit for sale upon his bond. He obtained a decree under 
section 88 of the Transfer of Property Act on the 6tb of August 1891. Under 
that decree the mortgaged property was brought to sale on the 23rd of 
isisi June 1893. The proceeds of the sale being ipsufficient to satisfy the 

* Becond Appeal No. 608 of 1896 from a decree of L. Q. Evans, Esq., District Judge of 
Aligarh, dated the 14th May 1696, confirming an order of Babu Bipin Bihari Mukerji, 
Bpbordinate Judge of Ali^h, date^the 27th November 1896. 
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mortgage debt, which by that time had reached the sum of Rs. 3,239, the 
mortgagee decree-holder applied on the 2Dd of February 1895 for a decree 
under section 90 of the Transfer of Property Act. 

The Court of First Instance (Subordinate Judge of Aligarh) hold that the 
decree-holder’s application for a decree under section 90. was time-barred, and 
dismissed it. The decree-holder appealed, and his appeal was dismissed ’^P^n 
the same ground by the Lower Appellate Court (District Judge of Aligarh). 
The decree-holder thereupon appealed to the High Court. 

Baba Durga Chdran Banerji, for the Appellant. 

Pandit Madan Mohan Malaviya, for the Respondents. 

Kershaw, C. J., and Banerji, J.—This is an appeal from the decree and 
order of the Court below refusing to grant to the appellant a decree under 
section 90 of the Transfer of Property Act. The appellant held a mortgage 
over certain property belonging to the respondents under a bond dated the 
24th of October 1880. The amount secured by the bond was Rs. 300 payable 
with interest on demand, 'the bond provided that for tlio payment of the 
amount the immoveable property mentioned in it should be held as collateral 
security, and that “ in case of this hypothecated property being insufficient for 
the satisfaction of the entire amount of the bond the creditors would be at 
liberty to realize the amount remaining due from the obligors personally and 
from their other property.” On the 22nd of June 1891, the mortgagee brought 
a suit for sale upon that bond. Ha obtained a decree under section 88 of the 
Transfer of Property Act on the 6th of August 1891. Under section 89 of 
that Act he obtained an order for the sale of the mortgaged property, and on 
the 23rd of .June 1893, the said property was sold. The proceeds of the sale 
not being sufficient for the discharge of the mortgage debt, which had swelled 
to the large sum of Rs. 3,239, the present application was made on the 2nd 
of February 1895, for a decree under section 90. That sejction empowers a 
Court to grant to a [S14] mortgagee a decree for the recovery of the balance 
due to him after the sale of the mortgaged property from the mortgagor and 
his other property, provided that the balance is legally recoverable otherwise 
than out of the mortgaged property. The Courts below have held that on the 
date on which the plaintiff brought his suit upon his mortgage, his claim for a 
personal decree against the mortgagor was time-barred, and therefore the 
balance of the amount of the mortgage was not legally recoverable on the date 
of the application for a decree under section 90. The correctness of this 
decision has been challenged in this appeal. It is urged that under the terms 
of the bond in this case the mortgagee was not entitled to realize the balance* 
personally from his debtors until after the hypothecated property had been sold, 
and as his application for a decree under section 90 was made within three 
years from the date of the sale of the mortgaged property, it ought to have 
been granted. * 


The question we have to determine is whether, on the date of the appli¬ 
cation for a decree under section 90, the balance of the amount due on the 
mortgage was legally recoverable from the debtors otherwise than out of the 
mortgaged property. If, under the terms of the bond, the mortgaged property 
was the only security for the debt and the mortgagors did not incur any 
personal liability, the balance is not recoverable otherwise than out of the 
mortgaged property. But if there is nothing in the mortgage bond to the 
contrary the presumption will be that the mortgagor has undertaken a personal 
liability to pay t^be mortgage debt. In the latter case if a claim for a wrJonl 
decree against the mortgagor would have been time-barred on the daU a# Ibi 
suit the baUnce would not bo logdll, roeo«™bU otherw^. 
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out of the mortgajjed property, within the meaning of section 90. This was 
held in Mutaheb Zaman Khan v. Inayat-ul-lah, I. L. B., 14 All., 513. The 
^decision of this appeal, therefore, turns upon the question wliether, if the 
appellant mortgagee had on the date of the institution of his suit asked for a 
personal remedy £616] against the mortgagors, his claim for that remedy would 
have been barred by limitation. 

In this case the mortgagors irudiatinct terms undertook a personal liabi¬ 
lity to pay the mortgage debt. The bond gives the mortgagee two remedies for 
a breach of the conditions thereof, namely, 6rst, a right to proceed against the 
immoveable property hypothecated in the bond; and, secondly, in the event of 
the proceeds of the sale of that property proving insufficient, a right to proceed 
against the debtors personally. The debt, however, is one and the same, and 
the personal liability of the debtors co-exists with the liability of the property. 
It is upon the occurrence of a breach in the conditions of the bond that the 
cause of action of the mortgagee for the remedies given to him under the bond 
arose. It was a single cause of action, and upon.the accrual of it the mortgagee 
became entitled to seek all his remedies. The covenant in the bond that the 
mortgagors would be personally liable for the balance whicli might remain due 
after the sale of the mortgaged property did not give the mortgagee a right to 
|}ring a separate suit for a decree personally against the mortgagors after 
the sale of the property. The truth is, as observed by Herschell, L. C., in 
in re McHenry: McDermott v. Boyd, (1894) L. K., 3 Ch., 290, “ the right of the 
creditor in law would have been precisely the same as if those words had not 
been inserted.” His Lordship added :—“ I cannot say that that right of reali¬ 
zation gave a separate and independent cause of action, so that the statutory 
period did not begin to run until that date.” The ruling in that case is, in our 
opinion, conclusive of the question. A similar view was held by the Calcutta 
High Court in Miller v. Runga Nath Moulick, I. L. R., 12 Cal., 389. In this case 
the appellant's cause of action arose when his debtors made default in payment 
of the debt. He was bound to come into Court within the period of limitation 
prescribed for his suit computed from the date of the accrual of his cause of 
action. The limitation for the claim for sale being sixty years, his suit for sale 
was within time, but the period of limitation for a suit upon the [816] personal 
covenant being six years only, a claim upon that covenant would have been 
time-barred on the date on which the suit was brought, more than six years 
having elapsed on that date from the date of the accrual of the causa of 
action. That being so, the Courts below have, in our opinion, rightly held 
that the amount which the appellant seeks to recover by a decree under section 
90 is not legally recoverable from the mortgagors within the meaning of that 
section, and this appeal must fail. We dismiss it with costs. 

Appeal dismissed. 

MOTES. 

( Sea also (1906) 33 Cal.. 867 ; (1903) 6 0.0.. 30; (1907) 4 L.B.R., 88 ; (1901) 15 0. P. 
L. R.. 29. 1 
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The 8th July, 1898. 

Pbebent: 

Sir Louis Rbbshaw, Kt., Chirp Justice, and Mb. Justiob Babbbji. 

Pulandar Singh.Plaintiff 

versus • 

Jwala Singh and others.Defendants.* 


Civil Procedure Code, section 13, expl. II —Res judicata— Matter which 
might have been a ground of defence in a former suit. 

A defendant in a suit for the recovery of possession of immoveable property pleaded only 
a right to the proprietary possession of the property in suit in himself. This defence failed, 
and a decree was given in favour of the plaintiff. Subsequently the plaintiff sold a portion of 
the property so decreed to them, and the quondam defendant brought a suit for pre>emption. 
Held, that the suit must fail inasmuch as the plaintiff's claim was one which be might have 
made when defendant in the former suit as an alternative to his defence of title. Srimut 
Bajah Mcottoo Vijaya dc. v. Katama Natchair, 11 Moo. 1. A.. 60 ; Kameswar Perthad v. Raj 
Kumari Buttan Koer, 1. L. B.. 20 Cal., 79, and Baldeo SaJiai v. Bateshar Singh, I. L. R.^ 
1 All., 76, referred to. 

The facts of this case sufficiently appear from the judgment of the Court. 

Baba Jogindro Nath Chaudhri, for the Appellant. 

Maulvi Ghulam Mujtaba, for the Respondents. 

Kerihaw, C. J., and Banerji, J. — The suit out of which this appeal has 
arisen was one for pre-emption brought by the present appellant in respect of a 
sale made by one Musammat Subta on the 11th of May 1894. The suit has 
been dismissed as barred by the [5173 rule of res judicata. It is contended 
before us that this ruling of the Courts below is erroneous. We are unable to 
accede to this contention. 

The facts out of which the plea of res judicata aroso were these :— The 
share now sold is a part of a S-biswa share which belonged to the father of 
Musammat Subta. After the death of both her parents she sold the share now 
in question to the vendees respondents. The whole property, however, 
consisting of S-biswas. was in the possession of the present appellant. The 
vendees and Musammat Subta therefore brought a suit for possession against 
the present appellant. That suit was resisted on the sole ground that the 
present appellant was tlio owner of the property. The Court decided againgt 
him and made a decree in favour of the then plaintiffs. The Courts below 
have held that the present plaintiff ought to have put forward his right of 
pre-emption in respect of the property now in suit as an answer to the claim 
of the vendees in the former suit, and that as he did not do so the present 
claim is barred by the rule of res judicata, having regard to exnlanation II of 
8. 13 of Act No. XIV of 1882. 


It has been urged before us that the present plaintiff might no doubt 
have defeated the claim of the then plaintiffs by setting up his right of pre¬ 
emption, but he was not bound to do so, and therefore this is not a case to 
which explanation II of section 13 applies. In our opinion this contention is 
untenable. The present plaintiff being in possession of the property it was 
his duty to resist the claim of those who s ought to oust him upon all possible 

* Second Appeal No. 622 of 1896, from a decree of W F W W«ll« .— 

of Shahjahanpur, dated the 16th April 1896. confirming a decree of Rsi 
dinate Judge of Shahjahanpur, dated the 7th December 1895 Banwari Lai, Sttbor* 
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grounds. In Srimut Bajah Moottoo Vijaya Uaganadka Bodha Oooroo bwamy 
Periya Odaya Tatter v. Katama Natchiar, Zemindar of Hhivagunga, 11 Moo, 
I. A., 60, it was observed by the Privy Council (at p. 73), that “ when a 
plaintiff olaims an estate, and the defendant, being in possession, resists that 
claim, he is bound to resist it upon all the grounds that it is possible for him, 
according to his knowledge, then to bring forward. The present appellant 
might have insisted on the validity of jihe alleged will, but instead of doing so 
[ 818 ] when bis suit came on to be heard and decided in ihe Court of final 
appeal, he in effect disclaimed ail title under the instrument us a will, and 
insisted that it must be regarded by the Court as not being testamentary. 
There would be an end to all security in the administration of justice if the 
course now taken by the appellant of setting up the will were allowed.” These 
observations apply with lull force to the present case. It is true that if the 
present plaintiff had raised in the former suit the defence that he had a right 
of pre-emption, that defence would have been only in the alternative, but such 
a defence is one which a party wiio resists a claim ought to bring forward for the 
purpose of defeating the claim. In the case of Kdmeswar Pershad v. liaj Ku- 
mart Buttan Koer, I. L. R., 20 Cal., 79, tlieir Lordships of the Privy Council 
explained what the word ” ought" in explanation 11 of section 13 means. 
In.that case their Lordships said;—” Where matters are so dissimilar that 
their union might lead to confusion, the construction of the word 'ought ’ 
might become important.” It is urged that the defence on the ground 
of pre-emption, if raised, would have been so di^imilar to the other 
defence, namely, on the ground of proprietary title, that confusion would have 
arisen, and consequently according to their Lordships of the Privy Council 
the defence on the ground of pre-emption ought not to have been raised in 
the former suit. In our opinion, however, the two defences would only have 
been alternative ways of seeking to defeat the claim of the plaintiff. This 
view is supported by the ruling of this Court in Imam Khan v. Ayub Khan, 
I. L. R., 19 All., 5l7. We are therefore of opinion that as the present plaintiff 
did not in the former suit set up his riglit of pre-emption in answer to the 
claim advanced in that suit he is precluded by the provisions of section 13 of 
the Code of Civil Procedure from maintaining the present suit. The ruling of 
this Court in Baldeo Snhai v. Bateshar Singh, I. L. B., 1 All., 75, is directly 
in point. For the above reasons we liold that tlie Courts below were right. 
We dismiss this appeal with costs. 

Appeal dismissed. 


NOTES. 

[This was overruled in fl‘J03) ‘20 All., 01 ; ,ind noi followed in 0^01) I L. J., 1*26 ; 
(1904) 27 All., 78 : see also (1907) P.R., 56.] 


9 ALJj.-—48 


337 



80 AU. 018 


JAl SZSBSN fto.. tU lUM X*AX< [1898] 


[019] The 9th July, IS98, 


Present: 

Mr. Justice Aikman. 


.lai Kiahen and others.Plaintiffs 

versus 

ftana Lai./...Defendant.' 


Act No. XV of IS77 {Indian Limitation Aat). sch. ii. Art. 39—Suit fir 
removal of trees from tenant's holding —Limitation—Jurisdiction 
Civil and Revenue Courts Act No. XII of 1881 {N.-W. P. 

Rent Act), section 93. 

Held, that a suit by zamindars (or the removal o( trees planted by a tenant on llit 
oultivatory holding was governed by the limitation prescribed in art. 32t of sob. it of ilia 
Indian Limitation Act, 1877. Qangadhar v. Zahurriya, I. L. R.» 8 All., 446, and Musharaf 
Alt v. Iftkhar Husain, I. L. R., 10 All., 634, referred to. 

Held also, that snob a suit was not cognizable by a Civil Court. Deodat Tiwariv, Qepi 
Mitr, Weekly Notes, 1882, p. 102. 

The plaintiffs came into Court alleging that the defendant being their tenant 
of certain fields, which were leased to hina for agricultural purposes, hftd. 
without obtaining th^jr permission, planted trees on the said fields, instead of 
using them for the purpose for whicli they were let, and the plaintiffs prayed 
for the removal of the trees. 

In the first Court the defendants raised several issues, but the case was 
decided upon one only, namely, whether tlie predecessor in title of the plain* 
tiffs had given permission to the defendant to plant the trees in question. 
Finding this issue against the defendant the Court (Munsif of Agra) gave a 
decree in favour of the plaintiffs. 

On appeal by the defendant the Lower Appellate Gohrt (Small Cause Court 
.Judge of Agi'a acting as Subordinate Judge) decreed the appeal and dismissed 
the plaintiffs' suit on the finding that it was barred by limitation under 
Article 32 of the second schedule to the Indian Limitation Act 1877 ; the trees 
in dispute having, according to the evidence of Jai Kishen, one of the plaintiffs, 
been planted more than two years before suit. 

The plaintiffs thereupon appealed to the High Court. 

[S20] Babu Jogindro Nath Chaudhri, for the Appellants. 

The Bespoudent was not represented. 

Aikman, J.— The plaintiffs, who are appellants hero, brought a suit for 
the removal of certain trees which had been planted by the defendant on the 
land which h e held fr om the plaintiffs for cultivation. The suit was brought 

• Second Appeal No. 593 of 1897, from a decree of Syed Akbar HusainrSuboiiinate 
Judge of Agra, dated tbe 28tb April 1897, reversing a decree of Babu Hari Mohan Banerii 
Huneif of Agra, dated tbe 1st January 1897. ^ ' 

t £ Art. 32:— 

Description of suit. iSfion. hi*"® fom which period begin, to run. 


Against one who, having a right 
to use property for specific purposes.] 
perverts it to other purposes. J 


Two years 


I 

When the perversion flwt 
(known to the person injured thereby.] 
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upwards of two years after the trees were planted. The Lower Appellate Court 
has dismissed the suit as barred by limitation, applying art. 32 of the second 
Hohedule to the Indian Limitation Act, 1877. In appeal it is contended that 
the suit is governed by art. 144 of the necond schedule to the Limitation Act. 
That article has clearly no application to this suit, which is not a suit for 
possession. In the case of Gangadhar v. Zahurriya, I.L. R., 8 All., 446, art. 3£ 
was held to be applicable to a suit Jike the present. That was a ruling of 
TtbrbZiL and Mahmood, JJ., and- that ruling was concurred in by SXBAIQHT, 
3., in Musharaf AH v. Iftkkar Husain, I. L.R., 10 All., 634. The appeal therefore 
cannot be sustained. I may add that, in my opinion, the cognizance of the 
suit by the Civil Court was barred by the provisions of section 93 of Act 
No. XII of 1881, and in this opinion I am fortified by the decision in Deodat 
Titoari v. Oopi Jtlisr, Weekly Notes, 1882, p. 102. I dismiss this appeal, but 
without costs, as the respondent is not represented. 

Appeal dismissed. 


NOTES. 

f Bee aUe (1911) 12 1. C. 108 (All..) ; (1897) 24 Cal., 160 ; (1899) 26 Cal.. 564 which are 
to the earns effect.) 
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The 15th July, 1S96. 

Present; 

Sir Louis Kershaw, Kt.. Chief Justice, and Mk. Justice Baneb-ii. 

Kaliani.Defendant 

versus 

Dassu Pande and others.Plaintiffs.^ 

JutisAicttonr—Civil and Revenue Courts—Suit in ejectment against a tres¬ 
passer —Res judicata —Entries in revenue records. 

Although ft Civil Court cannot give a decree declaring or deciding the status of an 
agricultural tenant, yet where a plaiutifi, having no remedj' in the Revenue Courts, sues, on 
the allegation that ho is a tenant entitled to possession, to eject a trespasser, it is competent 
to a Civil Court to grant a doorec for possession on the ground that the plaintid is a tenant, 
the class of his tenancy being left to the Revenue Courts to determine. 

CBll] Beld also, that an entry in a revenue record which is based solely on the fact of 
poMession oannot operate as res judicata on a question of title subsequently raised in a Civil 
suit. Ajudhia Rat v. Parmesfuir Rat, I. L. R.. 18 Ail., 840, and Dukhna Kunuar v. Unkar 
Rattde, 1. L. B. 19 All., 462, referred to. 

The facts of this case sutfioisntly appear from the judgment of the Court. 

Mr. Jibdtd Raoof, for the Appellant. 

Mr. J. Simeon, for the Respondents. 

Ktril^Wi C. J.. and BftRcrji. J. ■"^Tbis is an appeal fropa an ordgjr of 
rfusAud unidtr section 682 of the Code of Civil Procedure. This is poe of thoge 
fagM in wbiob the auestion of the oonj^iot of the jurisdiutiou of pjvil an^ 
ll^ntte Ctortg TMo plaintiffs, who are respondents here, brought tbo^ 

wit |or a deolM’Rtiqn.'tbat they were occupancy tenants of the lapd in spit 
for recovery of possession of that land. They alleged that the defendant had 
no right to it and that she was a trespasser. |t appears that tfie name of the 

^1 III . ■ 1 , 111 , --—-- 

• JIHtst Appeal from Order No. 46 of 1898. from an order of H. D. Griffin, Esq., Distrioli 
AuAgs b( Asamgar]}* dated the 4tb«AprU 1898. 
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defendant waa entered in the revenue papers aa the tenant of this land. The 
plaintiffs made an application for amendment of that entry on the grpund that 
they were entibled to the holding. That application was dismissed by the 
Bevenue Court, and thereupon the present suit was brought. The 
First Instance dismissed the suit on the ground that it was one oognwabw by a 
Court of Bevenue, and it relied for that opinion on the ruling of the Full Bench 
in Ajudhta Bai v. Parmeshar Bai, I. L. B^, 18 All., 340. The plaintitts appealed 
to the District Judge. He held that in so far as tlie plaintiffs sought to obtain 
a declaration that they were the occupancy tenants of the land in suit, the 
suit was not cognizable by a Civil Court and that the claim had been rightly 
dismissed ; but as regards the claim for possession, he held, relying on the 
ruling of this Court in Dukhna Knnwar v. Unkar Paude, I. L. B„ 19 All., 462, 
that it was cognizable by the Civil Court, He accordingly made an order 
under section 562 of the Code of Civil Procedure remanding the case to the 
Court of First Instance for trial on the merits. 

[822] In our judgment this case is almost on all fours with the ruling 
on which the learned Judge of the Court below has relied and we fail to see in 
what respect this case may be distinguished from the one in which that 
ruling was passed. As observed in that ease, the plaintiffs could not obtain any 
relief by resorting to the Court of Bevenue. By asking that Court to determine 
the class of their tenancy under section 10 of Act No. XII of 1881 and obtaining 
a decision under clause (a) of section 95 of that Act, they could not recover 
possession of tho holding. As they did not allege that the zamindar had 
dispossessed them, and as tlie defendant did not claim to have been put into 
possession by the zamindar, they could not make an application under clause 
in) of that section. They ace thus clearly without remedy, unless that remedy 
could be given them by a Civil Court. In the ruling to which we have 
referred it was held that, although the Civil Court could not grant a decree 
declaring or deciding the status of an agricultural tenant, the only Court in 
which a person claiming to be such a tenant could sue to recover possession 
from an alleged trespasser was the Civil Court. With that opinion we fully 
agree. This case was not one in which it was necessary that the question of 
the status of the plaintiffs tenancy qua status had to be determined ; if the 
plaintids were tenants of any description and if the defendant was a tres¬ 
passer, the plainiiffs were entitled to succeed. In this respect this case does 
not fall within the purview of the Full Bench ruling in Ajudhia Bat v. Parmeshar 
Bai, I. L. B., 18 Ail., 340, and we think that the conclusion at which the learned 
Judge of the Court below has arrived is a right conclusion. 

It was further contended beforo us on behalf of the appellant that, by 
reason of the order of the Revenue Court refusing to amend the entry in 
the revenue papers, toe matter had become res judicata. We are unable to 
accede to this contention. The order of ‘the Bevenue Court was made 
under section 102 of Act No. XIX of 1873. That section provides that in 
disputed cases the Collector of the District or Assistant Collector shall make 
[523] such inquiry as may be necessary to ascertain the truth and cause the 
record to be amended accordingly. This section in our judgment does not confer 
upon the Collector of the District or Assistant Collector any greater powers 
than what a settlement officer would have under section 64 of that Act. By 
section 63 the settlement officer is to specify in the record of rights all parti* 
oulars relating to tenants of every description. By section 64 all entries in 
the record made under section 63 shall be founded on the basis of actual 
possession, and ali disputes regarding such entries shall be investigated and 
decided on that basis. The inquiry rotorrod to infection 102 is, in our opinion, 
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the ioquiry which in the case of disputes a settlement officer is competent to 
make under section 64 on the basis of actual possession. That section further 
provides that persons not in possession, but claiming a right to be so, shall be 
referred to the proper Court. The proper Court mentioned in the section 
evidently must be, as observed in Dukhna Kunwar v. Unkar Pande, I. L. R., 19 
All., 462, a Court other than the Court of the settlement officer, and where 
the Revenue Court would not have jurisdiction to afford relief it must be the 
Civil Court. An adjudication on the basis of possession, which an adjudica¬ 
tion under section 102 must necessarily be, cannot, in our opinion, operate as 
res judicata on a question of title. In our judgment this appeal is untenable. 
We dismiss it with costs. 

Appeal dismissed. 

NOTES. 

£This was followed in (1901) 2-3 All.. 360; (1901) 23 All., ♦8] .] 
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FULL BENCH. 

The 20th July, I89b. 

Present ; 

Sir Louis Kershaw, Kt., Chief Justice, Mb. Justice Blair, 

Mr. Justice Raneeji, Mr. Justice Bubkitt and 
Mb. Justice Airman. 

Maqbul Fatima.ludgment-dobtor 

versus 

Lalta Prasad and another.Decree-holders.’ 

Execution of decree—Construction of decree—Act. No. IV of 1882 {Transfer 
of Property Act), section 88—Civil Procedure Code, sections 219, 206 — 
Costs—Decree apparently awarding costs twice. 

A decree drawn up under section 88 of the Transfer of Property Act, 1882, was properly 
framed in accordance with the requirements of that section, but, [924] in addition to the 
prescribed contents of such a decree, contained a clause to the following efiect:—“It is 
further ordered, that the defendant aforesaid do pay to the plaintiffs aforesaid the sum of 
876-8, the amount of costs incurred by them in this Court." 

Meld, that this latter clause was merely a formal compliance with the provisions of the 
Code of Civil Procedure and was not intended to be a direction for the recovery of costs 
personally from the judgment-debtor. Chiranji v. Mali Ram, Weekly Notes, 1898, p. 3 , 
on this point over-ruled. „ 

In this case the respondents decree-holders had obtained a decree under 
section 88 of the Transfer of Property Act, 1882, on the 27th August 1894, which 
decree was confirmed by the High Court on appeal on the 22nd of April 1897. 
The decree thus confirmed was, as to tho main portion of it, drawn up in strict 
• accordance with the terms of section 88 of the Transfer of Property Act ; but, 
in addition to the matters provided for by that section, contained a further 
order to the effect that defendant aforesaid do pay to the plaintiffs aforesaid 
the sum of Rs. 876-8-0, the amount of costs incurred by them in this Court." 
The decree-holders caused the mortgaged property to be sold by; auction, and, 

* First Appeal No. 261 of 1897, from aii order of llabu Madho Das, Subordinat'e Judge 
of BeieiUyt de^ the 7th August n'8^. 
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the proceeds of the sale being insufficient for the realieation of the wU»ia^ 
the decretal einaount, they subsequently applied for a decree under SM 
of the Transfer of Property Act, 1882, that application was dismissea. AM 
decree-holders subsequently applied for execution of their decree as CM 8 
realization of the costs awarded to them from the person of t e ju gmwov 
debtor. Tne Court of First Instance (Subordinate Judge of BareiUyl disaUowjtt 
the judgment-debtor’s objections and mad« an order granting execution • 
costs of both Courts against the judgment-debtor personally. Agains is 
order the judgment-debtor appealed to the High Court. 

Maulvi Ohulam Mujtaba, for the Appellant. The decree-holders 
to recover their costs from the judgment-debtor personally is concluded by 
the order of the Subordinate Judge on their application for a decree under 
section 90 of Transfer of Property Act. The decree-holders in that applica¬ 
tion [S2S] asked for a personal decree as to costa and it was refused them . 
they cannot therefore now get a personal decree for costs. 

Further the award of Bs. 876-8-0 as costs by the decree of the High Court, 
which is now the only decree in the suit, was made as awarded in the decree 
of the Lower Appellate Court,” that is to say the costs were made a portion of 
the mortgage money as required by section 88 of the Transfei of Property Act. 

The decree, moreover, as drawn up is ambiguous, and, that being so, it 
must be construed, if possible, as a decree in accordance with law. As the 
judgment directs a decree to be drawn up in accordance with the terms of sec¬ 
tion 88 of the Transfer of Property Act the decree must be construed as a good 
decree under that section and as awarding costs in the matter prescribed there¬ 
by, namely, payable out of the mortgaged property and not by the judgment- 
debtor personally. 

Mr. D. N. Banerji (with whom Mr. W. K. Porter), tor the Bespondents. 
The sole question is whether the Court executing the decree can go behind it. 
The language of this decree is plain, and whether rightly or wrongly the decree 
has awarded costs separately. There is nothing in the law to show thattheCourt 
cannot award costs separately, i.e., without including them in the mortgage 
money, and in any case the Court has done so. The judgment-debtor never 
appealed from the decree of the first Court on the point of costs, and the High 
Court has now no power to prevent execution of thafdeoree according to its 
terms which are not ambiguous. 

The judgment of the majority of the Court (Kershaw, C. J , BlAIR, 
BaNER.II and Aikman, JJ.), was delivered by BaNBRJI, J.:— 

This appeal arises out of an application for the execution of a decree 
presented in the Court of the Subordinate Judge of Bareilly by tbe respondents 
decree-holders. They brought a suit for sale on a mortgage, and a decree was 
made in their favour under section 88 of the*Tran8fer of Property Act on the 
27th of August 1894. An appeal was preferred from that decree to this Court, 
which was dismissed on the 22nd of [626] April IH97. The decree-holders 
caused the mortgaged property to be sold by auction, and the proceeds of the 
sale being insufficient for the realization of the whole of the decretal amount, 
they subsequently applied for a decree under section 90 of tbe abovementioned 
Act. That application was dismissed. Their present application, which hM 
given rise to this appeal, was one for the realization of the costs awarded to 
them by the decree of l^e Court of First Instance and of the appellate Ooatt 
from the person of the judgment-debtor. As regards the costs of the appellftto 
Court, there is .hd controversy in'this appeal. As for the costs of the Oourt ol 
First Instance, it is contended on behalf of Hie juflghaent-deb^w appellant-tha^ 
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ttodte tihs Urm* of the decree passed in favour of the respondents they are 
not entitled to realize the costs of that Court otherwise than out of the 
mortgaged property. The Court below has over-ruled that objection, and 
it has bMU repeated in the appeal before us. No doubt a Court executing a 
deeree is bound to give effect to the decree as it finds it. We have therefore 
to See whether in this case the decree awards to the decree-holders the 
costs of the suit against the defendant personally. The decree, as we have 
said above, is one under section 8U of the Transfer of Property Act. Under 
the terms of that section, read with section 86, the decree should order, that 
an account be taken of what would be due to the mortgagee for princi¬ 
pal and interest on the mortgage and for his costs of suit, if any, awarded 
to him, on the date to be fixed in the decree, and in the event of failure of 
payment of such amount of principal, interest and costs, that the mort¬ 
gaged property should he sold. A decree drawn strictly in accordance with the 
provisions of section 88 cannot direct the costs of the suit to be recovered 
otherwise than out of the mortgaged property. The first portion of the decree 
in this case was in strict compliance with the requirements of section 88 of the 
Transfer of Property Act. It declared that on the 27th of February 1895, 
Bs. 11,866-8 was to be payable to the plaintiffs, viz., Bs. 10,990 on account of 
principal and interest, and Bs. 876-8 on account of costs. The decree, however, 
[887] contains a further direction in the following terms:—“ It is further 
ordered that the defendant aforesaid do pay to the plaintiffs aforesaid the sum 
of Bs. 876-8, the amount of costs incurred by them in this Court.” It is 
contended that the second direction in the decree to which we have referred 
is independent of the order contained in the first portion of the decree as to 
the inclusion of costs in the amount on failure to pay which the mortgaged 
property could be sold, and it is urged that under this last clause the mort¬ 
gagees plaintiff's are entitled to recover the costs over again from the defend¬ 
ants personally. We are unable to accede to this contention. We do not 
think that wo should be justified in construing this decree in a manner which 
would make it an inequitable decree, which the decree in this case must be if, 
as is contended, it directs the same amount of costs to be paid twice over. 
In our opinion there is no ambiguity in the decree, and the second provision 
in it as to payment of costs is only a repetition of what is already contained 
in the first portion of the decree about the realization of costs out of the mort¬ 
gaged property. Section 219 of the Code of Civil Procedure provides that the 
judgment shall dii*ect by w'hom the coats of each party are to be paid, and by 
section 206 it is directed that the decree shall state the amount of costs incurred 
iU the suit, and by what parties and in what proportions such costs are to be 
paid. In our opinion the clause in the decree relied on by the decree-holders is 
only a formal compliance with the provisions of the Code of Civil Procedure. 
It was never intended to be a .direction for the recovery of costs personally 
from the debtor. In this view we are unable to agree with the observations 
contained in the judgment of this Court in Chiranji v. 2doti Bam, Weekly Notes, 
1898, p. 33. Even if there were any ambiguity in the decree, it would be 
the duty of the Court to construq the decree by the light of the judgment. The 
judgment in this case does not in the slightest degree indicate that the Court 
intended to award costs against the defendant personally. The claim in the 
plaint was only for a decree for the [528] sale of the mortgaged property, and 
the judgment directed that a decree should he prepared according to section 
86 of the Transfer of Property Act. In our opinion the judgment, so far from 
hidleating, negatives an intention to make the defendant personally liable for 
Ihe amount of the costs. We may observe that the decree of the appellate 
Court does not in any way ^ect the question before us, as it provides that 
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the costs of the Court of First Instance should be paid in the manner awarded 
in the decretal order of the said Court. We are in full accord with the opinion 
expressed by our brother BUBKITT in his judgment in First Appeal No. 64 of 
1894, decided on the lOoh of August 1894, which dealt with a decree couched in 
sioailar terms. For the above reasons we are of opinion that the decree-holders 
are not entitled to realize the costs awarded by the decree of the Court of First 
Instance from the judgment-debtor persorrally, and we hold that this appeal 
must prevail. 

Bavkitt, J.—This case was referred to a Full Bench at my request, 
because, being one of the Judges responsible for the judgment in the case of 
Chtranji v. Moti Bam, Weekly Notes, 1898, p. 33, I felt dissatisfied as to the 
correctness of the rule therein laid down. I now desire to say that I folly 
concur .in the judgment which has just bean delivered. On consideration I am 
of opinion that in that case we were wrong in holding that the Lower Appellate 
Court took a portion of the main decree of the Court of First Instance out of 
its proper position, and in a way constituted it a subsidiary decree for costs 
capable of execution against the persons of the mortgagors. I think we wore 
wrong on that point, and that all that was intended to be done was to fill up 
as a matter of routine certain columns in the printed form of decree, and not 
in any way to modify the meaning or effect of the actual decree. 

By the Court. —The order of the Court is, that this appeal be allowed, 
and that the order of th^ Court below be varied to this extent that the appli¬ 
cation of the decree-holders for the [529] recovery of the coats of the Court 
of First Instance is dismissed. The appellant will get her costs of this appeal. 

Appeal decreed. 


NOTES. 

iThis was followed in (1908) 36 Cal., 431 ; (1908) 13 C. W. N., 74‘i ; (1908) 11 O.C.. 877. 
See also (1907) SO Mad., 464.] 
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REV18IONAL CRIMINAL. 

The 22nd July, 1898. 

Present; 

Sib Louis Kershaw, Kt., Chief Justice, and Mr. Justice Aikman. 

Queen-Empress ' 

versus 

Brij Narain Man.* 

Criminal Procedure Code, section 339 — Pardon—Tender of pardon by Magis¬ 
trate inquiring into a Criminal case—Pardon withdrawn after some of 
the witnesses for the prosecution had been examined —Effect of 
withdrawal of pardon at that stage. 

A Magistrate inquiring into a charge of dacoity tendered a pardon to one of the accused 
persons. The pardon was accepted, and the person to whom it was tendered was examined 
as a witness for the prosecution. Subsequently, and after certain other witness for the 
prosecution had been examined the Magistrate, being of opinion that the porsion to whom 
pardon had been tendered had not made a f^l disclosure of the facts of the case, withdrew 

• Criminal Revision No. 346 of 1898. 
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ilM’ pmAod, put the petaon to whom it hed been tendered beok in the dock, and ultimately 
ooaii^tted him along with the other aooused to the Court of Sesaion. Held, that the com. 
mBmeilt of the peraon whoae pardon had been withdrawn moat be qnaahed, inasmuch as he 
ha« had no opportunity of oroa8>examining the witneasea for the prosecution who were 
egamiued before bis pardon was withdrawn ; but that it was not necessary that, if a fresh 
omamitmeut could be made in time, his trial before the Court of Sessions should be postponed 
tttttil the trial of hia oo-aooused bad been completed. Queen-Emprtaa v. 8udra, I. L. B., 14 
All., 886, and Quetn~Empreu v. AfuluA, I. L. B., 14 All., fi02, referred to. 

Tub fhots of this case sufficiently appear from the order of the Court. 

Mt. S. S. Singh and Pandit Madan Mohan Malaviya, for the Applicant. 

The Officiating Government Advocate (Mr. A. E. Ryves) for the Crown. 

Kershaw, C. J. and Aikman, J. — This is an application asking this Court 
to quash a commitment. The applicant Brij Narain Man was implicated in a 
dacoity: a pardon was tendered [5303 to him by the Magistrate under the pro¬ 
visions of section 337* of the Code of Criminal Procedure, and by him accepted. 
He was iu the course of the inquiry examined as a witness. The Magistrate 
came to the conclusion that Brij Narain Man was wilfully concealing material 
circumstances relating to the case, in particular, that he designedly in bis state¬ 
ment omitted mention of his father and of his brother, who, according to the 
evidence, were also implicated in the crime. The Magistrate accordingly with¬ 
drew the offer of pardon, and, treating Brij Narain Man as an accused person, 
in the result committed him along with the other accused persons to the Court 
of Sessions for trial under section 395 of the Indian Penal Code. The learned 
counsel who has appeared in support of the application puts forward two grounds 
as grounds which would justify us in quashing the commitment of bis client. 
One of these is, that the withdrawal of the tender of pardon by the committing 
. Magistrate is improper. This was explained to us as meaning that there was 
nothing to show that the statement made by Brij Narain Man when examined 
as a witness was other than a true and full disclosure of the circumstances 
within his knowledge relating to the offence and the persons concerned in the 
committal of the offence. The question whether or not the applicant made a 
full and true disclosure of all be knew regarding the dacoity is clearly a ques¬ 
tion of fact. Now, according to section 215 of the Code of Criminal Procedure, 
a commitment once made by a competent Magistrate can be quashed by this 
Court only, and only on a point of law. This ground therefore would not justify 
us in interfering with the commitment. The other ground urged is, that it 
was illegal for the Magistrate to take the applicant from the witness-box and 
corumit him for trial along with the other accused. Reliance is placed on 

*CBeo. 837 :—In the case of any oSenoe triable exclusively by the Court of Session or High 
Court, the District-Magistrate, a Presidency Magistrate, any 
Tender of pardon to Magistrate of the first class inquiring into the offence, or, with 
aooomplioe. the sanotien of the District Magistrate, any other Magistrate, 

may, with the view of obtaining the evidence of any person 
•nppoeed to have been directly or indirectly concerned in, or privy to, the offence under 
inquiry, tender a pardon to such person on condition of his making a full and true disclosure 
of the whole of the ciroumstanoes within his knowledge relative to such offence, and to every 
other person eonoerned, whether as principal or abettor, in the commission thereof. 

Every person accepting a tender under this section shall be examined as a witness in 
the ease. 

8ooh person, if not on bail, shall be detained in custody until the termination of the 
trial by the Court of Session or High Court, as the case may be. 

Even Magistrate, other than a Presidency Magistrate, who tenders a pardon under this 
seetion, snail record his reasons fer so doing; and whan any Magistrate has made such tender 
and examined the person to whom it has been made, he shall not try the case himself, 
althoogh the oflenoe wbieh the accused appears to have committed may be triable by such 
Magistrate.! 
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the decision of this Court in Queen-Empress v. Sudra, I. L. B., 14 All., 336, 
and the case of Queen-Empress v. Mulua, I. L. R., 14 All., 503. The latter case 
was a case in which during the course of a trial a Sessions Judge, being of 
[631] opinion that an accused person to whom a tender of pardon had bran 
made, and who had accepted that pardon and had given evidence at the trial, 
was giving false evidence, forthwith put him as an accused person into the 
dock and proceeded at once with his trial. The former case was one on all 
fours with this, i.e,, it was one in which the approver’s pardon was withdrawn by 
the committing Magistrate and he was committed to the Sessions. We are of 
opinion that upon the second ground the commitment must be quashed, and 
for this reason. An order committing a person to take his trial at the Court 
of Sessions is an order which is passed to Kis prejudice, and the evidence upon 
which such an order is made must be the evidence of witnesses whom the 
accused person has had an opportunity of cross-examining. If he has not 
had that opportunity, it cannot but be said that he has been prejudiced. 
Now the order withdrawing the pardon of the applicant and directing that he 
should be treated as an accused person was made after some, at least, of the 
evidence in the inquiry preliminary to commitment had been taken, and as 
regards this evidence it is admitted that the applicant had no opportunity of 
cross-examining. For this reason we quash the commitment of Brij Narain Man 
Tewari to the Court of Sessions on the charge under section 395 of the Indian 
Penal Code, leaving the Magistrate to take such further proceeding against the 
applicant as he may deem necessary and as may be warranted by law. The 
learned counsel for the applicant has asked us to lay down that in the event of 
his client being after a fresh inquiry committed to the Court of Sessions and this 
commitment being made before the trial of the other accused has come on, he 
shall not be tried along with them. It is no doubt true that in the case, Queen- 
Empress V. Sudra, I. L. R., 14 All., 336, the learned Judge who decided the 
case remarked as follows ;—“ It is, in my opinion, the intention of law that 
a person to whom a tender of pardon has been made in connection with the 
offence should not be tried for an alleged breach of the conditions upon which 
the pardon [532] was tendered until the original case has been fully heard and 
determined.” We fully agree with the law as laid down in Queen-Empress v. 
Mulua, I. Ij. R., 14 All., 502, namely, that the trial of an approver whose 
pardon is withdrawn at the trial should not be merely a continuation of the 
trial at which he gave false evidence, but a trial, so far as he is concerned, 
de novo. We are unable to follow the learned Judge who decided the case,” 
Queen-Empress v. Sudra, in the opinion expressed in the passage quoted above! 
We are unable to find anything in the Code of Criminal Procedure which' 
would render it necessary that an approver whose pardon has been withdrawn 
by the Magistrate and who has been committed by the Magistrate in time to 
stand his trial along with the other accused in the case should be tried separately 
from them. We assume that the commitment referred to is not open to 
objection on the ground of any illegality such as exists in this case. The joint 
trial under such circumstances could not, in our opinion, prejudice the approver 
in anyway; nor could it prejudice the accused who are jointly tried with 
him. We allow this application and quash the commitment of Brii Narain 
Man Tewari. ■' 


NOTES. 

1 This was followed in 29 All., 24 ; 6 A. L. J. 691 • 24 Mad SQi 
1898, in sec. 889, the word ‘ forfeited ’ was substituted for ‘ withdra\m.’i 
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APPELLATE CIVIL. 

The 22nd July, 1898. 
Present: 

Mr. Justice Burkitt. 


Badha Kishen and another.Plaintiffs 

versus 

Fateh Ali Ram.Defendant* 

Act No. IV of 1882 {Transfer of Property Act) section 59—Act No. I of 1872 
{Indian Evidence Act) section 68—Attesting witness—Scribe of g, deed. 

that a deed may be legally proved by the evidence of the scribe thereof who hag 
signed his name, but not explicitly as an attesting witness, on the margin, and has been 
present when the deed was executed. Muhammad Alt v. Jafar Khan, Weekly Notes, 1897, 
p. 146, followed. 

[888] The plaintiffs in this case sued to recover a debt secured by a bond 
dated the 26th of February 1889. The defendants put the plaintiff to proof of his 
bond and the plaintiff called numerous witnesses, but none of the marginal 
witnesses to the bond, and it was not shown that the evidence of the marginal 
witnesses was not procurable. Amongst those called by the plaintiff was the 
scribe of the bond. The Court of First Instance (Munsif of Ghazipur) held with 
reference to sections 68 and 69 of the Transfer of Property Act, 1882, that the 
bond sued on had not been legally proved, but gave the plaintiff a money decree 
against one of the defendants who admitted the claim. 

The plaintiffs appealed, but the Lower Appellate Court (Subordinate Judge 
of Ghazipur) dismissed the appeal concurring with the finding of the Munsif 
that the bond sued on had not been proved. 

The plaintiffs thereupon appealed to tlie High Court. 

Mr. Abdul Raoof, for the Appellants. 

Munshi Kalindi Prasad, for the Respondents. 

Burkitt, J .— It seems to me that this case is exactly on all fours with 
the case of Mu tammad Ali v. Jafar Khan, Weekly Notes., 1897, p. 146. It is 
true that none of the witnesses was called, but the plaintiff did call the scribe of 
the deed, who, though not an attesting witness, had affixed his name on the 
deed and who swore that the dqpd had been in his presence executed by the 
parties to it. The Lower Appellate Court finds that the evidence of the scribe 
is not sufficient to prove the bond. By that plirase it is clear that the learned 
Subordinate Judge means that, us the scribe was not an attesting witness, his 
evidence is not legally sufficient to prove the bond. The Subordinate Judge 
does not say that ho disbelieves the scribe. If he had said so there would 
have been an end of the matter. I take it that the finding of the two lower 
Courts is that the plaintiff was bound to call one attesting witness at least, 
that he failed to do so, and that the evidence of the witness, that is to say, of 
the scribe, whom ho did call, was not in law sufficient to prove the bond. On 

* Second Appeal No. 8S8 of 1897, from a decree of Maulvi Muhammad Ismail Khan 
Subordinate Judge of Ghazipur, dated the 9tb April 1897, confirming a decree of Muushi 
Aohal Behari, Munsif of Ghazipur, dated the 6th January 1897.3 
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Casil the authority of the case cited above I am of opinion that that decdrion 
is wrong, and that if the Monsif and the Subordinate Judge believM the 
evidence of the sorihe to he true, they were quite at liberty on that evidraoe 
alone to find that the bond had been executed. This case has Iwn dmided OU 
the preliminary point that the evidence of the scribe was legally insufaoieM to 
prove the bond. 1 set aside the decree of the lower Court and remand the 
case to the Court of First Instance with instructions that, if the evidence of the 
scribe be in its opinion credible, that Court is at liberty on that evidence to 
find the bond proved. Costs of this appeal will follow the result. 

Appeal decreed and cause remanded. 


JB VA JeD* 

[In (1901) 6 0. W. N. 484 this was followed ; see also (1912) 34 All., 616. In (1909) M 
Boin., 44 the writer's name appeared above those of the executing parties as part of the 
body of the dooument and as suoh it was not treated as attestation.] 


[ 20 All. 684 ] 

REVISIONAL CRIMINAL. 

The 23rd July, 1898. 

Present: 

Sib Louis Kebshaw. Kt., Chief Justice, and Mr. Justice Axeman. 

Queen-Empress 

versus 

Bebari Lai.’* 

Act No. I of 1892 {Local) (N.-W. P. and Oudh Lodging House Act), 
section 6, sub-section 2 — Lodging house—House of “ pragwal " 
used for accommodation of pilgrims. 

Held, that a “ pragwal ” who, according to custom, aSords accommodation to his clients 
when they co mo to Allahabad for religious purposes, is bound under the North-Western 
Provinces and Oudh Lodging House Act, 1892, to take out a license in respect of sooh 
houses as he may use for the accommodation of his clients. 

In this case one Behari Lai, a pragwal living in Kydganj, a moballa of the 
oiby of Allahabad, was charged before a Magistrate of the third class of the 
Allahabad district with keeping without a license three lodging houses in 
respect of which licenses were necessary. It was found that, besides the 
house in which he himself lived, which was also used at times for similar 
purposes, Behari Lai kept two other houses which were used by him to aooom* 
modate the pilgrims who came from time to time to Allahabad and there availed 
themselves of Behari Lai’s professional services. The case for the prooe 
oution w as that these houses were habitually used for the accommodation 

* Criminal Revision No. 401 of 1898. ~ 
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E585] of pilgrims, and that, although no direct consideration was received for 
t^ir use from the pilgrims, some indprect consideration was received in the 
shape of presents, which on their departure the pilgrims customarily made to 
ihwr priest. For the defence it was contended that the bouses were not 
habitually used as lodging houses, but only on certain occasions when the 
occurrence of religious festivals brought pilgrims to Allahabad, and it was also 
ai^ued that the presents given by the pilgrims were the same whether they 
received any accommodation or not, and that the reciprocal functions of priest 
and client were hereditary and the client was not at liberty to change his 
priest, so that no part of the presents made by the clients could be regarded 
as consideration for the accommodation afforded to them by the priest. 

The third class Magistrate convicted Behari Lai under section 5 (2) of the 
N.'W. P. and Oudh Lodging House Act and fined him Bs. 50. He appealed 
to the District Magistrate, and the appeal was transferred by order of the 
High Court to the Sessions Judge. On this appeal the Sessions Judge found 
both that the houses in question were used more or less at all times through¬ 
out the year for the accommodation of pilgrims, and also that some indirect 
consideration was received by Behari Lai in return for the accommodation so 
afforded. The Judge accordingly dismissed the appeal. 

Behari Lai thereupon applied to the High Court for revision of the order 
of the Magistrate and of the Sessions Judge. 

Mr. W. Wallach, for the Applicant. • 

The Officiating Government Advocate (Mr. A. E. Byves), for the Grown. 

Kershaw, C. J., and Aikman, J.—This is an application for revision of 
an appellate order of the Sessions Judge of Allahabad confirming a conviction 
of the applicant under section 5, sub-section 2, of Act No. I of 1892 of the Local 
Legislature (The North-Western Provinces and Oudh Lodging House Act), 
and a sentence of fine imposed thereunder. The applicant relied on the con¬ 
tention that the houses in respect of which be had been CSSG] convicted did 
not, for two reasons, come within the definition of lodging house in section 1, 
sub-section 3, of the Act above-mentioned. In the first place, it was argued 
that the houses were not ordinarily used for the purpose of affording tempo¬ 
rary accommodation to persons, and, secondly, that, if they were so used, the 
applicant did not receive any compensation, direct or indirect for such use. 
The first contention of the applicant is negatived by the finding of fact of the 
Judge, who says:—" I think there is no doubt that pilgrims are lodged in 
these hquses of the appellant at all times and seasons of the year, and that the 
houses are used ordinarily as lodging houses." The Court accepts that 
finding of fact. We find that there was evidence amply sufficient to support 
it, and we are therefore not justified in interfering where the question is one 
of fact, and where the fact has been found in a sense hostile to the applicant 
by the tribunal from which he lias appealed. The second point under this 
sub-section 3 made by the applicant's counsel is that the applicant’s houses do 
not come within the definition in that sub-section, inasmuch as the applicant 
did not receive any consideration, direct or indirect, for their user. The Magis¬ 
trate has found that the persons who at various times of the year received 
temporary accommodation at the houses of the applicant did indirectly pay the 
applicant for such accommodation. Presents were received by him on the 
departure of the persons accommodated at his houses. We are of opinion 
that a portion of the value of those presents is to be ascribed to the accommo¬ 
dation which was given and received. The applicant derived his income from 
such presents. It was necessary that accommodation of some sort should be 
provided in order to enable him to keep his clients and so to receive in future 
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such presents as they might give him. Under these ciroumstsnoes we think 
that he was indirectly paid for the accommodation which he gave to those 
clients, and therefore that his houses come within the definition in the sub* 
section mentioned, and that he was rightly convicted. We therefore dismiss 
this application. 


[687] APPELLATE CIVIL. 


The 28th July, 1698. 

Present: 

Sir Loins Kershaw, Kt., Chief Justice, and Mr. Justice Knox. 

Rup Singh.Judgment-debtor 

versus 

Pirbhu Narain Singh.Decree-holder.* 


Hindu law — Miiaks}^ara—Impartible raj—Impartible raj not necessarily 

inalienable. 

If amongst Hindus governed bv the law of the Mitakshara, a raj happens to be impartible 
and governed by the rule of primogeniture, it does not therefore follow that it is inalienable. 
The condition of inalienability depends upon special custom, or, in some cases, upon the 
special tenure of the raj and must bo clearly proved. Rani Sartaj Kuari v. Bant Deorai 
Kuari, L. B., 15 I. A., 51, referred to. 


The facts of this case suflQciently appear from the judgment of the Court. 

Babu Parbati Charan Chatterji, for the Appellant. 

Babu Jogindro Nath Chaudhri and Pandit Sunday Lai, for the Respondent. 

Kershaw, C. J., and Knox, J. —The parties to these proceedings are 
Maharaja Pirbhu Narain Singh Sahib Bahadur, Kashi Nares, who is decree- 
holder, and Raja Rup Singh, known and styled as the Raja of Bhare, who is 
judgment-debtor. On the 29th of November 1891, Baja Rup Singh transferred 
by way of mortgage his rights and interests in certain property to the Maharaja 
of Benares. Upon that mortgage-deed the Maharaja of Benares instituted a* 
suit and obtained a decree for sale. An order absolute for sale was also given 
subsequently. In process of time the decree-holder applied for attachment of 
the property with a view to its being brought to sale. No objection was 
raised by the judgment-debtor, and on the l9th of November 1894 an order 
issued for sale, and proceedings were transferred to the Collector of Mainpuri in 
accordance with section 320 of the Code of Civil Procedure. Upon the case 
reaching the Collector, steps appear to have been taken to bring the nronertv 
under the management of the Court of Wards, and under its management the 
property [838] appears to have remained up to the 8th of May 1897, when the 
Court of Wards withdrew from management. On the 27th of March 1897 
decree-holder again applied for execution of his decree. Notice was issued to 
the judgment-debtor under section 248 of the Code of Civil Procedure and 
19th of Apri l 1897 fixed for hearing any objec tion that might be raised. The 

• First Appeal No. 13 of 1898, from an order of Maulvi n,r U 7Z -T' 

Subordinate Judge of Mainpuri, dated the 14th December 1897. Mazhar Husain, 
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iudgment-debtor raised no objeotion and the ease went again to the Golleotor 
on the 27th of July 1897. Eventually the 20th of December 1897, was fixed for 
side. On the 8th of December for the first time the iudgment-debtor appears 
to have roused himself, or to have been roused into taking action. He on that 
date, after final orders for holding the sale of the property bad issued, came 
forward, and for the first time asked the Court to consider whether the pro¬ 
perty which it was about to sell could or could not be sold in execution of the 
decree. The Subordinate Judge of Mainpuri considered that the objections 
taken were entitled to no weight and disallowed them. From that order the 
present appeal is brought, and it is again urged upon us that the property ordered 
to be sold is property which cannot be sold because, first, it forms part of an 
impartible raj, which by Hindu law and custom is inalienable ; secondly, 
because the son and heir of the Baja of Share should, under the terms of 
section 85 of the Transfer of Property Act of 1882, have been made party to the 
proceedings. 

It is admitted that the property forms part of an impartible raj. The 
learned vakil for the appellant strove to maintain that an impartible raj was 
also inalienable. He appears to have either overlooked or to have misunderstood 
the decision given by their Lordships of the Privy Council in Bani Sartaj Kttari 
V. Bani Deoraj Kuari, L. B., 15 1. A., 51. In that case it is laid down that in 
a raj the eldest son, where the Mitakshara law prevails and there is a custom 
of primogeniture, does not become a co-sharer with his father in the estate. If 
the estate be inalienable, the inalienability of it depends upon custom which 
must be proved, or it may be that in some cases it depends upon the nature 
of the tenure. Indeed, in £5393 l>hi8 case it does not lie in the mouth of the 
appellant to maintain at this stage this contention, seeing that when he 
offered the property for mortgage, he put forward that it was capable of aliena¬ 
tion, that he made no resistance to the decree which was passed against it, 
and that he never, until the 8th of December 1897, attempted to put forward 
the objection at all; even then be put it forward as being a question based 
upon the general principles of Hindu law. 

The principle laid down by their Lordships of the Privy Council in the 
case above-mentioned outs away the ground on which the second contention is 
based. The Court below was quite right in dismissing both the objections 
taken as frivolous. They were, in our opinion, frivolous and intended to delay 
execution. At any rate there is ample ground for suspecting that there was 
such intent. We cannot believe for a moment that if they were valid objections, 
the appellant would not have urged them long ago, and taken care to have 
them fortified by evidence of custom or as to the nature of the tenure. We 
dismiss the appeal with costs. 

Appeal dismissed. 


• NOTES. 

Cln (1899) 22 Mad., 383 tha Privy Council affirmed the alienability (and devisability) 
of impartible estatea in the absence of special custom.3 
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The 88th July, 1898. 

Present: 

Mr. Justice Banbbji and Mr. Justice Aikman. 


Sheoraj Singh.Plaintiff 

verstti 

Amin-ud-din Khan.Defendant.* 


Execution of decree—Application for execution by beneficial holder of 
decree—Application dismissed—Suit for declaration of applicant s 
right to execute the decree—Civil Procedure Code, section 232, 

Held, that where an application under section 232 of the Code of Civil Procedun by a 
person alleging himself to be beneficially entitled under a decree to execute such decree has 
been rejected, it is still competent to the applicant (no appeal lying from the order under 
section 232 rejecting his application) to bring a separate suit for a declaration that he is the 
person entitled to execute the decree. BamBakhsh v. Panm Lai, 1. L. R., 7 All., 467, and 
Balodhar Shaha v. Harogobind Das Kdhurto, 1. L. R., 12 Cal., 105, referred to. 

The facts of this case are fully stated in the judgment of the Court. 

[540} Babu Durga Oharan Banerji, for the Appellant. 

Mr. D. N. Banerjif for the Bespondent. 


Banerji and Aikman, JJ :—This appeal has arisen in a suit brought by 
the present appellant for a declaration that he is beneficially interested in a 
certain decree, and that he is entitled to take out execution of thatdearee. The 
facts are these:—Haji Mansur Khan father of the defendant-respondent and 
one Kadirdad Khan owned an indigo factory and other property. After Kadirdad 
Khan’s death his legal representative sold his half share of the property under a 
sale-deed, dated the 23rd of August 1887, executed in favour of Asharfi Lai, who 
was a servant of the appellant’s father, Baja Shankar Singh. It is said that 
Baja Shankar Singh was beneficially interested in the sale-deed, and that 
Asharfi Lai was a benamidar for him. This allegation has not been traversed 
in this suit and has been found to be true. It appears that the mother of the 
defendant-respondent brought a suit for pre-emption in respect of one of the 
villages included in the sale-deed referred to above, and in that suit impleaded 
Asharfi Lai and Baja Shankar Singh as defendants. Baja Shankar Singh 
disclaimed all interest in the property. The suit, however, was dismissed on 
other grounds. Subsequently a suit was brought in the name of Asharfi Hal * 
against the respondent to recover damages for certain obstructions caused by him 
to the indigo factory comprised in the sale-deed. Adecree was passed inhis favour 
for Bs. 2,260 by the Subordinate Judge of Aligarh, which was afifirmed by this 
Court on the 28th of June 1883. Baja Shankar Singh died in 1891. Onthellth 
of-Tune 1894, Asharfi Lai executed a document in favour of the appellant, in 
which be declared that he was merely benamidar for Baja Shankar Singh 
To this document we shall have to refer later on. On the 13th of August 1894 
Sheoraj Singh appljed for execution of the decree referred to above under section 
232 of the Code of Civil Procedure. That application was dismissed on the J8th 
of September 1894, and thereupon the present suit was instituted The 
allegation of the plaintiff was as we have said above, that be was beneficially 
[ 641] i nterested in the sale-deed and in the decree, and that he w as entitlad 

Second Appc&l jN'o. 123 of 1396, from & decreG of Ij Havana , .' • 

Aligarh, dated the 80th November 1895. reversing a deeme of 

Subordinate Judge of Aligarh, dated the 20th June 1896.^ ^ Behan Mukerji, 
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to Apply tor execution of the decree. The Court of First Instance decreed his 
claim, but the Lower Appellate Court dismissed it. Hence this appeal. 

The Lower Appellate Court has held, first, that the plAiotiff is estopped 
from setting up a title to the sale-deed and the decree; secondly, that he is not 
the assignee of the decree, and that on this point the order refusing his appli¬ 
cation under section 232 of the Code of Civil Procedure is conclusive; and 
thirdly, that it would be against fmblic policy, after Baja Shankar Singh’s 
repudiation of the sale-deed, to grant the declaration sought for in this suit. 

We are unable to agree with the learned Judge in regard to any oi the 
grounds relied on by him. The plea of estoppel was never raised by the 
defendant in his written statement, and the learned Judge has spelt out for him 
a case which he never set up. In his written statement the defendant distinctly 
stated that the plaintiff’s father Baja Shankar Singh was the real owner of the 
property conveyed by the sale-deed of the 23rd of August 1887. He did not 
assert that by reason of the disclaimer made by Shankar Singh in the suit for 
pre-emption be was deceived or was induced to alter bis position in any way. 
The learned Judge says, that in consequence of the statement made by 
Shankar Singh in the suit for pre-emption the defendent did not advance, in a suit 
for partition instituted by Asharfi Lai, the defence which he might have raised, 
and on this ground he holds that the plaintiff is now estopped from claiming 
an interest in the decree in question. This, however, was not an allegation 
made by the defendant. As we have said above, he nowhere stated in the 
pleadings that he was led by any representations of t^e plaintiff or his father 
into believing the existence of a state of things which did not in reality exist. 
As a matter of fact, the defendant has admitted that he was aware that Baja 
Shankar Singh was the actual purchaser under the sale-deed of the 23rd of 
August 1887. Any representation made by the Baja therefore could £842] 
not have induced the defendant to alter his position to his own prejudice. 

The next ground of the learned Judge’s judgment is in our opinion equally 
untenable. As the plaintiff was not recognised by the Court as a person who, 
under section 232 of the Code of Civil Procedure, was entitled to execute the 
decree and his application under that section was refused, he could not appeal 
from the order of refusal. The propriety of that order was therefore liable to 
be contested in a suit, and section 244 of the Code of Civil Procedure does not 
bar such a suit. This was held by this Court in Ram Bakhsh v. Panna Lai, 
I. L. B., 7 All, 467, and by the Calcutta High Court in Halodhar Shaha v. 
liarogohind Das Koiburto, I. L. B., 12 Cal., 105. The order relied upon by the 
leUrned Judge does not preclude the plaintiff from maintaining the present suit. 

As regards the third ground of the learned Judge's judgment, we are 
unable to agree with it. A benami transaction is not illegal, and according to 
the rulings of the Lords of the Privy Council effect should be given to such 
transactions. The mere fact that the father of the present plaintiff' made an 
untrue statement in a Court of justice in a previous litigation should not 
preclude the plaintiff from proving the real nature of the transaction on which 
he relies. 

It has been contended before us that the plaintiff should he deemed to 
be a decree-holder within the meaning of the Code of Civil Procedure, and 
that as such decree-holder he is entitled to apply for execution ol the decree in 
question. In our opinion a decree-holder within the meaning of section 
2 of the Code of Civil Procedure must be the person whose name is on 
the record of the suit and in whose favour the! decree is passed, and the only 
other person who is include in the definition of decree-holder is the person 
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to wiio«i the decree is transfened. The beneficial owner of a decree cannot, 
in our judgment, be regarded as a decree-holder within the meaning of the 
Code. We are, however, of opinion that the piaintitt may be treated as the 
transferee of the [8433 decree obtained by Asharfi Lai. The deed executed by 
Asharfi Lai on the 11th of June 1894, has the effect of transferring to the 
plaintiff all decrees obtained by him for damages or coats in relation to the 
property acquired under the sale-deed of the 23rd of August 1887. As the 
decree now in question is a decree of such* a character it was in our opinion 
transferred to the plaintiff by the instrument of the 1 Ith of June 1894, and the 
plaintiff as such transferee was entitled to apply for execution of the decree under 
section 232 of the Code of Civil Procedure. As such transferee he has still 
the right to apply for execution of that decree, provided, of course, that execu¬ 
tion is not otherwise barred by law. 

The learned counsel for the respondent contended that we should not make 
a declaratory decree in this case, inasmuch as such a decree w’ould be infructuous, 
as any application for execution which the plaintiff may now make would be 
barred by the operation of limitation. It is true that a Court in the exercise 
of the discretion which it possesses in the matter of passing a declaratory 
decree should refuse to exercise that discretion wliere the declaratory decree 
would be fruitless, but we are informed that in this case certain applications 
for execution were made which might have the effect of saving the operation 
of limitation. It would bo premature for us to express any opinion as to whe¬ 
ther or not execution of,the decree is time-barred, and we are not satisfied that 
this is so clear a case that we should bo justified in holding that any decree 
which we may make in favour of the plaintiff will bo of no value to him. For 
the above I’easons we allow this appeal w’ith costs, and, setting aside the 
decree of the Lower Appellate Court with costs, restore that of the Court of 
First Instance. 

Appeal decieed. 

NOTES. 

(See also (1900) All., 613 ; (lt99) 3 O. U., ] 
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ALLAHABAD—Vol. XXI-1899. 


APPELLATE CIVIL. 

The 3rd August, 1896. 

Present: 

Sir Louis Kershaw, Kt„ Chief Justice, and Mr. Justice Burkitt. 

Hardat.Decree-holder 

versus 

Izzat-un-nissa.Judgment-debtor.' 

Civil Procedure Code, section 553 —Restoration of benefit obtained under a 
decree which has been subsequently reversed in appeal —Interest — 

Mesne profits. 

Held, that a person who is entitled under section 683 of the Code of Civil Procedure to 
the restoration of a benefit of which he has been deprived by reason of a decree which has 
cbeen subsequently reversed in appeal is entitled, if the thing to be restored is money, to 
interest for the time during which ho has been deprived of the use of it, or, if the thing to 
be restored is land, to mesne profits for the time during which he has been kept out of posses¬ 
sion. Phul Chand v. SJuinkar Sarup, I. L. R., 20 All., 430, approved. 

In this case Musammat Izzat-un-nissa Begam sued one Dwarka Das for the 
purpose of having a lease which had been granted to him set aside. She 
obtained a decree in the Court of the Subordinate Judge on the 8th of March 
1695. That decree cancelled the lease and directed Dwarka Das to give up 
possession of the land and to pay to Izzat-un-nissa the sum of Bs. 1,134-11-6 
on account of mesne profits, and also other sums asked for. On appeal to the 
High Court that decree was set aside and Izzat-un-nissa’s suit was dismissed 
with costs. Meanwhile, however, Izzat-un-nissa had executed the decree of 
the Subordinate Judge and had obtained possession, and she had realized also the 
amount of her mesne profits and her costs. Dwarka Das assigned the decree 

* First Appeal No, 186 of 1898,afrom an order of Babu Madho Das, Subordinate Judge of 
Bareilly, dated the 19th March 1898. 
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[2] of the High Court in his favour to Hardat, and Hardat applied under 
seotion 583 of the Code of Civil Procedure, asking in the first place for restitu¬ 
tion of the amount which Izzat-un-nissa had realized in execution of her decree 
as mesne profits and costs, with interest thereon, and, secondly, for mesne 
profits from the date when his assignor was ejected in execution of Izzat-un- 
nissa’s decree up to the date of the expiration of the lease. 

The Court of First Instance (Subordinate Judge of Bareilly) allowed the 
claim for the mesne profits and coats realized by Izzat-un-niasa, but disallowed 
the claim for interest and for future mesne profits. 

The applicant thereupon appealed to the High Court. 

Mr. D. jN. Banerji, for the Appellant. 

The Respondent was not represented. 

Kershaw, C. J., and Burkitt, J.— This is an appeal against an order 
made by the Subordinate .Judge of Bareilly on an application made to him 
under seotion 583 of the Code of Civil Procedure. 

The only facts which need be cited are that the respondent, Musammat 
Izzat-un-nissa Begam, sued the appellant’s assignor for the purpose of having 
a lease which had been granted to the latter set aside. She obtained a decree 
on the 8th March 1895. That decree cancelled the lease and directed appel¬ 
lant’s assignor to give up possession of the land and pay to Musammat 
Izzat-un-nissa Begam the sum of Rs. 1,134-11-6 on account of mesne profits, 
and also other sums asked for. On appeal to the High Court the decree in 
that case was set aside, and Musammat Izzat-un-nissa Begam’s suit was 
dismissed with costs. 

But meanwhile Musammat Izzat-un-nissa Begam had executed her decree 
obtained in the lower Court ; she had obtained possession, and she had realised 
the amount of her mesne profits and her costs. The present applicant asks for 
the restitution of these amounts with interest. The Subordinate Judge has 
ordered the mesne profits and costs to be refunded, hut has refused interest. 
That is the first matter raised in appeal. 

[8] It is contended that the order of the Subordinate Judge refusing interest 
is wrong, and we have been referred to the recent case of Phul Chand v. 
Shankar Sarup, I. L/. R,, 20 All., 430. In that case, on the strength of the 
decision of their Lordships of the Privy Council, it was held that in a case 
like the present, interest should be allowed. In our opinion that decision, to 
which one of u.s was a party, is correct and should be followed. We there¬ 
fore set aside that part of the judgment of the Subordinate Judge which fti- * 
fused interest, and we direct him in execution to allow interest at 6 per cent, on 
all amounts which the appellant is entitled to recover frorathe opposite party. 

The other matter asked for is, that appellant should be allowed mesne 
profits from the date when he was ejected uuaer the execution of Musammat 
Izzat-un-nissa Begam’s decree up to the date of the expiration of his lease, 
that is, up to the 6th of July 1897. It is a matter of regret to us that no 
counsel has appeared to argue this case before us, but we think that the 
principle underlying the ruling of their Lordships mentioned above is that we 
must put the appellant in the same position that he would have occupied if 
the plaintiff’s decree had never been passed. Had that decree never been 
executed this appellant would have held possession of the leased property up 
to the date on which the lease expired, and would as lessee have been entitled 
to the rents and profits and the other advantages of possession as lessee 
We think that we ought now to put him in that position, and we therefore 
direct that the Subordinate Judge on this application under seotion 583 allow 
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to the appellant the meene profits whioh he would have received between the 
date when he was ejected in execution of the decree and the 6th of July 1897, 
the date on which the lease expired. Interest will be allowed on the mesne 
profits at 6 per cent. 

We also give appellant the costs of this appeal. 

Decree modified. 


NOTES. 

[In the C. P. C., 1908, sec. 144 which takes the place of .sec. 563 of the C. P. C., 1892, is 
worded so as to include oases like this. The Court is empowered to make orders for the 
refund of costs and for the payment of interest, damages, compensation and mesne profits 
whioh are properly consequential on the variation or reversal of the decree. J 

[4] The 3rd Aunuat, 1398. 

Present: 

Mr. Justice Knox and Mr. Justice Banerji. 

Jafar Husen.Defendant 

versus 

Ranjit Singh.Plaintiff.' 

Mdrtgage— Construction of document—Mortgage of a mixed character partly 

simple and partly usufructuary—Decree for sale—Act No. IV of 1882 
{Transfer of Property Act), section 58. 

In construing a mortgage deed, the terms of which are of a doubtful character, the in¬ 
tention of the parties, as deducible from their conduct at the time of execution and other 
oomtemporaueous documents executed between them, is to be looked to. 

Mortgage-deeds of a mixed character and other than those expressly dodued in section 
58 of the Transfer of Property Act, 1882, must be construed as far as possible in accordance 
with the covenants contained in them. Whore a deed is partly of the nature of a usufruc¬ 
tuary mortgage and partly of the nature of a simple mortgage the mortgagee is entitled to 
bring the mortgaged property to sale under the conditions set out in the deed. Shunktr Lall 
V. Poorrun Mull, N.-W. P., H. C. Rep., 1867, p. 160; Phul Kuar v. Murlidhar, I.L.R., 2 All., 
527; Jugal Kishore\. Ram Ram Sahai, Weekly Notes, 1886, p, 212 ; Umrno Begam v. Vali- 
ullah. Weekly Notes, 1888, p. 171; Ramayya v. Guruva, I. L. B., 14 Mad., 232, and Sivakami 
Ammalv. Oopala Savundram Ayyan, 1. L. R,, 17 Mad., 131, referred to. 

The facts of this case sufficiently appear from the judgment of Knox J. 
o Mr. Karamat Husen and Pandit Moti Lai, for tlie Appellant. 

Messrs. D. N. Banerji and B. E. O'Conor .and Babu Satish Chandar 
Banerji, for the Respondent, 

Knox, J.— Syed Jafar Husen executed a deed on the 12th of January 
1888, whereby he transferred his interests in certain immovable property for 
the term of seven years to one Ohaudhri Ranjit Singh for the purpose of 
securing the payment of one lakh of rupees advanced by Chaudhri Ranjit 
Singh to him. 

The main dispute in this appeal turns upon the precise nature of the 
transaction between the parties. 

The first plea in appeal is to the effect that the learned Subordinate Judge 
has misinterpreted the mortgage-deed in suit. The appellant contends that 
^ the transaction is a pure usufructuary mortgage. 

* First Appeal No. 227 of 1896, from a decree of Pandit Rajnatb Sahib, Subordinate 
Judge of Moradabad, dated the Sth^’une 1896. 
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[83 On the same day on which Syed Jafar Husen executed the naor^a^* 
deed, three other documents were executed botweea the same parties. All the 
four deeds were registered on one and the same day, namely,^ the ***" 
January 1888. It will be necessary to examine carefully the wording of tUB 
mortgage-deed, ^d if its terms are not sufficiently clear and admit of more 
than one interpretation, it will be necessary further to ascertain in what 
manner the terms of the deed were undejstood and acted upon by the parties 
subsequent to their entering upon the contract, for, as was pointed out in 
Shunker Lall v. Poorrun Mull, N.-W. P. H. 0. Bep., 1867, p. 150, the real 
intention of the parties to a deed may fairly be gathered from their 
conduct and from the effect given to the deed before the commencement of 
the dispute out of which the suit has arisen. It is hardly necessary to 
I’emind ourselves that where the terms of an instrument are doubtful, what 
we have to look at is the substance and not the mere form. The mortgage- 
deed will bo found sufficiently well translated for the purposes of this 
appeal at page 1 of the respondent’s printed book. After reciting that the 
shares in certain villages ^ad been mortgaged by Syed Jafar Husen to Ghaudhri 
Ranjit Singh, and that the mortgage money had been left with the mortgagee 
for the payment of debts due to certain creditors of the mortgagor, it 
states ; -(1) that the mortgagor has put the mortgagee in possession of all the 
aforesaid villages; (2) that he authorises the mortgagee to appropriate the 
profits of the mortgaged shares in the villages in lieu of interest of the mort¬ 
gage money during th^term of the mortgage ; (3) that he is entitled to redeem 
the mortgage after the expiration of seven years; (4) that the mortgagee is en¬ 
titled to demand repayment of the mortgage money after the expiration of the 
term ; (6) that if any difficulties or obstructions are placed in the way of the 
mortgagee, or any disputes or prior lions are found to exist, the mortgagee is at 
liberty to recover the mortgage money, together with costs, damages and 
interest, from the mortgagor and other properties of the mortgagor in the said 
[6] villages " according to the condition of a separate deed of agreement 
executed to-day(6) that until the full payment of the mortgage money,-the 
mortgaged property shall in every way remain liable for damages, interest 
and deficiency of profits. This deed was executed after the Transfer 
of Property Act, 1882, came into force. The definition of a usufructuary 
mortgage according to that Act is to be found at clause {d) of section 68 . 


Putting the terms above recited alongside of the definition, it is evident that 
the deed contains more than is provided for in clause (d). The portions of 
it where the mortgagor binds himself personally to pay the mortgage money 
in the event of disputes, &c., find no place in, and are directly contrary* to* 
the nature and essence of a transaction which is a pure usufructuary mort¬ 
gage. So also is the clause which provides that the n. ortgaged property shall 
remain liable for damages, interest and deficiency of profits. It is also evident 
from the reference made to "the separate‘deed of agreement executed to¬ 
day ’’ that the parties intended this latter document to be read with and inter¬ 
preted by a document to be found at page 8 of the respondent’s printed book. 
This document is termed a security bond. It recites that Syed Jafar Hueen 
has given in mortgage to Ghaudhri Ranjit Singh certain shares in certain 
villages—the shares and the villages in both deeds correspond exactly • that 
Syed Jafar Husen has taken a lease of the said shares in the said villages 
upon certain terms to be found in a qahuliyat executed the same dav • 
that the lease runs from January 1888 up to January 1896 or until 
redemption of the mortgage; in other words, that as regards time it U 
coterminous with the mortgage. The deed then proceeds to state that 
for the satisfaction of the mortgagee in regard to payment of the learn 
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monciy the mortgagdr pledges and hypothecates in this security bond his 
equity of redemption over ' the mortgaged property and shares to which be 
was entitled in the mortgaged villages. It is this last portion of this deed which 
is cited in the mortgage deed and which under certain circumstances is to govern 
the parties to the mortgage-deed. If the two documents are read together, it is 
[7] evident that they deviate still further from the definition of a usufructuary 
mortgage as set out in clause (c2) of section 58 of the Transfer of Property 
Act, 1882. It will be observed that the two other deeds, namely, the lease 
and qabuliyat have practically been called in aid of the mortgage transaction. 
One of those two documents will be found at page 5 of the respondent's 
printed book. The terms of this document also refer to the mortgage-deed, 
and they show that the intention of the parties wa.s to enter into a transaction 
covered by the four deeds. In our opinion the four deeds must be read 
together before it can be fairly understood what the intentions of the contract¬ 
ing parties were. Indeed the learned counsel on both sides are at one upon 
the point that the deeds were intended to be and must be read together. The 
learned counsel for the appellant argued from them all that the intention of 
the parties was not to charge the property mentioned in the mortgage-deed 
with the principal amount or any portion of it. He drew our attention to 
the fact that there is no mention made in any of the deeds as to how the 
principal sum advanced was to be recovered after the expiry of the seven 
years, and also that the property charged, should any difficulty or dispute, 
Ac., arise within the seven years, was property othei*than that covered by 
the mortgage deed. He referred particularly to the words in the end of the 
mortgage deed, wherein the mortgaged property is made liable for everything ex¬ 
cept the principal money. It was for these reasons that he contended that the 
deed was a pure usufructuary deed, and nothing more. The transaction between 
the parties stood, as he said, upon precisely the same footing as what is known 
in England as a Welsh mortgage, and he travelled into what is laid down in 
Ashburner’s Treatise on Mortgages (see specially p. 168). He also referred us 
to the following oases :— Teulon v. Curtis, Young’s Reports, p. 610; Rankin v. 
Potter, House of Lords’ Reports for 1873, p. 128, and Hooper v. Cooper, House 
of Lords’ Reports for 18'75, p. 55. It is needless, however, to refer to 
Etmlish oases and English treatises, for we have the question in dispute 
[8j before us, in our opinion, sufficiently covered by the Transfer of Property 
Act, 1882, and by the general principles which have been uniformly followed 
by this Court for along series of years. In 1879 a Full Bench of this Court, 
in Phul Kuar v. Murlidhar, I. L. R., 2 All., 527, in considering a deed which 
provided inter alia that if the mortgagor failed to pay the mortgage amount 
within the period of two years the mortgagee would be at liberty to recover the 
mortgage amount in any way he pleased, held, in spite of provisions in the 
same deed which recited that the mortgagee had been put in possession of the 
property mortgaged, and that the* mortgagors intended to pay the mortgage 
money in a period of two years and get the property re^deemad, that the trans¬ 
action was in reality a simple mortgage-deed. In 1885, in the case of Jugal 
Kishore v. Ram Sahai, Weekly Notes, 1886, p. 212, Straight, Officiating C.J., 
and MaHMOOD, J., agreed in holding that an instrument, the terms of which 
were far more in accord with the terms of the deed before us, was a combi¬ 
nation of a simple mortgage and a usufructuary mortgage; that the shops 
were mortgaged as security for the debt; and that the plaintiff was entitled ta 
maintain a suit to bring the property to sale. In 1888 in Umrao Degam v. Vali- 
ullah. Weekly Notes, 1888, p. 171. Brodhurst and Mahmood, J.J., had a deed 
which they considered covered both the case of a usufructuary mortgage and 
of a hypothecation charge. From these and other oases which were cited to 


9 Ai<L.~46 


3©l 



JA7AB HASSN V. 


i:l.r. ai All. 9 

us, it is abundantly evident that this Court has always looked to the intention of 
the parties in construing a mortgage-deed, the terms of which w«o of a doubtful 
character ; also that it has constantly recognized the fact that the covenants m 
OQortgage-deeds of a mixed character and other than those expressly aeunedm 
section 68 of the Transfer of Property Act, 1882, may be given effect to in ac^rd, 
as far as possible, with the covenants contained in them, and that where a deed is 
partly of the nature of a usufructuary mortgage and partly of the nature of sinaple 
mortgage, the mortgagee is entitled tobring the mortgaged property to sale under 
the conditions set out in the [9] deed. Looking at the mortgage-deed and the 
security bond and reading them together, we are satisfied that they were 
intended to form one and the same transaction, that the intention of the parties 
was that the person and property, both that expressly contained in the mortgage 
deed and the further property set out in the security bond, were to be within 
the power and control of the mortgagee to bring to sale, if there was any default 
on the part of the mortgagor in the payment of the lease money. 

Another question arose, namely, how far the mortgagee could in the 
present suit claim to include arrears of lease money for the years 1893 to 1896, 
for which he had instituted suits and obtained decrees prior to the institution 
of the present suit. Upon tliis point the learned advocate for the appellant 
admitted that the case Altaf Ali Khan v. Lalta Prasad, I. L. R., 19 All., 496, 
was against him, and we think it is. No other questions were argued 
before us. The result •is that the appeal is dismissed with cost6. We extend 
the time for payment of the mortgage money to the 31st of January 1899 
The costs of the plaintiff will be included in the amount, upon non-payment 
of which the mortgaged property will be sold. 


Bauer ji, J. —I, too, have arrived at the same conclusion as my learned 
colleague. If the mortgage in this case is a purely usufructuary mortgage as 
defined in clause id) of section 58 of the Transfer of Property Act, 1882, the 
plaintiff is ngt entitled, having regard to the provisions of section 67, clause (a) 
of that Act, to institute a suit for sale, and the present suit must be 
dismissed. The principal question which we have to determine in this 
appeal, therefore, is whether, as contended by the appellant, the mortgage 
made in favour of the plaintiff is a purely usufructuary mortgage, or, as urged 
on behalf of the plaintiff and held by the Court below, it is a mortgage which 
partakes of the nature both of a simple mortgage and of a usufructuary mort¬ 
gage, and is a combination of both those kinds of mortgage. 


[10] I am of opinion that the mortgage in this case is of the latter des' 
oription. The mortgage deed is not artistically drawn. We must, therefore, 
look to all its provisions as a whole, to the other instruments which were 
executed at the same timeand admittedly form partsof the same transaction, and 
to the surrounding circumstances, in order to gather the intention of the'con- 
tracting parties. The document begins with the recital that the property men¬ 
tioned in it was mortgaged and pledged. The vernacular words are "rehn” and 
girau, both of which mean mortgage or pledge. It was argued that the 
words should be understood in the sense in which they are used in Muhammad¬ 
an law, namely, to denote a usufructuary mortgage. I am unable to agree 
with this contention. The words were evidently used in the mortgage-deed in 
the sense in which they are used in common parlance in the Hindustani lao- 
^age. As ordinarily understood in that language they are generic terms denot¬ 
ing a mortgage, whatever the nature of that mortgage may be. Thev annlv 
as much to a simple mortgage as to a usufructuary mortgage The use oV 
thOT. words does not, m my opinion, help the appellant. On the oontrwy. 
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the fact that the deed begins by saying that the executant had “ mortgaged 
and pledged all the aforesaid shares” for a lakh of rupees "for a term of 
seven years," ooupled with the other recitals in the deed, raises the inference 
that the intention was to provide for the realization of the amount of 
the loau from the property itself and not from its usufruct only. The 
mortgage deed next provides for the payment of the mortgage money after 
seven years, and it contains a covenant to the effect that the mortgagee "will 
have the power to take back the mortgage, money after the expiry of the term 
of seven years." This is a personal covenant to pay the mortgage money after 
the expiry of seven years—a covenant inconsistent with a usufructuary mort¬ 
gage pure and simple. In a pure usufructuary mortgage as defined in clause (d), 
section 58 of Act No. IV of 1882, the mortgagee takes possession of the 
mortgaged property and is authorised to retain such possession until payment 
CII] of the mortgage money, and to receive the rents and profits, and 
appropriate them in lieu of interest only, or of the principal only, or partly 
of principal and partly of “interest. The mortgagee, so long as he remains 
in possession, has no right under the mortgage to claim the mortgage 
money, and the mortgagor undertakes no personal liability. But where 
the mortgage deed authorises the mortgagee to recover the mortgage 
money after a specified period or on demand, the transaction ceases to be 
a pure usufructuary mortgage of the kind contenaplated by the Transfer of 
Property Act. It was held by the Madras High Court in Ramayya v. 
Guruva, I. L. B,., 14 Mad., 232, that a mortgage which otherwise answers the 
definition of a usufructuary mortgage as contained in clause (d), section 58 of 
Act No. ly of 1882, is not a usufructuary mortgage within the meaning of that 
Act if there is a covenant in it to pay the mortgage debt, and in the case 
of such a mortgage the mortgagee has a right to sue for sale. A 
Full Bench of that Court affirmed the same view in Sivakami Ammal v. 
Oopala Savundram Ayynn, I. L. B., 17 Mad., 131. With these rulings I fully 
agree. This case is almost on all fours with the decision of this Court in Jugal 
Kiskore v. Bam Sahai, Weekly Notes, 1886, p. 212, in which a mortgage of the 
same description as the one in suit was held to be a combination of a simple 
and usufructuary mortgage. It is contended in this case that the mortgage 
deed does not in terms provide for the recovery of the mortgage money by sale 
of the mortgaged property ; but, as I have said above, the deed not being 
artistically drawn, we must gather the intention of the parties from all the pro¬ 
visions taken as a whole, and from all the surrounding circumstances. In my 
opinion there is much force in the argument of the learned counsel for the res¬ 
pondent, that, all the four deeds executed on the same date being parts of the 
same transaction, the intention must be presumed to be the same in all of them, 
although the language employed in each deed to convey that intention may not 
[12] be the same. There can be no doubt that under the other deeds executed 
on the same date as the mortgEfge deed the mortgaged pi'operty and the other 
property mentioned in those deeds were rendered liable for interest. It is also 
clear from the last clause of the mortgage deed that " until the full payment of 
the mortgage money ” the mortgaged property was to remain liable for " dam¬ 
ages, interest and deficiency of profits." It is unreasonable to infer that the 
intention was that, although the mortgagee would have the right upon the expira¬ 
tion of seven years to recover the mortgage money in cash, and although he 
would be competent to realise " damages, interest and deficiency of profits ” by 
sale of the mortgaged property, he would not be competent to touch that pro¬ 
perty, except to hold it for the realisation of interest only out of the usufruct, 
and that he would not have the right to cause that property to be sold for the 
realisation of the principal. • 
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For these reasons I agree with my learned colleague in thinking thafc 
the Court below has rightly conceived the nature of the mortgage m this case, 
and that this appeal must be dismissed with costs. 

Appeal dtaxfusaed. 


NOTES. 

[The rule of construction that the intention pf the parties should 
was applied to mortgage deeds in (1908) 30 All., 162; 1903) 26 Bom., 662, (1908) ' 

L.R., 616 ; (1909) 6N.L.R., 20 ; the deed in (1905) 28 All., 167 was distinguished “«• 
See also 37 All., 366 P.O., as regards the liberal (as against the literal) construction of deeds 
by Indians,] 


[ 21 All. 12 ] 

The 3rd August, 1898. 

Present: 

Mr. Justice Banbrji and Mr. Justice Airman. 


Sahib Ali and others.Plaintiffs 

versus 

Subhan Ali and others.Defendants.* 


Begulation No. XXXI of 1803, section 6 — Revenue-free grant—Settlement 
in favour of daughter purporting to render other lands than the lands 
settled liable in the hands of the settlor and his heirs for the 
revenue of the settled lands. 

One Bakhshish Ali in 1843 settled certain lands on his daughter Rahmat-un-nissa and 
covenanted that he and his heirs would pay the land revenue due on the estate so assigned 
along with the land revenue for their own estate. The deed of settlement then went on to 
provide that if at any time the heirs of the settlor, or whoever might be in poesession of the 
rest of his estate, should demand from Rahmat-un-nissa, or the person in possession of the 
lands assigned [13] to her, the revenue assessed on those lands, then Rahmat-un-nissa and 
her heirs would be entitled to claim and take possession of the legal share in the settlor’s 
estate to which she would be entitled under the Muhammadan law of inheritance. 

Held, that as regards a person who had acquired a portion of the settled property partly 
by private sale and partly by sale at auction the settlement coutravened the provisions of s. 6 
of Regulation No. XXXI of 1863, and the heirs of the settlor could not be compelled to pay 
the land revenue due on the portion of the settled lands acquired by the said purchaser, nor 
had the purchaser any right under the deed of settlement to a proportionate part of the 
inheritance which would have come to Rahmat-un-nissa from her father. 


The facta of this case are fully stated in the judgment of the Court. 

Pandit Moti Lai for the Appellants. 

Munshi Bam Prasad for the Eespondents. 

Banerji and Aikman, JJ —This is a plaifitiffs' second appeal. The follow¬ 
ing are the facts of the case : —One Bakhshish Ali was the owner of a taluqa 
called Taluqa Fatuha. On the 5th of December 1843 he executed a document 
called a tamliknama, in favour of his daughter Musammat Rahmat-un-nissa 
by which he assigned to her lands in two villages, nnmely, chak Sikandar and 
Mugarsan. In this document he covenanted that he and bis heirs would pay 
the land revenue due on the estate assigned to his daughter along with the 
land revenue for their own estate. The document went on to provide that it 
at any time his heirs, or whoever might be in possession of the rest of his 

• Second Appeal No. 119 of 1896, from a decree of Babu Sanwal Sinoh fliThrirSinafa t a 
of Allahabad, dated the 22nd November 1895, reversing a decree of H* liaJiA 
of Allahabad, dated the 27th May 1896. a^aecree of H. David, Esq., Muntif 
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estate, should demand from Bahmat-un-nissa, or the person, in possession of 
the lands assigned to her, the revenue assessed on those lands, then Bahmat- 
un-nissa and her heirs would be entitled to claim and take possession of the legal 
share in h^s estate to which she would be entitled under the Muhammadan 
law of inheritance. 

The suit out of which this appeal arises was brought by one Mussammat 
Izzat-un-nissa, who had acquired a portion of the land bestowed by Bakhshish 
Ali on Mussammat Bahmat-un-nissa, in the village Mugarsan. Part of this 
land the plaintiff had acquired by private sale on the 20th of September 1872, and 
another portion she had purchased at auction on the 22nd of February 1875. 
[14] The persons representing the other heirs of Bakhshish Ali having success¬ 
fully asserted against the plaintiff Musammat Izzat-un-nissa a right to recover 
from her land revenue payable on the portion of MusammatBahmat-un-nissa’s 
property which she (plaintiff) had acquired, the plaintiff brought this suit, 
claiming, first, a declaration that the defendants were bound by the tamlik- 
nama and liable to pay the land revenue assessed on the property in the 
possession of the plaintiff, and that if the amount of the revenue should be 
recovered by Government from the plaintiff, that the defendants were liable by 
reason of the tamliknama to repay the amount to the plaintiff; secondly, in the 
event of the above declaration being refused, the plaintiff claimed a decree for 
the amount of revenue which the defendants had recovered from her; and, 
thirdly, failing the above reliefs, the plaintiff claimed to be entitled to recover 
possession out of the share of Bakhshish Ali’s estate vfhich would have fallen 
to Bahmat-un-nissa by the Muhammadan law of inheritance of a portion 
bearing the same relation to the whole of Bahmat-un-nissa’s share as the land 
which the plaintiff had acquired bore to the whole of the land bestowed on 
Musammat Bahmat-un-nissa. The Court of First Instance decreed the second 
of the alternative reliefs set forth in the plaint. On appeal the learned Subor¬ 
dinate Judge dismissed the suit of the plaintiff on two grounds: first, that under 
the tamliknama only the heirs of Bahmat-un-nissa were entitled to bold 
revenue-free, and that the plaintiff, not being an heir, but an assign, was not 
entitled to enforce the condition of the tamliknama ; the second was that the 
grant by Bakhshish Ali to his daughter Musammat Bahmat-un-nissa was a 
grant in contravention of the provisions of section 10 of Begulation XIX of 
1793, and that consequently the condition that she should hold it free from 
the payment of revenue was one which could not be enforced. 

The plaintiff died during the pendency of the suit and is now represented 
. here by her heirs. On their behalf three contentions are put forward. The 
first is, that the grant by Bakhshish Ali is not a grant of the nature prohibit¬ 
ed by section 10 of Begulation XIX of 1793. We may observe that the 
Begulation applicable [15] to the question before us is really Begulation 
XXXI of 1803, which in sectioci 6 re-enacts the provisions of section 10 of 
Begulation XIX of 1793. In support of this plea much ingenious argument 
was addressed to us. We are of opinion, however, that it cannot prevail. 
There is no doubt the grant was of a nature which was declared in the Regula¬ 
tions referred to to bo null and void. It was argued that as no power save 
Government can free land from its responsibility to pay Government revenue, 
and that, whatever the owner of the land may purport to do. Government can 
always in the last resort enforce its demand by having recourse to the land 
itself, the grant in question was not one of the kind at which the Regulations 
were aimed. The preamble to the regulations shows no doubt that the main 
object of the Government was the security of the land revenue which was 
considered to be imperilled btj' such grants. But that this was not the only 
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object the Government had in view is clear from a reference to o^er legislation 
which took place about the same time. Regulation XLIV of 1793, for instancy 
was intended to prevent the grant by zamindars of leases and farms for ong 
terras or in perpetuity at a reduced rent. The preamble state^ that 
engagements, if held valid, would leave it in the power of weak, improvi^n 
or ill-disposed proprietors to render their property of little or no value to t eir 
heirs. Similarly, section 81 of Act No. ^1^ 1873 provides that grants o 

land which the grantor has expressly agreed not to resume shall be valid as 
against him, but not as against his representatives after his death. This shows 
that the intention of the Legislature was not merely to secure the public 
revenue, but to protect the heirs of zamindars from the efifects of their improvi¬ 
dence. We hold that the grant in this ease comes within the purview of 
section 6 of Regulation XXXI of 1803, and consequently, being contrary to 
law, cannot afford a basis for either of the first two reliefs asked for in the 
plaint. 

The next contention put forward by the learned advocate for the .ap¬ 
pellants was based on the provisions of section 28 of Act [16] No. X of 1869. 
That section provides that applications to dispossess grantees of land exempt 
from revenue must be instituted within the period of twelve years from the 
time when the title of the person claiming the right to assess the land, or 
dispossess the grantee, or of some person claiming under him, has accrued ; 
and that if such period has already elapsed or will elapse within two years 
from the date of the passing of that Act, the suit might be brought at any 
time within two years from such date. It was argued that the right of the 
defendants to resume the land and have it assessed expired on the 29th of 
April 1869, on which date the period of two years after the passing of Act 
No. X of 1869 expired, and that consequently the plaintiffs had acquired an 
indefeasible title to hold the land revenue free. This plea might have been 
advanced by the plaintiffs in answer to the suit which was brought against 
them by the defendants in the Revenue Court to recover the revenue which 
they had paid for the land held by the plaintiff, but we do not think that this 
section, though it might perhaps have been pleaded in bar of a suit by the 
defendant for resumption or assessment, can be of any assistance to the plain¬ 
tiff in this case. 

The third and last contention on behalf of the appellants was that the 
defendants having failed to perform the conditions attached to the grant made 
in favour of Rahmat-un-nissa by Bakhshish Ali, by realizing from the plain¬ 
tiffs the revenue for the land which was the subject of his grant, the plaintiffs 
were entitled to possession of a proportionate share of Rahmat-un-nissa’s * 
inheritance out of Bakhshish Ali’s estate. .In the view which we have taken 
of the validity of the grant, we are unable to accede to this contention. As 
in our opinion the condition which Bakhshish Ali imposed upon his heirs was 
a condition in violation of law, a breach of such a condition could not, in our 
judgment, confer on Rahmat-un-nissa, or on any person deriving title from 
her, the right to claim the share which Rahmat-un-nissa would have inherited 
out of Bakhshish Ali's estate under the Muh&mmadan law. 

For the above reasons the appeal must, in our opinion, fail. We dismiss 
it with costs. 

Appeal dismissed. 
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£17] The 3rd Augiiat, 1898. 

Pbbbbnt: 

Mb. Justice Knox and Mb. Justice Banerji. 


The Collector of Moradabad.Defendant 

versus 

Harbans Singh and sfnother.Plaintiffs.* 


Civil Procedure Code, section 14—Suit on a foreign judgment—Power of 
Court to inquire into the merits—Muhammadan ^Law — Dower. 

Where a suit was brought in a Court in British India upon the basis of a decree of the 
Oounoil of Regency of the State of Bampur, it was held that the Court was empowered by 
section 14 t of the Code of Civil Procedure, as amended by section 5 of Act No. VII of 1888, 
to consider the merits of the case in which the decree of the Council of Begency had beed 
passed. 

The facts of this case sufficiently appear frona the judgment of the Court. 

The Hon’ble Mr. Conlan and Mr. A. E. Ryves, for the Appellant. 

Mr. W. M. Colvin and Maulvi Ghulam Mujtaba, for the Bespondents. 

Knox and Banerji, JJ. —This was a suit instituted in the Court of the 
Subordinate Judge of Moradabad on the basis of the judgment of a foreign 
Court, namely, the Council of Begency of the natives State of Bampur. The 
suit in which that judgment was passed was brought hy Musammat Humai 
Tajdar Begam against her husband Nawab Mohib Ali Khan, also called Nabba 
Sahib, to recover her dower, the amount of which was admittedly one orore 
of rupees and 25,000 Murshidabad gold mohurs. Both the lady and her 
husband belonged to the family of the Nawab of Bampur, the former being 
the daughter of a sister of the last reigning Nawab. Differences having arisen 
between Nawab Mohib Ali Khan and the ruler of Bampur, the former removed 
to Moradabad in the early part of 1887. His wife, however, continued to live 
in Bampur, and in the year 1888 brought against her husband the claim for 
her dower referred to above. Nawab Mohib Ali Khan having died in October 
1889, during the pendency of the suit, it was continued against Sabib/ada 
Sajjad Ali Khan, his minor son by another wife, whose estate in the district 
of Moradabad is under the management of the Court of Wards. On the 26th 
of January 1891 the £18] Council of Begency, the highest Court of Appeal in 
Bampur, made a decree in favour of the lady. In execution of that decree a 
sum of nearly 22,000 rupees was realized in Bampur territory, and the amount 
now due is Bs. 1,07,53,088-7-0. The assets of Nawab Mohib Ali Khan in 
Bampur having been exhausted, the suit out of which this appeal has arisen 


* First Appeal No. 198 of 1896, ^om a decree of Pandit Rajnath Sahib, Subordinate 
Judge of Moradabad, dated the 29th June 1896. 


When foreign judgment 
no bar to suit in BritiHh 
India. 


[Sec. 14.—No foreign judgment shall operate as bar to a suit 
in British India— 


(a) if it has not been given on the merits of the case : 

(b) if it appears on the face of the proceedings to be founded on an incorrect view of 
international law or of any law in force in British India ; 

(c) if it is in the opinion of the Court before which it is produced contrary to natural 

justice : 

fd) if it has been obtained by fraud: 

(s) if it sustains a claim founded on a breach of any law in force in British India.3 
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was brought to recover the aforesaid sunbont from the property of the deceased 
in the district of Moradabad. It was instituted on the basis ® dewee o 
the Bampur Court, dated the 26th January 1891, by Humai Tajdar Begam 
and the respondent Kunwar Harbans Singh, who has taken from her an 
ass^nment of a half of her rights under the said decree. ° 

misjoinder of plaintiffs and causes of action being raised, the lady 
from the claim, which was continued by the other plaintiff alone, and she was 
made a formal defendant. The lower Gouft considered the case on the merits, 
and made a decree in favour of the respondent Kunwar Harbans Singh. 
From this decree the present appeal has been preferred. Mr. Colvin on beh^ 
of the respondents urged before us in limine that as the suit is founded 
upon a foreign judgment and the object of it is to enforce that judgment, that 
judgment should be accepted as final between the parties, provided that it 18 
not opposed to natural justice and was not obtained by fraud ; that the Court 
below acted improperly in going into the merits of the case, and that we also 
in deciding the appeal should not consider the merits of the case. He cited 
to us several Fnglish and Indian rulings on the subject, which are well 
summarised in Chapter VIII of part II of Mr. Caspersz’s work on the Law of 
Fstoppel. It is not necessary for us to consider those rulings, as we are of 
opinion that the amendment of section 14 of Act No. XIV of 1882 by section 6 
Of Act No. VII of 1888 has introduced an important departure in this respect. 

The authorities to which our attention has been drawn seem to show that 
it is now established in JSngland that when a suit is based on the judgment of 
a foreign Court which that Court had jurisdiction to pass and which was not 
obtained by fraud, such judgment must be presumed to be right, and the Court 
in which the suit on [19] that judgment is brought should not enter into a 
consideration of the merits of the case. The Indian Legislature has, in our 
opinion, laid down a different rule in the paragraph added to section 14 of the 
Code of Civil Procedure by section 5 of Act No. VII of 1888. That paragraph 
declares that when a suit is instituted in a British Indian Court on the basis 
of a foreign judgment, that Court is not precluded from inquiring into the merits 
of the case if the judgment is that of certain Asiatic and African Courts specified 
in the section. In the case of judgments of such Courts the Courts in British 
India have been given the discretion to regard or not to regard those judgments 
as conclusive. The exercise of that discretion must depend on the circum¬ 
stances of each case. But there can be no doubt that by the enactment of 
section 5 of Act No. VII of 1888 the finality of the judgment of certain foreign 
Courts in Asia and Africa has been taken away by the Legislature when a suit 
is brought on the basis of such a judgment. The Court below was not, therf>- • 
fore, precluded from inquiring into the merits of the case. Whenever a 
discretion is vested in a Court, that discretion should, it is true, be exercised 
judiciously and not in an unwarrantable manner. But we are unable to hold 
that in this case the learned Subordinate Judge acted improperly in consider¬ 
ing the case on its merits. It may be that, having regard to the constitution 
of that foreign Court in this instance, no further inquiry was needed than what 

could be made upon the material afforded by the judgment of that Court_ 

Fazal Shau Khan v. Zafar Khan. I. L. B., 15 Mad., 82. As the learned Sub¬ 
ordinate Judge has, however, inquired into the merits of the case, as he was 
competent to do, wo think that we also should hoar the appeal on its merits. 

(The judgment of the Court, after a discussion of the case on its merits 
thus concluded :—) ’ 

We are aware that the effect of the decree in this case will be to deprive 
the appellant—the only son of Nawab Mohib AH Khan—of the whole of the 
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large property left by the Nawah, and that the said property, or the proceeds 
of the sale of it, will go to the [20] plaintiff, who evidently embarked on a 
epeoolation in taking an assignment of the decree of the Bampur Court. This 
has made us examine the decree with all the greater anxiety, and we cannot hut 
regret that the Courts in these Provinces have not been vested by the Legisla¬ 
ture with the discretion which has been conferred on the Courts in Oudh by 
aeotion 5 of Act No. XVIII of 1876,,to award to a Muhammadan lady only so 
much of the stipulated amount of dower as the Court may consider “ reasonable 
with reference to the means of the husband and the status of the wife.” We 
have therefore no alternative but to make a decree for the amount of the dower 
■contracted for, however extravagant that amount may be. 

We dismiss this appeal with costs. 

Appeal dismissed. 


NOTES. 

iThis decigioh was followed in (1899) 24 Bom., 86. See now, sec. 13 G. P. C., 1908, in 
wbioh the distinction between the Asiatic and the African Courts and other foreign Courts 
found in the previous Code, was omitted.] 

[ 21 All. 20 1 

The 5th August, 1398. 

Present: 

Mr. Justice Blair and Mr. Justice Burkitt. 


Gur Prasad and others.Plaintiffs 

versus 

Ram Lai and others.Defendants. 


Execution of decree—Civil Procedure Code, section 244—Representative of a 
party to the suit—Purchaser of property under attachment 
in execution of a decree. 

Held, that the purchaser of property which is at the time of the purchase under attach¬ 
ment in execution of a decree is a representative of the judgment-debtor vendor within the 
meaning of section 344 of the Code of Civil Procedure. Lal ji Mai v. Nand Kishore, I. L. B., 
19 All., B32, followed. Madho Das v. Uamji Palak, I. L. R., 16 All., 286, explained. 

The plaintiffs in this case came into court alleging that they had purchased 
from the defendants Mehrban Singh and others a 10-biswa share in a certain 
village, and out of the sale consideration, viz., Bs. 8,000, had paid Bs. 5,999 in 
payment of a mortgage on the share held by the defendants Bam Lai and 
others, and that the mortgagees had previously, in execution of money decrees 
held by them against the vendors, caused the property purchased [21] by the 
plaintiffs to be attached, of which attachment the plaintiffs had been fraudu¬ 
lently kept in ignorance, and now sought to bring it to sale. 

The plaintiffs prayed that the property purchased by them might be 
released from attachment, or, in the alternative, that the property should 
be sold subject to the sale consideration and mortgage money paid by the 
plaintiffs. 

The Court of First Instance (Subordinate Judge of Farrukhabad) decreed 
the plaintiffs’ claim in part by declaring that the property should be sold 
subject to the mortgage money, Bs. 5,999, paid by the plaintiffs. 

• Second Appeal No. 561 of 1896, from a decree of O. .A. Tweedy, Esq., District Judge 
of Farrukhabad, dated the 6th July 1896, confirming a decree of Maulvi Muhammad Anwar 
Huaain, Subordinate Judge of Fari^khabad, dated the 13th December 1895. 


9 ALL.—47 
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The plaintiffs appealed, and the Lower Appellate Court (District Judge of 
Farrukhabad) dismissed the appeal. 

The plaintiffs thereupon appealed to the High Court. 

Pandit Sundar hal and Munshi Oulzari Lai, for the Appellants. 

Pandit Moti Lai, for the Respondents. 

Blair and Barkitt, JJ. —Upon the finding of fact that at the time of 
purchase there was an attachment, the ohly question in as to the application 
of the law to that finding. The question to be decided is ;—Are the plaintiffs 
as purchasers representatives of the judgment-debtor so as to fall within the 
category of persons specified in section 244 of the Code of Civil Procedure ? 
Two oases have been cited to us which are in apparent contradiction. The 
first is the case of Madho Das v. Ilamji Patak, I. L. E., 16 All., 286, and the 
other is Lalji Mai v. Nand Kishore, I. L. R., 19 All., 332. The first was decided 
by the late Chief Justice and our brother Banerji, the second by the late Chief 
Justice and one of us. In the former case it was found as one of the facts that 
there was a subsisting attachment at the time of purchase, though no men¬ 
tion of such attachment is made in the rest of the judgment. We have 
consulted one of the Judges who decided that case, and he having perused it, 
informs us that in the course of the delivery of the judgment the fact of the 
existence of that attachment was not present to the mind of the Court. We 
[22] see no reason to depart from the ruling in the latter case, which we believe 
to be sound and in accordance with the drift of the decisions of this Court. The 
result is that we find tRat the plaintiffs in this case are representatives of tha 
judgment-debtor, and as such are bound to seek their remedy by application 
under section 244, and not by separate suit. The result is, that we allow 
the preliminary objection taken to the hearing of this appeal, and it follows 
therefore that the decrees of both the lower Courts are set aside and the suit 
of the plaintiffs is dismissed ab initio, but, under the circumstances, without 
costs. We regret that it is impossible for us to take what we believe to be the 
equitable course of allowing the plaintiffs to turn their plaint into an appli¬ 
cation under section 244, the Court in which the suit was filed not being one in 
which the execution proceedings could be carried on. The appeal is dismissed. 

Appeal dismissed. 


NOTES. 

£ Similar decisions wore given in (1897) 20 Mad., .378 (mortgage) ; (1909) 34 Mad., 460 
(sale): (1901) 28 Cal., 492 (ca.se); (1906) 11 C. W. N.. 163 : 6 C. L. J., 80 ; (1904) 26 All.,44t 
(execution-sale); (1905) 5 A. L. J., 16 n ; (1899) 13 C. P. L. R., 1 (execution-sale); in (1900), 
20 A. W. N., 107, there was no actual attachment at the time, and so it was distinguished 
from this.] 
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C >1 All. sa ] 

The 6th August, 1898. 
PHBSBNT; 

Mb. Justicb Airman. 


Muhammad Huagn.Defendant 

versus 

Muzaffa'r Husen and another.Plaintiffs.* 


Act No. XII of 1881 (N.-W. P. Rent Act), sections 93 ih), 203—Suit for profits 
— Limitation—Act No. XV of 1877 {Indian Limitation Act), section 5—Act 
No. 1 of 1887 {General Clauses Act), section 7. 

Held, that a suit tot profits under section 93 (h) of Act No. XII of 1881, the period of 
limitation for the filing of which expired in respect of a portion of the claim on a day when 
the Court was closed, could not be brought on the day when the Court reopened, but, so far 
as that portion was concerned, was barred by limitation. 

The facts of this case sufficiently appear from the judgment of the Court. 

Mr. Abdul Raoof, for the Appellant. 

Maulvi Ghulam Mujtaba, for the Respondents. 

Aikman, J. —This is an appeal by the defendant in a suit brought 
against him as lambardar by the plaintiffs under the [23] provisions of 
section 93, clause {h) of the Rent Act, to recover their share of profits for the 
years 1301, 1302 and 1303 Fasli, and for the profits of the kharif harvest of 
1304 Fasli. In the Court of First Instance the defendant pleaded that the 
claim as regards the profits for the kharif of 1301 Fasli was barred by limita* 
tion. These profits fell due on the 1st February 1894. The suit was filed 
one day beyond the three years allowed for such a suit by section 94 of the 
Act. The Assistant Collector overruled the defendant’s plea on the ground 
that the Court was closed on the last day of the period of three years, and 
that the suit was within time, having been instituted on the day on which the 
Court reopened. The Assistant Collector, however, found that no profits were 
due for that year, and gave the plaintiffs a decree for the profits of the 
remaining years claimed, calculated on actual realizations. The plaintiffs 
appealed to the District Judge, who modified the decree of the Assistant 
Collector, and gave a decree for profits for all the years in suit, finding that 
there had been gross negligence on the part of the lambardar, and that the 
rental, all but a small amount, might have been collected had due diligence 

been used. The defendant comes here in second appeal. 

• 

In the first ground of appeal he renews his plea that the claim for the 
profits of 1301 Fasli was barred by limitation. Nothing appears to have been 
said on th6 plea of limitation in the Lower Appellate Court, and it is contended 
on behalf of the respondents that the appellant should not be allowed to raise 
it now. I am of opinion, however, that it is open to me to entertain it even at 
this late stage, and I do so. In my opinion the claim for the profits for that 
year was barred. It is true that the last day of the period of the three years 
was a Sunday, but that does not, under the Rent Act, entitle the plaintiffs to 

* Second Appeal No. 805 of 1897, from a decree of G. Rustamji, Esq., District Judge of 
M6radabad, dated the 7th July 1897, modifying a decree of Muhammad Nur-ul-hasan Khan, 
Assistant Collector of MoradabadM dated the 30th March 1897. 
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an additional day’s grace. Section 203 of the Rent Act provides that when¬ 
ever a Court is closed on the last day of any period provided in this Act for 
the presentation of any memorandum of appeal or for the deposit or for the 
payment of any money [24] in or into Court, the day on which the court 
reopens shall be deemed to be such last day. It is noticeable that nothing is 
said in this section in regard to the presentation of plaints. Consequently the 
provisions of that section do not apply to,the present case. There is no other 
section in the Rent Act which would help the plaintiffs. The provisions of 
Act No. XV of 1877 do not affect special or local laws which specially 
prescribe periods of limitation; consequently the plaintiff's are not entitled to take 
advantage of the general provisions contained in section 5* of that Act. Nor 
will section 7 of the General Clauses Act of 1887 help the plaintiffs, for by 
section 2 the application of part I of the Act, in which that section occurs, is 
limited to the Act itself and to all Acts made by the Governor-General in 
Council after the passing of the Act. The former General Glauses Act contain¬ 
ed no provisions similar to section 7 of the present Act. For these reasons 
I am of opinion that the first ground in the memorandum of appeal must be 
sustained, and that that portion of the decree of the Lower Appellate Court 
which awarded profits to the plaintiffs on account of the kharif harvest of 
1301 Fasli must be set aside. In the remaining grounds of appeal it is contend¬ 
ed that the lower Court was wrong in allowing the plaintiff’s additional 
profits owing to rents remaining uncollected through the gross negligence of 
the defendant. Althoiq^h the reasons given by the learned District Judge do 
not appear to me in all cases valid, yet there was, in my opinion, evidence upon 
which he could come to the conclusion at which he arrived. He found on a 
consideration of the evidence that the lambardar had been unable to collect 
a sum of Rs. 55-4-8 owing to the poverty of the tenants. With regard to the 
balance uncollected, his finding appears to me to be one of fact which I cannot 
disturb in second appeal. 


For the above reasons I so far allow the appeal as to set aside that portion 
of the decree of the Lower Appellate Court which awarded Rs. 14-0-11 to the 
plaintiffs on account of the profits of 1301 Fasli. Quoad ultra the appeal 
is dismissed. 


[29] The parties will pay and receive costs throughout in proportion tq 
their failure and success. 


Decree modified. 


NOTES. 

[This was dissented from in (1901) 22 All., 277 ; see (1912) 34 All., 496 F. B. ; (1906) 80 
Bom,, 275 ; (1901) 4 O. C., 182.] 


* [ Sec. 5.—If the period of limitation prescribed for any suit, appeal or application 
Proviso where Court is expires on a day when the Court is closed, the suit, appeal or 
closed when period expires. instituted, presented or made on the day 

^ ^ tnat the Court re-opens. 

Any appeal or application for a review of judgment may be admitted after the period of 
Proviso as to appeals and prescribed therefor when the appellant or applicant 

T « * _satiBnes the Court that he had sufficient cause for not present- 

applications for review. application within such period.] 
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[ 21 All. as ] 

BEYIBIONAL CRIMINAL. 


The 6th August, 1898. 

Pbbsent: 

Mb. Justice Bakerji, 

1 

Queen-Empress 

versus 

Ram Baran Singh.* 

Criminal Procedure Code, section 395 — Whipping—Sentence of imprisonment 
in lieu of whipping—Powers of Magistrate. 

Where a prisoner who has been sentenced to whipping is found to be unfit to undergo 
such sentence and such sentence is accordingly commuted to one of imprisonment, such sub¬ 
stituted term of imprisonment must not bring the total term to which such prisoner is 
sentenced up to a term in excess of the maximum which the Court passing the sentence is 
competent to inflict. Queen-Empress v. Sheodin, I. L. B., 11 All., 308, referred to. 

This was a reference under section 438 of the Code of Criminal Procedure 
made by the Sessions Judge of Benares. The facts of the case sufficiently 
appear from the order of the Court. 

Banerji, J. —In this case one Ram Baran Singh was convicted by a 
Magistrate of the first class under sections 454 and 75 of the Indian Penal Code, 
and sentenced to two years’ rigorous imprisonment and to receive 30 stripes. 
He was medically certified not to be in a fit state of health to undergo the 
sentence of whipping. The Magistrate thereupon sentenced him to 6 months’ 
additional rigorous imprisonment in lieu of whipping. The Magistrate was 
evidently acting under the powers conferred on him by section 395 of the Code 
of Criminal Procedure. Under that section, upon the offender being found not 
to be in a fit state of health to undergo the sentence of whipping, the Court 
may either remit the sentence of whipping, or may, in lieu of whipping, sen¬ 
tence him to imprisonment for a term not exceeding twelve months, which may 
be in addition to any term of imprisonment to which he may have been 
sentenced for the same offence. But this term of imprisonment, as held in 
Queen-Empress v. Sheodin, I. L. R., 11 All., 308, [546] is a substantive sentence 
of imprisonment. That being so, the Magistrate was not competent to sen- 
'leifce the accused to imprisonment in lieu of whipping for a period which was 
in excess of the maximum term of two years, for which, under section 32, he 
could order the imprisonment of the accused. This is clear from the second 
paragraph of section 395, which declares that under that section a Court is not 
authorised to inflict imprisonment for a term exceeding that which the said 
Court is competent to inflict. Section 33, which relates to the powers of a 
Magistrate to pass a sentence of imprisonment in default of fine, distinctly 
provides that the imprisonment awarded under that section may be in addition 
to a substantive sentence of imprisonment for the maximum term awardable 
by the Magistrate under section 32. The absence of a similar provision in 
section 395 and the provision of the second paragraph of that section, to which I 
have referred above, leave no room for doubt that the sentence of imprisonment 
awarded in lieu of whipping cannot be in addition to a substantive sentence of 
imprisonment for the maximum term which the Magistrate was competent to 

* Criminal Revision No. 398 of 1898. 
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award. The sentence of additional imprisonment in lieu of whipping passed in 
this case was therefore clearly illegal and I set it aside. Bam Baran’s bail 
will be discharged. 


NOTES 

[See also (1901) P. R., 11,] 


[ 31 All. 86 ] 

APPELLATE CIVIL. 

The 8th August, 1898. 

Present; 

Mr. Justice Banehji. 

Jadubar Singh and others.Defendants 

versus 

Sheo Saran Singh.Plaintiff. 

Suit for malicious prosecution—Reasonable and probable cause — Evidence — 
Conviction of plaintiff by a Criminal Court. 

The fact that the plaintifi in a suit for damages for malicious prosecution has been 
convicted by a competent Court, although be may subsequently have been acquitted on 
appeal, is evidence, if unrebutted, of the strongest possible character against the plaintiff’s 
necessary plea of want of reasonable [27J and probable cause. Parimi Bapiratu v. Bellam- 
konda Chinna Venkayya, 3 Mad. H. 0. Rep. 338, followed, 

The plaintiff in this case was prosecuted in the Criminal Court by the ap¬ 
pellants on charges of riot and robbery. He was conricted by the Court of First 
Instance and fined Rs. 10. That conviction was, however, set aside in revision 
by the High Court, on a reference by the Sessions Judge, who was of opinion 
that the charge had not been substantiated. The plaintiff, accordingly, 
instituted the present suit claiming damages to the amount of Bs. 600. The 
first Court gave him a decree for Rs. 176, which sum was, on appeal, out 
down to Rs. 75. The Lower Appellate Court (Additional Subordinate Judge of 
Ghazipur) in its judgment said :—Independently of that judgment (the 
judgment of the Sessions Judge) there is a good deal of oral evidence which 
satisfactorily proves the innocence of the plaintiff. The parties are void 
enemies. The defendants had seen the plaintiff and his other companions 
carrying away the crops, and identified them while beating them. Under the 
circumstances there can be no question of reasonable and probable cause, as 
see the authority noted in the margin. (WSekly Notes) 1889, p. 189). Now 
such being my view as to the prosecution being false the plaintiff must be 
held entitled to get damages.” 

The defendants appealed to the High Court. An issue was referred to 
the Lower Appellate Court for a finding as to the existence or non-existence of 
reasonable and probable cause. On return of the finding of that Court, which 
was in favour of the plaintiff, the appeal again came up for hearing. 

Messrs. Amiruddin and Muhammad Is haq Khan for the Appellants. 

• Second Appeal No. 454 of 1897, from a decree of Maulvi Muhammad Ismainii^^ 
Additional Subordinate Judge of Ghazipur, dated the 27th March 1897, modify a a a decree 
of Babu Ohandi Prasad, Munsif of Basra, dated the 28t^ January 1897 
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Mr. E. Howard for the Bespondent. 

Banarji, J. —The plaintiff respondent was prosecuted in the CridRnal 
Court by the appellants on charges of riot and robbery. He was convicted 
by the Court of First Instance and sentenced to a fine of Bs. 10. That con¬ 
viction was set aside by this Court on revision, the Sessions Judge who 
reported the case to this Court C^S] for revision having been of opinion that 
the charge had not been substantiated. The plaintiff thereupon instituted 
this suit claiming Bs. 600 as damages. The Lower Appellate Court has 
granted him a decree for Bs. 75. That Court refused to enter into the 
question of reasonable and probable cause. As it was essential that in a suit 
of this kin;4 tbe plaintiff, in order to succeed, must prove not only that the 
charge was unfounded and was instituted through malice, but also that it was 
without reasonable and probable cause, I referred an issue to the Lower Appel¬ 
late Court for a finding as to the existence or non-existence of reasonable and 
probable cause. That Court has returned a finding in favour of the plaintiff, 
to which exception has been taken by the appellants. 

The question of the presence or absence of reasonable and probable cause 
is a mixed question, both of law and fact. In this case, as I have said above 
a Magistrate believed in the truth of the complaint brought by the appellants. 
That alone was sufficient evidence of the existence of reasonable and probable 
cause. In the case of Parimi Bapirazu v. Bellamkonda Chinna Venkayya, 
3 Mad. H. G. Bep., 238, the learned Judges observed h—“ We do not know of 
any instance of a suit of this kind being successfully, maintained after a 
conviction of the plaintiffs by the sentence of one competent tribunal." ' No 
doubt, as observed in the said judgment, the judgment of one competent 
Court against the plaintiff should not in every case be considered a sufficient 
answer to the suii. But the fact of a Court of competent jurisdiction having 
believed that the complaint is a true complaint is strong evidence to show that 
it was not brought without reasonable and probable cause. Tbe conviction by 
the first Court was no doubt subsequently set aside; but on referring to the 
judgment of the learned Sessions Judge, dated the 11th of November 1895, which 
is to be found on the record of the connected suit, No. 622, out of which 
Second Appeal No. 455 has been brought, it appears that be held the charge 
not to be established because he had doubts in his mind as to the truth of 
the complainant’s story. He did not find that the complaint was an 
[29] utterly false one. On the contrary, it appears from bis judgment that a 
riot did take place that night, for which the complainant’s party was convicted 
by tbe first Court along with the party of the present plaintiff. We have thus 
a judgment of a Court of First Instance convicting the plaintiff and the 
judgment of an appellate Court which gave the plaintiff only the benefit of a 
doubt. Such being the case, it cannot be said that the complaint was totally 
without probable cause. I havA not been referred to any instance in which, 
under similar circumstances, a decree for damages has been granted. .In my 
judgment the suit ought to have been dismissed. I allow the appeal, and, 
setting aside tbe decree of the Courts below, dismiss the suit with costs in all 
the Courts. The objection under section 561 of the Code of Civil Procedure 
necessarily fails and is also dismissed. 

Appeal decreed. 

[ The decision in this case was affirmed on appeal under section 10 of the 
Letters Patent on the 7th of January 1899.— Ed.] 
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MOTES. 

[In (190*2) 26 Mad., 606 this decision was held to be no authority for the proposition that 
in no case could a suit lie when there was oonviotion in some Lower Court. See also (1901) 
P. R., 176; (1903) 2. L. B. R., Ill; (1903) 12 C. W. N., 188 n, where the conviction was 
held to aflord evidence, though not of a conclusive character.] 

C 81 All. ;i9 ] 

The 8th August, 1898. 

Present: 

Mr. Justice Knox and Mr. Justice Banbrji. 


The Delhi and London Bank Ld.Plaintiff 

versus 

Ghaudhri Partab Bhaskar and others.Defendants.* 


Act Ho. XIX of 1873 {H.-W. P. Land Revenue Act), section 184—Sale 
for arrears of Government Revenue—.illeged benami purchase—Suit on a 
mortgage against the debtor and the certified purchasers alleged to be 
benamidars of the debtor—Civil Procedure 'lode, section 317. 

Per KNOX, J. —The operation of section 184 of Act No. XIX of 1873 is not confined to 
disputes between oortifiod auction purchasers and persons who allege that such auction 
purchasers purchased on their behalf as their benamidars, but extends to cases where the 
dispute is between the,certified purchasers and third persons who allege that the certified 
purchasers are not the real purchasers. In such a case the claimants cannot succeed without 
proof of fraud. 

Mussumat Buhuns Kowur v, Lalla Buhooree Lall, 14 Moo. I. A., 496 ; Sohun Lall v. 
Lala Oya Pershad, N.-W. P., H. C. Rep., 1874, p. 265; Kanizak Sukina v. Monohur Das, 
I. L. R., 12 Cal,, 204 ; Chundra Kaminy Debea v. Ram Ruttun Pattuck, I. L. R., 12 Cal., 
302 ; and Tara Socmduree Debee v. Oojul Monee Dossee, 14 W. R., C. R., Ill, referred to. 


[30] Per BanEbji, J. Section 184 of Act No. XIX of 1873 contemplates a suit between 
the person claiming to be the real purchaser and the certified purchaser, and not a suit by a 
creditor of such person in which the creditor seeks to establish that the purchase was in 
reality made by his debtor and that the certified purchaser is only the benamidar of the 
debtor. Section 184 does not preclude a creditor of the beneficial owner from suing the 
certified purchaser on the allegation that his purchase was benami for the debtor, and that 
the latter is the real purchaser. Mussumat Buhuns Kowur v. Laita Buhooree Lall 14 Moo 
I. A., 496 : Bodh Sing Doodhooria v. Ounes Chunder Sen, 19 W. R., C. R., 856 • Lokhee 
Narain Roy Ghowdhry v. Kalypuddo Bandopadhya, 23 W. R., 0. R., 358 ; S. C., L R 2 • 
I. A., 164 : The UncovenanUd Service Bank v. Abdul Bari, I. L. R., 18 All., 461 * Sohun 
Lall V. Oya Pershad, N.-W. P., H. C. Rep., 1874, p. 266; Puran Mai v. AH Khan, L L. R. 

1 All., 235 ; Kanizak Sukina v, Monohur Das, I L. B., 12 Cal., 204 ; Subha Bibi v, Hara 
Lai Dos, I. L. R., 21 Cal., 619 , Ameer^oon^nissa Beebfe v. Binode Ram Sein 2 IV R C R 
29 : and Chundra Kaminy Debea v. Bam Ruttun Pattuck, I. L. R., 12 Cal., 302 referred to' 
The facts of this case are fully stated in the judgment of Knox, J. 


Messrs. W. M. Colvin, C. Kirkpatrick and D. N. Banerji, for the Appellants. 
Babu Jogindro Nath Chaudhri, Pandit Sundar Lai, Pandit I^oti Lai 
Maulvi Ghulam Mujtaba and Kiinwar Parmanand, for the Eespondents 

Knox, J*— suit which gave rise to this appeal the Delhi and London 
Bank, Ld., plaintiff (now appellant), laid a claim against one Chaudhri Partab 
Bhaskar a lias Chaudhri Baj Kuma r, for the recovery of Rs. 1.19 571-Q.i ] 

• First Appeal No. 72 of 1896, from a decree of Maulvi Anwar Husain KwT a.,k J 
nate Judge of Pattukabad, dated the 26th November 1895a ^ Subordi- 
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with interest, for an aoouunt of wbat sums might be due to them under a mortgage 
deed, dated the 17th December 1892, and, in default of payment of the sums 
found due, for sale of the properties covered by the aforesaid mortgage deed. 
The suit was instituted on the 27th day of Juno 1894.< 

. As the suit proceeded the plaintiff asked and obtained leEtve from time to 
time to add to the array of defendants (i) several persons who had purchased 
some of the villages covered by the deed on which the Bank had based their 
claim ; (ii) several other [3l3 persons who claimed a prior mortgage over certain 
of the same villages, and (in) other persons w'hom they considered represen¬ 
tatives of defendants who had died during the progress of the suit, until at last 
the total number of defendants arrayed on the record was twenty-five. 

The plaint as originally framed w’as amended and added to more than once. 
Unfortunately these amendments and additions were so carelessly and'inartis- 
tically carried out that even as it now stands the plaint abounds in errors 
which are creditable neither to the plaintiff nor to the Court wliich allowed 
the suit to proceed without taking care that so important a document as the 
plaint was free from all patent and obvious errors. 

As an instance of such errors, the plaint says in paragraph 6 that 
“ defendant No. 7,” i.e., Tulshi Ram, for he is No. 7 on the array of defen¬ 
dants, “ purchased Ani Bojh.” Now it is not and never was any part of the 
plaintiff’s case that the rnahal Ani Bojh was purchased by Tulshi Ram. Indeed, 
in the same paragraph, only two lines lov\er down, thS plaint goes on to say 
that the auction purchaser of Ani Bojh was “ defendant No. B, i.p., the auction 
purchaser.” Even here in these nine words there is anotl)er error, for on 
consulting the array of the defendants it will he found that Mashuk Ali is not 
defendant No. 8, but defendant No. 9. 

It is evident that those who were responsible for the plaint have grievously 
neglected the duty imposed upon them by law of preparing for the Court to 
consider and for the defendant to answer an accurate, plain and concise 
statement of the circumstances constituting the cause of action. Ill considered 
and hasty additions have been made, until the plaint is no longer a safe guide 
as to what the plaintiff ’s case really is. 

While reading the array of parties it has to he noted that after the appeal 
had been filed in this Court, Chaudhri Partab Bhaskar alias Chaudhri Raj 
Kumar, the principal defendant, died, and the name of Musammat Indomati has 
^Dowbeen inserted in place of her deceased husband as his legal representative. 

[82] The claim was not resisted in the Court below by Chaudhri Raj Kumar. 
In appeal no one appears to defend the appeal on the part of Musammat 
Indomati, his widow. The real litigant parties are the London and Delhi 
Bank, Ld., and the persons sulisequently added to the array of defendants, 
^ho from time to time purchased or pretended to purchase portions of the 
property covered by the mortgage deed of the 17th of December 1892. 

It will materially assist the understanding of the real points at issue if those 
matters are first set out, upon which the litigants are practically agreed, and 
to dispute which no attempt has been made in the very prolonged arguments 
which have been addressed to us. 

The late Chaudhri Raj Kumar was the son of one Chaudhri Fateh Ohand, 
the owner of a very large amount of landed property situate in the Farrnkhabad 
and Mainpuri districts. He was a man of a very spendthrift nature, and we 
find that the Collector of Farrukhabad had, with the sanction of the Board of 
Revenue, advertiae^for sale, on the 22nd of December 1892, 46 inahals, in all 
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•of whioh the Government revenue was in arrears. There is abundant evidenoa 
to show that the villages were good valuable property, well worth, if we may 
borrow a term in use in auetign marts, the attention of purchasers. Chaudhri 
Raj Kumar suffered the day fixed for sale to come on without apparent effort 
to avert the catastrophe beyond the negotiations with the Delhi and London 
Bank, which ended in the mortgage deed of the 17th of December 1892. The 
22nd of December arrived, and of the 46 mahals, there stood advertised for 
sale 32 villages, in which the Government revenue still remained in arrears.^ 

The Assistant Collector, specially appointed by the Collector under section 
172 of Act No. XIX of 1873 to hold the sale, one Misr Banarsi Das, after selling 
by auction 3 of the villages so advertised, namely, the mahals Sbahpur, 
Atrauli and Salimpur, stayed his hand and did not proceed to the sale 
of the remaining [38] villages on his sale sheet. His reason for abstaining 
from sale is set out in a proceeding which will be found at page 66 of the 
appellant’s printed book No. 1. In this proceeding he begins by setting out 
that he found the total balance due from Chaudhri Baj Kumar, on the 
22nd of December 1892, was Rs. 20,101. To recover this balance an auction 
sale was held. As by the sale of only 3 villages the whole of the money had 
l)een realized, as he thought, the remaining villages had not been sold, and he 
reported his proceedings to the Collector for necessary orders. On this report 
reaching the Collector, that officer drew up a proceeding (see page 10 of 
appellant’s printed hook II), in whioh he pointed out that the procedure 
adopted by the Deputy Collector was in error, and ordered that the sale be 
continued on the 24th of December 1892 ; that all the villages and mahals 
whioh were not sold on the 22nd of December 1892, and the demand in 
respect whereof had not been paid, be sold on the 24th of December 1892. 
No further proclamation was issued, and the Deputy Collector proceeded to sell 
27 villages out of 29 still remaining on his list for sale. The remaining two 
villages which he did not sell were left unsold because money had been paid in 
on account of the arrears due from those two particular mahals. .Just at the 
same time, i.e., early on the morning of the 24th of December the plaintiffs, 
through their servants, paid over at Mainpuri to Babu Amar Singh, the attorney 
of Chaudhri Raj Kumar, the sum of Rs. 1,00,000, the consideration money for 
the mortgage deed upon which tlie suit is based, and had that same mortgage 
deed duly registered at the Mainpuri tahsil. This payment and registration 
preceded by a few hours in point of time the sale at Farrukhabad. 

It is contended by the plaintiff that this sale of the 24th December 1892 
was illegally held and bad in law, because (i) there was in the Government 
Treasury at the time of sale and to the credit of Chaudhri Raj Kumar, namefy * 
on the 24th of December 1892, more than sufficient money to cover all arrears 
of Government revenue due on account of the villages under fSll gale 
and (ti) because no fresh proclamation or notice of sale had been given ’ 

A further contention is that the purch'asers at the so-called sale of the 
24th December 1892 were really fictitious purchasers. They were all 
friends or underlings of Chaudhri Raj Kumar, and the learned counsel nromisad 
to show that they purchased with the intention that the propertv nurehand 
jhouU ,M11 be Chaudhri Hai Kumar’a and ouly revert to ffifStShri 
Baj Komar (ailed to pay m the money »hieh they promUed on the 24rt ol 
December to pay as purchasers of the property sold. 

Of the villages sold on the 24th of December the 
mortg^ed to the Delhi and London Bank in the'deed of the nrh'SewmbS 

(1) Chandpura Chaudhri. (2) Ayubpur, (3) .Jhusi Naear v u 
(5) Malikpur, (6) Hasanpur, (7) (8) Bbawani Sarai! (9) 
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(iQ) J«Jb«ngirpur, (11) Aaafpur Patti, (12) Tikri and (18) Ani Bojh. At pages 
19 el Mgg. are the lists of bids made at the auction sale, and from these we 

(ibat— 

1. Ohandpura Gbaudhri was sold to Muhammad Umar for Bs. 8. 

2. Ayubpur was sold to Mashuk Ali for Bs. 1,025. 

3. Jbusi Nagar was sold to Lalta Prasad for Behari Lai for Bs. 4,100. 

4. Kishanpur was sold to Lalta Prasad for Behari Lai for Bs, 9,050. 

5. Malikpur was sold to Lalta Prasad for Thakur Dae for Bs. 4,025. 

6. Hasanpur was sold to Mashuk Ali for Bs. 1,600. 

7. Baura was sold to Lalta Prasad for Behari Lai for Bs. 4,000. 

B. Bhawani Sarai was sold to Kunwar Bahadur for Bs. 8,000. 

9. Aima>uz*zam was sold to Mashuk Ali for Bs. 4,050. 

10. Jahangirpur was sold to Muhammad Umar for Bs. 100. 

11. Asafpur Patti was sold to Mashuk Ali for Bs 3,780. 

[ 86 ] 12. Tikri was sold to Bam Saran for Bs. 4,025, and 

IS. Ani Bojh was sold to Mashuk Ali for Bs. 2,450. 

On perusing the history of the above villages after sale we bud that the 
sale certificates of the mahals of Kishanpur, Malikpur, Baura and Jhusi Nagar 
were granted to Parsotam Bai Tantia Sahib; that he was informed on the 3rd 
of May 1893 that the sales had been confirmed by the«Commissionor ; and we 
also find that on the dates between the 8tb and lOtb of September 1893 he 
formally acknowledged having been put into possession of them. 

In respondents ' book No. 1 at page 32 will be found a sale deed, dated the 
16th of September 1893, by which Mashuk Ali purported to convey to Nawab 
Safia Jehan Begam the village of Hasanpur Partabpur together with other 
villages. By a separate deed of the same date Mashuk Ali conveyed to Nawab 
Syed Ali Hasan Khan the villages of Ayubpur, Aima-uz-zam, Asafpur Patti 
and Ani Bojb. 

In respondents’ book .No. 11, at page 3, will be found a deed of sale, 
dated 29th June 1894, under which Kunwar Bahadur conveys the village of 
Bhawani Sarai with the village of Sarai Gujurmal toTulsi Bam. 

Ohandpura Gbaudhri, which was purchased by Muhammad Umar, was 
sold by him to Gauri Lai, since deceased. Gauri Lai's representative on the 
record is the respondent Kunj Behari Lai. 

What the plaintiff seeks is that the mortgage deed of the I7tli of Decern* 
her 1892 may be declared to have preference to all these transactions. Accord* 
ing to him the sales of the 24tb of December 1892 were illegal, because they 
were held without any fresh prgclamation issued; or if they were, in spite of 
this defect, sales according to law, then he contends that the real purchaser at 
all these sales was Ohaudbri Baj Kumar, and the nominal purchasera were 
people who never intended to purchase in their own right, hut who assisted 
him with loans of money on the security of the villages purchased. In either 
ease the sales of the 24th apd the subsequent traqsacti(|i^ slmuld bo all held 
to in no [86] way derogate from the mortgage deed in his (plaintiff's) favour 
and to have no higher status than that of subordination to it. 

This is the contenlggm id appeal. Before considering it, it will be necessary 
Onee more to pass in review the case as put by the plaintiff for the defendants 
to ajjgwei;: in other words the case that on the pleadings had to be tried by 
the Oourt below. 
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The plaint sets out that Chaudhri Raj Kumar has not up to the pr^nt 
paid anything towards the principal or interest due under the mortg^e de^ 
of the 17th of December 1892, and asks that a decree noay be passed against 
him personally for suoh an amount as may bo found due, and a further decree 
directing that on non-payment by him of the sum so found due on the account, 
the properties mortgaged in the deed may be sold, and the proceeds applied 
in liquidation of the sum due. 

Two grounds are set out in the 7th paragraph of the plaint as the grounds 
upon which the sale of tiie 24th December should be set aside as being illegal 
and bad in law; the first being that prior to the sale and at the time thereof 
there was in the Government Treasury and in the hands of the Collector more 
than sufficient money to cover all arrears of Government revenue due on 
account of those villages, and the Collector was entitled to, and ought to, 
have realized the arrears therefrom ; the second being that as the sales were 
originally fixed for the 22nd of December 1892, and the officer conducting the 
sale on that date had postponed the sale, subsequent sale without proclama¬ 
tion or notice on the 24t!i of December 1892 was invalid. 


In the 8th paragraph the plaintiff says that as ho did nob advance any 
money until after the sale had been postponed, he cannot he bound by any 
subsequent sale of which no proclamation was issued or notice given. 

In the 9th paragraph it is alleged that the said properties were purchased 
at the sale ef the 84th of December 1892, on behalf of the principal 
defendant, and any subsequent [37] contract cannot affect the plaintiff’s 
right. From this 9fch paragraph has been developed the further case, vtz., 
that the sales of the 24th of December 1892 wore no sales at all, because the 
purchaser at one and all of tliem was the defaulter Chaudhri Raj Kumar, and 
not Muhammad Umar, Mashuk AH, or any other of the persons who on that 
day were declared at the time of sale to be the actual purchasers. 

Thus, theu, the case in the plaint as it was filed, which is that the 
sales of the 24th of December 1892 and all subsequent proceedings are taint¬ 
ed with illegality and convey no title, has been developed into a case that they 
were sales, not to the certified purchasers, hut to Raj Kumar himself; that 
they are in fact hciiami transactions. 


The paragraph 9 is all the foundation in the plaint for what has been 
argued before us, t.i 2 :.,that the evidence points distinctly to one of two conclu¬ 
sions, either that the persons who pretended to purchase at the sales held on 
the 24th of December were benamidar.-i for Chaudhri Raj Kumar and ptft-* 
chased with the agreed intention that, though the hpnamidar was declared aotuai 
purchaser, he should re-convey the property to Chaudhri Raj Kumar as soon as 
Chaudhri Raj Kumar re-paid any money advanced by the benamidars, or that ' 
the.purchase money was to be advanced as a loan, the security for which 
was the particular mahal or mahals hid for by the pretending purchaser 
Chaudhri Raj Kumar remaining throughout the de facto proprietor 


• A third contention was raised that the evidence established that in Bonie 
of the sales the money paid as purchase money was the money of Chaudhri 
Raj Kumar. 

The first question theu for determination is whether the sales nt fKe 
iievaralmtthaUheld ontho aith.ofDeoornbOT 1893 were or were not 
«U.er on tho ground th,t tl.ore wore ,n (,.cl n„ arieara duo from Chaudhri 
Kumar on that date, or oo the ground that tlioy ware held / u 

proclamation issued. ^ without a.freab 
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. 188 ) ITfae Subordioate Judge bas held, and rightly, that in the ease of 

any irregularity in revenue sales application has to be made to the Commis¬ 
sioner of the Division, praying that the sale may be set aside. Applications 
vrete made by and on behalf of Chaudhri Baj Kumar to have the sales set 
aside, but such applioations were rejected, and that order of rejection is final. 

Section 178 of the North-Western Provinces Ijand Revenue Act, 1873, 
provides that every sale of land under the Act shall be reported by the Collec¬ 
tor to the Commissioner. At any time within tliirty days from the date of 
the sale application may be made under section 179 to the Commissioner of 
the Division to set aside the sale on the ground of some material irregularity 
or pistake in publishing or conducting it. There is nothing in the Act which 
limits the right to present such an application to the parties to the decree 
only. The right is left open to any and every person, and this being so, it 
does not lie in the mouth of any person who can show that he has suffered 
or may suffer from the sale to contend that the section was not intended to 
and does not provide a means of obtaining the remedy provided and of getting 
the sale set aside. 

The Commissioner of the Division is required by section 180, on the 
expiration of thirty days from the date of t!ie sale, where no application to set 
aside a sale has been made, or if such application has been made and rejected, 
to make an order confirming the sale, and every order so made is expressly 
declared by the law to be fin.al. ^ 

A right is reserved under section 181 for the institution of a suit in a civil 
Court for the purpose of sotting aside a sale on the ground of fraud. These 
provisions, and a furtlier provision in section 241 ( 7 ) of the same Act, which 
enacts that no civil Court sliall exercise jurisdiction over claims to set aside a 
sale for arrears of revenue other than claims under section 181, point irresistibly 
to the conclusion that the view taken by tlie Subordinate Judge, that the 
Commissioner’s order of rejection is final, was the right and only conclusion. 

C39] There is, however, tiie attempt made to contend that the sales were 
no sales because there were no an-ears of revenue existing for which they 
could be lield. 

This contention is hardly worth considering. It is based upon a false 
foundation of fact, and it ignores the principle upon which sales of land for 
arrears of Government revenue proceed. The Government to which the 
revenue is due does not keep a debtor and creditor account with each indivi¬ 
dual landholder, but keeps its account for each rnahal separately with the 
proprietor or proprietors of that mahal. When a rnahal is once advertised for 
sale on account of arrears of land revenue due on it at the time of the 
advertisement, the defaulter can release such mahal only by paying the arrear 
due on that particular mahal at spme time before the day fixed for the sale, 
either to the person appointed under section 147 to receive payment of the 
land revenue assessed on such mahal, or to the Collector of the district, or the 
Assistant Collector in charge of the sub-division of the district. 

In the present ease no such payment had been made by or on behalf of 
Chaudhri Raj Kumar to any of the three persons above mentioned on account 
pf atiy One of the mahals which were sold on the 24th December 1892. 

The Deputy Collector who conducted the sales on the 22nd of December 
has recorded, in a proceeding to be found at page 55 of the appellant’s printed 
l>ook No. 1, the reasoning upon which ho stayed sale and held that no arrears 
i^rland revenue were due. JJis conclusion that no ai'rears of land revenue were 
due is arrived at by crediting purubase money on account of the three villages 
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sold on the ‘22Qd of Deoember, i.e., moneys payable in the future whioh 
ini(>ht or might not be realized, and which would be in any ease moneys paid 
not before but after the day appointed for sale, and other moneys not p aH as 
required by section 173 of the Act, but deposited m a civil Court. The 
proceeding shows most complete ignorance of the Land Bevenue Aot, 1673, 
and of the first principles of the land revenue system. 

[40] 1 hold that the sales of the 24tb of Deoember 1892 were good and' 
valid sales, and that we have no jurisdiction to entertain or determine 'olaims 
to set them aside which are baaed upon alleged irregularities or mistakes in 
publishing or conducting the sales. 

The next plea that we have to determine is whether the sales of the 24tb 
of December were in fact sales made to Ghaudhri Baj Kumar and not to the 
persons who were at the sale certified to be the auction purchasers or who have 
since been entered as certified purchasers in the certificate granted by the 
Government under section 184. 

The first question in considering the plea is whether the law as it stands 
permits the Court to entertain the plea. Section 184 of the Land Bevenue Aot 
expressly states :—“The certificate shall state the name of the person declared 
at the time of the sale to be the actual purchaser, and any suit brought, 
whether in a civil or revenue Court, against the certified purchaser on the 
ground that the purchase was made on behalf of another person, not the certi¬ 
fied purchaser though by agreement the name of the certified purchaser was 
used, shall be dismissed with costs. ’’ 

To inquire therefore, as the appellant asks us to do, whether the purchases 
of the 24th of December 1892 were made on behalf of Chaudhri Kaj Kumar 
would bo, it appears to me, to evade the clear provisions of law. The appellant 
must go further and show us, before we can set aside the sales, that fraud has 
entered into them. This he has not done. 

There is a long array of decisions which at first sight would appear to beiu 
favour of the view that the operation of section 317* of the Code of Civil Proce¬ 
dure is confined to disputes between certified auction purchasers and persons 
who allege that such auction purchasers purchased on their behalf and are in 
reality fictitious purchasers. 


It will be found, however, on examining them more closely, that the cases 
were one and all of them not cases against certified purchasers, but cases by 
certified purchasers, and therefore beyond [41] the letter and scope of section 
817 of the Code of Civil Procedure. 


The leading case is that of Mussumal Buhuns Kowur v. Buhooree ball *14 
Moo. I. A., 496. This was a suit brought by Lalla Buhooree Latl, the certified 
purchaser, against a mortgagee in possession for the redemption of the taluk 
and possession of it. alleging that the mortgage debt had been paid off bv 
receipt of the profits. And if not. that he was ready to pay what might remain 
due. The defence was that the purchase was made by Lalla Buhooree iTil 

purchaser for one Brij Lall Opadhia and 
With h.s money, and that the attempt by Lalla Buhooree Lall to set up t?tl“n 
h imself was a fraud. Their Lordships of the P ri^ Qounnil had no hSbS 

• C Seo. SIT .— No suit shall he maintained against the oertiftaS nnr ,.ML- . — 

Bar to suit against pur: behalf of any othw^Mmn^ 

chaser buying benami. claims^ ^ through whom such other 

Nothing in this sectioiTshall bar a suit to obtain a deolaraiinr. *1, 
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tpf holding that fcbis suit was not a suit within the words or scope of sec¬ 
tion 260 * of the Code of Civil Procedure. Section 260 of Act No. VIII of 1869 
is the corresponding section which has been replaced by section 317 of Act 
No. XIV of 1882, but with more than one addition to its terras. These additions 
I need not consider at present. As section 260 ran it was word for word iden¬ 
tical with Section 184 of Act No. XTX of 1873 as it now stands, except that 
the latter section prohibits suits bein^ brought, whether in the civil or in the 
revenue Courts, and the former simply said “ any suit brought shall he 
dismissed.” 

It is well to look closely into what the Privy Council did lay down in their 
judgment, for it seems to me that a wider intention has been, in some of the 
following oases, attributed to their Lordships than was ever intended by them. 
Their Lordships first point out that the Legislature had not by any general 
measure declared benami transactions to be illegal in India, and that it there¬ 
fore followed that those transactions must still be recognized and etlect given 
to them by Courts, except so far as positive enactment stands in the way and 
directs a contrary course. Their Lordships next examined section 260 of 
Act No. VIII of 1859, which was put forward as such a positive enactment. 
They [42] pointed out that this enactment was clear and definite, and went on 
to say : — “There is nothing from which it can he inferred that more is meant 
than is expressed. -It is confined to the suit brought against the certified pur¬ 
chaser and to a specific direction as to what should he done with that suit, 
namely, that ‘ it shall be dismissed with costs.’ ” It will be observed that 
in this passage their Ijordships do not lay down the person by whom the 
suit may be brought which is liable to dismissal. It has been contended, 
and the contention has been apparently approved, that their Lordships 
intended to confine the suit to one brought by the benamidar against the 
certified purchaser. But I can find no authority for such limitation. It is true 
that their Lordships went on to deal with the contention that there might be 
inferred from this section-and other sections contiguous to it a general intention 
having for its object to prevent any inquiry between the purchaser de facto and 
the person for whom he is alleged to have purchased upon the question whether 
the purchase was benami or not, and that effect should be given to that general 
intention. This inference their Lordships refused to draw. But they had 
not before them for consideration any other contention such as arises in the 
case before us, and I am not prepared to hold that what they lay down in 
reference to "the contention directly under their consideration would have 
been laid down with equal emphasis to any other contention that might 
have been raised. Further on their Lordships say that the object which the 

* CBm- —When the party against whona a decree for the specific performance of a 

contract, or for restitution of conjugal rights or for the perform- 
Deoree for specific per- ance of or abstention from any other particular act has 
formance or restitution of been made, has had an opportunity of obeying the decree 
conjugal rights. or injunction and has wilfully failed to obey it, the decree 

may be enforced by his imprisonment, or by the attachment of 
his property, or by both. 

When any attachment under this section has remained in force for one year, if the judg¬ 
ment-debtor has not obeyed the decree and the decree-holder has applied to have the 
attached property sold, the property may be sold ; and out of the proceeds the Court may 
award to the deoree-holder such compensation as it thinks fit, and may pay the balance, 
if any, to the Judgment-debtor on hie application. 

If the judgment-debtor has obeyed the decree and paid all costs of executing the same 
which be ii bound to pay, or if, at the end of one year from the date of the attachment, no 
application Ip have the properly sold has been made and gr.anted, the attachment shall cease 
(0 exist.) 
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framers of the Code probably had in vio'v was to prevent judgment-debtors 
becoming secret purchasers at the judicial sales of their property and to 
empower the Court selling under a decree to give effect to its own sale 
without contention on the ground of benami purchase by placing the ostensible 
purchaser in possession of what it had sold and insuring him in respect of that 
possession by enacting that "any suit brought against him on the ground of 
benami shall be dismissed.” If this be faken to be the object, it seems to me 
that it applies with equal force to those who seek to raise a contention 
against the ostensible purchaser and to prevent the Courts giving possession 
[431 to him because they claim to have a title derived from the judgment- 
debtor and which cannot be higher than tliat of the judgment-debtor. Their 
Lordships give the instance of cases where actual possession can bo given of 
the things sold by the Court and where (they add) no difficulty arises, " for 
there the certified purchaser having both the certificate and possession can 
hold the property by virtue of clause 260 against any suit brought” (not any 
suit brought by the judgment-debtor alone) " against him, and if that possession 
should be interfered with either by force or fraud on the part of any person, 
even a benami claimant, it no doubt ought, without inquiry as to the benami 
claim, to be restored.” Their Lordships were very emphatic that they were 
not justified in adopting a construction of section 260 beyond what the lan¬ 
guage of the Code imports, when such a construction would, in effect, be to 
declare that to be unlawful which the Code itself has not declared to be so. 
What I gather from th*e above is that every case that may arise to which it is 
sought to apply section 260 has to be carefully considered, and it is to be seen 
whether the case is one which falls within the expressed words of the section. 
If it does not, the section has no application. If it does, the section must be 
applied without any arriere pensie as to whether such a construction be one 
which might under certain circumstances encourage fraud. 


Indeed to my mind the boundary line which separates a benami transaotioa 
from a fraud, though it may be abundantly real in some cases, in others 
dwindles down to a line so shadowy and unreal that it is impossible to say 
where the honest benami transaction, if there be such a transaction, ends and 
the fraud begins. While therefore I do not seek by the importation of 
extrinsic matter to expand the \void= " any suit,” I am equally unprepared to 
import extrinsic matter which will limit or qualify the same words beyond 
those which are to be found in the section itself, and which limit the suit to a 
suit (1) brought against a certified purchaser, and (2) based upon the ground 
that the purchase was made on behalf of a person other than the certified* 
purchaser. It seems to me that the [44] moment an attempt is made to limit 
those words, at once we limit the power of the Court " selling under a decree 
to give effect to its own sale without contention on the ground of benami 
purchase” and " of insuring respect to that possession.” Is the suit before us 
against a certified purchaser and baaed upon this ground ? It is a suit to enforce 
the mortgage covenant of the Bank as against Baj Kumar and assignees from 
Raj Kumar, i.e., certified purchasers ; and on what ground ? The only ground 
is stated in the ninth paragraph of the plaint, namely, that the said properties 
were purchased on behalf of Raj Kumar. The person who framed this paragraph 
might almost be said to have had before his eyes the fatal words of section 184 
and to have copied them verbatim. 


I know that it was held by Stuart, C. J., and Brodrurst .1 in 
Lall V. Lala Gya PeT,had. N-W. P., H. O. Kep., 1«74, p. 265, that the proviS 
ot aeotion 280 of Act No. VIII of 1869, which ar^vary aimilar in terma liid not 
apply to a case in which a decree-holder brought a suit against the certified 
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purohaner of property sold by a Civil Court, and that a suit based on the allega¬ 
tion that the certified purchaser had purchased the property benami for the 
judgment-debtor of the decree-holder would lie. The only reason given is that 
the Code had certainly not for its object the desire to confer a benefit on fraudu¬ 
lent henamidars. There was, moreover, a circumstance in tijat case which does 
not exist in the case before us, and that was the fact that tlie judgment-debtor, 
t\-,Qbenamidar, had retained possessKjn of property which in equity ought to 
have been given up to the decree-holder and was in possession of it at the time 
when the suit was brought. It was doubtless this fact which caused Mr. Justice 
IBrodhurST to stigmatize the action as that of a fraudulent benamidar and to 
import the element of fraud into the case. 

Again in the case Kanizak Sukina v. Monohur Das, 1. L. R., 12 Cal., 204, 
Mitter and Macpherson, JJ., held that if a creditor of the real owner of a 
property brings a suit for declaration that it belongs to his debtor and not 
to the certified auction purchaser, siicli a suit would [45] not be precluded 
by the provisions of section 317. That section, they .said, was intended to 
prevent fraud, and if it were to apply to a case like that stated instead of 
preventing fraud, it would promote fraud. The case which the learned Judges 
were considering and in which they uttered this pronouncement was a case by 
a certified purchaser to have his right declared iis against his judgment-debtor 
and a third person, who were trying to resist his claim by a defence setting up 
the third person and not the judgment-debtor as the real owner. The suit was 
really one by, and not against, a certified purchaser, wliose title was the pur¬ 
chase just made. It is true that as against the third person it proceeded upon 
an allegation that the third person’s name had been used in the transaction 
as benamidar for her mother and that she had no right to the property in the 
suit. It was really a suit by a certified purchaser against a trespasser and is 
quite distinct from the present suit. 

The case of Chundra Kaminy Debeav. Ram Buttun Puttuck.J. L.R., 12 Cal., 
302, is also in reality a case by a certified auction purchaser against trespassers, 
a person who set up a title adverse to the title of the person whose property 
had been ostensibly sold and purchased, a person who sought to use section 36 
of Act No. XI of 1894 as a shield to cover her title. She may have been the 
certified purchaser at a previous sale, she was not the certified purchaser at 
the sale for the time being in questiou, and so far as the latter sale was 
concerned, was neither certified purchaser nor benamidar. Similar to this 
was the case of Tara Soondnrec Debee v. Oojul Monee Dossee, 14 W. R., 111. 

, All these suits were suits which could not be brought within the terms of 
section 317, except by expanding the words of the section, and are therefore 
no guide in the case before us. 

For these reasons I hold that the law does not allow us to entertain this 
plea, and that 1 ought not to gd into the question whether the appellants 
can or cannot, on the evidence, now substanUate a case to the effect that the 
purchasers at any of the sales of the [463 24th of December 1892 were not the 
certified purchasers, but Chaudhri Raj Kumar, though, had I to do so, I should 
be prepared to show that in none of the sales has it, in my opinion, been 
established that the real puroiiaser was any person other than the certified pur¬ 
chaser. On this matter I am quite in accord with the conclusions drawn by my 
brother BaRERJI from his careful and exhaustive analysis of the evidence. 

I would therefore dismiss this appeal with costs. 

Banarjl, J. —This appeal arises in a suit brought by the appellant, the 
Delhi and London Bank, Ld., for sale under a mortgage dated the 17th of 
December 1892, executed by one Chaudhri Partab Bhaskar alias Raj Kumar, 
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who was the first defendant to the suit. He has died since the institution of 
this appeal, and is now represented by his widow. The amount seoured by 
the mortgage is a lakh of rupees, and the property mortgaged oonsistad of the 
zamindari property of the mortgagor (whom I shall in this judgment designate 
by his commonly known name of Eaj Kumar) in several villages. There is no 
controversy in this appeal between the mortgagor and the mortgagees, or in 
regard to the amount claimed as due upcm the mortgage. The only questldn 
before us is whether the appellants are entitled to a decree for the sale of suioh 
of the mortgaged villages as are in the possession of the I’ospondents other then 
the widow of Raj Kumar. Those villages wore sold by auction on the 2ltb of 
December 1892 for arrears of land revenue due in respect thereof, and were 
purchased by the said respondents or their predecessors in title. Those 
respondents claim that under section 167 of the North-Western Provinces 
Land Revenue Act, 1873, they have acquired the villages purchased by them 
, free of all incumbrances, and that the plaintiff’s mortgage is void as against them. 

Their claim is resisted on behalf of the plaintiffs on two grounds. First, 
that the sale was illegal and void ; and second, that the property was in 
reality purchased by the mortgagor Raj Kumar in the names of the different 
purchasers. 

[47] I propose to consider the questions thus raised in the order in which 
they were argued before us. The learned counsel for the appellants first 
addressed us on the second of those questions, and urged that Raj Kumar was 
the de facto purchaser of the property; that the persons in whose names it 
was purchased were his bcnamidars, and that as ho was the real purchaser 
and the respondents acquired their title, if any, from him, they could not 
defeat the plaintiffs’ mortgage. This plea of benanii purchase was distinctly 
raised in the 9th paragraph of the plaint as amended, and was traversed by 
all the defendants in their written statements. 

It has been contended before us on behalf of only one of the respondents, 
namely, Tulshi Ram, that the plaintiffs arc precluded by the provisions of 
section 184 of Act No. XIX of 1873 from urging that the certified purchaser 
made the purchases on behalf of some other person, namely, the mortgagor 
Raj Kumar. It is noteworthy that this contention was not raised before us 
by the learned counsel who appeared for the other respondents. In my 
opinion the contention is untenable. 

Seotiou 184 of Act No. XIX of 1873, so far as it hears on the present 
question, runs as follows :— 

“ Any suit brought, whether in a civil or revenue Court, against the 
certified purchaser on the ground that the purchase was made on behalf of 
another person not the certified purchaser, though by agreement the name of 
the certified purchaser was used, shall be dismissed with costa." The above 
provisions are exactly the same as those of section 260 of Act No. VIII of 1869 
(the former Code of Civil Procedure), and are similar to the provisions of 
section 317 of Act No. XIV of 1882 (the Code of Civil Procedure now in force) 
of section 36 of Act No. XI of 1859 (the Revenue Sale Law for the Lower 
Provinces), and section 21 of Act No. I of 1845 (the Revenue Sale Law— now 
repealed). The policy of all those sections is only to discourage bmami 
purchases at auction sales, and it seems to me that the Legislature intended 
to give effect to that policy by forbidding the person who purchases property 
at auction in the name of another from bringing a suit [18] against tba 
ostensible purchaser for recovery of the property from him on the ground that 
he is not the real purchaser. Those sections do'not decide a benami parobaee 
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to b« tildgal and abBolutoly void. This has been repeatedly held by their 
liordubips of the Privy Council. 

In Mussamat Buhuns Koiourv. L>xUn Uuhooree Lall, 14 Moo. I. A., 496, 
tbeir Lordships observed:—" It is well known that benami purchases are 
Qommon in India, and that effect is given to them by the Courts according to 
the real intention of the parties. The Legislature has not by any general 
measure declared such transactions to be illegal, and therefore they must still 
be recognised, and effect given to them by the Courts, except so far as positive 
enactment stands in the way and directs a contrary course." With reference 
to the provisions of section 260 of Act No. VIII of 1859, which, as I have 
said above, are exactly in tlio same terms as section 184 of Act No. XIX of 
1873, their Lordships said; —“ The object which the framers of the Code 
probably had in view was to prevent judgment-debtors becoming secret pur¬ 
chasers at judicial sales of their property.” They added " The Code had 
certainly not for its object the desire to confer a benefit on fraudulent 
benUmidan. Its provisions must have been framed on grounds of public policy 
* * * . That policy, if it was meant to be carried to the extent of making 
such transactions unlawful, might have been so declared and enacted, but the 
Code stops short of such an enactment." 

A similar view was entertained in Bodh Stng Doodhooria v. Ganes 
Chunder Sen, 19 W. R., C. R., 356, in which their Lordships, speaking of the 
provisions of the same section, remarked :—“ They wer8 designed to check the 
practice of making what are known as benami purchases at execution sales, i.c., 
transactions in which A secretly purchases on his own account in the name of 
B." This opinion was adhered to by their Lordships in Lokhee Narain 
Boy Chowdhry -V. Kalypuddo Bandopadhya, 23 W. R., C. R., 358; S. c., 
L. B., 2 I. A., 164. Upon the [49] authority of their Lords'hips of the Privy 
Council, the highest authority on the subject, it must he held as settled that a 
benami purchase is not illegal: that such a purchase at an auction sale is not 
ab initio void : that the policy of the Legislature in enacting section 260 of 
Act No. VIII of 1859 and similar sections is only to discourage benami purchas¬ 
es, especially by judgment-debtors; and that the Legislature intended to 
enforce that policy by forbidding the institution of suits by real purchasers 
against ostensible purchasers on the ground that the purchase made by the 
latter was on behalf of the former. Section 184 of Act No, XIX of 
1873, like section 260 of .Act No. VIII of 1859 (which, as I liave said 
above, is worded exactly in the same terms as section 184], and like 
section 317 of Act No. XIV of 1882, contemplates, in my opinion, a suit 
between the person claiming to be the real purchaser and the certified purcha- 
eer, and not a suit by a creditor of such person in which the creditor seeks to 
establish that the purchase wasjn reality made by his debtor, and that the 
certified purchaser is only the henamidar of the debtor. Even in regard to 
suite of the former description, the Privy Council has held in two of the cases 
oitod above that if the certified purchaser is the plaintiff, his claim may be 
reeieted on the ground that he is only a benami purchaser. In my judgment 
lection 184 of Aot No. XIX of 1873 does not preclude a creditor of the benefi¬ 
cial owner from suing the certified purchaser on the allegation that his purchase 
was bettatni for the debtor, and that the latter is the real purchaser. If any 
6ther construction were placed upon that section it would lead to the perpetra* 
tion of -fraud, and such surely could not have been the intention of the 
r'XiSigUllatnTe. The object of discouraging and checking benami purchases at 
•ttotion sales by judgment-debtors is evidently to minimise the ohance of the 
judgment-debtors being able to defraud their creditors. If therefore th^' 
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creditor of a person who has purchased his own property at auction in t^ 
name of another with the intention of preventing that property being avwled 
of by his creditors bo debarred of the right of establishing [BOJ the real natui^ 
of the purchase and showing that it was made on behalf of the debtor hiinae^ 
the very object of the Legislature would be frustrated, and facilities would be 
afforded to the debtor for perpetrating the fraud wiiich it was the intention W 
the liOgislature to prevent. The case-law on thesubjeob is ^ ^ 

of this view. With reference to the provisions of section 317 of the Code of 
Civil Procedure (Act No. XIV of 1882). it was held by my brother AIKMAN 
and myself in The Uncovcnanted Service Bank Ld., v. Abdul Bari, I. L. n., 18 
All., 461 that those provisions contemplate suits between the certified purohasdr 
and the beneficial owner, and do not bar a creditor of the latter from asserting 
that the certified purchaser is not the beneficial owner. The same was the 
ruling of this Court in Sohun Ball v. Ciya I ei shad, N.-W. P. H. 0. Bep., 1874, 
p. 265, and in Puran Mai v. All Khan, I. L.R., 1 All., 235, in regard to aeotion 
’ 260 of Act No. VIII of 1859. The lligli Court of Calcutta also held the ^me 
view in reference to section J17 of Act No. Xl^ of 1882 in Kantzak Sukina-v, 
Monohur Das, I. L. K., 12 Cal., 204. and Subha Bibi v. Hara Lai Das, I.L.R., 
21 Cal., 519. The same Court held in Tmrer-oon-nissa J9ce6cc V, BinoJe Ram 
Sein, 2 W. R., C. R., 29, with reference to the provisions of section 21 of Act 
No. I of 1845 (the lievenuo Sale Law—now’ repealed) that they were “not 
intended to protect purchases made in the name of third parties from the 
operation of decrees against the person beneficially entitled to the purchased 
property." In Ghundra Ktwnni/ Debea v. Ram Ruttun Patiuck, 1. L. R., 12 
Cal., 302, that Court hold, according to the head note, that “ the object of 
section 36 of Act XI of 1859 is to prevent the true owner from disputing the 
title of his benamidar (certified purchaser), and not to preclude a third 
party from enforcing a claim against the true owner in respect of the benami 
property." WILSON, J., in delivering the judgment of the Court, observed ;— 

“ It would be a departure from the principle on which these sections are 
framed, and would introduce, instead of chocking [ 61 ] fraud and dishonesty, 
if wo were to construe the section as meaning that where a creditor of the 
real owner has to bring the property to sale, this sham title of the 
benamidar may bo set up against the purchaser. That would be making 
this provision, which was intended to discourage fraud, an instrument 
of fi'aud." These remarks have my full concurrence, and apply exactly to 
the case before us. We have not been referred to any ruling, nor am I aware 
of any, in which the provisions of section 184 of Act No. XIX of 1873 were 
considered. But, as I have already said, that section is similar to section 8^ 


of Act No. XI of 1859 (the Revenue Sale Law for the Lower Provinces), and 
the principle and policy of all these sections are the same. I may add that 
our attention has not been drawn to any case, reported or unreported, in 
which a contrary view was held. Upon the provisions of the law itself and- 
upon the authority of the case-law on the subject, I am of opinion that seotion 
184 of Act No. XIX of 1873 does not preclude the plaintifi's from showing that 
the respondents, or those from whom they derive their title, purchased 
the property in question benami for Raj Kumar. 


[The judgment then went on to discuss the evidence as to whether tb« 
purchases in question were in fact made benami for Raj Kumar, and, finding ' 
on this point against the plaintili bank, thus concluded! :_ 


The only question which now remains to be determined is that of ■ the 
validity of the auction sale held on the 24th December 1892. That sale has 
been impeached in the argument before us on two grounds first, that upon 



sili MAMaKT GK}VIND HAO r. siXA UAM KEHRO & 0 . [1898] l.L.R. 21 All. 5^ 


the Bala not being proceeded with on the 22nd December 1892, the sanction 
which was granted by the Board of Revenue for the sale of the villages lapsed, 
«nd a further sanction was necessary ; and secondly, that a fresh proclamation 
of sale should have been issued, and as no proclamation was issued, a sale 
oould not legally be held on the 24th. Neither of these grounds is, in my 
jadginent, a tenable and valid ground for holding the sale to be ab initio void. 
The sanction which the Board of Revenue grants for the sale of the patti 
or mahal for [52] arrears of land revenue remains in full force until the sale 
has taken place or the arrears have been paid up before sale, and the mere fact 
of a sale which has been duly ordered being for some reason postponed does 
not necessitate the obtaining of a fresh sanction. An alteration in the date on 
which a sale is to take place does not, under any provision of Act No. XIX of 
1873, put an end to the sanction already granted. 


As for the issue of a fresh proclamation of sale, it is not necessary to decide 
whether or not the law enjoins it. The omission to issue a proclamation was- 
nothing more than an irregularity or a mistake in publishing the sale on the 
ground of which an application could be made to set aside the auction sale. 
There is nothing in the Act which limits the right of making such an appli¬ 
cation to the defoulter alone. In this particular case applications were made 
by Raj Kumar which were rejected. I am unable to hold that the non-issue of 
another proclamation of sale renders the sale a nullity. 


For the above reasons I am of opinion that the C®urt below has rightly 
held that the plaintiffs are not entitled to enforce their mortgage against the 
property which was sold by auction on the 24th of December 1892, the 
purchasers of such property having acquired it free of all incumbrances. 

I agree in dismissing the appeal with costs. 


NOTES. 


Appeal dismissed. 


£ Similar decisions were given in (ISyD) 31 Ail., 238; (1903) 26 All., 82; (1906) 28 Mad., 
626; (1908) 8 O.C., 306.] 


[58] PRIVY COUNCIL. 


The '26th April and 2ith June, IS9S. 

Present: 

Lords Watson, IIobhouse and Davby, and Sir R. Couch. 

Sri Mahant Govind Rao, Defendant, Appellant, 

and 

Sita Ram Kesbo and others. Plaintiffs, Respondents, and a Cross-appeal, 
f On appeal from the High Qpurt for the North-Western Provinces. ] 

Lapse to the British Government of a foreign State in ceded territory — 
Grant of lands therein—Construction of official correspondence — 

Oban, or abatement of revenue on the estate. 

The State of Jalaun, in the territory ceded in 1804 by the Peishwa, lapsed in 1840 to the 
British Government. Before the lapse, the lands now in suit belonged to the chief, and 
were in the hands of managers on his behalf. The last manager, the ancestor of the present 
parties, remained, after 1840, in possession of the estate till his death in 1890, having been 
eontinued therein for life in 1882. In 1867 the Governiliont dirooted the continuance of the 
entire aetale to “ the loyal members of his family." 

JGTeld, that no proprietary interest in the estate bad bean shown to have belonged to the 
aaoMtora when Jalaun was a principality : that all that could be claimed by the desfeendants 
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was derived from the Government, whioh, after the lapse of the State, had the rishtf Ab their 
discretion, to control the descent of the estate, and had exercised this discretion. There 
had been no formal sauad ; but in the true construction of the oihcial oorrespondenhet 1 M. to 
whioh the Courts below had differed, the Government first continued the possession Of the 
ancestor for life, and afterwards conferred the inheritance, as to one moiety of the estate, 
upon the defendant, who was one of the sons of the original holder, and, as to the othOr 
moiety of the estate, upon the plaintiffs, who weto the four brothers of the defendant, then 
living. The claim made by the plaintiffs, having been founded on a different title, was 
dismissed by the High Court. But this dismissal was aooompanied by a deolaration that 
the above grant bad been made. This was now altered into a declaratory decree to the 
same effect, with the direction that inquiry be made as to who were entitled to the plaintifls’ 
moiety, and further directions were reserved. 

Appeal and cross-appeal, consolidated, from a decree (30th July 1890) of tho 
High Court, reversing on second appeal a decree (14th January 1889) of the 
Commissioner of the Jhansi Division, who had decreed the plaintiffs' suit. 
The Commissioner had reversed a decree (21st April 1888) of the Deputy 
Commissioner of Jhansi, who had dismissed the suit. 

The plaintiffs, now respondents and cross-appellants, claimed in this suit 
possession from the defendant of the estate of Gur-L643sarai whioh, before 
1840, was in the territory of the Mahratta State of Jalauu, whioh was brought 
under the administration of British India in that year. The estate consisted 
of sixty villages, the fo^t and town of Gursarai, with land. It was termed in 
the plaint a riasat, and described as having been, before the lapse of the State, 
managed by two brothers on behalf of the Rao, who then ruled Jalaun. The 
one brother was tho father of the parties, and the other brother had adopted 
the defendant. 

A claim for moveables had been found by the first Court to be barred by 
limitation, and had been no further pursued. The defendant Atma Bam died 
in 1894, and for him was substituted, on this record, his son Mabant Gobind 
Bao, now appellant, who was also guardian of two minor brothers. 

The relationship of the parties is shown in the following table. All the 
facts appear in their Lordships’ judgment. 

DinkatRao, died 1831. 


Balktisheu Rao, Raja Kesho Rao, 

died^l838. died 1880. 

Atma Ram (Defendant), 
adopted son, 
died 1894. 


......- 1 -- 

I I I 

Oovind Rao. Narain Rao. Babbk.»r R.ao. 


Sbeo Ram Jey Ram. 
Tantia. i 

Mabdo by 
adoption 
(Plaintiff). 


Atma Ram, Sita Ram Balkiishen Krishijn 
adopted by (Plaintiff). (Plaintiff). (Plaintiff), 
his uncle 


Balkriehen 

Rao. 


Raghunath 
(Plaintiff). 


m 
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. The qudstioDB sought to be raised on these appeals related to alleged.rigbts 
of Inheritanoe in the estate held during bis life by the late Baja Kesbo Bao, 
tilOM^Hghta being contested between Atma Bam on the one side, and His 
brothers on the other ; and [66] related to a declaration of their rights made by 
the High Court. The object of the defendant's appeal was to get rid of that 
declaration. 

The title alleged in the plaint, which claimed possession, was that "the 
father of the plaintiffs in 18/32 obtained from the Government the estate of 
Qursarai on an obari of Bs. 22,500 a year as a reward for his services that 
this estate had been managed by their father and his brother Balkrishen Bao, 
under the Baj of Jalaun, to which the estate belonged. Balkrishen, according 
to this plaint, had adopted the defendant, Atma Bam, and had died in the year 
1838, before the acquirement of the property by Kesbo Bao, and the defend* 
ant, being such adopted son, had no right to inherit from his natural father, 
Kesho Bao. 

The defendant, in his written answer, set up that, before the grant of 
1852 to Kesho Bao, the estate belonged to Balkrishen in proprietary right as 
ancestral property, and the defence was a title through Balkrishen. It was 
added that, with the sanction of the British Government, the defendant had 
been declared “ owner, and possessor, and gaddi-nashin ” of the estate in suit, 
which had been granted for life to Kesho Bao on an obari of the above sum, 
it having been recorded that after his death, " the obari should be fixed in the 
name of this defendant.” 

The principal issues raised questions of the terms on which the estate was 
held under the British Government; as to whether it was ancestral property, 
or acquired by Kesho Bao ; as to what the character and effect of his posses¬ 
sion had been, and whether the obari was a holding on the terms of the 
reduction of the revenue below what might have been assessed on the estate; 
also as to the meaning of the orders of the Government made in 1852 and 
1867, and whether the last was effective to confer estates of inlieritance, and 
on whom. 

The Deputy Commissioner found that the brothers, Balkrishen and Kesbo 
Bao, had no proprietary interest in Gursarai. There was, in his opinion, no 
evidence to show that the defend-[66]ant was in possession of any heritable 
zemindari interest in respect of which such a suit as the present could be 
maintained. According to this judgment the defendant held only an obari, or 
-jyht to have remitted to him a part of the revenue that was assessable on the 
estate. The suit was, accordingly, dismissed. 

That decision was reversed by the Commissioner who, however, concurred 
in the findings of fact by the Court below that, under the Jalaun State, the 
Gursarai estate was only under the management of the brothers, who had no 
proprietary interest in it, but had to account for the revenue collected by 
them, and pay the allowances assigned thereout; while the ruler of Jalaun 
could make rent-free grants within the estate. 

Under sections 584 and 585 of the Code of Civil Procedure this finding was 
final, as was adjudged by the High Court, who, however, assented to it. 

The Commissioner found that in 1852 Kesho Bao was in sole possession 
of the estate, as an obari, at Bs. 22,500 a year, receiving for his own benefit 
the difference between that sum and the annual yield of the estate. This 
privilege acquired by him was to pay a reduced jama, and was resumable by 
the Government, who could have raised, but allowed to remain as it was, the 
revenue to the full amount. To inherit the estate, subject to this, the plaintiffs, 
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in the Commissioner’s opinion, had tide. Their right, as they were the heirs 
of Kesho Rao, prevailed over that of the defendant, who had passed from 
among the sons of the latter, having been adopted by Balkrishen, who died 
before Kesho Rao acquired the estate. 

The defendant’s appeal to the High Court was heard by a Divisional 
Bench, SiR John Edge, C. J., and Young, J. In his appeal he abandoned 
what he had claimed in his written statecnent, viz., to be exclusively entitled 
to Gursarai as hair to Balkrishen. He now sought to maintain that the right 
to the inheritance, having been after the lapse of the State at the disposal of 
the Government, had been conferred upon himself; and that, in any event, he 
was entitled to half the properties in suit. 

[87] The following contains that part of the judgment of the Chief 
Justice which is referred to at the beginning of the judgment of the Lords of 
the Judicial Committee. 

” The estate of Gursarai had, prior to the death in 1840 of the boy-chief of 
the family of Jalaun, formed part of the property of the Jalaun State. On 
the death of the boy-cliief without issue, in 1840, his territories lapsed to the 
British Government. 

“ As appears from the judgment of the Lower, Appellate Court, Dinkar 
Rao, the father of Balkrishen Rao and Kesho Rao, had been in the manage¬ 
ment or charge of the Gursarai estate from at least 1815 down to his death in 
1831. In 1815 Dinkar Rao made up the accounts of the estate from 1776. 
Those accounts were returned for revision, and were, fifteen years later, 
finally accepted by the then chief of Jalaun. On the death of Dinkar Rao, in 
1831, Balaji Gobind, the then chief of Jalaun, wrote to Balkrishen Rao and 
Kesho Rao condoling with them on the death of their father Dinkar Rao, and 
desiring them to continue in the management of the fort and mahal. 

“ Gobind Rao Bala, who was the chief of Jalaun from 1832 to 1840, wrote, 
ordering a payment of a pension which had apparently been kept in arrear. 
The Lower Appellate Court considered that it appeared from letters which 
were in evidence that the Gursarai family, that is, Dinkar Rao and after him 
Balkrishen Rao and Kesho Rao, were treated by the chiefs of Jalaun with 
high consideration, and that, probably, the family of Gursarai was related to 
the chiefs of Jalaun. 

" In considering what had been, prior to the lapse of the Jalaun territories 
and estates to the British Government iii 1840, the position of the Gursarai 
family, Dinkar Rao and after his death Balkrishen Rao and Kesho Rao, and ther^ 
connection with the Gursarai estate, the Lower Appellate Court has found :— 
‘The evidence, however, establishes very clearly the fact that, under the Jalaun 
Government, the Gursarai family had no [fiSj proprietary right in the estate. 
They had to pay the allowances assigned to individuals upon that revenue, and 
the ruler of Jalaun was free to make rent-free grants within the estate.’ 
There can be no pretence for suggesting that, prior to the lapse of the Jalaun 
territories, including the estate of Gursarai, to the British Government in 
1840, Balkrishen Rao and Kesho Rao, or Kesho Rao alone, had acquired any 
proprietary or any heritable interest in the estate of Gursarai. It would be 
contrary to rudimentary principles of law to hold that an agent could 
adversely to his employer, acquire any proprietary or any heritable interest in 
an estate which he was managing for that employer, and in respect of which 
he was accounting to him. Indeed, the plaintiffs do not in their plaint 
suggest, nor is there any evidence, that any heritable interest in the Gursarai 
estate had been acquired by Kesho Rao or by any one jrior to 1862. It is 
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obvious that the Lower Appellate Court, when it found that from the date 
of thelat>8e of the Jalaun estates in 1840 until the death of Kesho Bao on the 
26th of October 1880, he had enjoyed the income of the Gursarai estate upon 
the sole condition of paying Bs. 22,500 annually to the British Government, 
did not mean by that hading that, prior to 1867, Kesho Bao had acquired any 
proprietary or any heritable interest in the Gursarai estate ; for in the opinion 
of the Lmwer Appellate Court, such proprietary title as was conferred on the 
family oTKesho Bao was conferred by the order of the Secretary of State for 
India in Council, conveyed by the despatch of the 28th of February 18G7, and 
not before. It is also clear from the judgment of the Lower Appellate Court 
that, from 1840 to 1852, Kesho Bao bad been permitted to enjoy the income 
of the Gursarai estate as an obaridar under a misconception on the part of the 
Government as to bis true position and rights.” 

It was then added that in 1852, when the orders of the Government, to 
the etfect that Kesho Bao’s rights should not be touched during his 
life, were communicated to the Governor-£69}General’s Agent, with a 
representation that the estate was an obari, wbat was then intended as the 
recognition of an old status was, in fact, the recognition of a new one. That 
status was, however, merely for the life of Kesho Bao, and the estate did not 
carry with it heritable rights. The judgment also referred to a suggestion 
made to the Court that the existence of the obari gave rise to the inference of 
a heritable estate, already and before then, existing in Kesho Bao. There had, 
however, been no descent of the Gursaj'ai riasat except* in the family of the 
chiefs of Jalaun; and all the documentary evidence was against there having 
been before the lapse of the estate any inheritance conferred. 

The judgment passed on to the effect of the order of the Secretary of 
State of the 25th of February 1867, sanctioning the family arrangement be¬ 
tween the sons of Kesho Bao, and conferring upon both the parties to this suit 
interests in the moieties of the estate. That the British Government had the 
right to confer such interests, and did confer them, could not be doubted. On 
the findings of fact of the Courts below, and on the construction of the order 
last mentioned, the judgment was tliat the claim of the plaintitTs to exclusive 
possession must fail. 

This was followed by the dismissal of the suit. With a view to settling the 
rights of the parties, a declaration was added that the defendant was entitled to 
a moiety only of the Qursarai estate, and that the plaintiffs were entitled 
among themselves, to the other moiety. 

, The defendant applead from this decree contending, among other objec¬ 
tions, that this declaration should not have been made. The plaintiffs afterwards 
obtained special leave to cross-appeal, and now claimed that, as declared by 
the High Court, they were, at all events, entitled to the half of the estate 
under the order of the 25th of Febmary 1867. 

Mr, Herbert Cowell, for the cross-appellants, respondents, obtained leave to 
begin, as their cross-appeal raised the whole question of title to the estate. In 
1840 the estate came under the revenue administration, and until December 
1852 the Agent to [60] the Governor-General in Bundelkhand controlled that 
administration for Jalaun. After that time theGovernment of the North-Western 
Provinces administered the District. Thereupon all mabals, or estates, would 
in ordinary course he brought under settlement, a survey would be made, an 
assessment of revenue would take place, and a jama be adjusted with those 
responsible. The rules to guide collectors were compiled and issued in 1848, 
showing clearly that those persons who were entitled to surplus profits, beyond 
the revenue demanded, would be the proprietors of the land in respect of which 
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they engaged for the revenue. .\nd us such proprietors they would, unless 
reason were assigned, possess the heritable estate. For the Gursarai riasat, or 
estate, Keaho Bao was admitted to engage for the revenue due thereon, and 
this he paid for forty years, from 1840 to 1380, in undisturbed possession. No 
village survey was made upon the estate, and in other respects it was treated 
as exempt from the ordinary course. The Government, in fact, instead of 
bringing Gursarai to an assessment at tl»e full jama, on the half assets prin¬ 
ciple, allowed Kesho Bao to pay a privileged jama of Bs. 22, 500 annually. This 
remission of revenue was generally attendant upon an interest in the land 
where admitted, and had not the Government been under an implied promise 
not to enhance that amount, they might have exercised their right to raise this 
jama. No such right was enforced. Tlio inference was a just one that, inas¬ 
much as the Government when they succeded to the rights of the Jalaun State 
did not effect any confiscation whatever of any Private right, there remained 
the proprietary right in the possessor, who was admitted on the above 
favourable terms to continue in the posse.ssion for forty years. The proprietor, 
as a general rule, was the person who engaged for the revenue, whether in a 
regular settlement or on special and exceptional terms, including such a holding 
as the one in question, locally known as an obari. It was argued that, as 
obaridar Kesho Bao had a heritable property in the land. The Government 
had the right to assess it to the full revenue, but there their right ended. 

[81] Reference was made to Thomason’s Directions for Settlement 
Officers, published by the authority of the Government of India in 1848. 

The Baja Kesho Bao had held possession, exclusive and adverse, for a 
period beyond limitation, in virtue of a proprietary right by title, family arrange¬ 
ment, and by recognition of Government. Thus it appeared that, on his death 
in 1880, the plaintiffs, his sons, became entitled to possession of the riasat. 
Tbe right of the Government was to bring the estate under assessment on full 
terms under the North-Western Provinces Land Revenue Act, XIX of 1873, 
Chapter III. The correspondence in evidence was referred to in order to show 
that the Government, not exercising any rights over the estate other than 
rights to the revenue, had left the proprietary rights to Kesho Bao, in whom 
they were at the time of the lapse, and had confirmed and granted the inherit¬ 
ance to him and his family. On the other hand, Atma Ram had not been 
shown to have acquired any right in the estate but such as he might have 
acquired under tbe grants made by the Government in 1852 and 1867 to Kesho 
Bao • and in virtue of such share in tbe succession as he might be found 
entitled to. If the contention failed that Kesho Rao’s other sons could rec^’ve 
more than the moiety, which was declared in the Secretary of State’s ord^ of 
the 25th of February 1867, still that order itself was conclusive against Atma 
Ram’s having a title to the whole estate. The High Court should not have 
dismissed the plaintiffs’ suit, but. in order to give effect to the declaration which 
the Court had made, the suit should have been decreed in their favour. The 
claim to such a decree would have been covered by the issues raised and the 
evidence adduced. 

Mr. J. D. Mayne and Mr. C. E. A. Ross, for the Appellant, were not called 
upon as to the title of Kesho Bao during his life, but as to the declaration 
added by the High Court at the dismissal of the suit. They urged that the 
plaintiffs had not come forward sotting up the case which the High Court had 
declared in their favour. They had, on the contrary, set up a claim which 
£62] was inconsistent with tlie declaration made after the dismissal of the 
suit. The appellant now only asserted his title to the moiety assigned to him 
in the order of the 25th of February 1867. 
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Mr. B. Cowdl, in reply, contended that the relief granted in the declaration 
Was right, upon the whole of the evidence, and the issues. There was no 
reason why the form of the decree should not be reconciled with the declaration. 

Afterwards, on the 24th June, their Lordships, judgment was delivered 

by Lord Hobhouse. 

The question raised in these appeals, arises out of transactions following 
on the merger of the Native State of Jalaun into the dominion of the East India 
Company. The earlier history of the case, which goes back so far as the year 
1840, is stated both succinctly and lucidly by the learned Chief Justice of 
Allahabad, and their Lordships need not re-state it except in bare outline until 
they come to the documents on which the Courts have differed. There has 
been very little dispute as to matters of fact; and now, as the appeal to the 
High Court was a second appeal, the facts found by the Commissioner of 
Jhansi, the First Appellate Court, are conclusively found ; but the three Courts 
below have taken different views as to the proper treatment of tbe case upon 
those facts. 

The property in dispute is the riasat or estate of Gursarai, consisting of 
60 villages and some other particulars. It was part of Jalaun, one of the 
subordinate Mahratta States or chieftainships within the large territory of 
Bundelkhand, the sovereignty of which passed to the Company by treaties 
with the Peishwa. The chioftainship was continued to the existing chief, 
called the Rao, and to his family, which became extinct in the year 1840. The 
estate of Gursarai was managed for the chief by Dinkar Bao, the bead of a 
noble family, till his death in 1831. lie had two sons, fialkrishen and 
Kesho. Balkcishen, having no issue, adopted bis nephew Atma, one of 
Kesho’s sons ; and he died about the time of the change of dominion. When tbe 
[63] Company’s officers came to make the requisite arrangements they found 
Kesho in occupation of the estate. 

It is conclusively established in this suit that Dinkar Bao and his sons 
had no proprietary interest in the estate ; they were only managers, accountable 
to their chief for the revenues and bound to deal with ths estate as he ordered. 
It is probable that the officers of the Company who came to deal with the Jalaun 
lands were, as both the Deputy Commissioner and the Commissioner of Jhansi 
have intimated, under a misapprehension on this point, and thought that Kesho 
enjoyed some proprietary holding on a favourable rent, called locally an 
obari tenure. We need not examine this hypothesis very closely. It would 
account for some inaccurate expressions which occur in the official correspond¬ 
ence, but it does not affect the official acts of the authorities. Kesho made 
himself acceptable to the British Government, and, though no sanad or grant 
of any kind was made to him, his possession of Gursarai was continued, and his 
]ama was assessed at the low rate^of Bs. 22,500. 

The earliest official document in the Record which relates to Gursarai 
is a letter dated the 8th of October 1852 from the Government of India to the 
Bundelkhand Agent. The material passage is as follows ;— 

"Case No. 1, Book 7.—Family arrangements of this description, His Lordship m 
Oouheil observes, particularly where no deeds are executed, are in general open to revision 
on the death of incumbents. The present incumbent has done good service, and his rights 
should not be touched during his lifetime, but on his death, His Lordship in Council desires 
the case should be reported for orders.” 

There is no clue to the meaning of the terms “ family arrangement ” and 
hia rights.” There may have been, as tfbove observed, some misapprehension. 
But the important pojnt to mark is that whatever benefit was given to Kesho, 
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the present incumbent, was for his life only, and that everything beyond that 
was reserved for further orders. 

Kesbo has had seven sons. The eldest, Tantia, rebelled in the year 1867, 
but he must have made his peace with the Government [64] afterwards, though 
not admitted to favour. The second, Jey, is dead and is represented in this 
suit by his adopted son Madho, one of*the plaintiffs. Atma was the third. 
He was the sole defendant in this suit, and appellant in the first appeal to the 
Queen in Council, but he has since died and has been replaced by his eldest son, 
Mahant Gobind. The four younger sous are plaintiffs in this suit. Two of 
them were born subsequently to the transactions now about to be mentioned. 

On the Slat of July 1866 Atma and his four then existing brothers signed 
an agreement to the effect that Atma, being the descendant of Balkrishen, the 
eldest son of Dinkar, was sharer of half the riasat, and the four others were 
sharers in equal shares of the other half. This agreement is of no legal validity 
in itself; if only because it was not registered ; but it is of importance as 
leading up to and explaining that which has legal validity. 

On the 4th of August 1866 Major McNeile, then Commissioner of Jhansi, 
wrote to the Provincial Board of Revenue intimating that Kesho was anxious 
to obtain the orders of Government regarding the terms on which his estate 
was to descend to his sons. The letter relates not only to Gursarai, but.to other 
villages which it seerffs had been granted to Kesho for his loyalty during the 
Mutiny. The writer mentions the agreement between the brothers thus : — 

“ All parties interested in the matter have consented that Atma Ram shall take half the 
estate on his fathur's death and the other four brothers one-eighth each, and this may be 
considered as finally adjusted.” 

He then goes on to suggest what shall be done with what he calls the 
quit-rent, meaning the obari or reduced jama. He goes into many particulars 
which need not be detailed now because they are summed up in a document 
of higher authority, which w’as not produced to the two lower Courts, but was 
before the High Court. 

That document is a letter from the Board of Revenue to the Government 
of the North-West Provinces. The material passages are as follows :— 

[0»] “ The Raja’s eldest son, who was a rebel in 1857, has been sot aside by a family 
arrangement, duly executed by all parties and attc-sLod before the Deputy Commissioner; 
and Atma Ram, the third son of the present Raja, has been declared to be the heir tc-^tlc 
Raj by virtue of an adoption on the part of his uncle, the late Raja. , 

“The rebel son of the present Raja is consequently excluded from the succession, and 
there would therefore appear to bo no reason why the Government should not authoritatively 
declare its intention in regard to the tenure upon which the estate is to be held after the 
death of the present Raja. 

“ The proposal submitted by the Commirt.-.ioMKr, and to which the Board see no objec¬ 
tion, are as follows;— 

“ The family compact is that Atma Ram shall succeed to the Raj and to one-half of the 
estate as adopted son of the late Raja Balkrishen. 

“ That the other four sons of the present Baja shall each take one-eighth of the estate. 

“ The Commissioner’s proposals in regard to the estate, are :— 

“ 1st. That the villages in Jalaun, granted in reward for the loyal services of the family, 
be at onoe resumed. 

“ 2nd. That on the death of the Baja, the present obari jama be raised from Bs. 22,500 
to Rb 26,000 per annum, and he continued to the family in perpe^ity. 
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" 3rd. That this obari grant be continued on the condition of the estate remaining in 
joint undivided possession of the family, and that if any member of it should cause his share 
to be divided off, such share be liable to assessment at full jama. 

'‘4tb. That Atma Ram be recognised as the heir to the title and privileges enjoyed by 
the present Raja, the latter (privileges), which consist in the exercise of police and judicial 
powers, to bedependenii upon a proper exercise of them by the Raja for the time being.” 

It may be observed here that the chieftainship of Atma in succession to 
Kesho did not form a term of the written agreement between the brothers, 
nor does it seem to have been at this time the wish of Kesho himself. But 
both Kesho and his sons recognized Atma as the son of Dinkar’s eldest sou ; 
and in later years Kesho treated him as head of the family. 

There are no letters in the records showing the transmission of the pro¬ 
posals through the regular stages to the Governor-General in Council, and to 
the Secretary of State in Council. They were probably pure formalities. 
The answer of the [86] Secretary of State is dated the 25th of February 1867, 
and is as follows :— 

“ Having considered in Council the letter of Your Excellency’s Government, No. 190, 
dated ‘i3rd November 1866, in which you suggest the continuance to the loyal members of 
the family of Kesho Rao Dinkar of Gursarai in Bundelkhand, of the entire estate now held 
by him, on the terms set forth by the Board of Revenue of the North-West Provinces and 
Commissioner of the Jbansi Division, I have to signify to you the ready assent of Her 
Majesty’s Government to the indulgence now accorded to the family of this meritorious 
chieftain. 

“ You will of course take measures to prevent the occurrence, on the death of the aged 
chief, of any dispute relative to the succession of the second son." 

Nobody has doubted that by the term “ second son’’ Atma is meant. It 
is to be observed that this -letter is not only the effective source of whatever 
title Kesho’s descendants have, but is also the most accurate statement of the 
true nature of the grant to them. Previous documents in 1852 and 1866 use 
some inapt and inaccurate expressions such as " family agreements,” “ rights,” 
“ descent” of the estate, and so forth. The facts as we now know them were, 
that suoh grant as was made, or can be implied, to Kesho was for his life only ; 
that there was no heritable interest to descend; that the reversion was vested 
absolutely in the Secretary of State in Council; and that his grant is described 
with exact precision as a continuance to Kesho’s family of the estate then held 
by him, and as an indulgence to them, on account, it is hinted, of his merits. 

The record contains other letters which passed between Kesho, Atma, and 

officers, but they do not give any additional light, unless it be to show that 
Kesho himself was quite conscious that the enjoyment of the property after his 
death was entirely in the discretion of the Government, only he claimed favour¬ 
able consideration on account of his services. He lived long, and died in 
the year 1880. In 1878 or 18?9 he entrusted the management of the estate 
to Atma, and declared him in a formal letter to bo head of the family. Some 
family disputes occurred, but were [67] composed, at least for the time, by the 
officials. On Kosho's death Atma took, or more probably retained, possession. 
The Government accorded the title of Baja to him, and the jama of the estate 
was raised, as intended, to Bs. 25,000. 

How soon afterwards disputes took their present form is itself a matter 
of dispute, hut at some time Atma refused to allow that his brothers owned 
shares in the estate, and they commenced this suit in March 1887. The 
plaintiffs claim the entire estate, as having been acquired by and inherited 
from Kesho; omitting mention of Tantia, and claiming to exclude Atma on 
the score that he .bad been adopted by Balkrishen. They refer to the 
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agreement of 1866, but only to contend that it is void. The defendant Atma 
also claims the whole estate, on the ground that it belonged to Balkrishen and 
had descended from him. He referred to the agreement of 1866 and to some 
order of Government in so obscure a way that it is difficult to know what he 
founds upon them. In fact both aides put forward unsustainable claims, and 
neither put forward the true case. When, however, the issues came to bo 
settled the effect of the proceedings of 1866 was brought into question. The 
issue was not clearly defined, but it was clear enough for both parties to go 
fully into evidence, and for the Courts to treat it as being the substantial point 
of dispute in the case. 

The Deputy Commissioner, who formed the Court of First Instance, shows 
that the family of Dinkar Bao were simply managers, and that the plaintiffs 
failed to prove any grant except that of the Secretary of State, which he 
calls the sanad on which the defendant bases his claim to succession. He 
dismissed the claim with coats. 

On appeal the Commissioner found that the estate was acquired by Kesho, 
and that the plaintiffs as heirs of Kesho had a title superior to that of the 
defendant; and he decreed accordingly. His view, to state it very briefly, was 
that in some way not now apparent the ownership of the estate had become 
absolutely vested in Kesho, and that the official correspondence and acts 
in 1852 and 1866 are explained by confining the [68] discretionary 
action of the Governmefit to the obari or favourable jama. That view has 
been supported by Mr. Cowell in argument at this Bar. It is true, as 
before observed, that some expressions in official letters tend to imply that 
th® writers ascribed to Kesho some proprietary interest which it is shown 
that he did not in fact possess. It is also true that the estate and the jama 
are not always clearly distinguished. But their Lordships find it impossible to 
read even one of the material letters without seeing that it refers to both estate 
and jama; and the correspondence as a whole would lose the greater part of its 
meaning if it were supposed that the Government was not exercising the dis¬ 
cretion which it had to determine how the estate should be enjoyed after 
Kesho’s death. 

To this effect was the opinion of the High Court, which reversed the 
decree of the Commissioner and dismissed the suit, but with a declaration the 
effect of which and the reasons for it are explained in the following passage at 
the end of the judgment of the learned Chief Justice ;— 

“ I would allow this appeal with costs, and dismiss tho suit with costs in all Courts, widva 
this exception that iu order, if possible, to prevent further litigation between these parties, 1 
would make a declaration, but without costs, that the defendant Atma Bam is entitled to a 
moiety only of the Gursarai estates, and that the plaiutiSs mter se are entitled to the other 
moiety. It ie true that no such declaration was asked for in the plaint, and that, as a 
general rule, according to the decisions of thoir Lordships of the Privy Council which havA 
been cited to us, a relief, a right to which is not disclosed in the plaint, and which is not 
asked for in the plaint, should not be granted. Mr. Beid, who has appeared before us oh 
behalf of the plaintiffs, has pressed ua to make a declaration, deolaring the rights of the 
parties in the Gursarai estate, and has informed us that the plaintifis raise no questioh of 
their rights intar se. Mr. Reid also asked us for a decree for possession to the extent wbieh 
might be covered by the declaration which we might make. This latter request we sbould 
not, in my opinion, accede to. The estate has not been partitioned and this is not a suit 
for partition. Should the estate be partitioned, then the plaintiffs can get posseeslon of 
those portions of the estate which may be allotted to thorn on partition.” 

The defendant’s appeal is for the purposa.of getting rid of this declaration. 
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[69] Their Lordships quite agree with the High Court that, as a rule, 
relief not founded on the pleadings should not be granted. But in this case, as 
their Lordships have been at pains to show, the substantial naatters which 
constitute the title of all the parties are touched, though obscurely, in the 
issues ; they have been fully put in evidence, and they have formed the main 
subject of discussion and decision in all three Courts. The High Court are 
right in treating the case as not within the rule. As between plaintiff and 
defendant the case has been thoroughly tried out. Indeed, Mr. Mayne for 
the defendant does not now dispute ihat tl.o other member's of the family are 
entitled to a moiety. It is quite right to make a declaration on the subject. 
But then their Lordships th’nk that the terms of the declaration maybe 
advantageously modified, and that the Court may found on the declaration an 
inquiry into the plaintiffs’ title. 

According to the letter of t"o 17th of Angu.st 1866, paragraphs G to 10, 
the persons entitled to the four shares, each to a separate share, arc “the 
other four sons of the present Raja.” Two of those sons are plaintiffs, and 
one being dead is represented by his adopted son, who is a plaintiff. Tantia, 
the oldest, is passed over in silence. But under the family compact which is 
the basis of the grant, Tantia takes a share. It was his claim by primogeni¬ 
ture which was set aside, not his claim as a sharer, as is clearly shown by 
Major McNeile’s letter. What has become of his share does not appear. 
The two youngest sons took no share under the coiqpact. It may be that by 
agreement of the brothers the plaintiffs are entitled as their Counsel state, but 
there is no proof, and no other allegation of it. The declaration should be 
founded on the grant by the Secretary of State, but that will not of course 
preclude the effect of any agreement between the brothers by which the younger 
brothers have been or may he admitted to a share, or other transfer of interest 
created. 

The same reasons which support the declaration also show the propriety 
of giving in this suit such effect to the declared title of the plaintiffs as 
circumstances may admit. The High Court has [70] made a declaration in 
favour of the plaintiff's, but it has dismissed the suit. Neither Atma Ram nor 
his son has shown any disposition to yield anything which the law does not 
exact. If the title of the plaintiffs is still disputed, they must bring anew 
suit, which would certainly increase expense; and in which, considering the 
peculiar nature of the grant, the lapse of time, and the uncertainty whether 
a declaration in a dismissed suit can supply a fresh starting ground, the 
cplaintiffs would run substantial risks of miscarriage. Instead of dismissing 
the suit, the better course will bo to direct an inquiry who are the persons now 
entitled, and to reserve further directions, under which it will probably be found 
possible to place them in legal possession and so to terminate this unfortunate 
litigation. The High Court haS quite rightly refused to malro any order for 
possession under present circumstances. 

The decree does not notice the personal position of Atma as head of the. 
family. He is now dead, and it does not appear that the title of Raja or any 
other position of dignity which the Crown may confer has been conferred on 
his successor. The provision against partition appears also to concern the 
Treasury alone, which was not willing to continue the favourable jama to any 
sharer who would not bold his share in an undivided state. 

With regard to costs, their Lordships think it just that both parties 
should bear their own. Both have made excessive demands. The plaintiffs 
have persisted in theirs up to the present moment. 
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The defendant persisted in his before the three lower Courts, though in 
the High Court he made an alternative ease that he was at all events entitled 
to a moiety. Even now, though he does not claim the entirety, his whole 
appeal is grounded on his objection to any declaration as to the moiety which 
is not bis. And he has excluded his co-sharers at least till the High Court 
judgment was delivered, if not later. 

Though their Lordships agree with the High Court on the substance of the 
case, and indeed are doing little more than to apply the views of the learned 
Judges in a more ample way, it will be simpler in point of form to discharge 
their decree and to [71] substitute a decree to the following effect;—Beverse 
the decree of the Commissioner of Jhansi. Declare that the defendant Atma 
Bam was entitled to a moiety only of the Gursarai estate, and that bis suc¬ 
cessors in title are now entitled to a like moiety. Declare that the other 
moiety belongs to the persons entitled thereto by virtue of the letter of the 
Secretary of State in Council, dated the 25th of February 1867, and according 
to the terms of the letter of the Board of Bevenue dated the 17th of August 
1866 (that is to say) the four biothers of Atma then living referred to in the 
last-mentioned letter or- those who represent them in title. Inquire who, 
having regard to the above declaration, are either directly or by inheritance, 
transfer, agreement or otherwise entitled to the last-mentioned moiety. 
Declare that as regards all proceedings in the Courts below, the parties are 
to bear their own costs respectively. Reserve further directions, and costs 
subsequent to this decree. 

As regards these appeals, both parties are in the wrong and they must 
bear their own coats. 

Solicitors for the Appellant aud Cross-respondent; Messrs. Pyke and Parrott. 

Solicitors for the Respondents and Cross-appellants: Messrs. Banken, Ford, 
Ford and Chester. 


NOTES. 

t For instances of tho rule as t > the decree being confined to roliefs in the pleadings, 
see also (190.S) 28 Bom., 16'^ ; (1904) 6 Bora. L.R., 288; (1909) 11 Bom. L.B., 606.] 


[ 21 All. 71 ] 

The .24th June and 27th July, I89S. 

Present: 

LoBt).s Watson, Hobhouse and Davey, and Sir B. Couch. 

Sham Sundar Lai and others.Plaintitfs, Appellants 

and 

Achhan Kunwar and another.£>efendants, Respondents. 

[On appeal from the High Court for the North-Western Provinces.] 

Estate of Hindu widow, or daughter—Powers to alienate family estate — 
Ancestral family trade—Powers of manager. 

The estate of a Hindu family, in which, after the death of the father and his widow, a 
daughter held an interest for life, comprised a family trade, carried on by a manager on her 
account. 

iYefd that the restriction upon her power to alienate remained the same, notwithstand¬ 
ing the trade, without being relaxed on that account. 
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JaitUying necessity, or good grounds, after due inquiry, for belief in its existence, would 
bave been required to tender valid an alienation made by her of the family estate. 

[72] The case of a widow, or of a daughter under such circumstances, differs from that 
of the manager, or head of an undivided family, who manages an ancestral trade, and has a 
certain power to pledge for the requirements of the business. The validity of his charge, 
however, on the family estate, where there is a minority, or non-consent, among the 
members of the family, depends on proo^that the charge was necessary, or was believed to 
be so by the mortgagee, after due inquiry. 

. , The manager, appointed by the daughter, on whom the family estate has devolved, has 
no larger power to pledge the ancestral assets than his principal. 

Jt is not incumbent on the defendant who relics on the absence of legal necessity for 
the borrowing by a woman, bolding her limited estate, to plead or to prove such absence ; 
but it is for the plaintiff to state and to prove all that will give validity to the charge. 

Lala Amarnath Sah v. Bani Achhan Kunwar, (189-2) L.R. 19 I.A., 196 ; a. C., I. Ij. R. 
14 All., 426, referred to and followed. 

Appeal from a decree (15th January 1895) of the High Court, reversing a 
decree (9th June 1892) of the Subordinate Judge of Bareilly. 

The plaintiffs now appellants wero bankers in Philibhit. The defendants, 
respondents, Achhan Kunwar, and Inayah Singh, mother and son, were the 
daughter and grandson, of Raja Khairati Lai, who resided in Bareilly. He 
died without a son in 1866. The daughter, who was married to Raja Lalji, 
succeeded for her daughter’s estate on the death of her father’s widow, Hulas 
Kunwar, on the 22nd of June 1878. The son, Ina^at Singh, was the only 
surviving, next reversionary heir, expectant on the death of his mother. She 
had one other son, Shamsher, who died before this suit was brought. 

Besides owning zemindaris, Raja Khairati Lai had a hundi business, and 
lent money. This, after his death, was carried on by Raja Lalji, for the benefit 
of the widow. lie was the husband of Achhan Kunwar, and he afterwards 
managed the business for her. He died in 1889. 

This suit (2nd June 1890) was brought to enforce two mortgages securing 
sums of money, together with interest. The first was dated the 2nd of 
December 1877 ; the second, the 1st of April 1881. 

[73] On the 5th of March 1877, a mukhtarnama to - Raja Lalji was 
executed by the widow and the two respondents. This authorization came 
into question in 1886-87 m Amamath Sak v. Achhan, Kunioar, (1892) L R 19 
I. A., 16; s. C., I. L. R., 14 All., 426. 

The facts of the case, and the contents of the documents, are stated in their 
Lordships’ judgment. 

The main question on this appeal related to Aclihan’s having possession, 
as a daughter, for life, of a family inheritance, which included an ancestral trade, 
the latter having been carried on, on her behalf, by a manager. The question was 
whether the restriction on her power, as a daughter, to charge the inheritance 
with mortgages, was or was not relaxed by reason of the requirements of the 
family business, and her position in reference to it. 

In a joint answer the two defendants set up that they had no knowledge 
of the mortgage of the 2nd of December 1877, which was signed by Raja Lalji 
only, and that his signing was unauthorized by them. They stated that the 
mortgage of the Ist of April 1881 had been sealed by them under his influence, 
and without their knowing that a liability upon the family estate was thereby 
acknowledged. 

The Subordinate Judge found that Raja Lalji was duly authorized by the 
defendants, now respondents, in regard to the first of the two mortgages, and 
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that it was supported by good consideration. He found that the second, also, 
had been sealed by them of their own free will and consent. He decreed the 
plaintiffs’ claim. 

On appeal, see I. L. R., 17 All., 125, the High Court (Sir .JOHN Edqb, 
C. J., and P. 0. Banerji, J.) held that Achhan Kunwar, who signed the 
mukhtarnama of the 5th of March 1877, understood that she was signing a 
document which empowered her husband,* Raj a Lalji, to act as the agent of 
the family in the management of the zamindaris and family estate, but no 
more. That its object and scope were not explained to any of the persons who 
executed it, and that neither [74] of the respondents was bound by it. In ad¬ 
dition to this, the Court found that it was not proved that there was any neces¬ 
sity for borrowing the money secured by the mortgage of the 2nd of December 
1877, or that those who were stated to have lent it had made due inquiry as to 
the necessity for the loan. With regard to the mortgage of the 1st of April 1881, 
the appellate Court found that no receipt of consideration by the respondents 
had been shown, nor had it been proved that the document was ever explained 
to Achhan Kunwar. They found that Inayat “ blindly executed it at the bid¬ 
ding of his father Raja Lalji,” but added ** even if it were to be assumed that 
he understood its scope and effect, that would not entitle the plaintiffs to the 
relief claimed by them.” 

They found that Inayat had no present vested interest in the estate. As a 
reversioner ha had no power to sell, or to mortgage, his interests in expectancy ; 
Bam Chunder Tantra Doss v. Dhurmo Narain C hitcher butty, (1871) 15 W. R., 
F. B., 17, was referred to on this point. 

They found no proof that the daughter, or her son, or the family property, 
were under any liability in respect of any part of the money, the alleged consi¬ 
deration for the mortgage of the 1st of April 1881, or that either of the two had 
received any of it. They found that mortgage not to be binding upon Achhan 
Kunwar, or her estate as a Hindu daughter. Also, they found that Shaitisher, 
her son, was then alive, and had an equal interest with Inayat, in expectancy ; 
neither of them being capable of binding that prospective interest. There was 
no valid mortgage at all; and further, that advantage had been taken of Inayat's 
inexperience. They decreed the appeal, dismissing the suit. The j^idgment 
of the High Court will be found reported at length in I. L. R., 17 All., at 
pp. 127, et seqq. 

The plaintiffs having filed this appeal— 

Mr. Cozens Hardy, Q. C., and Mr. H. Cowell, for the appellants, argued 
that the respondents were bound by the mortgages in suit which operataA 
as charges on the family estate [75] There had been sufficient evidence 
that Rani Achhan Kunwar had, as well as her son, understood the documents 
which they had sealed. They could hardly have been under the belief that the 
mukhtarnama of the 5th of March 1877, which empowered Raja Lalji to act 
for them, was only to manage the zamindaris and general property left by Raja 
Khairati Lai, and not raise money for the family business. But the main 
point was one upon which there should have been an issue, as being the impor¬ 
tant question really in contest, what was the implied authority of the agent and 
manager Lalji to pledge the assets of the estate for the conduct of the family 
business in hundis and money dealings ? The assets of the respondents had 
been taken to these particular transactions, from abundant caution, to obtain the 
concurrence of the members of the family having interests in the inheritance; but 
the engagement in trade must be regarded as the source, at once, of the authority 
and the necessity. In such a case third parties dealing with the firm, carried 
on after the death of the founder, could not know the precise rights vested ia 
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eaoh member of the family partnership, but they would regard the manager as 
empowered to act in the matter of raising money for the requirements of the 
business. The managing member of a family under the Mitakshara, where that 
family was a trading firm, was entrusted with the full conduct of its affairs, 
though some of the members might be minor in age. Trade liabilities affected 
the family estate. Thus a question had arisen of partnership liability and 
agency. 

Beference was made to— 

Ram Lai Thakursidas v. Lakhmichand Muniram, (1863) 1 Bom, H. C. R., 
App., lil at p. LXXI; Johurra Beebee v. Sreegopal Misser, (1876) I. L. R., 1 
Oal., 470; Joykisto Cowar v. NtUya Nund Nundy, (1878) I. L, R., 3 Cal., 738 ; 
Bemola Dassee v. Mohun Dassee, (1880) I. L. R., 5 Cal., 792, 805 ; Dowlut Bam 
V. Mehr Chand, (1887) L. R., 14 1. A., 187 ; I. L. R., 16 Cal., 70 ; Samalbhai 
Nathubhai v. Sameshoar Mangal, (1880)1. L. R., 5 Bom., 38. 

[76] Mr. J. D. Mayne for the respondent Achhan Kunwar, who alone 
appeared, argued that the suit had been rightly dismissed. There was no 
sufficient evidence of the defendants’ having understood the effect of either of 
the documents, and one of them was a parda-nashin. The mukhtarnama 
under which Lalji professed to act in executing the mortgage of the 2nd of 
December 1877 was not understood by Achhan Kunwar, and the transaction 
was not binding on Inayat, who was a minor at the time. The mortgage of 
the Ist of April 1881 was without any more considenation given than what 
was already contained in security already invalid as against the daughter 
who sealed it. 

There was no evidence that Achhan Kunwar knew anything about this 
second bond. Nor that Inayat Singh knew what he was executing, nor that 
he received such explanations as should have been given in the case of a son 
who had recently reached majority and was acting under his father’s directions. 

As to the question of necessity, the burden of proof had been entirely on 
the appellants to prove a justifying necessity. But on all the facts in evidence 
it was clear that the finding of the High Court was correct as to the absence of 
such necessity. Some of the items in the account belonged neither to the 
family expenses nor to the liabilities of the firm; and it was part of the 
Appellants’ case to establish affirmatively the necessity of the loan ; Lala 
Amarnath Sah v. Bani Achhan Kunwar, (1892) L. R., 19 I. A., 196; I. L. R., 
14 All., 420. 

The authority of Raja Lalji could not be implied from his position as 
manager. The power to mortgage this ancestral family estate could only be 
founded on proof of recognised necessities. None had been shown to exist. 
Therefore neither the principal in this case, holding the daughter’s estate, nor 
the agent, had power to bind by'their direct alienation any part of the family 
estate inherited from Khairati. 

Mr. Cozens Hardy, Q, C., replied. Afterwards on the 27th of July their 
Lordships’ judgment was delivered by Lord Davey. 

[77] On the 2nd June 1890 the present appellants brought their suit in 
the Court of the Subordinate Judge of Bareilly against the present respondents 
for Rs. 32,858-8-6 on account of a bond dated the 2nd of December 1877, and 
Rs. 63,485-4-6 on account of a subsequent bond dated the 1st of April 1881, in 
all Rs. 86,338-13, and to enforce payment by sale of the property purporting 
to be hypothecated by the two bonds. The First Court found that the 
jMrsonal remedy upon the bonds was barred by limitation, but that the bonds 
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were etTeotual against the property. The High Court held that the property 
was not bound and dismissed the suit. 

The property sought to be sold for payment of the bond debts was formerly 
the estate of Raja Khairati Lai, who died in 1866. He seems to have carried 
on during his lifetime a business of money-lender and dealer in hundis. He 
left no sons, and his widow Rani Hulas Kunwar, on his death, succeeded to 
a widow’s estate in his property. He left one daughter, the respondent 
Mussamat Achhan Kunwar, who was married to Raja Lalji and had two sons, 
Inayat Singh the other respondent and Shamsher who died some time after 
the 1st April 1881, the date of the second bond. Hulas Kunwar died on the 
22nd January 1878 and Lalji died about 1888. Lalji during his lifetime 
seems to have managed tlui property for Hulas Kunwar, and after her death 
for his wife Achhan Kunwar, who on death of her mother succeeded to her 
father’s property for a daughter’s estate. Inayat Singh though named as a 
respondent did not appear on this appeal. 

On the oth of March 1877, Hulas Kunwar and the two respondents, 
executed a mukhtarnama of that date whereby they purported to appoint Lalji 
as the mukhtar-a’am and to empower him on their behalf (amongst other 
things) to borrow money and execute documents or hypothecate, mortgage, 
sell or otherwise transfer moveable and immoveable property. 

The bond of the 2nd of December 1877 purports to be made by Raja 
Lalji, son-in-law, HulaS Kunwar wife, and Achhan Kunwar daughter, and 
Inayat Singh grandson, heirs of Raja Khairati £78] Lai, and contains an. 
hypothecation of certain property formerly of Khairati Lai and described as 
" in our possession and enjoyment as proprietors ” for Rs. 10,000, of which 
Rs. 7,683-3 is deducted on account of debts previously due to the creditors and 
Rs. 2,311-13 is said to be paid in cash. It is signed by Lalji alone, and it is 
at least doubtful whether such an execution would be a valid exercise of the 
power of attorney^ but the Counsel for Achhan Kunwar declined, very properly,, 
to insist upon this point. 

The second bond of the let of April 1881 purports to be made by the same- 
parties other than Hulas Kunwar (who was then dead) under the samedescrip- 
tion as in the previous bond. It commences with a declaration that Rs. 20,000' 
have been found payable by them to the creditors on account of prior debts 
and intei’est on two bonds for Rs. 30,000 as detailed below in addition to the 
principal amount of the two bonds aforesaid, and contains a statement that 
“ the creditors have no deed of any sort other than the bond dated the 26th of 
May 1877 and the bond dated the 2nd of December 1877, which are pay¬ 
able, and this bond.” The zamindari property hypothecated is admittedly, 
part of the estate of Khairati Lai. Tiio mortgagors “ profess to bind all rights 
which we possess or may possess in future.”. The .Rs. 20,000 acknowledged 
to be owing is thus made up :— 

Rs. a. p. 

Interest on two bonds, less previous payments ... 8,100 0 0 

In respect of the Rukka dated let December 1880:— 

Principal ... ... ... ... 10,475 0 0 

In respect of the interest on the amount of the Rukka... 1,300 14 0 

In cash ... ... ... ... ... 124 2 0 

20,000 0 0 - 
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t79] And in a note to the Record the sum of Rs. 10,475 

is explained 

to 

be 

made up as follows :— 

Rs. 

a. 

P- 

On 22nd June 1879 for revenue 

2,000 

0 

0 

On 5th November 1879 to pay interest to 

Intizam Begam ^... 

1,575 

0 

0 

On 17th May 1880 to defray expenses of 
daughter’s marriage 

2,000 

0 

0 

On 2nd August 1880 to pay interest to Moti 

Ram Sah 

4,000 

0 

0 

On 9th October 1880 to pay interest to 

Intizam Begam 

900 

0 

0 


This bond is executed by Raja Lalji by the affixing of the seal of Achhan 
Kunwar and by Inayat Singh then of age. Jt should be mentioned that by 
a previous power of attorney, dated Isfc August 1878, Inayat Singh, Achhan 
Kunwar and Lalji in his own right and as father and guardian of Kunwar 
Shamsher Bahadur, appointed Lala Shankar Sahai their general attorney and 
agent with power (amongst other things) to have documents executed by them 
registered. The bond of 1881 was registered on the admission by this person 
of the execution, completion and receipt of Rs. 124-2 in cash on behalf of the 
executants. 

What was the position of the parties at the respective dates of the execu¬ 
tion of these two bonds ? At the date of the bond of 1877, Hulas Kunwar as 
tbe heir of Khairati Lai was the owner of his estate, but with a restricted 
power of alienation. Achhan Kunwar was next in succession, and would, if 
she survived her mother, heeome her father’s heir and take the estate subject 
to the same restriction. Inayat Singh was one of the two male heirs next in 
succession to the restricted estates who would be full owners in the event of 
their surviving their grandmother and mother. Inayat was moreover a minor. 
At the date of bond of 1881, Achhan Kunwar was owner of the property for a 
daughter’s estate with restricted power of alienation and Inayat Singh was 
one of the heirs apparent. At both dates [80] Inayat Singh was living in his 
father’s house and dependent upon him. In 1877 neither Achhan Kunwar nor 
Inayat Singh (even if he had been of age) could by Hindu law make a 
disposition of or bind their expectant interests, nor does the deed apply to any 
but rights in possession, and in 1881 Inayat Singh was equally incompetent 
to do so, though the deed purports to bind future rights. To give validity to 
the bonds as against the estate of Khairati Lai the plaintiffs and appellants 
must show that there was legal necessity for raising the money by a charge 
on Khairati’s estate, or at least that in advancing their money the creditors 
gave credit on reasonable grounds to representations that the money w'as wanted 
for such necessity. It is not a case in which all the kindred of Khairati have 
assented or could assent to the bonds or either of them, and the circumstances 
are not such as, in the opinion of their Lordships, to raise any presumption 
from such concurrence as there was of Achhan Kunwar and Inayat Singh in 
the first bond or of Inayat Singh in the second bond that the transaction was 
a fair one or one justified by Hindu law. In order to raise such a presumption 
the consent of the deceased’s kindred to his widow’s or daughter’s alienation 
must be shown to he given with a knowledge of tbe effect of what they were 
fioing and an intelligent intention to consent to such effect. There is a complete 
absence of any such evidence in the present case. Achhan Kunwar was a purdah- 
nashinlady. In her evidence she states that she remembers having executed a 
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mukhtarnama in Lalji’s name with a view to manage the villages. She did not 
know her estate was encumbered, and came to know of the existence of debt when 
the Faharwalas filed a suit. She does not know the mortgagees. She did not 
borrow any money from them and never heard of Lalji having borrowed money 
from them, hut since the filing of the present suit she came to know that a demand 
was made upon herself and her son. “ Raja Lalji never consulted me in 
matters relating to the management of the estate. He was my elder and malik,. 
and out of respect for him I could not interfere.” Inayat Singh admits the 

[ 81 ] execution of the power of attorney in 1877, but says that at that time 
he had not sufliicient maturity of understanding to judge of what he was. 
writing. Indeed, as already mentioned, he was a minor at the time. He says 
he signed the document of 1881 because filial duty prevented him from dis¬ 
obeying his father’s order. So long as Lalji was alive the income of the ilaka 
was brought to and spent by him. His parents and he lived together. There 
is no evidence that either Achhan Kunwar or Inayat Singh had any advice on 
the matter independent or otherwise. It is unnecessary to pursue this topic 
further. 

Nor is there any proof of any legal necessity for borrowing on the credit 
of Khairati’s estate or of any such representation made to the creditors as 
could give validity to either of the bonds sued on. It is unnecessary to discuss 
the evidence that was offered because the learned Counsel for the appellants 
very properly admitted that if it was incumbent upon them to prove a legal 
necessity for the borrowing the appellants had failed to do so, but they contend¬ 
ed, first, that the absence of necessity was not pleaded in the written statement 
of the defendants and there was no issue raising the question, and, secondly^ 
that Khairati’s estate included the business of a money-lender or dealer in 
hundis which was carried on after his death for the benefit of his heir under 
the management of Lalji, and that as such manager Lalji had by Hindu law 
a power to pledge any part of the estate for the purposes of the business. 

As regards the bond of 1877 their Lordships think that paragraph 3 of 
the written statement of the defendants sufficiently, though not in such precise 
or accurate language as is desirable, raises the absence of necessity for the 
borrowing as a defence, and that the 3rd issue as settled by the Judge after 
presentation of the written statement is directed to the same point. But 
their Lordships observe that in a suit like the present on a bond made by a 
person with restricted power of alienation the defendants are not required to 
plead the absence of legal necessity for the borrowing. It is for the plaintiffs to 

[ 82 ] allege and prove the circumstances which alone will give validity to th^ 
mortgage, and they repeat what was said in the judgment of this Board 
in an appeal arising out of a suit on another bond executed by Hulas 
Kunwar, L. R., 19 I. A., 196 :— 

" When the issues were settled this point was treated as belonging to the 
defence and was raised in the form of a question how far the objections resting 
on the absence of necessity were tenable. It is obvious tliat such a mode of 
raising the question is incorrect, because it appears to assume that it was for 
the defendants to show absence of necessity; whereas the rule is that a mort¬ 
gagee claiming title under a Hindu widow as against her husband’s heirs 
should prove the validity of his mortgage.” 

Moreover it appears from the record that the question of necessity was 
explicitly raised in the first reason of the present respondents for their appeal 
to the High Court, and the present appellants, so far from complaining that the 
question was not in issue on the trial before the Subordinate Judge, accepted 
the issue, and in their 3rd and 6th reasons contended that upon the evidence it 
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bad been establisbed that tbe oonsideration of tbe bond of 1877 was advanced 
for legal necessity after due and proper inquiry, and as regards the considera¬ 
tion of tbe bond of 1881 also that it was advanced for meeting family neces¬ 
sities and in any case under the bond fide belief that it was required for such 
purposes and after due and reasonable inquiry. And the case was dealt with 
in tbe High Court upon this footing. 

Their Lordships think that th^ second point made by the appellants is 
unsupported either by reason or authority. The owner of the business at the 
time of the execution of the bond of 1877 was Hulas Kunwar, and Lalji was 
managing it as her agent only and for her benefit, and she could not of course 
confer on her agent any larger power than she had herself, and there is no 
exception from the restriction on alienation by a Hindu widow when the 
estate consists of or includes a business. [ 88 ] The authorities quoted 
by Mr. Cowell have no application to the case. They were oases of a 
family business being carried on by the manager of an undivided family estate. 
In that case the manager of a family business has a certain power of pledging 
assets for the requirements of the business. But tbe position of a Hindu 
widow or daughter is not by any means the same as that of the head of 
an undivided family, an^ even in the latter case the validity of a mortgage 
by the manager of a family business without the concurrence of the other 
members of the family, or when some of those members are minors, depends 
on proof that the mortgage was necessarily entered into in order to pay the 
debts of tbe business. This is clear from the cases qjted, including that of 
Doulut Ram v. Mehr Chand, L. B., 14 I. A., 187. To use the language of 
Mr. Justice Pontifex in a judgment quoted in that case, the touchstone of 
the authority is necessity. 

These considerations dispose of the appeal so far as it rests on the bond 
of 1877 alone. But the appellants say that the earlier bond was confirmed 
by tbe bond of 1881. It remains to consider the validity of this bond cs 
against Khairati’s estate represented by the two respondents. By the 5th 
paragraph of their written statement the defendants plead that they signed 
the bond at the earnest request of Lalji, whose position in the family 
influenced them, and that at the time of execution of the said bond they did 
not understand the nature of the document, nor were they informed that the 
debt incurred or admitted under the bond in question was actually payable 
and was such as would create liability upon the estate of Khairati Lai. One 
of tbe issues upon which tbe case was tried was founded upon this paragraph 
of the defence. The evidence of the two respondents has been already referred to. 

The admission of the bond of 1877 is contained only in the statement 
that the creditors have no deed except the bonds of the 2.5th of May 1877 
and the 2nd of December 1877, “which are payable,” and this bond. The effect 
of these apparently innocent [ 84 ] words was certainly not likely to attract the 
attention or arouse the suspicion of the executants of the bond unless it was 
specially explained to them. 

The Subordinate Judge on this issue found in favour of the appellants. The 
High Court reversed this finding and found that the bond of 1881 was not 
explained to Achhan Kunwar and that it is not proved that she understood that 
bond or the liabilities it purported to create or admit. The Court also found 
that it was not proved that there was any family necessity for the making of the 
bond of 1881 or that the mortgagees satisfied themselves upon any reasonable 
inquiry that there was any family necessity for the making of that bond. 

It will be convenient to examine the nature of the consideration for the 
bond of 1881. The first item is made up of compound interest on a bond 
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dated the 25th of May 1877 and the bond of the 2nd of Deoember 1877. 
There is no evidence whatever that the bond of the 25th of May 1877 was 
binding upon Khairati'a estate or upon either of the defendants—and their' 
Lordships have already expressed their opinion that the bond of the 2nd of; 
December was not binding on Khairati’s estate. There is no proof that the' 
sum of Ks. 2,000 was owing for revenue, or if it were that it was necessary 
to borrow in order to pay it. Then come^two items for interest to Intizam 
Begam. The principal witne.ss for the appollants was Nand Kishore, the father, 
of Gobind Prasad one of the appellants. Ho states that Lalji and Inayat Singh 
asked him to get some more money advanced to them and accordingly he got 
Es. 30,000 advanced to them by Intizam Begam, wife of Asman Khan, and thati 
she had obtained a decree, but against whom is not stated. Even assuming that, 
Nand Kishore’s statement may be relied on, it does not prove that Intizam- 
Begam’s debt bound the estate of Khairati Lai, but their Lordships observe that 
no question on this point was addressed to Inayat Singh in cross-examinationj 
and Nand Kishore’s statement is uncorroborated. There is no explanation why 
the expenses of “ daughter’s marriage” (which apparently means a daughter 
[88] of Lalji and Aciihan Kunwar) should be paid out of Khairati’s estate 
instead of by her father Lalji. And lastly the payment to Moti Ram Sah was 
for interest on the bond which was decided not to constitute a charge on; 
Khairati’s estate in the case already referred to and reported in 19 Ind. Ap.., 
196. It does not appear to whom the small balance of Rs. 124-2 was paid,, 
and it is conjectured th^t it was applied in paying the cost of the stamp. It, 
is therefore not proved that any part of the debt which Achhan Kunwar pur¬ 
ported to admit and which formed the consideration of the bond of 1881 was. 
a debt for which Khairati’s estate was liable, and as to the greater part of it 
there is proof that Khairati’s estate was not liable for it. 

The respondents’ admission could not make it a debt of Khairati, or, 
one for which his estate is liable, and that is the only question in this suit. 
It was not contended that the bond could be enforced against Achhan Kun- 
war’s interest in the income of the estate during her lifetime, but their Lord- 
ships think it right to add that there is no proof, and having regard to the. 
relation both of Achhan Kunwar and Inayat Singh to Lalji, and to her own 
evidence and that of Inayat Singh which has been quoted above, the form of. 
the professed admission of the bond of 1877 and to all the other circumstances 
of the case they do not believe that the nature and effect of the bond of 1881 
or of the admission of liability for past; debts contained in that bond was ever 
explained to or properly appreciated by either of the respondents, and they do, 
not differ from the finding of the High Court on this issue. 

Their Lordships will therefore humbly advise Her Majesty that the appeal 
be dismissed and the appellants must pay the costs of the respondent Achhan 
Kunwar, who alone appears on this appeal. 

Solicitors for the Appellants—Messrs. Railken, Ford, Ford and Chester. 

Solicitors for the Respondents—Messrs. Fyke and Parrott. 

NOTES. 

( I. Tbo principles laid down in 6 M.I.A., 393, have been applied to the transactions' 
of limited estate-holdors, such as the Hindu widow ;—33 Cal., 842 ; 8 C. L. .T., 458. 

II. Onus is on those who assert that the alienation was justified :—(1908) 35 Cal., 420 ;■ 
(1902) 14 M. L. J., 139 ; (1907) 6 C. L. J., 490. 

III. As regards the diSorence between the powers of a Hindu widow and those of the 

manager, see also 13 Mad., 189 ; 20 M. Li. J., 371 (unjustified alienation by former, voidable ; 
that by latter, void) ; (1910) M. W. N., 799 ; (1904)7 Bom, L. R., 172 ; (1907) 9 Bom. L. R., 
1114 ; (1908) 32 Bom., 577 (improvement). i 


408 



QUfiENrEMPRESS V; MAN MOHAN LAL &0. [1898] I.L.H; 21 All. 86 


IV. As regards trading debts and transactions of limited estate-holders, see the Full 
Bench decision in (1901) 26 Bom., 206 and also (1915) 2S M. L. J., 696 ; 29 I. C., 957, on 
appeal from (1914) 24 1. C., 398 (Mad.). 

V. As regards the scope and effect of the consent of reversioners to an alienation by 
the Hisdu Widow,see the Privy Council decisions in (1915) 42 Cal., 876 ; (1907) 30 All., 1 ; 
the Pull Bench decisions in (1913) 40 Cal.. 721 ; (1898) 21 Mad., 128 ; (1908) 31 Mad., 366 ; 
(1915) 28 M. L. J., 1; also (1914) 24 I. C., 417 (Punjab)—the recent decisions adopting 
the view that in cases where the alienation cannot bo supported on the theory of surrender 
and acceleration of estates, the consent nf reversioners gives rise to a presumptive but 
rebutable evidence of the cxi.stonco of the justifying circumstances like necessity and has the 
practical effect of shifting the onu.s of proof. 

VI. As regards the essentials fora valid consent, see also (1910) 11 C. Ij. J., 563; 
(1901) 28 Cal., 646 ; (1906) 8 Bom. L. R. 252. 

VII. A reversionary interest is only a spes suecessiones and cannot be dealt with by way 
of transfer (1906) 29Mad., 390; (1905) 29 Mad , 120; (1901) 14 M. L. J. 175 ; (1903) 13 
M. L. J. 323 ; (1901 24 All. 94 ; (1908) 31 All. 53 ; (1908) A. W. N. 284 ; (1909) 32 All. 88 ; 
(1910) 9 1. C. 26 (All.) ; (1902) 29 Gal. 355; (1907) 9 C. L. J. 50 (Mahomedans) ; (1909) 
10 C. L. J. 263 ; (1909) 2 I. G. 865 (Mahomodaiis) ; (1906) 8 Bom. L. B. 781 (Mahomed.-ins) ; 
(1908) 10 Bom. L. R. 210; (1910) 12 Bom. L. R. 911 ; (1907) 10 O. C. 277. See also 
(1905) 8 O. C. 349.] 


[86] REVISIONAL CRIMINAL. 

The 11th August, 1898. 

Present: 

Sir Louis Kershaw, Kt., Chief Justice, and Mh. Justice Burkitt. 

Queen-Empress 

versus 

Man Mohan Lai and another.'* 

Criminal Procedure Code, sections 110, 121, 61i, Sck. V, Form No. XLVI — 
Security for good behaviour—Conviction of principal—Forfeiture of 
bond—Mode of proving conviction. 

Where a person has given a security bond under .section 118 of the Code of Criminal 
■pocedure for the good behaviour of another, and the principal during the term for which the 
'bond is in force is convicted of an offence punishable with imprisonment, the production of 
the conviction and, if necessary, of proof of identity of the principal, is sufficient evidence 
upon which the Magistrate is authorized to issue notice to the surety under section 514 of the 
, Code to show cause why the penalty of the bond should not bo paid. In such case it is for 
the surety to show what cause ho can. It is not incumbent on the Magistrate to re-summon 
the witnesses on whose evidence the principal was convicted and practically to re-try the case 
against the principal. 

The facts of this case sufficiently appear from the order of the Court. 

The Officiating Government Advocate, Mr. A. E. Ryves, for the Crown. 

Kershaw, C. J., and Burkitt, J. —This is a reference made under the 
following circumstances by the learned Sessions Judge of Allahabad. In'July 
1897, one Ballam Das was bound over by the Joint Magistrate to bo of good 
behaviour for two years, and two persons became sureties for bis good behaviour 
during that period. In .January 1898, the said Ballam Das was convicted by 
a bench of Honorary Magistrates at Allahabad of the offence punishable under 
section 323 of the Indian Penal Code. Subsequently the District-Magistrate, 
in the exercise of his powers as such, recorded a proceeding setting forth the 
above facts, and stating that it had been proved to him that a broach of the 
hond had been committed. Thereupon the District Magistrate issued to Ballam 

• Ctiminal Revision No. 451 of 1898. 
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and his surviving surety a notice in the Form No. XLVI in Schedule V to the 
Code of Criminal Procedure. After hearing the cause shown the Magistrate 
ordered the penalty of the bonds to be paid by Ballam and by his surety. 

[87] On an application in revision by the surety, the Sessions Judge 
referred the case to this Court, recommending that the Magistrate’s order 
should be set aside. The wording of the notice prescribed by Form XLVI is 
important, and the difference between it and Form No. XLIX is noticeable. 
It recites the execution of the security bcmd by the sureties, and then proceeds 
to say that as the principal had been convicted of an offence—in this case the 
offence punishable under section 323 of the Indian Penal Code—the security 
bond had become forfeited. Now the Schedule No. V is as much a portion of 
the Code of Criminal Procedure as any other portion of it, and is most useful in 
throwing light on the meaning of those sections of the Code in connection with 
which the forms prescribed by it are to be used. Now the wording of the notice 
to which we have just referred distinctly lays down that a conviction for 
an offence, such as here, works a forfeiture of the bond, and this notice more¬ 
over is one which is to be issued after the Magistrate has satisfied himself that 
the bond has been forfeited. 

Beading this notice with the provisions of section 121 and section 514 
of the Code of Criminal Procedure, we are satisfied that the production of the 
conviction, and, if necessary, of proof of the identity of the principal, ia 
sufficient evidence upon which the Magistrate is authorised to issue the notice 
No. XLVI. The purport of that notice is that the surety should show cause 
why his security bond should not be forfeited. 

It was contended before the Magistrate and before the Sessions Judge, who 
apparently approves of the contention, that before the penalty of the bond can 
be forfeited it is necessary for the Magistrate practically to re-try the case in 
which the principal had been convicted, that is to say, in the words of the 
reference by the Sessions Judge, that the surety is entitled to have the witnesses 
to the offence again examined in his presence, and to be given an opportunity 
of cross-examining them and proving that the conviction was wrong. To this 
contention we cannot accede. The notice served on the surety is one calling 
upon him to showCSSjcause. If he has any cause to show, the burden lies upon 
bim. It is for him to produce bis own witnesses, and from their mouths to estab¬ 
lish that the conviction of bis principal was wrong. We do not think that at 
the hearing of a notice of this kind it is incumbent on the prosecution to prove 
that the principal was properly convicted. On the form of thenotice the burden 
of proof rests on the surety ; and as to the suggestion that the surety would be 
allowed to cross-examine the witnesses, we do not see how that is possible. 
Just as much as the surety was not a party to the case in which his principal 
was convicted, so he would practically, though present, be no party to the 
renewed trial of the charge against his principal on the hearing of the notice to 
show cause. In the former case he would bave had no locus standi to cross- 
examine the prosecution witnesses, and similarly at the re-trial on the hearing 
of tlie notice he would not be in a better position. When the surety appears 
before the District Magistrate under the notice to show cause he should then 
be prepared with any evidence he can produce to show the impropriety of the 
conviction of his principal, or with a list of witnesses whom he desires to have 
summoned to give evidence in his behalf; but we are quite satisfied for reasons 
given above, that it is no part of the duty of the prosecution to have re-tried» 
on the hearing of the notice to show cause, the case in which the principal was 
convicted and to prove again the guilt of the principal. In this case the surety 
did not produce any witnesses or ask for any to be summoned. We th'=»refore 
see no reason for interfering in this case. 
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As to the further portion of his reference in 'which the Sessions Judge 
suggests that the District Magistrate did wrong in forfeiting the full amount of 
the bond, we need only say that we decline to interfere with the discretion of 
the Magistrate, who is responsible for the peace of the district. Let the record. 

be returned. - 

MOTES. 

[ This was followed in (1911) 11 I. G., 588. Bee, however, 25 Cal., 440; (1003) 
P. R., 82,1 

[89] REVISIONAL CIVIL. 

The 11th August, 1898. 

Present: 

SiB Louis Kershaw, Kt., Chief Justice, and Mr. Justice Bubkitt. 

Vias Ram Shankar.Decree-holder 

versus 

Ralla Ram Misir.Judgment-debtor.* 

Act No, IX of 1387 (Small Cause Courts Act), section 25—Cioil Procedure 
Code, section 622 — Revision—Discretion of Court in dealing with 
applications under section 25 of Act No. 12^ of 1887. 

Although section 622 of the Coda of Civil Procedure may properly be taken as indicat¬ 
ing the lines along which a Judge would do well to exercise his discretion in admitting an 
application under section 25 of the Small Cause Courts Act, a Judge is not absolutely bound 
to refuse any application under section 25 of the latter Act which could not be admitted 
under section 622 of the Code of Civil Procedure. Sarman Lai v. Khuban, I. L. R., 16 All., 
476, I. L. R., 17 All., 422, referred to and explained. 

The facts of this case sufl&ciently appear from the order of the Court. 

Pandit Moti Lai (for whom Mr. D. N. Banerji), for the Applicant. 

Mr. C. E.Foy and 'B&hu Jog indr o Nath Chaudhri, for the Opposite Party. 

Kershaw, C. J. and Burkitt, J.— This is an application for revision of 
an order passed by the Judge of the Court of Small Causes at Benares in 
the suit Vyas Rama Shankar v. Ralla Ram Misr. The applicant, it appears, 
had obtained a decree ex parte against the opposite party. The latter applied, 
under the provisions of section 108 of the Code of Civil Procedure, as amended 
by section 17 of the Provincial Small Cause Courts Act (No. XX of 1887), 
to have the ex parte decree set aside and the case re-heard. That application 
was allowed by the Judge of the Court of Small Causes, who directed the case 
to be re-tried. The contention on behalf of the plaintiff in the suit—the 
applicant here—was that, under Art. 164 i of the second schedule to the 
Limitation Act of 1877, the application to have the ex parte decree set aside 
was time-barred and should not have been [90] entertained. That is the 
contention which the Court below overruled, and which is now repeated in 
the present application. 

At the bearing before us Mr. Chaudhri took a preliminary objection to 
the effect that this application, which calls in question a decision of the Court 
of Small Causes, which by law is final between the parties, is one which, with 
reference to former rulings of this Court, we ought not to entertain. The 
learned advocate cited the cases of Raghu Nath Sahai v. The Official Liquida- 
tor of the Himalaya Bank, Limited, I. L. R., 15 All., ]39, Sarman La i v. 

• Civil Revision No. 29 of 1898, 
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Khuhan, I. L. R., 16 AIL, 476, and Sarman Lai v. Khuhan, I. L. R., 17 AIL, 423. 
For the opposite party Mr. Banerji cited Muhammad Bakar v. Bahai Singh-, 
I. L. R., 13 AIL, 277, and The Poona City Municipality v. Bamji, I. L. R., 
21 Bom., 250. We have carefully considered all the cases cited on both sides. 

The argument on one aide in this matter proceeded very much on the 
as-sumption that in the cases cited from the 15tli, 16th and 17th volumes of 
the Allahabad Series of the Indian Law Reports this Court had bound itself 
by an inflexible rule not to admit, under section 25 of the Small Cause Courts 
Act, any application which would not ho admissible under section 622 of the 
Code of Civil Procedure. That assumption is entirely erroneous, as will be seen 
from the remarks of the late Chief Justice when delivering the decision of the 
Full Bench in the case of Sarman Lai v. Khuban, I. L. R., 16 AIL, 477. The 
judgment points out that section 622 of the Code of Civil Procedure should bo 
taken as a guide indicating the lines along which a Judge would do well to 
exercise his discretion in admitting an application under section 25 of the 
Small Cause Courts Act. But neither that case, nor any of the others, pro¬ 
fesses to compel a Judge to refuse any application made under section 25 of 
the Small Cause Courts Act which could not be admitted under section 622 
of the Code of Civil Procedure. Those cases leave the discretion of the 
Judge quite unfettered, while at the same time indicating to him a line which 
he might well follow, and a general principle which he ought to apply. 
[91] As to the case now before us, we, in the exorcise of our discretion in this 
particular case, refuao“(a3 in Sarman Lai v. Khuban, 1. L. R., 17 AIL, 422), to* 
try in revision and reopen questions of law and fact which have, in the lawful 
exeroi.se of its jurisdiction, been decided by a Court whose decision the 
Legislature made final. We reject the application with costs. 

- Application rejected, 

NOTES. 

(The powers of revision under the Provincial Small Causes Courts Act, 18b7, are wider 
than those under the C. P. C. (1900) 5 G. L. J.. 418; (1904) P. R., 6Q ; (1907) 9 Bom. 
L. R., 406 ; (190b) 5 A. L. .J., 295.] 
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PRIVY COUNCIL. 

The I6th P'ebruary and Srd Ariqust, 1898. 

Present: 

Lords IIobhouse, Macnaohten and Morris and Sir R. Couch. 

Mazhar Husen.Dsfondant-Appellant 

versus 

Bodha Bibi and another.Plaintiffs-Respondents. 

Muhammadan will—Construction of a letter containing a bequest—Suicide 

of testator. 

k letter, written shortly before the testator’s death, contained directions as to his 
property, conferring the proprietary right therein in equal shares on certain persons, to take, 
effect on his death. Accordingly, the letter acted as a will under Muhammadan Law. The 
testator died, within a few hours after, from poison administered by himself with the 
intention of suicide. The letter stated that be had taken poison, but this was construed as 
a representation of the state of things as they would present themselves at the time when 
the letter arrived. 
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Title under the will having been disputed in this suit, on the ground that the will having 
been made by a person who had taken poison for the above purpose, was invalid by 
Muhammadan Law. 

Tfeld, that the burden of proving that the will was written after the taking the poison 
was on the party impugning the will ; that the letter was consistent with il.s having been 
written before the taking the poison ; that the other evidence tended strongly to show that 
it was written before ; and that, therefore, the reason alleged against the validity of the will 
was not applicable to the case. 

Two appeals, by special leave, consolidated from two decrees (llth January 
1894) of the High Court, reversing decrees (17th March 1891) of the 
Subordinate Judge of Allahabad. 

The plaintiff in both these suits, which were heard together in the 
original and appellate Courts, was Bodha Bibi, widow [92] of Amir Ali, and 
in one of the suits Nasiban Bibi joined her. The defendants were the same 
in both. They were Haidri Begam ; her husband, Syed Mazhar Husen, who, 
after her death in 1894, represented her; and Nazir Bandi, Habib Bandi, two 
sisters, with Fayed Fazal Husen, husband and representative of Rahim Bandi, 
a third sister. 

In each of the suits proprietary possession was claimed of property alleged 
to have been bequeathed by the will of the late Syed Ibn Ali to the extent of 
one-third of his estate, consisting of zemindaris and other immovables, to the 
three sisters abovenamed, his first cousins. 

The plaintiffs claimed, as assignees of the properly from the legatees, to 
recover from the second defendant, who had obtained possession of the 
property from the first defendant, all such intere8t.s in it as had been validly 
bequeathed to thorn by Ibn Ali’a will. And they joined two of the assignors, 
and the representative of the third, these being the said three sisters, as 
defendants. 

The alleged testator, Syed Ibn Ali, died on the 2nd August 1878, unmarried 
and without issue. It was a fact not disputed that he committed suicide with 
arsenic; and it was not contested that, if a letter written by him on the 
forenoon of the 1st August, the preceding day, had not contained a valid 
bequest of his property to the three sisters, his mother, Hindri, would have 
inherited his property. 

The question raised waa whether the letter of the 1st August contained a 
valid bec^uest to the three sisters ; this comprehending a further question (in 
view of what was alleged by the appellant to be the Muhammadan Law on . 
the subject of wills), whether or not the deceased had taken the poison which 
caused his death before he wrote the letter alleged to contain his will. 

The facts, as stated in the judgment of the appellate Court below, were that 
Syed Ibn Ali, early in the forenoon of the Ist August 1878, wrote a letter to his 
mukhtar, Zain-ul-Abdin, which was the document relied upon as containing his 
will, [93] and that he was found to be dead on the 2nd August 1878. The letter 
professed to be written an hour before his death, and used words which gave 
rise to the question whether they might, or might not, accord with his having 
already taken poison. The letter stated his desire that his mother should not 
get a pie of his property, and for a disposition in one part of the letter in 
favour of other persons the writer substituted a direction that the three 
daughters of his paternal uncle should share equally his property, directing 
Zain-ul-Abdin to see that each should get an equal share. The words of the 
bequest appear in their Lordships’ judgment. 

The two principal issues tried by the Subordinate Judge were, first, as to 
whether the letter of the 2nd August contained what could by the law of the- 
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Sbias be held to be a bequest to the three daughters. As to this the Judge 
was of opinioD that Ibn Ali’s object was to exclude his mother from a share in 
his estate, but he decided as follows:— 

“There was no tamlik ain (constituting a proprietor of the property itself) 
nor ijab (proposal) which is one of the conditions for enforcement (of a bequest) 
in respect of the profit. For tamlik ain it would have been essential to write 
in clear terms—“ My uncle’s daughters shall be the owners of my property on 
my death.” And for ijaft it would have been necessary to write:—“ I have 
given my property to my sisters (cousins) after my death.” The modes of 
"transferring the property suggested in the letter were calculated to waste the 
property, and they did not show an intention to carry out a bequest, or to 
bequeath the property absolutely to his cousins. From these circumstances 
it may be concluded that the contents of the letter do not amount to a will, 
and, according to Muhammadan Law, as observed by the Shia sect, a bequest 
cannot be inferred from such a declaration or writing.” 

Secondly, as to whether the will was or was not invalid on the ground that 
it had been written after the writer had taken poison. As to this the Subordi¬ 
nate Judge wrote;— 

“ The book called Biyaz-ul masal, commonly known as Sharah Kabir, 
Volume IV, chapter on wills, contains a £94] passage in Arabic which may be 
translated thus ;—“ If any one intentionally wounds himself so that there is a 
danger of death, and then makes a bequest, such bequest will not be accepted. 
Sharah Suma, chapter on wills, which is in Arabic, contains a passage which 
may be translated thus:—But a bequest made by any of these, namely,a lunatic, 
one in a state of intoxication, and ho who has inflicted a fatal wound on him¬ 
self is void ; in the first two cases, apparently from want of sense, and in the 
last case there is a saying of Abi Vilad based on a tradition of Sadik, may peace 
be with him, that is, if any one makes a bequest after he has wounded himself 
or done an act which must necessarily result in his death, such bequest will be 
illegal, for this act goes to prove his want of sense, and also because he falls 
within the category of a dead man, and therefore the provisions which hold 
good in respect of the living will not hold good in respect of him, and conse¬ 
quently it is not necessary for him to pay zakat, though he be fit to pay it. 
And the leas authoritative saying is that the bequest is valid provided the mind 
was sound. This opinion was a good one, if it were not inconsistent with the 
well-known tradition. The book called Tahzib also says that bequests made 
’ by such persons are invalid. In Maula-yah Zar-ul-fakih also this tradition is 
found. This doctrine was followed in the book called Vamil Tashaya. In 
Furu Kah this doctrine has been recognized and Jatuahir-ul-kalam contains a 
verdict that such bequests are invalid. In the book called Sharaya-ul-Islam 
and in its commentary, and in the book Mukhtasar Mani also this doctrine 
has been followed. • 

“ The passage in the book called Javahar-ul-Kalam, which bears upon 
this doctrine may be translated thus,—‘ One who voluntarily does an act from 
which he thinks he must die, is to be classed with one who has committed 
suicide; for instance, one who has taken poison will come under the 
same category.’ From the above authorities it will appear that, even 
assuming that the letter written by Ibn Ali amounts to a [99] will, such will is 
void and unenforcible, because Ibn Ali made it after his attempt at suicide.” 

From this decision the plaintiffs appealed, and the judgment of a divisional 
bench (TYBRElili and Blaib, JJ.) reversed it. They were of opinion that the 
letter constituted a will under Muhammadan Law, and that it was not bad aa 


414 



BODHA BIBI & 0 . [1898] 


I.L.R. 21 All. 96 


being exeouted by a suicide, who had already taken poison when he wrote it. 
They remanded the suit under section 562 of the Code of Civil Procedure. 

Their judgment was the following,—part being omitted. 

“ The two leading questions sent to trial below were :—First, can it bo 
concluded from the contents of the letter, and from its surrounding circum¬ 
stances, that the letter is not a will under the Muhammadan Law of the Shias 
from the declarations of which a bequest cannot be inferred ? and, secondly, 
whether the will is invalid because it was made by a man who had previously 
taken poison for the purpose of suicide ? 

" The Court below has found on both these issues against the appellant. 
It is convenient to deal with the suicide question first.” 

With reference to this question the Judges, after examining the evidence 
on the record, decided as follows:— 

" We think that the finding that the letter was written after the writer 
had poisoned himself is based on flimsy evidence and is against good and solid 
evidence to the contrary. So far, therefore, the appellant succeeds, and the 
bequest, if it was a bequest, is not bad for being the act of a suicide.” 

With regard to the question as to whether it could be concluded from the 
contents of the letter and from its surrounding circumstances, that the letter 
or document dated August 1st, 1878, was not a will, under the Muhammadan 
Law of the Shias, from the declarations of which a bequest could not be in¬ 
ferred, the Judges differed from the conclusions arrived at by the Subordinate 
Judge, and held that the letter constituted a valid will, under the [96] Muham¬ 
madan Law of the Shias, and they concluded their judgment as follows :— 

" In what we have said, we have tried to show that the very terms of this 
will are virtually the terms which the Court below would accept as fulfilling 
the requirements of the Shia law as to bequests. We believe that the word 
'bequeath ’ has been rightly defined under that law, ‘ as the act of conferring a 
right in the substance or the usufruct of a thing after death.' We find on the 
460th page of the first volume of Syed Amir Ali’s book on the Muhammadan 
Law relating to Shias that a bequest may be constituted by the use of any 
expression that sufficiently indicates the intention of the testator. A ruling of 
their Lordships of the Privy Council to be found in the 25th volume of the 
Weekly Beporter, page 121, where their Lordships held, that ‘no particular form, 
even of verbal declaration, is necessary as long as the intention of the testator 
is sufficiently ascertained.’ If this decision was between Shias, and we have 
no reason to think otherwise, it lends the strongest authority to our view of 
the effect of paragraph 10 of Ibn Ali’s document of the 1st August 1878. The 
result of these our findings is that this case must be remanded under section 
562 of the Code of Civil Procedure, to be restored to the register of original 
suits, and to be disposed of on the other issues according to law. The costs 
will abide the result.” 

The High Court refused to admit an appeal to Her Majesty against their 
decision, on the ground that tbsir decree was not a final one within section 595 
of the Code of Civil Procedure. But on an application forspecial leave to appeal 
being made on the 24th November 1894 it was granted. Saiyid hhizhar Hossein 
V. Mwaamat Bodha Bibi, (1894) I. L. R., 17 All., 112; L. R., 22 I. A., 1. 

Mr. J. D, Mayne and Mr. W. A. Baikes, for the Appellant, contended that 
the High Court should have found that there was no evidence that the poison¬ 
ing took place after the letter had been written. As regards the state 
of the testator's mind, the [97] important consideration, there would be 
little difference whether he had already taken the poison or had resolved to 


415 



l.L.R. 21 All. S8 MAZHAB HUSBN V. BOUHA filBI &C. [1898] 

take it immediately afterwards. The sources of the law on the point did noi 
appear numerous. Reference was made to the translations on the judgmeni 
of the Subordinate Judge of the passages on the works cited by him. 

They also referred to the Muhammadan Law Imamia by E. N. Baillie, 
232, and to Taylor’s Medical Jurisprudence (edn. 1883), 262. 

The Indian Evidence Act, 1872, section 101. 

Mr. C. E.A. Ross, for the Respondents, argued that the ease that the lettei 
operated as a will had been established. 

The High Court had rightly reversed the finding of the original Court as 
to the arsenic having been taken before the letter was written. The expressions 
in the letter were consistent with the writer’s not having, in fact, already 
taken it at the time of writing. The general evidence tended to show 
clearly that he had not. He referred to the Introduction, Baillie’s Imamia, 
p. 26, and p. 232 of the book. 

The order of remand under section 562 of the Code of Civil Procedure was 
right under the circumstances. 

Mr. J. D. Mayne replied. Afterwards, on 3rd August, their Lordships' 
judgment was delivered by Lord MORRIS. 

Ibn Ali died on the 2nd of .\ugust 1878. He was possessed of property, 
The Respondents are the assignees of two ladies, the firsc cousins of Ibn Ali, 
and described in the letter or will of the Ist of August as his paternal uncle’s 
daughters. 

The appellant is the assignee and representative of Haidri Begaro, the 
mother and heir of Ibn Ali. The respondents claim the property in dispute 
under a letter or will of the 1st of August 1878. 

Two questions arose; lat, whether the letter of Ist .\uguat amounted to 
a will. 2nd, was it written after Ibn Ali had taken poison from the effect of 
which he died. On both questions the Subordinate Judge decided in favour of 
the appellants, [98] holding that the passages in the letter of let August did 
not amount to a bequest, and that oven if they did it was written after Ibn 
Ali had taken poison, the cause of his death. On appeal, the High Court 
reversed the decision of the Subordinate Judge on both questions. The bequest 
on which the respondents rely is contained in the letter written by Ibn Ali to 
his general attorney, Syed Zain-ul-Abdin. The fact of the writing the letter 
by Ibn Ali was clearly proved and was so accepted by tbe Subordinate Judge 
and is not now disputed. The letter was sent by the hand of Musharraf, 
a servant of Ibn Ali. The Subordinate Judge decided that the contents 
of the letter did not amount to a bequest, as they did not bequeath 
the property directly to his cousins. The letter by clause 10 states “ You 
should not have the property given to (my) grandmother and paternal 
uncle’s wife, hut you should give the who,le to my three sisters, who are 
my paternal uncle’s daughters. You should see that they all get an equal 
share, and in the same manner as stated by me in paragraph 3.” 
This paragraph appears to their Lordships to confer a right on the three sisters 
in the property to take effect on Ibn Ali’s death, and accordingly that the 
letter acts as a will under Muhammadan Law. 

Now comes the more important question as to the writing of the will 
being before or after the poison was taken by Ibn Ali. It is not at all free 
from difficulty, but their Lordships are not prepared to dissent from the deci¬ 
sion of the High Court. It appears reasonable to hold that the onus of proving 
whether the letter or will was written after the swallowing of poison should 
rest on the party impugning the will. Thp Subordinate Judge came to his 
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oonolusion apparently on the terms of the letter itself in which the writer 
states " I, in consequence of my honour having suffered to a certain extent, 
and the exposure being so great that 1 could not show my accursed face to 
any one, thought it advisable to put an end to my life and therefore took 
poison and died to-day." And again in paragraph 5 the writer states ; “ Please 
begin to take all these [99] proceedings after perusing this letter. Don’t 
delay in hope of my life, for, by God, I am actually dead and this letter I 
have written an hour before death." The Subordinate Judge considers these 
passages prove that Ibn Ali had taken the poison, but their Lordships are of 
opinion, though the words “ took poison" are in the past tense, they are 
connected with the words “ and died to-day,” which cannot be read in the past 
tense, and the statement is consistent either with the fact that he had taken 
the poison or that he had resolved to take poison and resolved to die. The 
evidence is circumstantial and the evidence of Musharraf and Husen Bakhsh 
go strongly to show that it must have been subsequent to the sending of the 
letter that Ibn Ali retired from the mardana and went into the zenana on the 
1st of August than apparently well. The circumstances lead their Lordships 
to agree with the conclusion of the High Court that the deceased Ibn Ali 
.took the poison after sending the latter to his friend, who lived some 
twenty miles distant. Their Lordships will therefore humbly advise Her 
Majesty that the appeals in this case should be dismissed. The respondents 
will have their costs. 

Solicitor for the Appellant.—Mr. T. C. Sumrmrha^s. 

Solicitors for the Bespondents.—Messrs. Barrow and Bugera. 


[ at All. 89 ] 

APPELLATE CIVIL. 

The 11th August, 189b. 

Present: 

Mr. Justice Banerji and Mr. Justice Airman. 


Shome Shankar Bajendra Varere.Plaintiff 

versus 

Bajesar Swami Jangam.Defendant^ 


Hindu Law — Mitakshara — Stidras—Illegitimate sons—Collateral succession. 

Amongst Sudras governed by the Mitakshara law an illegitimate son does not inherit 
collaterally to a legitimate son by the same father. Sarasuti v. [100} Mannu, (1879) 
l.L.B., 2 All., 134 ; Jogandra Bhupati Hurra Chundra Mahapatra v. Nityanand Man Singh, 
(1890) I. L. R., 18 Cal. 151; Sadw v. Baiza, (1878) I. L. R.. 4 Bom., 37 ; Nissar Murtojah v. 
Kowar Dhunwunl Boy, (18G3) Mar.aball p. 609, and Krishnayyan v. Muttusami (1883) 
I. L. R., 7 Mad., 407. 

The facts of this case are sufficiently stated in the judgment of the Court. 
Munshi Bam Prasad and Pundit Moti Lai for the Appellant. 

* First Appeal No. 117 of 1896, from a decree of Babu Nilmadhab Bai, Subordinate 
Judge of Benares, dated the 24th March 1896. 
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Pundit Sunday Lai and Munshi Jwala Prasad for the Respondent. 

Banepji. J. (Aikman, J., concurring ).—The appellant brought the suit 
out of which this appeal has arisen for recovery of certain sums of money and 
for possession of a grove and some moveable property alleged to have formed 
the separate estate of Raja Lingraj, a legitimate son of the ex-king of Ooorg. 

Raja Lingraj died on the 16th of January 1874, leaving two widows, Rani 
Deo Amma and Rani Chin Amma. The latter died shortly afterwards. The 
former took possession of her husband’s estate, and continued in possession 
till her deuitb on the 2l8t of May 1891. She devised the estate by will to the 
predecessor in title of the defendant, who has obtained probate of the will. 

The property claimed consists of Government Promissory Notes for 
Rs. 31,000 in deposit in the Bank of Bengal at Benares, Rs. 20,000 deposited 
with the Maharaja of Vizianagram, withdrawn by the defendant, articles of 
furniture of the value of Rs. 1,000, and a grove valued at Rs. 1,000. 

The plaintiff is one of the suns of the ex-king of Coorg by a lady alleged 
by the defendant to have been one of the'concubines of the king. The plaintiff, 
however, claims to bo of legitimate descent and to be a half-brother of the 
deceased Raja Lingraj, and as such his legal heir under the Hindu law. As 
the parties are admittedly Sudras governed by the Mitakshara law, it is 
further claimed on behalf of the plaintiff that even if he is illegitimate he is 
entitled to inherit the estate of Raja Lingraj as a collateral heir. 

The claim was resisted on two grounds ; first, that the plaintiff being 
an illegitimate son of his father could not, under the Hindu law, inherit the 
separate estate of a legitimate son of his father ; and, secondly, that the money 
and moveable property claimed did not form part of Raja Lingraj’s estate, but 
belonged solely to Rani Deo Amma, 

The lower Court has dismissed the claim on the first of the above grounds, 
and has expressed no opinion as to the other. 

The learned advocate for the plaintiff who has preferred this appeal has 
frankly conceded that he is unable to support the plea of legitimacy. It 
appears that the ex-king of Coorg died in England, and upon his death a suit 
was filed in regard to his estate in the Court of Chancery. That Court declar¬ 
ed the present plaintiff and other sons of the king similarly circumstanced to 
be illegitimate sons, and made a decree dividing the estate between them and 
Raja Lingraj, the legitimate son. There can be no question therefore that the 
plaintiff' is an illegitimate son of his father. 

It has been held in this Court in Sarasuti v, Mannu, (1879) I, L. R., 2 All. 
134, that the son of a continuous concubine is a dasi putra (son begotten on 
a female slave), to whom the rule of succession laid down in chapter I, section 
XII of the Mitakshara applies. The plaintiff is therefore a dasiputr'a within 
the meaning of section XII. 

It is stated by the author of the Mitakshara in j I of that section that 
Yajnavalkya " delivered a special rule concerning the partition of a Sudra’s 
goods” in the following terms Even a son begotten by a Sudra on a 
female slave may take a share by the father's choice. But if the father be 
dead, the brethren.should make him partaker of the moiety of a share; and 
one who has no brother may inherit the whole property in default of daughter’s 
sons.” (vv. 134 and 135). According to this rule, which is interpreted by the 
author of the Mitakshara in § 2, an [102] illegitimate son of a 
Sudra inherits a part of his father’s estate jointly with the legitimate son of 
his father, and it is by virtue of this rule that the plaintiff obtained a share 
out of his father’s estate under the decree of the Court of Chancery. It has 
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been held By fcheir Lordsbipe of the Privy Council in Jogendra Bhupati Eufro 
Ohundra Mahapatra v. Nityanand Man Singh, (1890) I. L. B., 18 Cal., 151, 
affirming the decision of the Calcutta High Court in the same case, and approv¬ 
ing the judgment of the'Bombay High Court in Sadu v. Baiza, (1878) I. L. B., 

4 Bom., 37, that where property was jointly inherited from their father by the 
son of a wedded wife and an illegitimate son, and was held jointly by them, 
the rule of survivorship applies, and upon the death of the legitimate son the 
property goes to the illegitimate son by right of survivorship. Had the pro¬ 
perty claimed in this suit been property which the plaintiff and the deceased 
Baja Lingraj had inherited jointly from their father and held as undivided pro¬ 
perty, we should have been bound to hold, upon the ruling of their Lordships 
of the Privy Council, that the plaintiff was entitled to it. The property in 
dispute in this case is, however, admitted to be the separate property of 
Lingraj, and the plaintiff claims it, not by right of succession to his father or by 
right of survivorship, but as heir to his legitimate brother, the deceased 
Lingraj. We have therefore to determine whether the plaintiff is, under the 
Mitaksbara law, an heir to Baja Lingraj. 

The special rule of succession of illegitimate sons among Sudras to which 
we have referred above, appears in chapter I of theMitakshara, which deals with 
unobstructed heritage, that is, lineal inheritance. The plaintiff’s claim is based 
upon the right of collateral inheritance, which is treated of in chapter II. In 
§ 2, section J of that chapter, the order of succession on failure of sons 
“principal and secondary," is thus stated;— “The wife and the daughters, 
also both parents, brothers likewise and their sons, gentiles, cognates, a pupil 
and a fellow student; on failure of the first among those the next in 
order is indeed heir to the estate of one who departed for heaven 
[108] leaving no male issue. This rule extends to all (persons and) classes." 
No mention whatever is made in this chapter of illegitimate sons or persons 
who are entitled to inherit collaterally. On the contrary, we have in the 11th 
section of chapter I a text of Manu, that an illegitimate son, that is, the son 
of an unmarried woman, is not a collateral heir. With reference to the different 
classes of sons, it is laid down in that chapter as follows :— 

“ Section 30. Manu having premised two sets of six sons, declares the 
first six to he heirs and kinsmen and the last to be not heirs, but kinsmen. 
The true legitimate issue, the son of a wife, a son given, and one made by 
adoption, a son of concealed origin and one rejected (by his parents) are the 
six heirs and kinsmen. The son of an unmarried woman, the son ot a preg¬ 
nant bride, a son bought, a son by a twice married woman, and a son self¬ 
given, and a son by a Sudra woman are six, not heirs, but kinsmen.” 

“ Section 31. That must be expounded as signifying that the first six may 
take the heritage of their father’s collateral kinsmen {sa 2 nndas and samanoda- 
cas) if there be no nearer heir, but not so the last six." 

This is a distinct authority for holding that the illegitimate son is not a 
collateral heir. By an exceptional rule laid down in section XII of chapter I 
of the Mitakshara on the authority of Yajnavalkya ho takes only his father’s 
estate by right of inheritance, and according to their Lordships of the Privy 
Council he does so by right of survivorship also. But there is no authority 
for bolding that he succeeds to the estate of collaterals as heir. Had it been 
intended to confer on him the right of collateral succession in the same way 
that the right of lineal succession has been bestowed on him, we should have 
expected a similar rule in chapter II, as an exception to the general rule, in 
the case of Sudras. The enumeration of heirs in that chapter is no doubt not 
exhaustive, but th^ rule which guides collateral succession is based on the text of 
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Manu that “ to the nearest sapinda the inheritance next belongs.” As sapinda 
[104] relationship pre-supposes a lawful marriage, an illegitimate son cannot 
come within the category of sapindas so as to have a right of succession 
collaterally. He cannot be ranked as a brother within the meaning of section 
IV or of § 2 of section I. The brothers referred to in chapter I, section XII 
§ 2, are sons of the wedded wife of a Sudra. The brothers referred to in the 
first portion of § 1 are also brothers of the same description. (See Virmitro- 
daya, Sarkar’s Translation, p. 130). In the last clause of that placitum it is 
no doubt said that the son of a female slave “ who has no ‘brothers’ may inherit 
the whole property in default of daughter’s sons ” ; but there the word seems to 
have been used in its usual signification, an illegitimate son of the father 
being in one sense the brother of a legitimate son. As such brother he 
succeeds to the father lineally and by survivorship under the exceptional rule 
laid down in section XII, but there is no authority for holding that he can 
succeed collaterally to the separate esr>ateof his legitimate brother. The auth¬ 
ority of Manu and the author of the Mitakshara is, as has been pointed out 
above, the other way. To the same effect is the opinion of writers on Hindu 
law. In W. H. Macnaghten's Principles and Precedents of Hindu Law it is 
stated, at p. 15, that there is “no law admitting the son of a Sudra by a female 
slave to share the estate of collaterals.” West and Biihler express the opinion 
that " illegitimates inherit collaterally only by caste custom ” (p. 83) and Mayne 
in his Hindu Law and Usage says, in paragraph 508, that “illegitimate sons 
can only take to their father’s estate. They have no claim to inherit to colla¬ 
terals.” The authority of decided cases, such as we have on the subject, 
is also to ‘the same effect. In Nissar Murtojah v. Sowar Dhunwunt Boy, 
(1863) Marshall, p. 609, and in Krishnayyan v. MuUttsami, (1883) I, L. R., 
7 Mad., 407, it was held that illegitimate sons cannot succeed collaterally, and 
we have not been referred to any authority in which a contrary view was adopt¬ 
ed. Thelearned counsel forthe appellant has urged that the decision of the Privy 
Oouncilin the case to which we have referred above must be held to be conclusive 
[108] on the point and to have finally decided it in favour of the appellant’.s 
contention. As we have pointed out above, all that their Lordships held was 
that an illegitimate son succeeds by right of survivorship to the paternal 
estate which jointly passed to him and his legitimate brother. The question 
of collateral succession was neither raised nor considered, nor was it decided. 
So far as the illegitimate son’s right of survivorship goes, the ruling of their 
Lordships must bo regarded as conclusive. But the question which we have 
to decide in this case was not raised before their Lordships and was not 
decided. In the case of Sadn v. (1878) I. L. R., 4 Bom., 37, Nanabhai 

HaRIDAS, J., advisedly abstained from deciding that question. We see no 
reason therefore to extend the operation of the ruling of the Privy Council 
beyond what was actually decided in the case with which their Lordships 
were dealing. In Sadu v. Baiza, Sir MichAel Westropp, C. J , observed 
that a legitimate son and an illegitimate son who had jointly inherited the 
estate of their father should be regarded as joint tenants and not as tenants in 
common, and that therefore the rule of survivorship would apply to them. 
This view, it seems, was approved by the Lords of the Privy Council. In a 
case like this where the legitimate son and the illegitimate son were separate 
that rule can have no application. It does not follow from the fact that a 
person is entitled to succeed by right of survivorship that he is an heir and 
may inherit collaterally also, although the converse proposition may be true. 

The learned advocate for the appellant referred us to a passage on p. 944 
of Sarvadhikari’s Tagore Lectures on the Hindu Law of Inheritance, where the 
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author expresses the opinion that the son of a dasi should “ hy all the analo* 
gies of Hindu law and the plain rules of equity and justice ” be declared 
entitled to the property of collaterals. The analogy to which he refers is that of 
an adopted son ; but it must be observed that by an express text of Manu an 
adopted son is declared “ entitled to take the heritage [106] of his father’s 
collateral kinsmen.” (See Mitakshara, Chapter I, section XII, § § 30 and 31). 

For the above reasons we are of opinion that the plaintiff appellant has 
been rightly held not to be the heir of Raja Lingraj, deceased, and his suit 
has been properly dismissed. We dismiss the appeal with costs. 

Appeal dismissed. 


NOTES. 

[This was approved in (1901) 25 Mad., 429 ; (1901) 25 Mad., 519 ; (1906) 9 0. C., 362,] 


[ ai All. 106 ] 

CRIMINAL REVISIONAL. 


The 22nd August, 1H9H. 
Present: 

Mr. Justice Banerji. 

Queen-Empress 
versus 
Babu Lai." 


Criminal Procedure Code, section 286 — Assessors—Effect of incapacity of 
assessors to understand the proceedings. 

Three assessors were chosen to assist the Court at a trial. Before the ease commenced 
it vras discovered that one of the assessors was deaf, and hi.s presence was accordingly 
dispensed with. The trial proceeded with two assessors present ; but after the Public 
Prosecutor had closed his ca.se, it was discovered that one of the remaining assessors was so 
deaf as to be incapable of understanding the proceedings. Under these circumstances it was 
held that the trial having being held with practically only one assessor, the proceedings 
ought to be set aside and a new trial ordered. 

The record of this case was submitted to the High Court by the Officiating 
Sessions Judge of Azamgarh for such orders as the Court might think fit to 
pass. There wa.s also an appeal to the High Court by the convict. The 
facts which led to the case being referred are stated in the order of the High 
Court, which was as follows ;— 

Banerji, J. —This case has been reported to this Court by the learned 
Sessions Judge of Azamgarh. It appears that before the trial began it was dis¬ 
covered that, of the three assessors who attended, one was deaf, so that the trial 
began with two assessors. It was discovered, after the Public Prosecutor had 
closed his case, that another assessor was so deaf as to be incapable of 
understanding the proceedings. The learned Judge, however, proceeded with 
tbe trial, being of opinion that by the analogy [1073 of section 265 of the 
Code of Criminal Procedure the trial would be a valid one, one assessor 
having been present throughout and having understood the proceedings. I am 

* Criminal Miscellaneoua No. 86 of 1898. 


121 



I.L.tt. 21 All. 108 QUBfiN-BMfBESS V. MUTASADOt LAL [1898] 


unable fco agree with the learned Sessions Judge. Section 285 contemplater 
the case of a trial which had commenced with the aid of two or more assessors,' 
who at the commencement of the trial were capable of acting as assessors. 
Such was not the case here. The assessor who has been discovered to be 
deaf and incapable of understanding the proceedings was not a fit person to be 
selected as an assessor; therefore the trial was really held with the help of 
one assessor only. Section 268 requires that all trials before a Court of 
Session should be either by jury or with the aid of assessors, and under 
section 284 two or more assessors should be chosen to aid the Judge. Where, 
as in this case, the trial was held with the aid of only one assessor who was 
capable of acting as such, the Court holding the trial was not properly constitut¬ 
ed, and all the proceedings were null and void. The same view appears to 
have been taken by the Madras High Court—see the case cited at p. 270 of 
Henderson's edition of the Code of Criminal Procedure, 1898. I set aside the 
proceedings held by the learned Sessions Judge of Azamgarh, and direct t^at 
the accused be tried again with the aid of assessors chosen according to law. 

NOTES. 

[ Thin waa iollowed in 25 Bom., 694. Sea also 24 Mad., 623.] 
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REVISIONAL CRIMINAL. 

The ^4th August, 189b. 

Pkesbnt: 

aMa. Justice Banerji. 

Queen-Empress 

versus 

Mutasaddi Lai.’* 

Criminal Procedure Code, sections 110, 119—Security for (food 
behaviour—Potoer to order further inquiry—Accused 
person—Criminal Procedure Coie, section 437. 

Held, that a person against whom proceedings under Chapter VIII of the Code of Criminal 
Procedure arc being taken is ‘‘ an accused person ” within the meaning of section 437 of the 
Code. Queen-Empress v. Mona Puim, (1892) 1. 1j. B., 16 Bom., B(U, Jhoja Singh v. 
Queen-Empress, (1896) I. Ij. R., 23 Cal., 493, followed. 

[108] In this case a Magistrate of the first class of the Muzaffarnagar district 
instituted proceedings, upon a report made by the Police, against Mutasaddi 
Lai under section 110 of the Code of Criminal Procedure. Mutasaddi -Lai 
appeared to show cause before the Magistrate ; evidence on both sides was 
heard, and ultimately the rule against Mutasaddi Lai was discharged. Sub¬ 
sequently the Magistrate of the district again took up the proceedings against 
Mutasaddi Lai, purporting to act in doing so under section 437 of the Code of 
Criminal Procedure. Mutasaddi Lal was called upon to show cause why the 
order of the first class Magistrate discharging him should not be set aside. 
On the date fixed no cause was show n, and the District Magistrate set aside 

• Criminiil Bevieion No. 441 of 1898. 
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the order of discharge, and called upon Mutasaddi Lai to show cause again 
why he should not furnish security to be of good behaviour. 

Against this order Mutasaddi Lai applied in revision to the High Court, 
on the ground mainly that, as he was not an " accused person ” within the 
meaning of section 437 of the Code, the District Magistrate had no jurisdiction 
to reopen the proceedings against him under section 110. 

Mr. G. W. Dillon, for the Applicant. 

The Government Pleader (Munshi Ram Prasad), for the Crown. 

Banerji, J. —The applicant was called upon by a Magistrate to furnish 
security for good behaviour. After holding proceedings under Chapter VIII 
of the Code of Criminal Procedure, the Magistrate being of opinion that 
sufficient reasons had not been made out for ordering the applicant to give 
security, discharged him under section 199 of the Code. The District 
MtCgistrate has ordered further inquiry into the matter, purporting to act under 
section 437. It is urged that under that section the Magistrate of the District 
was not competent to order further inquiry, as the applicant was not an 
accused person ” within the meaning of that section. The Code of 
Criminal Procedure contains no definition of an “ accused person," but it 
was held by the Bombay High Court in [109] Queen-Empress v. Mona Puna, 
(1892) I, L. B., 16 Bom., 661, that the term “ accused ’’ means “aperson over 
whom a Magistrate or other Court is exercising jurisdiction." The same view 
was held by the Calcutta High Court in Jhoja Singh v. Queen-Empress, (1896) 
I. L. B., 23 Cal., 493. I see no reason to put a different interpretation on the 
words " an accused person ” in section 437. The District Magistrate was there* 
fore competent to order further inquiry, and this application is not sustainable. 
I dismiss the application. 

NOTES. 

[ As regards the meaning of ' accused ’ person, this was followed in 34 All., 5-33 : (1908) 
36 Oal., 163 ; (1911) 35 Bom., 614 : 13 Bom. L.R.. 605 ; (1901) 24 All., 148; (1908) 26 All., 
376; but dissented from in (1911) P.R., 6 F.B.; (1906) P.R., 42; 27 Cal., 662; 20 M.L.J.. 
137. See also (1901) 28 Cal., 709.] 
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BEVISIONAL CBIMINAL. 

The 25th Avgust, 189^. 

Present: 

Mr. Justice Banerji. 

Queen-Empress 
. versus 

Abdul Bazzak Khan and another.* 

Criminal Procedure Code, sections 190, 191—Cognizance taken by Magistrate 
under section 190, sub-section I, clause (c )—Jurisdiction of the Magistrate 
to hold preliminary inquiry not thereby ousted. 

Held, that the fact of'a Magistrate having taken cognizance of a case under section 190, 
sub-seotion 1, clause (o) of the Code of Criminal Procedure, does not disqualify such 
Magistrate from holding a preliminary inquiry and committing the case to the Court of 
Session. 

* Criminal Miscellaneous No. 87 of 1898. 
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In this case a preliminary inquiry was pending before the District Magis¬ 
trate of Mainpuri into a charge of offences under section 218 of the Indian 
Penal Code alleged to have been committed by one Abdul Razzak Khan, an 
Inspector of Police, and another. Previously to this inquiry the same Magis¬ 
trate had made a departmental investigation into the charges against the 
accused, and had thus taken cognizance of the case under section 190 
(1) clause (c) of the Code of Criminal Procedure. The accused accordingly 
under section 191 of the Code moved the District Magistrate to transfer the 
case to some other Magistrate. This the District Magistrate declined for 
various reasons to do, mainly, because the charge was exclusively triable by the 
Court of Session, and must necessarily 1110 ] be committed if any case 
against the accused were made out, and, if the transfer were to be granted as a 
matter of grace, the case was one which ought to be in the hands of the Magis¬ 
trate of the District, and the other Magistrates to whom it was possible to 
transfer it were for one reason or another unsuitable. 

Against the order of the District Magistrate rejecting their application for 
transfer, the accused applied in revision to the High Court, urging that the 
Magistrate having taken cognizance of the case under section 190 fl) clause (o), 
was thereby debarred from making a preliminary inquiry into it. 

Mr. B. E. O'Conor and Kunwar Parmanand, for the Applicant. 

Banerji, J.—This is an application for the transfer to another Court of 
a criminal case now pending in the Court of the District Magistrate of Main¬ 
puri. The application purports to be made under sections 191 and 526 of the 
Code of Criminal Procedure. The case is one exclusively triable by a Court of 
Session, so that the Magistrate is only holding a preliminary inquiry into the 
matter. It appears that he has taken cognizance of the case under sub¬ 
section 1, clause (c) of section 190, and it is urged that, that being so, the 
Magistrate is not competent to hold a preliminary inquiry in this case, having 
regard to the provisions of section 191. I am unable to agree with this 
contention. In my opinion that section does not disqualify a Magistrate who 
has jurisdiction even to try the case from holding a preliminary inquiry. 
What that section provides is that if a Magistrate takes cognizance of an 
offence under sub-section 1, clause (c) of section 190, and if, before any 
evidence is taken, the accused objects to being tried by such Magistrate, 
he may either transfer the case to another Magistrate or commit the 
case to the Court of Session. He is thus empowered to make a commitment 
in a case within his cognizance. He cannot make commitment without 
holding a preliminary inquiry, so that the section distinctly empowers him 
to hold a preliminary inquiry even in cases triable by him-[lll3 self. 
It necessarily follows that he is competent to hold a prelimioary 
inquiry in cases exclusively triable by a Court of Session. In this case it has 
not been satisfactorily shown that there is a'suffioient reason under section 526 
of the Code of Criminal Procedure to transfer the preliminary inquiry to some 
other Court. It is desirable that the inquiry should be held by an officer 
holding the position of the District Magistrate, and there is no reason to 
assume that the District Magistrate of Mainpuri will not make his inquiry 
with an open mind. I dismiss the application and withdraw the order for 
stay of proceedings. 


NOTES. 

[ See also 32 Mad., 148.] 
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[ tl All. Ill ] 

APPELLATE CBIMINAL. 

The 7th September, 1898. 

Present; 

Mr. Justice Banerji. 

Queen-Empress 

versus 

Jeochi.'' 

Criminal Procedure Code, section USS — Evidence—Use in Sessions Court 
of evidence taken before the Committing Magistrate. 

Although under certain oircuraatances a^Gourt of Beasion may use evidence given befora 
the Committing Magistrate as if it had been given before itself, it is not proper for a Court 
of Session to base a conviction solely upon such evidence, there being no other evidence on 
the record to corroborate it. Tlie Queen v. Amanulla, (1874) 12 B. L. R., App., 16 ; Queen- 
Empress v. Bfiaramappa, (1668) I. L. B., 12 Mad., 12.8, and Queen-Empress v. Dhan Sahai, 
(1886) I. L. B., 7 All., 862, referred to. 

The facts of this ease sufficiently appear from the judgment of the Court. 

Babu Satya Chandar Mukerji tor the Appellant. 

The Government Pleader (Munshi Bam Prasad) for the Crown. 

Banerji, J. —The appellant, Musammat Jeochi, was charged with having 
torn off an earring from the ear of a boy named Muneshar, and has been 
convicted under section 394 of the Indian Penal Code. The evidence adduced 
in the Court of Session did not at all prove the guilt of the appellant/ On the 
contrary, [1123 that evidence showed that the ear of the boy had been torn 
by a mere accident. The witnesses examined in the Court of Session bad all 
of them, with the exception of Sukhu, made statements before the Committing 
Magistrate which were diametrically opposed to those made in the Court of 
Session. The learned Sessions Judge purporting to act under section 288 of 
the Code of Criminal Procedure, admitted in evidence the statements made by 
the witnesses in the Court of the Committing Magistrate, and has convicted 
the accused on that evidence alone. I must observe that, beyond the evidence 
which was so admitted, there was no other evidence before the learned Sessions 
Judge which proved the guilt of the accused. It is contended that the learned 
Sessions Judge was not justified in convicting the appellant on the evidence 
given by the witnesses in the Court of the Committing Magistrate and retracted 
in the Court of Session. The contention of the learned vakil is supported by 
the ruling of the Calcutta High Court in The Queen v. Amanulla, (1874), 
12 B. L. R., App., 16, which wa^ followed by the Madras High Court in Queen- 
Empress v. Bharamappa, (1888) I. L. R., 12 Mad., 123, and by this Court in 
Queen-Empress v. Dhan Sahai, (1885) I. L. R., 7 All., 862. In the case last 
mentioned, it was observed by Straight, J.. that “ section 298 was never 
intended to be used so as to enable a Court trying a case to take a witness’ 
deposition bodily from the Magistrate’s record, as the Judge has done here, 
and treat it as evidence before bimself.” With these observations I fully 
concur. As remarked by MORRIS, J., in Queen v. Amanullah, (1874) 12 B. L. R., 
App., 16, a Court of Session may admit in evidence the statements made by 
witnesses before the Committing Magistrate when such evidence " is to a 
certain extent corroborated by independent testimony before himself.” There 

* Criminal Appeal No. 793 of 1898. 
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was no such testimony in the present instance. It is true that the atten¬ 
tion of the witnesses was called to the statements made by them t>e{ore the 
Committing Magistrate, and that those statements were read to them; but the 
fact of that being done was not alone sufficient to justify the learned Sessions 
[113] Judge in basing the conviction solely upon evidence no part of which 
was given before him. Further, having regaid to the fact that the witnesses 
had in two Courts made diametrically opposite statements, it was unsafe to 
found a conviction on their testimony. I accordingly allow the appeal, and 
setting aside the conviction and sentence, I acquit the appellant of the offence 
of which she was convicted, and direct that she be at once released. 

HOTEB. 

[ A Beasions Court would not be justified in basing a conviction solely on statement! 
made before another tribunal and retracted before itself:—28 All., 683.] 


[ 2i All. 113 ] 

The 7th September, 1898. 

Present: 

Mr. Justice Banerji. 

Queen-Empress 

versus 

Muhammad Saeed KhaD.” 

Act No. XLV of I860 {Indian Penal Code) sections 463 et seq.—Forgery — 

. Meaning of the term "fraud ” disc^issed. 

A Police head-constable’s character and service roll in his custody was found to have 
been tampered with in this way, that a page, apparently containing remarks unfavourable 
to the head-constable, had been taken out, and a new page with favourable remarks, 
purporting to have been written and signed by various superior officers of Police, had been 
inserted in its place, the intent being to favour the chances of the promotion of the said 
head-constable. 

Held, that this interpolation amounted to forgery within the meaning of section 463 of 
the Indian Penal Code, but that inasmuch as it was not proved that the head-constable 
himself prepared and inserted the false page in his character roll, he was rightly convicted of 
abetment only, Queen-Empress v. Shos/ii Bhushan, (1893) I, L. R., 15 All., 210 ; Queen- 
Empress v. ViOial Narayan, (1886) I. L. R., 13 Bom., 516, and Lolii Mohan Sarkar v. TJu 
Queen-Empress, (1894) I. L. R., 22 Cal., 313, referred to. 

The facts of this case sufficiently appear from the judgment of the Court. 

Mr. Wallach for the Appellant. 

The Government Pleader (Munshi Ram Prasad) for the Crown. 

Banerji, J. —The appellant, Muhammad Saeed Khan, has been convicted 
of having been in dishonest possession of stolen property and of having abetted 
the offence of forgery. He has been sentenced for these offences to a total 
term of ten years’ rigorous imprisonment. 

[114] He was a head-constable stationed at a police station in the city of 
Agra. Upon information received by the District Superintendent of Police 
that Saeed Khan had received a bribe in marked rupees, the District Superin¬ 
tendent searched his quarters, and found in a box belonging to him, of which 
he produced the key, certain books and papers. Among these were eleven 

• Criminsl Appeal No. 711 of 1898. 
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"oharacfcer and service roll” books of the N.-W. P. and Oudh Constabulary, 
five of which were blank. These books are Government property, and, with 
the exception probably of one, were kept either in the Police Office at Agra or 
in the Office of the Inspector-General of Police. They must have been stolen 
from the place where they were kept, and as the accused has not ‘given any 
explanation of his possession of them, it is clear that he knew that^they were 
stolen property. He has therefore been rightly convicted under section 411 
of the Indian Penal Code. 

Mr. Wallach, the learned counsel for the appellant, addressed his argument 
chiefly to the second branch of the case, namely, that relating to the abetment 
of forgery. He does not dispute the facts as found by the learned Sessions 
Judge, which are as follows :—In the character and service roll of the accused 
(Ex. 14), page 11 has been substituted for some other page, very probably 
Ex. 12, which contained remarks apparently unfavourable to the accused mads 
by several District Superintendents of Police as to the general conduct and Police 
work of the accused, and the entries in p. 11 of Ex. 14 are undoubtedly false 
entries, in which the unfavourable remarks contained in Ex. 12 do not find 
place. A glance at the entries on p. 11 of Ex. 14 leaves no room for doubt 
that they are false. Mr. Wallach contends that, accepting the entries to be 
false, they do not amount to forgery as defined in section 463 of the Indian 
Penal Code. He urges that the fabrication of p.ll was not made dishonestly 
or fraudulently, and therefore the said page is not a fal^ document within the 
meaning of section 464, and that even if it is a false document, it was not made 
with any of the intents mentioned in section 463, and is consequently not 
a forgery. Two questions thus arise for [118] determination. First, whether the 
document is a false document: and second, whether it was made with one or more 
of the intentions specified in section 463.. In reference to the first point, it may 
be conceded that the document was not made “dishonestly ; ’’but was it made 
"fraudulently,” that is, “withintenttodefraud?” If the document was made “with 
intent todefraud,” asstated in section 25, and “with intentto commit fraud or that 
fraud may be committed,” asstated in section 463, it is a forgery. The terms 
“fraud”and “defraud” are not defined in the Indian Penal Code. Sir James Fitz- 
James Stephen in his History of the Criminal Law of England, vol. II, p. 121, 
observes that “whenever the words ‘fraud’ or ‘intent to defraud’ or ‘fraudulent¬ 
ly’ occur in the definition of a crime, two elements at least are essential to 
the commission of the crime; namely, first, deceit or an intention to deceive, or 
in some cases mere secrecy; and secondly, either actual injury or possible injury, 
or an intent to expose some person either to actual injury or to a risk of possi¬ 
ble injury by means of that deceit or secrecy.” “This intent,” he adds, “is 
very seldom the only or the principal intention entertained by the fraudulent 
person, whose principal object in nearly every case is his own advantage. ^ 

A practically conclusive test a*s to the fraudulent character of a deception 
for criminal purposes is this;—Did the author of the deceit derive any 
advantage from it which could not have been had if the truth had been known? 
If so, it is hardly possible that the advantage should not have had an equivalent 
in loss or. risk of loss to some one else, and if so, there was fraud.” Where, 
therefore, there is an intention to deceive and by means of the deceit to obtain an 
advantage there is fraud, %nd if a document is fabricated with such intent, it' 
is a forgery. This was held by this Court in Queen-Empress v. Shoshi Bhu- 
shan, (1893) I. L. B., 15 All., 210. A somewhat wider interpretation has been 
placed on the word ‘ fraud ’ by the Bombay High Court in Queen-Empress v. 
Vithal Narayan, (1886) I, L. B., 13 Bom., 515, ^which was followed by ,,tha 
Calcutta High Court iraiLolit Mohan Sarkar v. I'he [116] Queen-Empress, (1894) 
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I. L. R., 22 Oal., 313. In fche case in the Bombay High Courfc the learned JudgeSi 
aoeepted the interpretation of LbBlanc, J., in Haycra/t v. Creasy, (1801) 2 
Hast, 92, that "by fraud is meant an intention to deceive; whether it be from 
any expectation of advantage to the party himself or from ill will towards the 
other is immaterial.” Whatevor interpretation of fraud may be adopted, the 
false entries in the character roll of the accused were made with the intention 
of oommitting fraud. The intention was to deceive the superior officers of the 
accused, and by means of such deception to secure his advancement in the 
service, and thus to gain an advantage for him at the sacrifice of others. The 
entries were therefore a forgery within the meaning of section 463. As it has 
not been shown that the forgery was committed by the accused himself, he 
has been rightly convicted of the abetment of that offence. 

It is next urged that the sentence passed on the accused is unduly severe. 
The learned Judge has inflicted on him the highest penalty to which he could 
be liable under sections 411 and 466. In my opinion this was not such a gross 
case as to call for such severe punishment. The stolen character books, of which 
the accused was in possession, were of little value, and had his object in retain¬ 
ing possession of them not been to obtain facilities for the perpetration of the 
forgery, his offence would not have justified a heavy sentence. The forgery also 
was not of a very heinous character, although fabrication of the writing and 
signatures of several superior officers of the Police was a most impudent act. In 
my opinion it will be sufficient for the ends of justice to sentence the appellant 
to two years’ rigorous imprisonment for the offence under section 411, and to 
three years’ rigorous imprisonment for the other offence, and altogether to a 
term of five years’ rigorous imprisonment. While, therefore, I confirm the con¬ 
victions, I reduce the sentence to the extent stated above. 

NOTES. 

£ Bee also (1905) 28 Mad., 90 F.B.J 

[117] APPELLATE CIVIL. 

The 11th November, 1898. 

Pre.sent ; 

Mu. Justice Burkitt and Mu. Justice Dillon. 


Jamna Das and another.Defendants 

versus 

Udey Ram and others.Plaintiffs.’*' 


Procedure — Appeal—Appeal by defendants against tohom specifically 
HO decree was made but whose defence to the suit was necessarily 
disposed of by the decree. 

Certain plaintiffs sued as second assignees of a debt to recover the debt, and made defend¬ 
ants to the suit their assignors, the original debtors, and certain persons whom they alleged 
to have been prior assignees of the dbbt, but whoso assignment, according to them, had 
become void through non-fulfilment of the conditions upon which it was made. The Court of 
First Instance gave a decree to the plaintiffs against the original debtors.' An appeal by the 

• Second Appeal ISo. 723 of 1896, from a decree of Syed Muhammad Tajammul Husen, 
Additional Subordinate Judge of Cawnpore, dated the 11th August 1896, confleminR a decree 
e^ala Banke Behari Lai, Munsii oi Cawnpore, dated the 2ith Deeex|}ber 1895. 
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drst aMignees was dismissed by the Lower Appellate Court, on the ground that there being 
no decree against the appellants their appeal would not lie. On second appeal it was htld that 
the appeal would lie, inasmuch as the deoree, though' not a decree against the appellants by 
name, necessarily implied a finding that the assignment to the appellants, upon the basis of 
which they resisted the plaintiffs’ claim had become void. 

The faofcs of this case sufficiently appear frocn the judgment of the Court. 

Pandit A/oii Lai, for the Appellants. 

Mr. T. Conlan (for whom Mr. A. H. 0. Hamilton), for the Bespondents. 

Burkitt and Dillon, JJ. —This suit was one to recover a debt alleged to 
be due by the defendants Nos. 1 and 2 to one SriKishan Das, defendant No. 3 
in the array of parties, by virtue of an assignment from the said Sri Kishan 
Das. The debt had originally been assigned by Sri Kishan Das to the defend¬ 
ants Nos. 4 and 5, Jumna Das and Lachmi Narain, the present appellants; 
but it was alleged that these defendants Nos. 4 and d had failed to perform 
the conditions upon which the assignment to them had been made, that the 
assignment was thereupon cancelled and a new assignment in favour of 
[ 118 ] the plaintifi's was substituted. The material issues framed by the Court 
of First Instance upon the pleadings of the parties were :—(l) Upon what con¬ 
dition was the debt assigned to the defendants Nos. 4 and 5 ? (2) Had that 
assignment become void by reason of any default on the part of the defendants 
Nos. 4 and 5 ? The Munsif found that the assignment iTad been made to these 
defendants upon certain conditions ; that they had not fulfilled those conditions, 
and that therefore the assignment to them had become void. The Munsif 
accordingly, in pursuance of those findings, gave a decree in favour of the 
plaintiffs against the defendants Nos. I and 2, whose debt had been assigned 
to the plaintiffs by Sri Kishan Das, the third defendant. The decree drawn 
up in pursuance of the judgment containing tiie findings mentioned above was 
as follows :—“ It is ordered and decreed that the claim for Rs. 790-3-0, with 
future interest at 8 annas per cent, per mensem, be decreed against the defend¬ 
ants Nos. 1 and 2. The plaintiffs and the defendants Nos. 1 and 2 shall 
recover their costs from Sri Kishan Das, defendant No. 3. The other defendants 
Nob. 4 and 5 shall bear their own costa.” The defendants Nos. 4 and 5 appealed 
against that decree, but the Lower Appellate Court (Subordinate Judge of Cawn- 
porc), on a preliminary objection raised before it by the respondents, refused 
to hear and dismissed the appeal, on tho ground that no portion of the claim had 
been decreed against the appellants. He held in effect that the decree as drawn 
up did not damage the appellants. These appellants have now come to this 
Court in second appeal, contending that the Lower Appellate Court was wrong 
in holding that they had no right of appeal. 

For the respondents it has been contended, as before the Lower Appellate 
Court, that the appellants should liave made an application to tho original Court 
under section 206 of the Code of Civil Procedure, and should have procured 
an entry in the decree of tho finding that their assignment had become void. 

[ 119 } In our opinion the decision of the Lower Appellate Court which gave 
affect to that contention is wrong. We are unable to perceive any variance 
between the decree and the judgment which tho appellants could have asked the 
Mttnsif to remedy. The decree as it stands does, in our opinion, fully and 
necessarily imply a finding that the appellants’ assignment had become void, 
inasmuch as, but for the existence of such a finding, a decree could not have been 
given in favour of the plaintiffs, who admittedly were but subsequent assignees 
of the debt originally assigned to the appellants. 
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Under these circumstances we think the decree of the Lower Appellate Court 
was wrong. We allow this appeal. We set aside the decree of the Subordinate 
Judge, aud, as his decree proceeded upon a preliminary point and as we have 
overruled his decision upon that point, we remand the case for trial upon the 
merits under section 662 of the Code of Civil Procedure. The appellants will 
have their costs of this appeal in any event. 

Appeal decreed and cause remanded. 


NOTES. 

[These are similar decisions:—(1905) 9 C.W.N., 684; (1907) 30 Mad., 447. Sea 
however, (1904) P.R.,56; ( 1907 ) P.R., 57 ; and also (1911) 12 I.C., 167 where the ease of a 
party in whose jfavour a decree is passed is discussed.} 


[ 91 All. 119 ] 

The lath J^ovember, 1898. 

Present; 

Mr. Justice Buhkitt anu Mr. Justice Dillon. 


Mujih-ullah.Plaintiff 

versus 

Umed Bihi and another.Defendants. '^ 


Pre-emption—Muhdtmmadan Law — Wajih-ul-arii — Pre-emptor disentitled 
hjf hLs oton conduct to pre-empt part oj the property sold — Pre-emptor 
not entitled to pre-empt any portion thereof. 


Whore a pre-emptor sued for possos.sion by right of pre-emption of certain property sold 
by one and the same sale deed, claiming as to one portion of the property sold under the 
Muhammadan law and as to another under the wajib-iil-arz, and it was found that he bad by 
his own acts or omissions disentitled himself from claiming that portion of the property to 
which the Muhammadan law applied, it was held that the pre-emptor was not entitled to 
pre-emption in respect of any portion of the property covered by the said sale deed, Muham¬ 
mad Wilayat AH Khan v. Abdul Rab, (1888) I. L. R., 11 All., 108, followed. 


[120] The facts of this case sufficiently appear from the judgment of the 

Court. 


Messrs. T. Conlan and D. N. Banerji, for the Appellant. 

Pandit Sundar Lai and Pandit Moti Lai, for the Respondents. 

Burkitt and Dillon, JJ. —This is an appeal brought by a plaintiff in a pre¬ 
emption suit. The sale deed, in respect of which the suit has arisen, was dated 
the 7th of May 1894, and purported to convey to the vendee shares in some 47 
villages, 3 pacoa houses and a mortgage deed. In the Court of First Instance 
(Subordinate Judge of Gorakhpur) the suit was dismissed on the ground that 
the document upon which the suit was founded was not a sale deed, but was a 
deed of gift. On the appeal on that point to the District Judge it is not easy to 
say what the opinion of the Lower Appellate Court was. The learned Judge 
disagreed with the finding of the Court of First Instance, that the document was 
a deed of gift, but at the same time seems to have held that it was not a sale, 
that it was only a “ family arrangement,” and finally affirmed the decree of the 
Court of First Instance, on the ground that there were “ no materials for 
determining the plaintiff’s share of theTls. 15,500 set forth in the sale deed, 
and it passes the wit of man to devise a decree which should assign to the 


Second Appeal No. 806 of 1895, from a decree of V. A. Smith, Bsq„ District Judge of 
Gorakhpur, dated the 13th June 1896, confirming a decree of Pandit BanaidhaT Subordinate 
Judge of Gorakhpur, dated the 30th March 1896, ’ 
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plainfciff his proper share of the contingent liabilities imposed on the transferee." 
With respect to the judgment of the Lower Appellate Court we desire it to be 
understood that we do not concur in any proposition of law laid down therein, 
but as the question as to the nature of the deed and the manner in which the 
sum payable by the pre-emptor should be calculated have not been fully discuss¬ 
ed on both sides in this case, we refrain from saying any more on that matter. 
On behalf of the respondent Pandit H’o/i Lnl contended that this case was 
exactly on all fours with the case of Muhammad Wilayat Ali Khan v. Abdul 
Bah, (1888)1. L. R., 11 All., 108. In that case, as in the present case, two 
properties were claimed by right of pre-emption, one property being claimed 
under the Muhammadan law and the other by virtue of the provisions of the 
wajih-ul-arz. [121] Such is also the case here, the three houses being claimed 
under the Muhammadan law, and 8 out of the 47 shares sold being claimed under 
the provisions ef the wajih-ul-arz. In the case just cited the plaintiff pre-emptor 
failed to prove that he had fulfilled the conditions required by Muhammadan 
law as preliminaries to the institution of a claim for pre-emption. So here 
also it has been found as a fact by both the lower Courts that the plaintiff 
here failed to perform these preliminaries. The result is that the plaintiff 
appellant, being shown to be disqualified from claiming to pre-empt these 
houses under the Muhammadan law, cannot possibly get a decree for the 
whole of that which by law, but for his own laches, he would be entitled to 
pre-empt. In the case of Muhammad Wilayat Ali Khan v. Abdul Bab, (1888.) 
I. L, R., 11 All., 108, cited above, the late Chief Justice of this Court, whose 
opinion on such a matter is entitled to every weight and respect, remarked as 
follows :—“ The question then arises, can there be any difference between the 
case of the plaintiff' coming into Court and claiming a portion of the property 
sold, and the case of a plaintiff' coming into Court and claiming the whole, he 
being at the time disentitled by his own act or laches to maintain a claim as 
to a part? It appears to us that there can be no difference in principle, and 
that exactly the same result must follow in this case as would have followed 
if the plaintiff' had come into Court and had abstained from claiming the pro¬ 
perty in Moradabad. A person who claims to be a pre-emplor and has 
disqualified himself from claiming the whole, cannot be in a better position 
than a person who has come into Court and has claimed a part only when he 
was entitled to claim the whole.” The case now before us and the case just 
cited are admittedly on all fours. No attempt has been made, or indeed 
could be made, to show any distinction between them. It is contended that 
we should not follow the rule laid down in that case. We, however, fully 
concur in the rule laid down therein and in the reason given for it. We agree 
with the learned Judges who decided that case, that an intending [122] pre- 
emptor who has placed himself in the position occupied by the plaintiff here 
and by the pre-emptor in the case of Muhammad Wilayat Ali Khan v. Abdul 
Bab, (1888) I. L. R., 11 All., 105, must be considered to have, by his own act 
as a matter of law, forfeited his right t© pre-empt any portion of the property. 
We follow the rule of law laid down in that case and for the reasons given 
above, and not because we agree with the Lower Appellate Court, with whose 
judgment, as a matter of fact, we disagree, we dismiss this appeal with costs. 

Appeal dismissed. 
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APPELLATE CRIMINAL. 

The ISih H^ovemher, 1898 
Present: 

Mb. Justice Knox, Acting Chief Justice, and Mb. Justice Banbbji. 

Queen-Empress 

versui 

Timmal and others.* 

Act No. XLV of 1860 {Indian Penal Code), Sections 96, et seqq. —Right of 
private defence—Act No. I of 1872 {Indian Evidence Act), 

Section 205 — Presumption — Pleading.<t. 

Held, that an accused person who at his trial has not pleaded the right of private 
defence, but has raised other pleas inconsistent with suoh a defence, cannot in appeal set 
up a case, founded upon the evidence taken at his trial, that he acted in the exercise of the 
right of private defence; neither is the Court competent to raise such a plea on behalf of the 
appellant. Queen-hinpress v. Praq Dat, (1898) I. L. R., 20 All., 459, referred to. 

The facts of this case are fully discussed in the judgment of the Court. 

The Officiating Government Advocate (Mr. A. E. RyvesJ, for the Appellant. 

Babu Bishnu Ghandar, (or the Respondents. 

Knox, Acting G. J., and Banerji, J. —This is an appeal presented 
under directions of the Local Government from an appellate order of 
acquittal passed by the Sessions Court of Mirzapur. The Magistrate of the 
Ist class at Mirzapur, before whom the case originally came, had found five 
jrersons guilty of offences under sections 147 and 325 read with section 149 of 
the [123] Indian Penal Code : but bad passed sentences upon the five only for 
offences under section 147. The learned Sessions Judge arrived at the follow¬ 
ing conclusions upon the evidence, namely, first, that the appellants before 
him had acted in exercise of the right of private defence of property; secondly, 
that there was no evidence that the same accused formed an unlawful assembly. 
He accordingly acquitted them of the charge under section 147, and apparently 
omitted to take any notice of the conviction under section 325 read with 
section 149 of the Indian Penal Code. Holding the views he did, the 
learned Sessions Judge should have in terms recorded an acquittal upon-this 
charge also. 

The facts found by the Magistrate were that Timmal, one of the respond¬ 
ents before us, considered he possessed a eight to gather the fruit of certain 
mahua trees. That fruit was being peaceably gathered by certain persons on 
behalf of one Altaf Husain. With a view of enforcing Timmal’s right or 
supposed right the five accused came upon the spot and with clubs assaulted 
five men. The injury caused to two was, according to the medical evidence, 
which has not been rebutted, " grievous hurt.” The Magistrate added to the 
above recital of facts the words ;—“ Timmal’s party cannot claim that they 
were defending the enjoyment of a right actually in possession.” The appeal 
as presented sets out that the respondents have not made out their defence 
that they acted within their right of private defence of property. This ground 
is not happi ly worded. We have, w ith the assistance of the learned vakil who 
• Criminal Appeal No, 1007 of 1898. ^ 
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appeared for the respondent, examined the defenoes raised by the various 
respondents before the Magistrate. Timmal says that he never beat any one 
and that he saw no assault. Badan does not say, so far as be is concerned, 
that he hit any one ; he says, on the contrary, that he was hit. The other 
three respondents all say that they were not on the spot at the time when the 
disturbance took place. The only hint that such a plea was ever in contem¬ 
plation as a plea in defence [1241 is to be found in the examination of Badan, 
and of Badan alone. We need not go into the question whether Badan, an 
accused, can, in his statement, raise a plea on behalf of the uo-accused, which 
those co-accused never raised for themselves, and which tliey virtually 
repudiated in the statements made by them. In appeal before the Court of 
Session all the five respondents, who were then appellants, did put forward as 
one of the grounds of appeal that they had acted as they did in exercise of the 
right of private defence of property. 

The learned Government Advocate contended that the respondents were 
precluded from raising this plea by the very nature of the defences which they 
had set up. He drew our attention to an unreported case, and further to the 
case of Queen-Empress v. Prag Dat, (1898) I. L. R., 20 All., 459. It was laid 
down in both these cases, more particularly in the latter case, that the law in 
India is that, when a person is accused of an offence, the burden of proving the 
existence of Qircurr:atances bringing the case within any of the general exceptions 
in the Indian Penal Code, is upon the accused, and it is directed by that law, 
as enacted in section 105* of the Indian Evidence Act, 1872, that the Court 
shall presume the absence of such circumstances. He pointed out that not 
only had the accused not set up tlie plea that they had acted in the exercise of 
the right of private defence of property, but further that there was no evidence 
on the record upon which any circumstance could be inferred which would 
substantiate such a plea. 

We followed the learned vakil very carefully in his answer to this part of 
the Government case. Taking all that he said as being matter proved, we 
found it amounted to this, namely, that Timmal and his party had been put 
into possession of the mahua trees in dispute before any lease of the 
same trees had been given to the persons on whose behalf the persons 
assaulted were on the day in question collecting the mahua fruit, and that 
the fact of possession having been given to [ 125 ] Timmal and his party 
had, at the time possession was given, been proclaimed in the village. At this 
point the learned vakil stopped, and rightly stopped ; he had no evidenqp upon 
which to set up a case that any one of his clients had struck a single blow or 
committed any assault. No blows having been struck and no assault committed, 
the exercise of the right of private defence fell at once to the ground. The 
learned vakil made some attempt to show that a conviction under section 147 
was not justified by the evidence, and he referred us to the case of Pachkauri 
V. Queen-Empress, (1897) I. L. R., 24 Cal., 686, and Queen-Empress v. 
'iJarsang Patha Bhai, (1890) I. L. R,, 14 Bom., 441. Neither of those cases 
is in point here. In Pachkauri v. Queen-Empress the accused were at the time 
the assault was committed on the spot, and exercising their rights over the pro¬ 
perty claimed by them. In the present case the circumstances were the very 
reverse ; the persons before us, who were assaulted, were picking up the mahua 

• £8tc. 106:—When a person is accused of any offence, the burden of proving the existence 
of circumstances bringing the case within any of the General 
Burden of proving that Exceptions in the Indian Penal Code, or within any special 
case of aooused comes exception or proviso contained in any other part of the same - 
within exceptions. Code, or in any law defining the offence, is upon him, and the 

Court shall presume the absence of such circumstances.] 
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fruit peaceably and under cover of a leasethe assailants came upon them 
while so employed, and commenced the attack with a view of enforcing the 
right which they considered rested with them. In Queen-Empress v. Ear sang 
Patha Bhai the assault was commenced by the complainant and not by the 
persons assaulted by the complainant. In the case before us the respondents 
did form an unlawful assembly, and in using force committed rioting; 
they could not plead as a justification, for their act that the persons 
picking the raahua were in so doing guilty of theft, mischief or criminal 
trespass. They were acting throughout in the bond fide belief that they 
had a right to the mahua, and the element of dishonesty was wanting. 
Hence there could be no theft or mischief. When they went upon the land 
they did not go on it with the intention of committing any offence, hence 
th^re was no criminal trespass. From every point of view the plea of private 
defence of property was one which could not have been raised in this case, 
and was in fact never raised by the accused until they went before the 
appellate Court. There being no evidence on the [126] record, the learned 
Sessions Judge was distinctly in error, and that error an error of law, when 
he presumed the presence and not the absence of circumstances which would 
form any basis for the plea of private defence of property. 

The learned vakil, probably feeling the weakness of this portion of his 
argument, commenced his defence by urging that the appeal before us was one 
which should never have been put forward by the Local Government. He 
referred us to the casds of Queen-Empress v. Gayadin, (1881) I. L. R., 4 AIL, 
148; Queen-Empress v. Chotu, (1886) I. L. R., 9 All., 52, and Queen-Empress 
V. Robinson, (1894) I. L. R., 16 AIL, 212. All these eases were considered by this 
Court in the recent case of Queen-Empress v. Prag Dat, to which we have 
already referred. It is true that tlie right vested in the Local Government is 
a right which should be advanced with care and caution. In two of the cases 
cited by the learned vakil the errors which the Local Government sought to 
have rectified were errors on questions of fact. In the case before us the learned 
Sessions Judge erred upon a question of law, and he was at the time sitting 
as a Court of Appeal, and his error of law led him to set aside the conclusion 
of the Magistrate upon facts that he himself would probably have accepted but 
for the error of law into which he had fallen. A riot in the jungles of Mirzapur, 
where it is not easy to have recourse to the protection of the police, is an offence 
which wounds public security, and very often leads to fatal results. We cannot 
therefore agree with the learned vakil in holding, as he wishes us to do, that 
we ought not to exercise the powers vested in us in this particular case. We 
set aside the finding of acquittal, restore the conviction recorded by the 
Magistrate, and pass the sentence which was in the first instance passed 
by him. In computing the term of imprisonment any portion of the 
imprisonment already undergone will be deducted. Subject to the above the 
sentences will run from to-day’s date. 
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The 19th November, 1898. 

Present : 

Mr. Justice Aikman. 

Queen-Empress 

versus 

Mathura Prasad.^ 

Act No. XLV of 1860 {Indian Penal Code) ss. 21, 161 —“ Publtc servant ”— 
Manager employed under the Court of Wards. 

lifl Zd that the manager of an estate employed under the Court of Wards is a public 
servant ” within the meaning of section 21 of the Indian Penal Code. Queen Empress v. 
Arayi, (1883) I. L. R., 7 Mad., 17. referred to. 

The fivots of this ease are fully stated in the judgment of the Court. 

Messrs. G. Ross Alston, A. II. C. Hamilton, and Babu Satish Skandar, 
for the Applicant. 

The Government Pleader (Munshi Ram Prasad), with whom Babu Satya 
Chandar Mukerji, for the Crown. 

Aiklll8iil, J.—-This is an application asking tliia Court to exercise the 
powers of revision conferred on it by section 439 of the Code of Criminal 
Procedure. 

The applicant, Mathura Prasad, was an employee of the Courfof Wards 
on an estate under the Court in the Shahjahanpur district. He was charged 
with and tried before a Magistrate of the Ist class for nine different offences, 
six of which were under section 409 of the Indian Penal Code, namely, 
criminal breach of trust by a public servant, and three under section 161 read 
with section 114 of the Indian Penal Code, abetting the receipt of illegal 
gratification by a public servant. Objection was taken before the Magistrate 
to all these offences being tried together. The Magistrate was under the 
erroneous impression that the provisions of section 234 of the Code of Crimi¬ 
nal Procedure empowered him to try at one time any number of offences, 
provided no more than three offences of one kind were charged. Although he 
found the accused guilty of all the nine offences, he considered therefor e that 
he complied with the law by convicting him of three only of the six offences 
under section 409 of the Indian [128] Penal Code. He also convicted him 
of the three charges under section 161 read with section 114 of the Indian 
Penal Code. In the result he sentenced him to an aggregate punishment of 
four years’ rigorous imprisonment and a fine of Rs. 120. On appeal the 
learned Sessions Judge sustained one of the convictions under section 409 
and one of the convictions under sections 161 read with section 114 of the 
Indian Penal Code. The convictions and sentences under the other charges 
were set aside. 

Before this Court the first plea urged by the learned counsel, who appears 
in support of the application, is that an employee under the Court of Wards is 
not a public servant. So far as the charges of criminal breach of trust are 
concerned, this question is of little importance, for on the facts found the 
applicant was guilty, if not under section 409, at least under section 408 of 
the Indian Penal Code, and the sentences imposed on him ar e with in the 

* Criminal Revision No. 548 of 1898. 


435 



i.L.R. 21 Ail. 122 


QUlEBN-fiMtRESS V. 


limit of punishment presoribed for offences under the latter section. But the 
question is of importance with regard to the charge of abetment of the taking 
of an illegal gratification, for if the manager of the Court of Wards, whom 
the appellant is said to have abetted in taking illegal gratifications, cannot be 
held to be a public servant, the offence charged was not committed. The learned 
Counsel relies, in the first place, on the decision in the case The Queen 
Empre'is v. Arayi, (1883) I. L. R., 7 Mad., 17. In that case it was held by 
Turner, C. J., that a peon employed by a manager of an estate under the 
Court of Wards is not a public servant within the meaning of that term in the 
Penal Code. Counsel were not instructed in that case, and no reasons are 
given for the view taken. Whether the learned Chief Justice would have 
held that the manager of an estate under the Court of Wards was not a public 
servant, does not appear. 

Reference was next made to the provisions of section 12, sub-section 
(ii) of Act No. XVII of 1885, which is entitled “An Act to make better 
provision for the Superintendence of Government Wards in the Central 
Provinces.” That sub-section Cl293 is as follows;—“ Every manager, or 
other servant of the Court of Wards, shall bo deemed a ‘public servant’ 
within the meaning of section 161, 162, 164 and 165 of the Indian‘Penal 
Code ; and in the definition of ‘ illegal remuneration ’ contained in the said 
section 161 the word ‘ Government ’ shall, for the purposes of this sub-section, 
be deemed to includ^ the Court of Wards.” It was argued that if the 
Legislature found it necessary to make this provision in the Act for the Central 
Provinces, it was clear that the provisions of section 21 of the Indian Penal 
Code, which section defines what persons fall under the description of " public 
servant,” were not sufficient to cover the case of a Court of Wards’ employee. 

As neither Act No XIX of 1873 (The North-Western Provinces Land 
Revenue Act), nor any other Act applicable to these Provinces, contains any 
provision similar to that quoted from section 12 of Act No. XVJI of 1885, 
it is clear that a Court of Wards’ employee cannot be held to be a “public 
servant,” if he cannot bo brought within one or other of the ton clauses of 
section 21 of the Indian Penal Code. Reference was also made to section 35 
of the North-Western Provinces Land Revenue Act, which contains the 
following provision :—“ Every kanungo and patwari and every person appoint¬ 
ed temporarily to discharge the duties of any such officer shall be deemed to 
be a public servant within the meaning of the Indian Penal Code.” It was 
contended with much force that if the Legislature had intended that Court of 
Wards’ employees should be held to bo public servants, some provision similar 
to that quoted above would have appeared in Chapter "VII of Act No. XIX of 
1873, which contains the law as regards the Court of Wards. I must say 
that I was much impressed with the force of this reasoning : but after full 
consideration I have arrived at the conclusioh that the provisions of the 9th 
clause of section 21 of the Indian Penal Code are wide enough to include the 
case of Court of Wards’ employees. The material words of that clause are— 
“Every officer whose duty it is as such officer to take, receive, keep or spend 
any property on behalf of [1303 Government.” Now the Board of Revenue, 
which is a department of Government, is the Court of Wards for these Pro¬ 
vinces, and as such is in charge of the estates of proprietors who are held dis¬ 
qualified to manage tlieir own lands. It is true that section 202 of Act No. XIX 
of 1873, which lays down the duties of a manager, says that the manager “ shall 
in every respect act to the best of his judgment for the proprietor’s interest 
as if the property were his own.” But while the disqualification of a proprie¬ 
tor lasts he has no power to collect any rents from his own estates. If he does 


436 



MATHURA RRASAU [1898] l.ti.K. H All. ISi 

r^eive rents he oannot give a good diaoharge to tenants. The colleotion of 
rents is taken from him by the Court of Wards, that is, by the Government, 
and although the Government may ultimately be accountable to the proprietor 
for the money which it has realized, it is none the less Government which 
receives the money. Therefore it seems to me that an officer of the Court of 
Wards does, when he realizes money from a Court of Wards’ estate, realize 
that money “ on behalf of Government.” The provisions referred to above 
from the Central Provinces Act may have been enacted with the object of 
removing any doubts ; but as the words of the Penal Code seem to me to be 
wide enough to cover the case of Court of Wards' servants I overrule the 
objection which the learned counsel urged with so much ingenuity and force. 

The next point taken on behalf of the applicant is, that the defect in the 
trial which has been referred to at the outset of this judgment, is a defect 
which, ipso facto, renders the whole proceedings void. In support of this 
reliance is placed on a dictum of PetheraM, C. J., in the case In the matter 
of Lachmin Narain, (1886) I. L. R., 14 Cal., 128. At page 131 of the judgment 
the learned Chief Justice says:—“ It is clear from the terms of that 
section (section 234 of the Code of Criminal Procedure), that a man can only be 
tried for three separate odances of the same kind at the same trial and, 
speaking for myself, I think that if a man were tried for four specific offences at 
one trial it would not only be an Ci31] irregularity which could be cured 
by section 537 of the Code, but a defect in the ti'ial vvj^ich would render the 
whole trial inoperative, unless it were cured by some subsequent proceeding by 
striking out some portions of the charge, and as to the propriety or legality of 
such a proceeding, we do not at present express any opinion.” There is no 
doubt that this dictum is clearly in favour of the applicant, but it must be taken 
to be obiter, for it was not necessary for the decision of the case then before 
the Court. Section 233 of the Code of Criminal Procedure provides that, with 
certain exceptions therein specified, for every distinct offence of which any 
person is accused there shall be a separate charge, and every charge shall be 
tried separately. I think there is much force in the view taken by Petheram, 
C. J., that a breach of the provision-s of this section is some thing more than a 
mere irregularity, but, in my opinion, it is not open to me to adopt that view, 
inasmuch as I find that not only in this Court but in the Calcutta and Bombay 
High Courts a breach of the provisions of section 233 or of the corresponding 
section 453 of the former Code, has been treated as an irregularity, and not as 
an illegality rendering the whole proceedings void. 

That a grave irregularity was committed there cannot be any doubt, and 
I liave to consider whether the irregularity has in fact occasioned a failure of 
justice. In the explanation appended to section 537 of Act No. V of 1898, it 
is said that in determining whether any error or omission or irregularity in any 
proceeding under the Code has oficasioned a failure of justice, the Court shall 
have regard to the fact whether the objection could and should l)ave been raised 
at an earlier stage in the proceedings. It is clear from the Magistrate’s own 
record that the accused did take objection before him, and I am informed that 
immediately after the accused had been furnished with a copy of the charges 
and when his objection before the Magistrate was overruled, ho had recourse 
to the Court of Session by a petition presented on the 7th of June, the charges 
having been framed on the 2nd of June, in which the same objection to the 
trial of so many offences [182] together was urged. The Court of Session, 
however, declined to interfere at that stage of the case. The object of the law 
which enacts that, with the exceptions specified, there must be a separate trial 
for each offence, is framed no doubt, as well to prevent the cumulative effect upon 
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the mind of the Court of a number of charges being brought forward together, 
as in the interest of the accused, who cannot but be harassed and bewildered 
by having to meet in one trial a number of separate charges. Now in this 
case the accused had not only to meet nine separate charges, but in reality a 
much larger number. For instance, charge No. 8 includes not only a charge 
of abetting the manager in the receipt of a bribe of Rs. 10, but a charge against 
the accused of accepting one for himself. Again, it appears that in charge 
number 9, in which the applicant is accused of having accepted on behalf of 
the manager a sum of Rs. 175, this sum was made up of a number of small 
sums realized from a number of tenants as an illegal gratification for allowing 
them to continue in their holdings. Although the amount is said to have been 
handed over to the manager in a lump sum, the evidence of a number of tenants 
was called to prove the payments of separate sums by them to the applicants. 
The result was that the record swelled to an enormous length, to upwards of 
300 closely written pages. To meet all these different accusations at one trial 
must, it appears to mo, have seriously prejudiced the applicant in his defence, 
and that the bringing forward of so many different charges must have 
influenced the mind of the Magistrate is equally clear. It is further argued with 
reference to the 9th charge, the conviction under which has been sustained by 
the learned Sessions Judge, that the accused was prejudiced by the manner in 
which it was drawn up. In it the offence is said to havetaken placeinthe month 
of Magh ” last year. Evidence was called on behalf of the defence which the Ses¬ 
sions Judge seems to lK)ld has the effect of proving that the offence could not have 
taken place in that month, inasmuch as the manager is said to have been during 
the whole of that month absent from Shahjahanpur, where the offence is alleged 
[133] to have been committed. It is to be noted that the charge is not worded 
“ in or about the month of Magh,” and it is contended that the accused was 
prejudiced by being called on to meet only a charge for that month. The 
Sessions Judge is of opinion that the offence may have been committed in the 
following month of Phagun. If so, the accused ought to have had an oppor¬ 
tunity of calling evidence to prove that the offence was not committed by him 
in Phagun. The result of the above examination of the record is, that I am 
constrained to come to the conclusion that the irregularities committed in the 
Court of the Magistrate are such as are not covered by the provisions of section 
537 of the Code of Criminal Procedure. It is to be regretted that the 
Magistrate, who seems to have gone into the case before him very patiently, 
should have, by neglect of the provisions of the Code of Criminal Procedure, 
rendered the interference of this Court necessary. But, in my opinion, I have 
no alternative but to set aside the convictions and sentences', and direct that 
the accused be re-tried according to law. The fines, if paid will be refunded ; 
the sentence of rigorous imprisonment 3«ill cease. Accused will be 
detained in custody until the District Magistrate makes arrangements for the 
re-trial of the accused, which he will proceed* to do forthwith. In the event of 
a fresh trial resulting in conviction, the term of imprisonment which the 
applicant has already undergone ought to be taken into account. 


NOTES. 

[The Calcutta High Court dissented from this in (1900) '28 Cal., 344 ; 4 C.W.N., 798.J 


438 



SECRETARY OP STATE FOR INDIA V. JILLO [1898] I.L.R. 21 All. 184 

C 91 All. 188 ] 

FULL BENCH. 

The lOih November, 1898. 

Present: 

Mr. Justice Knox, Acting Chief Justice, Mr. Justice Banerji and 

Mr. Justice Burkitt. 

The Secretary of State for India in Council.Opposite Party 

versus 

Jillo.Applicant.* 

Civil Procedure Code, section 409—Application for leave to site in forma 

pauperis— Decree — Appeal. 

Held that no appeal will lie from an order rejecting an application for leave to appeal 
in forma pauperis. Batdeo v. Qola Kuar, (1886) I. L. B., 9 All., 129, and Lekha v. Bhauna, 
(1896) I. L. R., 18 All., 101, referred to. 

C<84] This was an application for leave to sue in forma pauperis. The appli¬ 
cant, Musammat Jillo, came into Court alleging that she had been married to 
the defendant, Chand Khan, on the 13th of October 1886, on a prompt dower 
of Rs. 10,000 ; that she had lived with her husband up to 1895, but that in 
January 1895 her husband had turned her out and refused to pay her dower. 
She prayed for a decree for Rs. 10,000 and costs of suit. On presentation of 
this application in the Court of the Subordinate Judge of Moradabad the 
applicant’s statement was recorded, the application was registered and notice 
was issued fixing the 26th October 1895 for the further hearing. The case was 
adjourned from time to time until the 4th of January 1896, on which date the 
Subordinate Judge recorded the following order:—'* The applicant’s pleader 
stated that he was not directed to conduct the case, and he did not produce 
any evidence as to (the applicant's) poverty. The defendant’s pleader also is 
absent. As the application is rejected for want of prosecution, the Govern¬ 
ment Pleader also is not entitled to any costs. Order: The application be 
rejected with costs.” This order was followed by a decree, the operative part 
which was in the following terms :—“ It is, therefore, ordered that the appli¬ 
cation bo rejected with costs in default of prosecution.” Against this order an 
appeal was preferred to the High Court by the Government, claiming its 
costs on the application. 

The Officiating Government Advocate (Mr. A. E. Ryves) for the Appellant. 

Munshi Gobind Prasad for tfie Respondent. 

Knox, Acting C. J., Banerji, and Burkitt, JJ. —Musammat Jillo, the 
respondent to this first appeal, presented in the Court of the Subordinate 
Judge of Moradabad an apidication praying for permission to institute a suit 
in forma pauperis. She was examined and her deposition recorded. After 
that a date was fixed, and notice given to the Government Pleader, as 
required by section 408 of the Code of Civil Procedure. Upon the day 
on which inquiry was to be made as to whether Musammat Jillo was or 
was not a pauper we find the Court recording [138] an order, which is 

* First Appeal No. 101 of 1896, from an order of Pandit Raj Nath, Subordinate Judge 
of Moradabad, dated the 4th January 1896. 
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both extraordinary and in its terms oontradiotory. Thd' Order ian^ as 
follows:—“ The applicant’s pleader stated that he was not directed to (boduot 
the case, and he did not produce any evidence as to (the applicant’s) poverty. 
The defendant's pleader also is absent. As the application is rejected for 
want of prosecution, the Government Pleader also is not entitled to any costs. 
Order:—The application be rejected with costs." We examined the original 
order, as we found it difficult to believe that the translation before us was a 
correct translation. We find that the order has been correctly translated and 
is as above. We next examined the decree: we find the language of that 
equally, if not more, unsatisfactory. The effective order of the decree is in 
these terms; " It is therefore ordered that the application be rejected with 
costs in default of prosecution.” There is nothing whatever to indicate by 
which of the parties and in what proportion the costs are to be paid, or to 
whom they are to be paid. It would be a matter of regret if we found a decree 
like this passed by the most junior Munsif in these Provinces. From this 
decree the present appeal before us has been filed by the Secretary of State for 
India in Council, contending that the appellant is entitled to his costs, inas¬ 
much as he appeared to protect the revenue, and, it might have been added, 
after he had received notice from the Court calling on him so to appear. 

A preliminary objection was raised to the hearing of the appeal, on the 
ground that the order under consideration was not a decree within the mean¬ 
ing of the Code of Civil Procedure, and that the order was not one appealable 
under section 588 of tfce Code of Civil Procedure. We are of opinion that the 
objection taken is a sound one and must prevail. The learned Government 
Advocate attempted to support the appeal upon the authority of the case 
lialdeo V. Gold Kuar, (1880) I. L. R.,9 All., 129. That case is one not entirely 
on all fours with the present, still it very much resembles it, and was certainly 
one on which the learned Govern- [138] ment Advocate was entitled to rely in 
support of his contention. If the learned .Judges who pronounced that deci¬ 
sion intended to lay down that an order like the one in appeal here was a 
decree within the meaning of the Code of Civil Procedure, we find ourselves 
unable to concur with them. The order before us was not an adjudication in 
any stage of a suit. It was passed upon an application which, if granted, 
would, after the order granting it, and only then, have matured into a plaint in 
a suit. It was not therefore an adjudication deciding a right claimed in a 
suit. It is true that the definition given for the word “ decree’’goes on to 
say that an order rejecting a plaint, or directing accounts to be taken, or 
determining questions mentioned or referred to in section 244, is, under 
certain circumstances, within the definition of a decree. The only part of this 
portion of the definition which hears at all upon the present case are the 
words “ an order rejecting a plaint.” We have, however, pointed out above 
that in the case before us the stage had not been reached in which the applica¬ 
tion filed by Musammat Jillo could he deerfied a plaint. A similar point to 
that before us was considered by this Court in the Full Bench ruling in the 
case of Lekha v. Bhauna, (1895) I. L. B., 18 All., 101, in which the Court 
held that an order under section 549 of the Code of Civil Procedure was not a 
final expression of an adjudication upon any right claimed or defence set up 
within the meaning of the first paragraph of the definition clause relating to 
decrees and was not an order appealable as a decree. We therefore, dismiss 
this appeal, but without costs. The order passed by the Subordinate Judge is 
so extraordinary that we direct this case to be treated as a case in revision 
under section 622 of the Code of Civil Procedure, and that it be taken up on a 
further date so as to allow Musammat Jillo, if she be so advised, to be heard. 

- Appeal diamiased. 
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ti87] Under the above order the case was taken up in revision on the 
97th of February 1899, * when the following order was passed 

KBOZ, Banerjl and Burkitt, JJ. —We have in previous proceedings com¬ 
mented upon the extraordinary nature of the order passed by the learned 
Subordinate Judge. There is no question whatever that in passing the order 
he did on the 4th of January 1896, he acted with material irregularity. We 
accordingly set aside that order, whatever it may be, for its terms are so am¬ 
biguous and contradictory that it is impossible to interpret it, and in lieu of it 
we pass this order. We direct that the application of Musammat Jillo for 
permission to sue in formd pauperis be dismissed with costs, which will be 
paid by Musammat Jillo. The Secretary of State will get his costs both in 
the lower Court and in these proceedings. 

NOTES. 

[The order is open to revision ;—(1898) 2 C.W.N., 474 ; (1903) 8 C.W.N., 70 ; (1908) 
12 O.G., 881. See also 28 I.G., 448. 

As regards the rules of the Allahabad High Gourt relating to revision, see also (1906) 
28 All., 72.J 


( 21 All. 137 ] 

APPELLATE CIVIL. 

The il6th November, 1898. 

Present: 

Mr. Justice Burkitt and Mb. Justice Dillon. 


Kunj Behari Lai and another.Plaintiffs 

versus 

Farsotam Narain....Defendant.! 


Act No. XIX of 1873 {N.-W. P. Land Revenue Act), sections 185 and 186 — 

Sale for arrears of revenue—Disposal of surplus proceeds—Distribution 
amongst creditors of defaulter—Suit by one of such creditors 
against another—Cause of action. 

An estate which had been mortgaged separately to two different mortgagees was sold for 
default in payment of Government revenue. By the sale a much larger sum than was suffi¬ 
cient to satisfy the arrears of reveune was realized. The Collector, instead of paying the 
surplus to the defaulter, mortgagor, paid therewith one of the mortgagees in full and the 
other in part. The mortgagee who had been paid in part only sued the other mortgagee for 
the balance due on his (the plaintiff’s) mortgage, alleging that it was prior to that of the 
defendant and ought to have been paid off in fnll. Held, that the suit would not lie. 
The [1881 action of the Collector in contravention ol the express provisions of section 186 of 
Act No. XIX of 1873 gave the plaintiffs no cause of action against the other mortgagee. 

The facts of this case sufiQciently appear from tbe judgment of the Court. 

Babu Jogindro Nath Chaudhri and Munshi Ratan Chand, for the 
Appellants. 

* Civil Revision, No. 49 of 1898, 

t Second Appeal No. 666 of 1896, from a decree of Maulvi Muhammad Mazhar Husain, 
Subordinate Judge of Mainpuri, dated the 11th Juno 1696, reversing a decree of Babu Ishri' 
Prasad, Munsif of Mainpuri, dated the 24th September 1894. 


9 ALL.—66 
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Pandifc Sundar Lal and Munshi Qobind Prasad, for the Bespondents. 

Burkitt, and Dillon, JJ. —We are unable to agree with any of the reasons 
given by either of the two lower Courts for their decisions in this case. Put 
very briefly, the facts are as follows :— 

A certain estate, which had been mortgaged separately to the plaintiffs 
and to the defendant, was sold to pay arrears of Government revenue. The 
effect of that sale was to wipe off all incumbrances theretofore existing on the 
estate, though of course leaving untouched the mortgagee’s personal remedies, 
if any, against the mortgagor. The estate, when sold, produced a much larger 
sum than was necessary to discharge the arrears of revenue. When such an 
event occurs the duty of the Collector is distinctly laid down by section 185 of the 
Land Revenue Act of the North-Western Provinces (Act No. XIX of 1873). 
That section directs the Collector to pay the surplus to the person whose land 
has been sold, and section 186 further directs that the surplus shall not be 
paid to any creditor of the person whose land is sold except under the order 
of a Civil Court ; and further that- except under such order, the money shall 
not be retained in the Government treasury. It is admitted here that no order 
of any Civil Court was passed in the matter or served on the Collector. The 
Collector’s duty therefore, as laid down by the sections referred to above, was to 
have paid the money forthwith to the person whose land had been sold. That 
person, it seems, did apply to the Collector for the money, and the two mortgag¬ 
ees, the plaintiffs and defendant in this case, also applied. The Collector, dis¬ 
regarding the provisions of sections 185 and 186 of the Revenue Act, refused to 
[189] pay the money to the person whose land had been sold, and, disregarding 
the claim of the latter, he handed the tnoney over to creditors, thereby paying 
off the whole of the amount alleged to be due to one creditor and part of the 
money alleged to be due to the other creditors. The latter thereupon, alleging 
that their mortgage had priority over the former creditor’s mortgage, have 
instituted this suit against the creditor whose debt the Collector had paid in 
full, and claim from the latter a sum of money sufficient to pay off the balance 
of their own debt. 

The two lower Courts, for reasons into which it is unnecessary to enter, 
as they are absolutely wrong from beginning to end and have failed to touch 
the real point in the case, have decided, one in favour of the plaintiffs and 
the other in favour of the defendant. 

In our opinion, the plaintiff's have failed to show any cause of action in 
this case. According to their plaint they seem to be of opinion that they and 
the other creditors had a right by law to call on the Collector to discharge 
their debts in order of priority. That is an entirely erroneous and unfounded 
position. The Collector not only was not bound to discharge their debts, but 
he was forbidden by law to adopt such a course. In the absence of any order 
from a Civil Court, the Collector’s duty was to have forthwith paid the surplus 
proceeds of the sale to the person whose land bad been sold, and to no one 
else. He has chosen to disregard the provisions of the Act by discharging the 
debts of the creditors according to his own notions of equity. Such an un¬ 
authorized, and, we may call it, voluntary payment by him in violation of 
his duty did not, in our opinion, create any cause of action in the plaintiffs as 
against the defendant. In illustration of our meaning we would take the 
case, say, of a wealthy and philanthropic individual who, hearing of these debts, 
was good enough to pay off one in full and the other in part. Can it be said 
that such payment of one debt in full created a cause of action in the other 
creditor to have the balance of his debt made good, because of its priority, by 
the other creditor ? We think not, and we [140] regard the payment of this 
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'Sum to this creditor by the Collector as nothing more than a voluntary act of 
the Collector, who, disregarding the law he was bound to administer, thought 
fit to divide the money in his hands, which was payable to the defaulter only, 
between the two creditors of the latter. 

In our opinion this suit fails, there being no cause of action. For that 
reason, and not for the reasons given by the Lower Appellate Courts, which, in 
>our opinion, are completely erroneous, we dismiss this appeal with costs. 

Appeal dismissed. 


I tl All. IW ] 

REVISIONAL CIVIL. 

The 7th December, 1S9S. 

Present: 

Mb. Justice Knox, Acting Chief Justice, and Mr. Justice Dillon 

Harbana Lai.Decree-holder 

versus 

Kundan Lai and others.Opposite-Parties.* 

Civil Procedure Code, sections 311, 312—Execution of decree—Sale in 
execution—Application to set aside sale—Court limited to 
grounds mentioned in section 311, 

A Court to whiob aa application under section 311 of the Code of Civil Procedure, to 
set aside a sale held in execution of a decree, is made, is limited to the grounds set forth in 
that section. If the Court fails to find both a material irregularity in publishing or conduct¬ 
ing the sale and consequent loss to the applicant, it is bound to dismiss the application and 
confirm the sale. It cannot set aside the sale upon other grounds not pleaded by the appli- 
oant. I'assaduk Rasul Khan v. Ahmad Husain, (1893) L. B., 20 I. A., 176, and Shirin 
Begam v. Agha Ali Khan, (1895) 1. L, R.., 18 All., 141, referred to. 

The facts of this case suflBciently appear from the judgment of the Court. 

Pandit Sundar Lai, for the Applicant. 

Pandit Madan Mohan Malaviya, for the Opposite Parties. 

Knbx, Acting C. J., and Dillon, J. —On the 22nd of September 1897, 
certain property, the property of the judgment-debtor Kundan Lai, was sold 
by auction in execution of a decree held by Harbana Lai. After the sale 
had been held the judgment- [141] debtor put in an application which he 
termed an application under section 311 of the Code of Civil Procedure. He 
alleged that no sale notification had been issued and no proclamation duly and 
properly made ; that owing to these irregularities he had sustained great loss, 
and be asked that the sale might be set aside. The Court found that there 
had been an irregularity in publication, but it also distinctly found that no 
loss had accrued to the applicant by reason of the irregularity. Having so 
tfound, the course which the Court should have taken, in our opinion, was, that 

* Civil Revision, No. 36 of 1898. 
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it; should have disallowed the objections and passed an order confirming fcho 
sale. So far as we can see, section 312 of the Code of Civil Procedure gave 
the Court no other alternative. Instead, however, of so acting, the Court came 
to the conclusion, it does not appear at whose instance or on whose application, 
that there had been no sale, as there had been no attachment of the property 
sold, and it proceeded to set aside the sale. On appeal the learned Judge took 
the same view and confirmed the order of the Court of First Instance setting 
aside the sale. We are asked in revision to hold that as no irregularities in 
the conducting or publishing of the sale had been found and as the judgment* 
debtor had sustained no injury, the Court had (and here we must have recourse, 
not to the petition, but to the argument before us) no jurisdiction to set aside 
the sale on an application under section 311 of the Code of Civil Procedure.. 
This contention is undoubtedly supported by a ruling of this Court in the case 
of Shirin Begamv. Agha Ali Khan, (1896) I. L. R., 18 All., 141, a case which can 
in no way be distinguished from the present. It was, however, contended by the 
learned vakil for the opposite party that there were a number of rulings, which 
he proceeded to lay before us, in which this Court had held that where the 
question complained of was not a mere irregularity, but an illegality, Coutts bad 
jurisdiction, under section 311 of the Code of Civil Procedure, to set aside a sale, 
even though it had not been proved that substantial loss had resulted to the 
applicant by reason of such irregularity. Those Cl42] cases were Mahadee 
Diibey v. Bhola Nath Dichit, (1882) I.L.R., 6 All., 86 ; Jasoda v. Mathura Das, 
(1887) I.L.E., 9 All., 6H ; Raghu Nath Das v. Raj Kumar, (1885) I.L.R., 7 All., 
876; Ganga Prasad v. Jag Lai Rai, (1889) I., L. R., 11 All., 333 ; Sant Lai v. 
Umrao-un-nisa, (1889) I. h. R., 12 All., 96; he also referred us to the case of 
Mohendro Naratn Chaturaj v. Gopal Mondul, (1890) I. L, R., 17 Cal., 769. 
With reference to all these cases one remark applies, namely, that they were 
all decided before the case of Tassaduk Rasul Khan v. Ahmad Husain, (189.3) 
L. R., 20 I. A., 176, in which their Lordships of the Privy Council ruled very 
positively as to the object and purport of section 311 of the Code of Civil 
Procedure. We find nothing in section 311 which allows a Court to go into 
any question over and above that of material irregularity in the publication 
and conduct of the sale. Before the Court can set aside a sale under section 
311, the applicant must prove a material irregularity and substantial injury 
sustained thereby. He cannot come into Court upon these allegations, and 
when he has failed, as in the present case, to make them out, then ask the 
Court to pray in aid some further ground which he considers would entitle him 
to the relief asked for, and, as was pointed out befoi'e, the Court cannot do 
this of its own motion. When put in motion under section 311, it must 
either find the irregularities complained of established, or, if it does not find 
this, it must pass an order confirming the sale. We accordingly reverse the 
orders setting aside the sale, and direct that the sale held on the 22nd of 
September 1897 be confirmed. The petitioner will get his costs throughout. 

MOTES. 

(Bee also (1906) P. R., 132 ; (1909) 9 O. C.. 289 ; (1911) 9 I. 0., 816 (Punjab) ; (1914), 
25 I. 0., 18 (All.), wherein this was followed.] 
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[148] APPELLATE CIVIL. 

The 7th December, 1898, 

Present: 

Mb. Justice Bubkitt and Mr. Justice Dillon, 

Bam Sukh and others.Defendants 

versus 

Gokul Chand.Plaintiff.* 

Jurisdiction—Civil and Revenue Courts—Act No. XII of 1881 {N.-W. P. 

Rent Act), sections 34 et seqq, 95 {d) and 206 et seqq,— Landholder 
and tenant—Suit to eject a tenant on the ground that the tenant 
had denied the landholder's title. 

The reason which a landholder may havo for desiring to eject a tenant of agricultural 
land has nothing to do with the procedure to be adopted for the tenant’s ejectment. Where 
the procedure laid down in sections 36 el seqq of the North-Western Provinces Rent Act, 1881) 
8 available, the landholder must adopt that procedure, and the mere fact that the landholder’s 
alleged cause of action is the denial by the tenant of the landholder's title will not give 
the landholder a right to sue for ejectment in a Civil Court, 

The facts of this case sufiQcienbly appear from the judgment of the Court. 

Mr. J, Simeon, for the Appellants. 

Mr. Roshan Lai and Pandit Sundar Lai, for the Bespondent. 

Bupkitt, and Dillon, JJ. —In the suit out of which this appeal has arisen 
the plaintiff, a zamindar, sued to eject the defendants, who were his tenants. 
The suit was brought in a Civil Court, and the appeal before us is one from the 
Court of the Subordinate Judge of Saharanpur. The suit is founded on the 
allegation that the defendants, being tenants without rights of occupancy, 
have denied the landholder’s title and have set up a title as owners in them* 
selves. The landholder therefore sues to eject them. A great part of the 
judgment of the lower Court is occupied in discussing the question as to 
whether a tenant of agricultural land who denies his landlord's title thereby 
renders himself liable to ejectment. We do not mean to enter into that 
question further than to say that neither of us—one of us having had a very 
long experience at the bar, and the other having had [144] a very long 
experience as a revenue officer—are aware of the existence in these Provinces 
of the common law respecting that matter upon which the Subordinate Judge 
has founded his decision. But, putting that matter aside, the suit, in our 
opinion, fails and must he dismissed for two reasons. Firstly, because it 
violates the provisions of clause *(6) of section 34 of the North-Western Pro¬ 
vinces Bent Act. That section distinctly lays down that “ no tenant shall be 
ejected otherwise than in execution of a decree or order under the provisions 
of this Act.” The defendants here were admittedly tenants. The plaintiff 
is the landlord. Secondly, the defendants, according to the plaintiff’s showing, 
are tenants without a right of occupancy. To such a state of things the 
opening words of section 95 of the Bent Act apply, which say that;—” No 
Courts other than Courts of revenue shall bake cognizance of any dispute or 
matter on which any application of the nature mentioned in this section 

* Second Appeal No. 831 of 1896, from a decree of L. Q. Evans, Esq., District Judge 
of Aligarh, dated the 26th May 1896, confirming a decree of Babu Bepiii Behari Mukerji, 
Subordinate Judge of Aligarh, dated the 16tb June 1895. 
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might be made.” Now one of the applications mentioned in clause (d) of 
section 95 is an application by a landholder to have a notice of ejectment issued 
and served under section 38. Section 38 supplies the machinery under which 
the provisions of section 36 are put into action, and section 36 provides that 
if a landlord desires to eject a tenant not having a right of occupancy, he shall 
have a notice of ejectment served on such tenant. Then follow sections 37, 
38, 39 and 40, which provide the subsidiary machinery for giving effect to a 
notice issued under section 36. Now the defendants in this case being, accord¬ 
ing to the respondent, tenants without right of occupancy, and being tenants 
whom the landholder desired to eject, it is perfectly clear that this is a oasfr 
in which an application might be made under section 95, clause (d) of the Bent 
Act. The reason which the landholder may have for desiring to eject the tenant 
is perfectly immaterial. The law does not require him to state any reason. All 
that section 36 requires is that he should be desirous of ejecting the tenant. He- 
is not bound to give any reason for that desire, whether he wishes to eject the 
tenant as a troublesome person, as one who denies his title, or for any other 
1148] reason. It therefore follows, in our opinion, that this suit is one the 
cognizance of which by a Civil Court is absolutely forbidden by section 95, tho 
matter of the suit being one in which an application might be made under 
clause (d) of section 95 of the North-Western Provinces Rent Act. We quite 
fail to understand why the respondent, having at his disposal the summary 
procedure provided by section 36 and the following sections of the Rent Act, 
should have preferred to take his case into a Civil Court. This is not a case in 
which we can proceed under the provisions of section 206 and the subsequent 
sections of the North-Western Provinces Rent Act. As has been frequently 
bald, these sections contemplate those cases only in which a suit would lie in 
the Rent Court: but the procedure in the present case in the Rent Court would 
be by application and not by suit. It therefore follows that we cannot apply 
to the proceedings in this case the sections mentioned above. For the above 
reasons we allow this appeal. We set aside the judgment and decree of the 
Lower Appellate Court, and we direct that this suit do stand dismissed with 
costs in all Courts. 


NOTES. 


Appeal decreed. 


[This was followed in (1907) 4 A. L. J., 2.5.3-n; (1909) 1 I. C., 666.] 
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The 12th December 1897. 
Present: 

Mr. Justice Banerji. 


Fida Husain.t)efendant 

versus 

Mania Bakhsh.Plaintiff.* 


Execution of decree—Civil Procedure Code, section 2GS~Attachment of 
debt—Payment of debt attached out of Court. 

Where a debt, which had been attached under section 268 of the Code of Civil Proce 
du_^, was paid ou^of^urt to the the mon^y due been paid into Corr't 

* Second Appeal No. 876 of 1897, from an order of Mauivi Muhamma,? — 

Subordinate Judge of Saharanpur, dated the 13th Aucust 1897 ^ Abdul Ghafur, 

Mohan Lai, Munaif of Deobanl dated the 11 th January 1897.’ Pandit 
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as required by the terms of the said section, would have been entitled to withdraw the said 
money from Court, and such payment was certified to the Court, it was held that such pay¬ 
ment amounted to a suiiicient compliance with the requirements of section 26B. 

ThB facts of this case are fully stated in the judgment of the Court. 

Mr. Amiruddin, for the Appellant. 

Maulvi Qhulam Mujtaba, for the Bespondent. 

[146] Banerji, J .—This appeal arises out of proceedings relating to an 
application for an order absolute for sale under section 89 of Act No. IV of 
1882. Certain property which belonged to the appellant Fida Husain and to 
other persons was mortgaged by them to one Ulfat Bai in 1886. The samd 
property was subsequently mortgaged in 1887 to Ulfat Bai and Murlidhar, the 
father of one .^tma Bai. The second mortgage fell by partition into the share of 
.^tma Bai, and was assigned by him to the respondent, Maula Bakbsh, so that 
Maula Bakhsh became the holder of the second mortgage over the property. 
Before the assignment to Maula Bakhsh, Ulfat Bai brought a suit for sale 
upon his first mortgage and obtained a decree. It is alleged that he did not 
make Atma Bai, who, as 1 have said above, was at that time, jointly with Ulfat 
Bai, the holder of the second mortgage, a party to that suit. In execution of 
the decree which Ulfat Bai obtained on his first mortgage, he caused the mort¬ 
gaged property to be sold by auction, and himself became the purchaser. He 
then sold the property so purchased to Fida Husain, and for a portion of the 
amount of the consideration for the sale he took a ttf>nd from Fida Husain. 
Maula Bakhsh brought a suit for sale upon the mortgage of 1887. of which he 
was the assignee, and in that suit he offered to redeem the first mortgage in favour 
of Ulfat Bai, the benefit of which had been acquired by Fida Husain by virtue 
of his purchase from Ulfat Bai. On the 13th of April 1896, a decree was passed 
in favour of Maula Bakhsh. The decree directed that Maula Bakhsh should pay 
to Fida Husain or into Court within three months of the date of the decree 
Bs. 250, the amount due on the first mortgage, and that upon his doing so he, 
Maula Bakhsh, would be entitled to bring to sale the whole of the mortgaged 
property for the realization of the said sum of Bs. 250, as also of the amount 
due upon the mortgage of 1887. After the decree was passed, Ulfat Bai 
brought a suit against Fida Husain upon the basis of the bond executed in his 
favour by Fida Husain for a part of the consideration for the sale effected by 
Ulfat Bai in favour of Fida Husain. In that suit he obtained an order on the 
3rd [147] of June 1896 for attachment of the money payable by Maula Bakhsh 
to Fida Husain under the decree of the 13th of April 1896. This was an order 
passed, before judgment, under section 484 of the Code of Civil Procedure. 
Under section 486 a prohibitory order in tbe terms of section 268 of the Code 
was issued to and served upon Maula Bakhsh. On the 11th of July 1896, 
that is, before the expiry of the three months fixed in the decree of the 13th of 
April 1896, Maula Bakhsh paiddnto Court Bs. 85-8-0, and informed the Court 
that he had paid the balance of Bs. 164-8-0 to Ulfat Bai in pursuance of the 
attachment. I may here observe that before the date last mentioned Ulfat 
Bai had obtained a decree in the suit brought by hitn against Fida Husain. 
On the 12th of November 1896, Maula Bakhsh presented tbe application 
which has given rise to this appeal, on the allegation that he had complied 
with the requirements of the decree passed in his favour, and that, as the 
amount of that decree had not been paid, be was entitled to an order absolute 
for sale under section 89 of the Transfer of Property Act. The application 
was opposed by Fida Husain, who contended that the payment of Bs. 164-8-0 
to Ulfat Bai was not equivalent to a payment to him, and was in violation of' 
the terms of the decree of the 13th of April 1896. The Court of First Instance 
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overruled this contention, but the Lower Appellate Court allowed it and held 
that Maula Bakhgh had not performed the obligation which lay on him under 
the terms of the decree referred to above. That Court, however, for the 
reasons stated in its judgment, granted Maula Bakbsb an extension.of time for 
payment of Bs. 164-8-0. From the order granting extension Fida Husain has 
preferred this appeal. Maula Bakhsh has taken objection undek section 561 of 
the Code of Civil Procedure, contending that there was a sufficient compliance 
on hie part with the decree passed in his favour. After the case for the appel¬ 
lant had been stated, the objection under section 561 was allowed to be first 
argued, because if it prevailed it would not be necessary to consider the appeal. 
In my judgment the objection under section 561 must be allowed. Under the 
decree made in [148] favour of Maula Bakbsb he was no doubt liable to pay 
to Fida Husain or into Court Bs. 250 within three months from the date of 
the decree. There is no question that he has paid Bs. 85-8-0 out of that 
amount within the time fixed in the decree. It is also not disputed, and indeed 
the Courts below have found, that he paid Bs. 164-8-0 to Ulfat Bai within the 
three months. Now the question is, whether such payment was a payment 
in compliance with the decree. After the prohibitory order under section 486 
(read with section 268) of the Code of Civil Procedure had been issued to 
Maula Bakhsh, he was not competent to pay the amount for which the 
prohibitory order had been issued to Fida Husain. If he had made such pay¬ 
ment to Fida Husain he would have been guilty of non-compliance with the 
Order of the Court whish issued that prohibitory order. Under section 268 a 
debtor, prohibited to pay the debt due by him, might pay the amount of the 
debt into Court, and such payment would discharge him as effectually as pay¬ 
ment to the party entitled to receive the debt. If the sum of Bs. 164-8-0, to 
. which the prohibitory order related, had been paid into the Court which issued 
the prohibitory order, such payment would undoubtedly have absolved Maula 
Bakhsh from liability to Fida Husain for payment of the amount. In this 
case, instead of paying the amount into Court, he paid it to the person who 
would have been entitled to withdraw it from the Court if it had been paid 
into Court. The fact of the payment to Ulfat Bai appears to have been certi¬ 
fied to the Court, so that although in fact the payment was made to Ulfat Bai, 
it was in reality a payment which, by reason of the certification of it into 
Court, was equivalent to a payment into Court within the meaning of section 
268. The Lower Appellate Court seems to think that payment to a creditor 
who has obtained an attachment from the Court is the same thing as payment 
to any ordinary creditor. This view of the Court below is, in my opinion, erro¬ 
neous. No creditor other than a creditor who had obtained an attachment of a 
debt due to his debtor could enforce payment of such debt. After the issue of the 
order of [149] attachment Maula Bakhsh could not have paid the sum of 
Bs. 164-8-0 to Fida Husain without being called upon by the Court, which had 
forbidden him to make the payment, to answer for his conduct. The only way 
in which he could have obtained immunity from liability was by paying the 
amount mentioned in the attachment order intoCourt. In order to reap the fruits 
of the decree obtained hy him, he was also bound to make the payment with¬ 
in the three months allowed in the decree, and as he made the payment to 
the person who. as I have said above, was the only person who could withdraw 
it from Court, the payment to such person was equivalent to payment into 
Court, and consequently to a payment made to Fida Husain. That being so 
Maula Bakhsh complied with the decree, and was entitled to an order absSute 
for sale under section 89. The fact that after the order of the Lower Appellate 
Court allowing the objections of Fida Husain. Maula Bakhsh deposited the 
Rs. 164-8-0 over again, does not preclude him from maintaining his present 
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'o'bjection. I allow the objection, and, setting aside the order of the Lower 
Appellate Court with costs, restore the order of the Court of First Instance. 
The appeal must necessarily fail, and 1 dismiss it with costs. 

Appeal dismUaed. 


t 81 All. 1*9 ] 

The 12th December, 1898. 

Peesent: 

•Sir Arthur Strachby, Knight, Chibp Justice, and Mr. Justice Knox. 


Ishaq AH Khan.Plaintiff 

veraua 

Chunni and others.Defendants.'*’ 


Act No. IV of 1882 {Transfer of Property Act), section 85 — Mortgage — Non¬ 
joinder of parties —Subsequent mortgagee after suit on prior mortgage filed. 

Held, thatseotion 85 of the Transfer of Property Act, 1882, does not require the joinder 
in a suit on a prior mortgage of a subsequent mortgagee whose mortgage was only executed 
subsequently to the filing of such suit. 

In this case one Moti Singh, who was the owner of a certain share in mauza 
Muhammadpur Ghiror, mortgaged, on the 12th [160] of September 1881, 
-one-half of his share in favour of Chunni and Kharagjit. On the 31st of 
January 1884, Chunni and Kharagjit brought a suit for sale of the mortgaged 
property, for interest on their mortgage, against Moti Singh. On the 24th of 
April 1884, Moti Singh caused the mortgaged property to be recorded in equal 
shares in the names of Bhup Singh, his son, and Zabar Kunwar, his wife. 
Moti Singh died in 1884, and the names of Bhup Singh and Zahar Kunwar 
were recorded as defendants to the suit of the mortgagees then pending. The 
mortgagees obtained a decree in that suit on the 15th of May 1885. Bhup 
Singh subsequently to the filing of the suit, namely, on various dates between 
the 15th of July 1884, and the 2nd of November 1H85, mortgaged a half 
share of the property, which Moti Singh had caused to be entered in his name 
in 1884 to Imam Ali Khan, the father of Ishaq Ali Khan. On the 22nd of 
July 1886, Chunni and Kharagjit filed a second suit for recovery of interest 
by sale of the mortgaged property against Bhup Singh, and obtained a decree 
•on the 5th August 1886. Neither in this suit nor in the former suit of the 
Slst of January 1884, was the subsequent mortgagee Imam Ali Khan made 
a party. On the 19th of April 1895, Ishaq Ali Khan (his father, the subse¬ 
quent mortgagee, having died) brought the present suit against Chunni and 
Kharagjit, the original mortgagees, Bhup Singh and another person alleged to 
be in possession of a portion of the mortgaged property, in which he asked for 
a declaration that unless the defendants Chunni and Kharagjit obtain as against 
the plaintiff such decrees as they have obtained as against Bhup Singh and 
Zabar Kunwar (dated the 15th of May 1885), and against Bhup Singh (dated 
the 6th of August 1886), and get the property entered in the name of Zabar 

* Second Appool No. 825 of 1896, from a decree of H. W. Lyle, Baq., District Judge of 
Mainpuri, dated the 7th July 1896, confirming a decree of Maulvi Muhammad Mazhar 
HuBain, Subordinate Judge of Mainpuri, dated the 2Srd December 1895. 
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Kunwar to be charged, they cannot take out execution of those decrees for 
sale of the share of the village Muhammadpur Ghiror entered in the revenue 
papers against the name of Bhup Singh and mortgaged to the plaintiff. 

The Court of First Instance (Subordinate .Judge of Mainpuri) dismissed' 
the plaintiff’s suit in toto. 

[181] On appeal by the plaintiff the Lower Appellate Court (District Judge 
of Mainpuri) confirmed the decree of the first Court, though upon different 
grounds. The District Judge found as follows :—** The lower Court has 
pointed out that appellant’s deeds were executed pendente hte and are therefore 
void as against the first suit. As regards the second suit, however, the deeds were 
prior to its institution, and the lower Court has got out of the difficulty by finding 
that the deeds were not proved. This reason will not stand. The deeds were 
never denied, and no issue was framed as to whether they were valid or not. 
Under the circumstances no proof was adduced with regard to them, and none 
was necessary. It seems to me, nevertheless, that the deeds are bad in. 
respect to both suits. Both suits aio for interest on the same deed, it having 
been apparently stipulated that interest should bo separately sued for. I cannot 
hold that deeds which were void owing to having been executed while the first 
suit was pending are valid with regard to a second suit for interest on the 
same deed but for a subsequent period. One suit must be regarded as a 
continuation of the other, and appellant’s deeds are void with regard to both.” 

The plaintiff thereupon appealed to the High Court. 

The Court (Strachry, C. J., and Knox, J.), allowed the appeal so far as 
it related to the decree against Bhup Singh, dated the r5th of August 1886, but 
dismissed it so far as it related to the decree against Bhup Singh and Zabar 
Kunwar of the 15th of May 1885, observing that it was not necessary for the 
mortgagees of 1881 to have made Iman Ali Khan a party to their first suit, 
inasmuch as the earliest of his mortgages was not executed until after that, 
suit was filed. Decree modified. 


[182] REVISIONAL CIVIL. 

The 16th December, 1898. 

Present; 

Sir Arthur Strachey, Knight, Chief Justice, and Mr. Justice Knox. 

' • 

Abdul Sadiq and others.Defendants 

versus 

Abdul Aziz.Plaintiff.’ 

Civil Procedure Code, section 622 — Revision-Discretion of Court in exercising- 
revisional powers—Civil Procedure Code, sections 623 et seqq— Review of 

judgment. 

A Munaif granted a review of judgment on a ground which was no ground in law for 
g ranting a review , but his order in review had the effect of making the decree in the suit a 

* Civil Revision, No. 37 of 1898. 
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righb decree instead of a wrong decree. The District Judge allowed an appeal from that 
order on grounds which, having regard to section 629 of the Code of Civil Procedure, were 
not open to him. On an application for revision of the Judge’s appellate order it was- 
held that the proper course was to set aside only the District Judge’s order and to leave 
standing the order of the Munsif granting a review of judgment, which order, though wrong, 
in principle, was, it appeared, right in its results. 

The facts of this case sufficiently appear from the judgment of the Court. 

Pandit Baldeo Ram Dave, for the Applicants. 

Pandit Moti Lai Nehru, for the Opposite Party. 

Stpaohey, C. J. —The suit out of which this application has arisen was^ 
originally heard by a Munsif, and one of the pleas taken by the defendants 
was that the suit was barred by limitation. The Munsif, holding that a 
period of twelve years’ limitation applied, overruled this plea, and on the 
merits decreed the suit. The defendants subsequently applied to the Munsif 
for review of judgment on the ground that there had not been brought to the- 
notice of the Court a certain decision of the Full Bench of this Court, accord¬ 
ing to which a period of six years’, and not twelve years’, limitation was 
applicable to the suit. This decision of the Full Bench had been pronounced 
previously to the passing of the original decree, but, either because it had not 
then been published, or for some other reason, had not been brought to the 
notice of the Munsif. The Munsif considered the Full Bench ruling, thought it 
applicable, reviewed his decree, and dismissed the suites barred by limitation. 
[153] In giving his reasons for granting the review the Munsif refers to that 
portion of section 623 of the Code of Civil Procedure which speaks of the 
discovery of new and important matter or evidence, and to the question whether, 
at the original hearing, the applicant or his pleader knew, or had means of 
knowing, of the existence of the Full Bench ruling. That portion of section 
623 can have no application. The words “ new and important matter cr 
evidence, which after the exercise of due diligence was not within his knowledge, 
or could not be produced by him at the time when the decree was passed,”" 
have never been held to apply to the non-productien of a ruling in force when 
the decree was passed. They refer to evidence or other matter in the nature 
of evidence, and not to legal authority in existence, but not brought to the 
Court’s notice. Apparently the Munsif himself had misgivings on this point, 
for he did not rest his decision on this ground alone, but also expressly referred 
to the other words in section 623 of the Code, which allow a review of judg¬ 
ment “for any other sufficient reason.” Although he does refer to the earlier 
part of the section about the discovery of new matter, still the real meaning 
and substance of his judgment on the review is, in our opinion, that by reason 
of his having been unaware of the Full Bench ruling, his original decision was 
based on a mistake in law ; whether that was a proper ground for review of 
judgment we need not consider.’ 

The plaintiff appealed to the District Judge, not from the decree dismissing 
the suit, but from the order granting the review. The Judge had no power to 
entertain an appeal from that order except under section 629 of the Code of 
Civil Procedure. The only part of section 629 which, it has been suggested, 
would have been applicable in this case is cl. (i), namely, if the admission 
of the application for review is in contravention of the provisions of section 626. 
The only part of section 626 of which any contravention was suggested was 
cl. (6). If section 626, cl. {b), had no application, section 629, cl. (6), also could 
not apply. In our opinion section 626, cl. {b), had no application to the 
appeal [164] before the Judge. What it says is, in effect, that an application 
for review on the ground of discovery of new matter or evidence must not be 
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granted without strict proof of the allegation that the applicant was ignorant 
of the matter or could not have adduced the evidence when the decree or order 
was passed. But that could no more apply to the discovery of a Full Bench 
ruling, than could the corresponding words of section 623 about the discovery 
of new and important matter or evidence; and hence it was impossible to say 
that there was any contravention of section 626, cl. (h), or that the Munsif 
ought to have put the applicant to strict proof of his allegation that, when 
the decree was passed, he and his pleader were ignorant of the ruling. Nor 
does the District .Judge express any such view. He does not in his judgment 
make any reference to section 626, cl. (b), or discuss the question whether 
there has been any contravention of it. The only question which he discusses 
is whether the Munsif was right in holding that the discovery of a High Court 
ruling was a sufficient ground for review: he comes to the conclusion that the 
Munsif was wrong in so holding, and he accordingly sots aside the order as 
passed on insufficient grounds. Whether the Judge’s view was correct, is a 
H]uestion upon which we need express no opinion. It is sufficient to say that he 
overlooked the provisions of section 629, and that he had no power to set aside 
the order on the ground that he thought it unreasonable, or on any ground 
not mentioned in the section. 

Now, a Judge who, in contravention of section 629, entertains an appeal 
from an order admitting a review undoubtedly acts with material irregularity 
within the meaning of gection 622 of the Code. But orders for revision under 
section 622 are discretionary, and Mr. Moti Lai contends that here we ought not 
to interfere. He contends that, although the Judge may have acted irregular¬ 
ly in setting aside the Munsif’s order, still he was right in bis objections to 
that order, and in holding that if a review might be granted whenever a ruling 
was overlooked or afterwards discovered, applications for review would bo 
endless. Mr. Moti [166] Lai therefore argued that the result arrived 
at by the learned Judge was substantially right and ought not to he disturbed 
in revision. But in deciding whether or not we should interfere with the 
Judge’s irregular order, we must look a little further into the matter and con¬ 
sider what would be the consequences of interfering or not interfering. If 
we refuse to interfere, the result is that the suit stands decreed. If we inter¬ 
fere, the result is that the suit stands dismissed. The reason why the Munsif 
ultimately dismissed the suit was that, according to the Full Bench ruling, 
it was barred by limitation. The Judge does not hold that the Munsif was 
wrong in this view. It has not been disputed that, assuming the Full Bench 
ruling to bo applicable, the suit was barred. Although the question whether 
the Full Bench ruling was applicable has not been argued before us, 
it seems at least probable that it did apply. The Judge appears to assume 
that it did, but says that it is to the same effect as earlier rulings, and that 
its discovery was no ground for review. In pne of the two memoranda of 
appeal to the .judge from the two connected orders of the Munsif there was no 
plea that the ruling was inapplicable. The result of our refusing to interfere 
with the Judge’s order would therefore be that a suit which the Munsif dismiss¬ 
ed is barred by limitation, which has not been shown to be within time, and 
which was probably beyond time, would stand decreed. We allow this appli¬ 
cation for revision, set aside the order of the Judge, and restore that of the 
Munsif with costs. 

- Application allowed, 

NOTES. 

[ This was followed iti (1912) 14 I. C., 810 (All.). ] 
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APPELLATE CIVIL. 

The 21st December, 1898. 

Present: 

Mr. Justice Blair and Mr. Justice Airman. 

Jit Mai and others.Decree-holders 

versus 

Jv^ala Prasad.Judgment-debtor.* 

Execution of decree — Limitation—Civil Procedure Code, section 2S0- — 
Warrant of arrest—Warrant not exhausted if on one occasion the 
serving officer is unable to find the judgment-debtor. 

The holders of a decree for money, dated the 2nd of December 1885, after various 
infructuous applications for execution, applied, on the 4th of .\ugUBt [156] 1897, for a warrant 
for the arrest of the judgment-debtor. That application was granted, but the peons sent to 
arrest the judgment-debtor reported that he had concealed himself, and the Court in conse¬ 
quence struck off the application for execution. On tbe '29th of November 1897, the decree- 
holders again applied for the arrest of the judgment-debtor, but that application also was 
struck ofi without the arrest having been made. Against the o^der striking off this latter 
application the decree-holders appealed to the High Court, where, on objection made that the 
decree could no longer be executed, having regard to section 280 of the Code of Civil Proce¬ 
dure, it was held that the warrant of arrest issued on the decree-holders’ application of the 4th 
of August 1897, still subsisted and ought to be executed. Anwar AH Khan v. Phul Chanda 
Weekly Notes, 1898, p, 137, followed. 

The facts of this case sufficiently appear from the judgment of the Court. 

Munshi Batan Chand, for the Appellants. 

Baba Satish Chandar Banerji, for the Respondent. 

Blair and Aikman, JJ. — This is an appeal on behalf of certain decree- 
holders, who, on the 2nd of December 1885, got a money decree against the 
respondent, Jwala Prasad, for a sum of Es. 8,228. The lower Court rejected 
the application filed on the 29th of November 1897, for the arrest of the 
judgment-debtor. That application was presented within twelve years from the 
date of the decree. The decree-holders come here in appeal. The history of 
the case set forth by the lower Court in its finding of the 28th of September 
1898, is a melancholy and forcible illustration of the truth of the saying 
that a successful suitor’s troubles only begin when he has obtained his decree. 
The decree, as stated above, was passed in December 1885. On the 9th of 
January 1886, the unfortunate decree-holders began their attempts to recover 
the money which had been found due to them. From that time onwards they 
have made one attempt after another to have the decree executed, with the 
result that only an insignificant portion of the decretal amount has been 
realized, and that the sum still due under the decree, with interest thereon, 
amounts to upwards of Es. 10,000. The judgment-debtor has by one 
device or another succeeded in evading up to now payment of the money 
which was found due from him. That the satisfaction of the judgment- 
[187] debt was delayed by the property of the judgment-debtor, we cannot 
believe. The history of what has taken place during the past twelve years is 
sufficient to show that it is not from want of means that he has not paid his 

* First Appeal No. 86 of 1898, from an order of Maulvi Ahmad AH Khan, Subordinate 
Judge of Aligarh, dated the 16tb January 1898. 
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debts. He has blocked the execution by transfers made in the names of his sons 
and son-in-law. Property, which was on the point of being attached, was 
removed. When warrants of arrest were issued, the ministerial officers of the 
Court sent to execute the warrants seem to have been seized with sudden 
blindness and incapacity to discover the whereabouts of this judgment-debtor. 
•On one occasion only is he said to have been found, and then, according to 
the report, he managed, with the help of his friends, to make his escape from 
the custody of the peons. On the 4th of August 1897, the decree-holders 
applied for and obtained an order of the Court for the judgment-debtor’s arrest. 
As usual the peon reported that the judgment-debtor had concealed himself; 
and thereupon the Court lost no time in striking off the case. What impresses 
•us in these proceedings is the singular want of sympathy exhibited by the 
Court towards the decree-holders. We should have thought that in a case 
'like this the lower Court would have taken some pains to see that its order 
was carried out, and not have hastened to trike off the case on the mere report 
<of its peons that the judgment-debtor had concealed himself. The last appli¬ 
cation was made on the 29th of November 1897. In this also the decree- 
holders asked that the judgment-debtor should be arrested. The judgment-debtor 
filed an objection. That objection was allowed by the Court on grounds which 
■appear to us, looking to the past history of the case, to be quite inadeqate, and 
:the case was struck off on the 20th February 1868. When the appeal was 
'last before us, a difficulty presented itself to us, arising out of the wording of 
-section 230 of the Cod^ of Civil Procedure, namely, that even if we were of 
opinion that the Court was wrong in striking off the application of the 29th of 
November 1897, it would be impossible to grant it now, looking to the fact 
that upwards of twelve years has elapsed since the date of the decree sought 
to be enforced and that previous applications [168] for execution have been 
■granted. The learned vakil for the appellants contended, with reference to this 
■difficulty, that his clients were entitled to the benefit of the proviso contained 
in the last paragraph of the section just quoted, namely, that notwithstanding 
the lapse of twelve years, they were still entitled to execute their decree owing 
to the fact that previous applications for execution had been defeated by the 
judgment-debtor through fraud or force. In order to enable us to dispose of 
this plea, we asked the lower Court for a finding on the issue as to whether exe¬ 
cution had been prevented by the fraud or force of the judgment-debtor. The 
return to this order of reference is, that no fraud or force on the judgment- 
debtor’s part preventing the execution of the decree, has been established. To 
this finding objections have been taken. In the view, however, which 
we now take of the case, we deem it unnecessary to express any opinion 
whether or not the finding is warranted by the evidence. We have tbe fact 
that in August 1897, the Court issued an order that the judgment-debtor should 
be arrested, and that order has not yet been carried out. With reference to this 
we may quote the following passage from a rec&nt judgment of this Court in the 
■case of Amoar Ali Khan v. Phul Chand, Weekly Notes, 1898, p. 137 :—“ The 
mere fact that a warrant issued and came back unexecuted is not, in our opi¬ 
nion, sufficient evidence of the proceeding for execution in pursuance of which it 
issued being exhausted and thereby determined.” With this view we are in entire 
accord. The learned vakil for the respondent argues that the application of 
the 29th of November 1897, is in terms a fresh application under section 236 
of the Code of Civil Procedure. We do not think that this is material. In our 
judgment that application is merely ancillary to the previous application. To 
yield to the contention of the learned vakil for the respondent, we should have 
to hold that the order passed on the application of August 1897, is exhausted by 
the return of the warrant, stating that the peons had been unable to find the 
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■judgment-debtor. [169] That is a position which, as stated above, cannot, 
in our opinion, be maintained. For the above reasons we allow the appeal 
with costs, and, setting aside the order of the lower Court, we direct the 
execution to proceed. We must, in conclusion, express a hope that the Judge 
of the lower Court will devote his personal and particular attention to the 
execution of this decree, and will see that trustworthy men are sent to carry 
into effect the order for arrest. 

Appeal decreed. 


NOTES. 

[See also (1910) P. L. R., 6 ; (1905) P. R.. 27, (1910) P. R., 17 ; (1907) 11 O. 0.. 67. | 
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REVISIONAL CRIMINAL. 

The 21 at December, 189S. 

Present: 

Mr. Justice Banerji. 

Queen-Empress 

versus 

Zakir Husain.* 

Act No. XLV of I860 {Indian Penal Code), sections 192 and 123 — 
Fabricating false evidence—False entry made by a Police 
officer in a special diary. 

Held, that a Police officer who made a false entry in the special diary relating to a case 
which was being investigated by him could not be convicted therefor of the offence of 
fabricating false evidence as defined in section 192 of the Indian Penal Code, inasmuch as 
the document in which the alleged false entry was made was not one which was admissible 
in evidence. Empress v. Oauri Shankar, (1883) I. L. B., 6 All., 42, and Keilasum Putter, 
(1870) fi Mad. H C. Rep., 373, referred to. 

The facts of this case suflBciently appear from the order of the Court. 

Alston, for the Applicant. 

The Officiating Government Advocate {Ryves), for the Crown. 

Banerji, J. —The applicant, Zakir Husain, has been convicted, under 
section 193 of the Indian Penal Code, upon the two following charges:— 

First, that on or about the 30th July 1898, he fabricated the special 
diary of July 29th, in the case of Queen-Empress v. Balia and others, so as to 
make it appear that the list of stolen property was furnished on that data ; 
and, secondly, that [160] on or about the 4th of August, in the Court of the 
District Magistrate, in the same case, he stated that the list of stolen property 
was furnished before the search and arrest of the accused. 

The conviction and sentence have been affirmed by the learned Sessions 
Judge on appeal. It is urged that the conviction on each of the two charges 
is bad in law. In my opinion the contention is valid. 

The facts found are these :—The house of one Ranjit was broken into by 
burglars, who carried away some of his property. He made a report of the 

* Criminal Revision, No. 600 of 1898, 
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burglary at the Etah Police station. The applicant, who was the second' 
officer at that station, suspected Balia and others, and searched their houses. 
He discovered certain property, and after having done so, caused Banjit to- 
give him a list of the property stolen from his house, so as to make it 
correspond with the articles found in the houses of Balia and others. This- 
was on the morning of the 30th July 1898: but in his special diary of the 
previous day, the 29th, he entered a list of stolen property as given to 
him on that date before the search. It is in respect of this entry in the 
special diary that the applicant has been held guilty of having fabricated false 
evidence as defined in section 192 of the Indian Penal Code. 

In my opinion the conviction for that offence cannot be maintained.. 
In order to constitute the offence of fabricating false evidence, three things 
must exist:—First, that the entry or document in question is false ; second, that 
the false entry or document was made with the intention that it may appear in 
evidence in a judicial proceeding, or in a proceeding taken by law before a 
public servant as such, or before an arbitrator ; and, third, that so appearing, 
in evidence it may cause any person who in such proceeding is to form an 
opinion upon the evidence to entertain an erroneous opinion upon a material 
point. Where any of these elements is wanting, the offence is not that 
of fabricating false evidence. As two of the elements of the offence are that 
[181] the false document is intended to appear in evidence, and that when it 
so appears in evidence*it should cause a judicial officer, or other public servant, 
or an arbitrator, to form an erroneous opinion upon a material point, it is clear 
that the document must bo capable of being used in evidence. The offence of 
fabricating false evidence cannot therefore be committed in respect of a docu¬ 
ment which is not admissible in evidence. This view is supported by the^ 
ruling of this Court in Empress v. Gauri Shankar, (1883) I. L. R., 6 All., 42, 
and that of the Madras High Court in Keilasum Putter, (1870) 6 Mad. H. C. 
Bep., 373, to which the learned counsel for the applicant has drawn my atten¬ 
tion. The document which the applicant, Zakir Husain, is said to have fabri¬ 
cated is a Police special diary, which under section 172 of the Code of Criminal 
Procedure, is not evidence. It was held by a Full Bench of this Court in 
Queen-Empress v. Mannu, (1897) I. L. B., 19 All., 390, that " entries in the 
special diary cannot by themselves be taken as evidence of any date, fact or 
statement therein contained.” The diary may, it is true, be used by a Police 
officer for the purpose of refreshing his memory, or it may be used for the 
purpose of contradicting the Police officer who made the entries which it con¬ 
tains : but the entries by themselves are not evidence, and therefore a special 
diary is not a document which is capable of being used in evidence. The 
learned Sessions Judge is wrong in holding that the entry in the diary could 
be referred to in support of the allegation that the list of the stolen property 
was produced before the discovery of the prbperty. The entry could not be 
used as corroborative evidence, and this is conceded by the learned Government 
Advocate. He contends that it is the intention of the accused which is the 
gravamen of the charge, but he loses sight of the fact that not only must the 
accused intend that the document may appear in evidence, but the document 
must be such as may appear in evidence before the officer who is to form ah 
opinion upon the evidence, [l 62] A document which is inadmissible in evidence 
can never be produced for the purpose of enabling an officer to arrive at 
any conclusion, erroneous or otherwise, upon a relevant point. A special, 
diary, which can never be used as evidence, cannot be produced for the purpose 
mentioned above, and therefore the offence of fabricating false evidence cannot 
be committed in respect of it. Whether the accused in this case committed 
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the offenoe puDishable under section 218 of the Indian Tenal Code, or any 
other offenoe, it is unnecessary at present to decide. But I am of opinion that 
his oonviotion for the offenoe of fabricating false evidence cannot be sustained. 

The oonviotion of the aooused upon the seoond charge, namely, that of 
giving false evidence, is equally unsustainable. The charge itself as drawn is 
very defective. It does not set out the particular statement in respect of which 
the aooused is charged with perjury. It only states the substance of what the 
aooused is said to have stated in his deposition. As the accused pleaded not 
guilty to the charge, it was the duty of the prosecution to prove the particular 
statement which the accused was charged with having made falsely. For this 
purpose the deposition itself ought to have been put in evidence and formally 
proved. This was not done in this case, and there is absolutely no evidence 
on tbe record to prove that the accused made any statement on the 4th of 
August, and, if he made any, what that statement was. I am unable to follow 
the observation of the learned Sessions Judge that the “ Court could take 
judicial notice" of the deposition, and that the accused “ did not, and could 
not, deny having made it." When the accused pleaded not guilty he did 
deny everything. If by the judicial notice to which the learned Judge refer¬ 
red he meant the provisions of section 80 of the Indian Evidence Act, be was 
clearly in error. Even if the alleged deposition of the 4th of August 1898 had 
been produced in evidence, it would not have been admissible against the 
accused unless it was proved that it was he who gave the deposition and made 
the statement [16Sl which was the subject of the charge. The mere production 
of the deposition would not, under section 80, have made it admissible. As the 
deposition was not produced and the identity of the accused with the person 
who gave the deposition was not proved, the charge of giving false evidence was 
not established. I may observe that the learned Government Advocate very 
properly abandoned this part of the case against the applicant. 

The result is, that the application is allowed, the conviction and sentence 
are set aside, and the applicant is acquitted of the offences with which he was 
charged. I direct that he be at once released. 

The learned Government Advocate has asked me to order tbe trial of the 
applicant for the offence punishable under section 218 of the Indian Penal 
Code. I do not deem it desirable to make any such order at present; but I 
may observe that this decision will not preclude the Magistrate of the District 
from taking any proceedings justified by law against the accused for any other 
offenoe with which the accused may he lawfully charged. 

NOTES. 

[Seealso (1905) 2 C. L. J., 40 ; (1913) 23 I. C., 090 (Punjab), in which the decisions were 
similar.] 


9 ALU.-69 


467 



1,L.R. ai All. 164 


KAIilAM MAL V. 


( 21 All. 168 ] 

The 22nd December, 1898. 

Present: 

Mr. Justice Blair and Mr. Justice Burkitt. 

Kalian Mai.Plaintiff 

versus 

Ram Kishen and others.Defendants.’’ 

Regulation No. I of 1877 {.Ajmere Courts), section 26 et seqq. —Reference 
by Commissioner of Ajmere—Powers of High Court — Jurisdiction. 

Btld that where a point of law or a question as to the construction of a document is 
referred to the High Court by an order purporting to be made under a. 18 of the Ajmere 
Courts Regulation, the High Court cannot consider whether the poiut referred arises in the 
case in which the reference before it has been made or not; but its functions.are limited to 
pronouncing an opinion on any point which may be so referred to it. 

The facts of this case sufficiently appear from the order the Court. 

Pandit Sundar Lai, for the Appellant. 

Mr. W. R. Porter and Babu Devendro Nath Ohdedar, for the Opposite Party. 

[164] Blair and Burkitt, JJ.— This matter comes before us upon a refer¬ 
ence by the Commissipner and District Judge of Ajmere under the provisions 
of section 18 of Regulation No. I of 1877. By that Regulation the Commissioner 
is empowered to ask from this Court a ruling upon a question of law, or, amongst 
other things, upon the construction of any document. The point at issue is a 
narrow one. The plaintiff in the suit is the representative of a mortgagor who 
mortgaged with possession a house and its appurtenances in suit in 1828. 
Several documents purporting to be sub-mortgages with possession were execut¬ 
ed. In the series of mortgagees and sub-mortgagees and assignees the defend¬ 
ants in the suit are the last. Tlieir names are Ram Kishen and Kishori Mai. 
To the mortgagor’s suit for redemption they set up the protection of art. 134, 
Bch. II of Act No. XV of 1877. It was contended on behalf of the plaintiff 
that the case fell within the operation, not of art. 134, but of the general rule 
provided for by art. 148f of the same Act. Art. 134 is in the following words :— 

‘ To recover possession of immovable property conveyed or bequeathed in trust, 
or mortgaged, and afterwards purchased from the trustee or mortgagee for a 
valuable consideration.” Tbe question put to this Court is, whether the transfer 
made to the present defendants by their predecessor in title, Raj Mai , as 

••Miscellaneous No. .37 of 1898. 

t £ Art. 148 

Description of suit. * Time from which period 

limitation. begins to run. 

Against a mortgagee to redeemer 
to recover possession of immoveable 
property mortgaged. 


4S8 


Sixty years ... When the right to redeem or to 
' recover possession accrues. 

Provided that all claims to redeem,aria- 
I ing under instruments of mortgage of 
; immoveable property situate in British 
I Burma, which have been executed 
I before the first day of May 1863, shall 
I be governed by the rules of limitation 
I in force in that province immediately 
I before the same day. J 
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evidenced by the deed dated the 9th of April 1883, was a sale of proprietary 
rights, or only an assignment of the limited rights held by the vendor in the 
property transferred. It is to be observed that the vendees set up a protection 
limiting the mortgagor’s right of suit to 12 years in place of the period provided 
by art. 148, which is 60 years. It is manifest, and there is abundant authority 
for the proposition, that it is incumbent upon them to bring themselves strictly 
within the provision of art. 134. They must first of all show that the document 
which confers title upon them is one which purports to convey an absolute pro¬ 
prietary right, and they must then show that an absolute proprietary right, and 
nothing less is what they believed that they were buying. If they fail to 
establish either of these conditions, they fail to bring themselves within the 
[165] protection of art. 134. We have had the sale deed translated and have 
heard arguments upon its terms, and we are unable to discern in that docu¬ 
ment any single provision or any single expression which would be applicable 
only to a sale of full proprietary interest. The vendor nowhere asserts that 
he himself possesses such full proprietary rights. Indeed there are provisions 
in the document granting in express words the right to inhabit, the right to let 
to tenants, and the right to alienate, which would be superfluous if the preced¬ 
ing provisions of the document had conveyed an absolute title in full. We are 
satisfied then that the defendants cannot claim the benefit of art. 134. 

We have been invited by Mr. Porter to consider the question whether the 
matter upon which our ruling is sought did really arise in the case. We are 
of opinion that we should be exceeding our functions if'we entered upon such 
an inquiry. The provisions of the Regulation are, that a certain judicial 
officer may ask from us a ruling on a specific point or points of law arising out 
of an appeal which has been heard by him and upon which ho has expressed 
his own opinion. We have no roving commission to enter upon the merits of 
the case in any other respect. 

Our answer to the question put to us is, that the transfer made by Baj 
Mai, dated the 9th of April 1883, was not a sale of proprietary rights, andean 
therefore only have been an assignmentof the more limited rights possessed by the 
vendor as sub-mortgagee. The costs of this hearing will bo costs in the appeal, 
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APPELLATE CIVIL. 

The ^8rd December IS96. 

Present: 

Mk. Justice liLAia and Mr. Justice Airman. 

Anwari Begam.Defendant 

versus 

Nizam-ud-din Shah.Plaintiff.^ 

Muhammadan Law — Qijt — Possession — Ch/t of property attached by the 
Collector for arrears of revenue—Act No. XIX of 1873 (V.-TF. P. 

Land Revenue Act), section 154. 

Held that it was possible to make a gift, which should be valid under the Muhammadan 
law, of property which had been attached by the Collector for [166] arrears of revenue under 
section 154 of Act No. XIX of 1873. All that was necessary to a valid gift was that the donor 
should transfer possession of such interest ns he had at the time of the gift : it was not 
necessary that he should transfer possessian of the corpus of the property. Mulliek Abdool 
Ouffoor V. Muleka, (1864) 1. L. K., 10 Cal., 1112 ; Mahomed Buksh Khans. Hutseini Bibi, 
(1888) I. L. R., 15Cal., 684; Rahivi Bakhshs. Muhammad Hasan, (1888) I. L, U., 11 All., 1; 
and Mohinudin v. Manchershah, (1882) 1. L. K , 6 Bom., 650, referred to. 

The facts of this case sufficiently appear from the judgment of the Court. 

Messrs. T. Conlaii and H. Amtruddin and Pandit Sundar La/, for the 
Appellant. 

Mr. Abdul Majid and Maulvi Ghulam Mujlaba, for the Respondent. 

filair and Aikman, JJ.—This is an appeal arising out of a suit brought 
by Nizam-ud'din, a minor, through his mother and certified guardian, to set 
aside a deed of gift which was executed by Ghulam Jilani, the grandfather 
of the minor, in favour of the appellant, Anwari Begam, daughter of Ghulam 
Jilani, and to recover possession of one-half of the property covered by the deed, 
of which, it is said, the donee assumed possession on Ghulam Jilani’s death. 
Mesne profits are also claimed. Two transferees of separate portions of the 
property from the donee are made defendants to the suit. One of these, Behari 
Lai, who purchased a portion of the property from Anwari Begam, has filed a 
separate appeal. The other transferee defendant was a mortgagee of another 
part of the property and has not appealed. 

* V + -i- 

The deed, which it was sought to set aside, was executed by Ghulam Jilani 
on the 21st of October 1891, and was registered by him at the office of the 
Sub-Registrar of Agra on the following day. The deed is printed at page 18 of 
the appellant’s book. In it the executant sets forth that ha is the absolute 
owner of certain property detailed in the deed, situated in the city of Agra 
and in certain villages of the Agra district ; that " be is about seventy 
years of age and has now become feeble and weak, and [1673 that owing to the 
death of his three grown-up sons he has become much dejected, and that there 
is no certainty of this precarious life.” The deed goes on:—“Therefore I have 
of my free will and without any coercion or compulsion, while in a sound state 
of body and mind, made a gift of the whole of my property detailed below to 
my daughter, An wari Beg am, and put the donee in possession of the whole of 

•First Appeal No. 1896, from an order of Syed Siraj-ud-din, Subordinate Judea 

of Agra,,dated the 6tb February 1896. ° 
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the aforesaid property. I have removed and severed my possession and pro¬ 
prietary oonneotion frdm the said property." The deed goes on to provide that 
the donee shall pay the executant one hundred and twenty rupees annually for 
his maintenance, either in monthly or half-yearly instalments as may be con¬ 
venient to the parties. Failing payment of this annual amount the donor is 
empowered to recover it through the Court. The property conveyed by the deed 
consists of a share in the village of Basaiya, in the Agra district, a share in the 
village of Pingri, in the Muttra district, and certain house property in the city 
of Agra. As stated above, the deed was executed on the 2l6t of October 1891. 
The donor died on the Slst of August 1892, that is upwards of ten months 
after the execution of the deed. Ghulam .lilani’s three sons had died in their 
father’s lifetime. Only one of them had left issue, namely, the present plaintiff. 
It is admitted that, failing the deed of gift, Ghulam Jilani’s property would on 
his death have been divided equally between his grandson, the plaintiff, and his 
daughter, the defendant. The learned Subordinate Judge has decreed the plain¬ 
tiff’s claim upon grounds both of fact and law, which are impugned in this ap¬ 
peal. The argument urged upon us on behalf of the appellant divides itself into 
two main branches. The first disputes the conclusions of fact arrived at by the 
learned Subordinate Judge, that the donor was not of “disposing mind" at the 
date of executing the deed, and that ho executed it under "undue influence.’’ The 
second branch of the argument is a mixed one of fact and law. The Subordinate 
Judge has found that, as a matter of fact, possession had not in the lifetime of 
the donor been given to, and accepted [168] by, Anwari Begam of the 
properties purporting to be. conveyed to her in the deed of gift. 

[After discussing the first of the contentions mentioned above and coming 
to the conclusion that there was no evidence of mental incapacity,or undue 
influence, the judgment thus continued:—] 

We come now to the second branch of the argument which impeaches the 
finding of the Subordinate Judge upon the question whether, in relation to the 
several properties purporting to be given by thedeed, possession had or bad not, 
in fact and law, been given to the donee. The property convoyed by the deed 
of gift consisted in the first place of shares in two villages, namely, Pingri in 
the Muttra district and Basaiya, in the Agra district. The property in the vil¬ 
lage of Pingri was, prior to and at the date of the deed of gift, and, for all we 
know, during the remainder of the lifetime of the donor held under attachment 
by the Collector of the district for arrearsof revenue under section 164 of Act No, 
XIX of 1873. Upon that ground it was contended that the donor had himself no 
possession of this property, and was therefore, according to Muhammadan law, 
inoapableof making a valid gift of it. The share in Pingri l)eing thus in the hands 
of the Collector it was po.ssible and legal for him, if the arrears had not up to 
that time been cleared by the usufruct, to retain possession of it for the 
maximum period of five years, from the 1st of ,)uly next after the attachment 
~ -vide section 156 of Act No. XIX of 1H73. It is clear that, although the 
donor had not actual possession, the ownership of the village had not passed 
away from him. It was open to him .at an.v period to pay uft the arrears 
and regain absolute possession of the property, and in any case he could not 
be kept out of possession for a longer period than five years. It was strenu¬ 
ously argued by the learned counsel for the respondent that under the Muham¬ 
madan law a gift could not be made of a share in a village which was the 
subject of such attachment. The decision of this point brings us to the considera¬ 
tion of the question, what property can form the subject of a gilt according to 
£169] Muhammadan law ? In Grady’s Hamilton’s Hedava, a work of con¬ 
siderable, but not. infallible, authority on Muhammadan law, we find, at 
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page 482 of hhe edition of 1870, the following definition under the title of hiba 
or gift: —** Hiba in its literal eendo signifies the donation of a thing from which 
the donee may derive a benefit. In the language of the law it means a trans¬ 
fer of property made immediately and without any exchange. Again, in 
Baillie’s Digest of Moohummudan Law, second ,edition, page 616, gift is 
defined as *' the conferring of a right of property in something specific without 
any exchange.” It is to be noted here that the word propetty is used by 
these two authorities without any limitation and is conterminous with what, 
according to the definition which is given of hiba in its literal sense, may 
form the subject of a gift, namely, something from which the donee may derive 
a benefit. There is nothing, therefore, in that definition to show that a 
Muhammadan cannot make a valid donation of a reversionary right. In 
Volume I of Ameer Ali’s Muhammadan Law, second edition, page 68, it is 
said by that learned writer that ” anything over which the dominion or the 
right of property may be exorcised, or anything which can be reduced to 
possession, or which exists as a snecific entity, or as an enforceable right, or 
anything in fact which comes witliin the meaning of the word maf, may form 
the subject of a gift.” It was admitted in iugument that property can, under 
the Muhammadan law, be validly conferred by gift, though it be not in the 
actual, or what is known as khas, possession of the donor, as, for instance, a 
share in a village in the occupation of tenants or held in farm by a lessee. It 
was not, however, admitted that property in the possession ot a usufructuary 
mortgagee was capable of such donation. We fail entirely to understand 
how any distinction can he drawn between the case of a lessee and of a usu¬ 
fructuary mortgagee. It is equally difficult to detect any legal principle upon 
which a right to property held under attachment by the Collector differs from 
a right ter property held by a lessee or usufructuary mortgagee. 

[170] ¥ rom page 31 of Baillie’s Digest it appears that a valid gift may 
be made of a debt in favour of a person other tlian the debtor. In the case of 
Mlutick AbdooL Giiffoorv. Muleka, (1884) I.L.K., 10 Cal., 1112, a gift of malt- 
kana rights, i.c., tlio right to receive an annual allowance, was upheld. In the 
case of Mahomed Bnksh Khan v. lios-'iCDii Bibi, (1888) 1. L. B., 16 Cal., 684, 
the Privy Council upheld a gift of property which was not at the time of the 
gift in the donor's possession. It was hold in that case that as the donor 
'* had done all that she could to perfect a complete gift which was attended 
with complete publicity, and as the donee had afterwards obtained possession, 
the fact that the donor had been out of possession and therefore had not 
delivered pos-session did not of itself invalidate the gift in favour of the res¬ 
pondeat.” There i.s a decision of the Bombay High Court in the case of Moh%- 
nudin v. Manchershah, (1882) I. L. R,, 6 Bom., 650. in which two Judges hold 
that the owner of property which was in the possession of a mortgagee could 
not, under the Muhammadan law, make a gift qf it. Kemball, J. dissented from 
this view. With reference to this case it was remarked by Mahmood, J., in the 

case of Rahim Bakhsh v. Muhammad Hasan, (1888) I.L.R., 11 All., at p. 10 :_ 

“ I may respectfully say that it probably carries the rule as to seisin too far.” 
Mr. Ameer Ali, at page 61 of the aforesaid volume, says, with reference to the 
case of Mohinudinv. Manchershah : —"The view taken by the majority of the 
Judges is founded upon an erroneous impression of Hanafi law, under which 
seisin is requisite for hypothecation. According to the correct view of the 
Hanafi doctrine on the subject, there is nothing to preclude the mortgagor 
from granting his equity of redemption to another.” 

There is no doubt that the principle of Mahammadan law ia that posaeacion 
is necessary to make e, good gift, but the question is, possession of what ? If a 
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donor does not transfer to the donee, so far as he can, all the posse.saion which he 
can transfer, the gift is not a good one. As we have said above, there is, in our 
[171] judgment, nothing in the Muhammadan law to prevent the gift of a right 
to property. The donor must, so far as it is possible for him, transfer to the 
donee that which he, gives, namely, such rights as he himself has; but this 
does not imply that where a right to property forms the subject of a gift, the 
gift will be invalid unless the donor transfers, what he liimself does not possess, 
namely, the corpus of the property. He must evidence the reality of the gift 
by divesting himself, so far as he can, of the whole of what he gives. Now as 
to the village Pingri, we find that within a fortnight after the gift the donor 
went to Muttra, in which district the village of Pingri i.s situated, and stated 
on oath before the Assistant Collector as follows ‘ I have transferred my 
share in the village Pingri to Musammat Anwari Begain, under a deed of gift 
dated the 2l8t of October 1H91, and have put her in possession of the said 
property like myself. J wish that by removal of the name of me, the donor, 
the name of the donee may be entered in the Government papers.” The usual 
proclamation and inquiry followed, and it is admitted that in January 1892, 
the donor’s name was removed and the donee's name entered in the Govern¬ 
ment records as proprietor of the share in Pingri. The donor could not give 
actual possession of the share, as it was at the time lield under attachment by 
the Collector. But it appears to us that, so far as he could, he took the steps 
necessary to put Anwari Begain in Ids shoes, and she, in point of fact, took 
his place. 

We now come to consider the case as it relates to the giving of po88es.sion 
of the share in the village Basaiya. The learned counsel for the respondent 
laid stress upon the fact that proceedings were not taken to obtain mutation of 
names in respect of this share until the 14tli of April 1892. The fact, how¬ 
ever, remains that tho.so proceedings wore taken at the instance of tlie donor, 
and in oruer expressly to give effect to his gift, and were completed in his 
lifetime. We consider that whore possession is transferred by a donor to a 
donee in pursuance of tlie deed of gift previously executed, the provisions of the 
Muhammadan law are [172] satisfied and delay is immaterial. The delay which 
took place was explained by the learned counsel for the appellant as to some 
extent referable to the fact that the deed of gift had been filed in the Muttra 
proceedings which did not terminate until January 1892, and there was con¬ 
sequently, a delay in getting the document from that district for the initiation 
of proceedings in relation to the village in the Agra district. It is not to be 
forgotten that the decision of the Revenue Court in mutation proceedings i.s 
based upon a transfer of possession effected before mutation takes place. Upon 
the weight to be attached to the decision of the Revenue Courts in such proceed¬ 
ings, the following observations of the Privy Council in the case of Muhammad 
Mumtaz Ahmad v. Zuhaida .lair, (1889) t. U. R., 11 All., 460 ; at p. 477, may¬ 
be quoted:—“But the order for mutation is important as showing that no 
objection was made to the mutation, and that the report of the patwari, made 
during the lifetime of Zahur, as to the execution of the deed of gift and of the 
transfer of possession under it, which had been adopted by the tahsildar, was 
also adopted and acted upon by the Deputy Collector.” 

We will now consider the documentary evidence relied on by the plaintiff 
as showing that, notwithstanding the deed of gift and the assertions contained 
in it as to the donor having put the donee in possession of the property, the 
donor himself continued in possession, exercising all the rights of ow,nership. 
In the first place copies are tiled of plaints and decrees in suits brought by 
Qhuiam Jilani against tenants in the village of Basaiya for arrears of rent. 
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All these plaints were filed on the Ist of February 1892, and were for the reco¬ 
very of the arrears of rent for the kharif instalment of the year 1299F. In them 
the cause of action is described as arising on dates rangingfrom tbefirsttothe lOtb 
of November, that is, by far the major portion of the rent had accrued before the 
date of execution of the deed of gift. We note al^o that in all the plaints Ghulam 
Jilani describes himself, not as zamindar but as lambardar, and we have no 
[1733 information as to tiie date upon which he ceased to be lambardar. 
Another circumstance is, that all these suits were instituted before the mutation 
of names had been made, at a time when Ghulam Jilani’s name still appeared 
in the revenue record. The same observation applies to certain ejectment 
proceedings taken by Ghulam .Tilani against tenants in Basaiya. In this 
connection we may quote another passage from the judgment of their Lordships 
of the Privy Council in tiie case of Muhammad Mumtaz Ahm,ad v. Zubaida Jan, 
referred to above, most of the incidents of which bear a remarkable resemblance 
to those of the case now before us. At page 477 of the judgment their Lord- 
ships say :—“ The reasons of tl>e Subordinate Judge in support of his finding 
that the donee died before she obtained possession are weak and unavailing. 
First, he relies upon five decrees in suits brought in the name of Himayat Fatima 
for rent which accrued after the date of the deed of gift, and also upon ope 
payment of revenue made in her name on the 26th November 1879, but Jh© 
suits were commenced and the revenue paid before the mutation of names in 
the Collector’s office, at a time when actions for rent and payment of revenue 
would in all probability^ be brought and made in the name of the person entered 
as the proprietor in the Collector's book.” In this case also two receipts for 
revenue paid in tlie name of Ghnlarn Jilani are relied on. One of these for Bs. 200 
is dated the 4th of May 1892. The sum purports to have been received from 
Ghulam Jilani as lambardar and on account of the rabi instalment of 1291 F. 
At the time of that [layment Ghulam Jilani’s name stood in the Government 
books as the proprietor of the sham and a!.so as lambardar. The second receipt 
is dated the IBth of July 1892, and is for Rs. 24-14-3. The money purports 
to have been received from Ghulam .Jilani, lambardar, on account of revenue, 
miscellaneous items. At the date of this payment mutation proceedings had 
terminated, Anwari Begam’s name having been substituted for Ghulam Jilani’s 
on the 23rd of .Tune 1892 ; but the receipt does not show on account of what 
instalment the money was paid, and from the amount of the payment and its 
date we have little [174] doubt that it was on account of a balance due in 
respect of some instalment previous to the mutation of names. 

Applying the criticisms of the Privy Council in the above case, we think 
that the above evidence does not negative the abandonment by the donor to the 
donee of his possession in the village of Basaiya. As to the positive evidence 
to prove the donee’s possession of the above share in the lifetime of the donor, 
we attach great weight to entries in the diary of a deceased patwari, produced 
by his successor, one of which is dated the 28th of June 1892. These show 
that the agent of the donee was on her behalf exercising proprietary rights in 
the village prior to the decease of the donor. 


The above entries strongly corroborate the genuineness of certain leases 

granted by the donee’s agent, on which doubts have been thrown_it appears" 

to us on insufficient grounds—by the lower Court. We have examined these 
documents and are unable to agree with the opinion expressed bv the iaarnnd 
Subordinate Judge regarding them. We find that transfer of possession of 
the shaije in Basaiya did take place in the donor’s lifetime. 

The third property, the subject of the deed of gift, is the house property in 
the city of Agra. It is contended on behalf of the respondent, that a part of the 


464 



QUBKN-1&MFRBSB V. SONBJU &0. [1899] l.L.R. 21 All. 175 

property purporting to be conveyed by the deed of gift had been the subject of 
a suit brought by Ghulam Jilani upon the 19th of April 1892, in which he 
claimed to be the owner in possession of the property sued for. ‘ We have 
examined all details and descriptions by metes and bounds, and a map of the 
house property in question, and the respondent has failed to satisfy us as to the 
identity of the property sued for in the plaint abovementioned with any part of 
the property covered by the deed of gift. A tenant of this property was called 
as a witness, and a number of endorsements upon the back of the lease to this 
tenant, purporting to be acknowledgments of receipts by the lessor of rent from 
him, were relied on. It is contended, and is no doubt true, that the oral 
statements made by the witness do not correspond therewith in relation to the 
amounts [175] due and payable by him in respect of this house property. We 
think there is possibly an explanation of the discrepancy, but we find it 
unnecessary to arrive at a conclusion upon that matter. In our opinion, if 
the receipts for rent had been forgeries or interpolations for the purposes of 
this case, they would have purported to be signed by some person on behalf of 
the lessor. We are also satisfied that if the story of the witness bad been 
a concocted story, it would have been made to coincide accurately with the 
documentary evidence in possession of the party who called him. We therefore 
find that the gift of the house property is not invalid for lack of possession by 
the appellant here. The result is that the appeal is allowed, the decree of the 
lower Court is set aside, and the plaintiff’s suit is dismissed with costs. The 
appellant will have her costs of this appeal. 

Appeal decreed. 

NOTES. 

£Soe also (190‘i) P. L. B., 3C. where this was distinguished.] 
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APPELLATE CRIMINAL. 

Tht 3rd Jamiary, 189f^. 

PllBSBNT : 

Sir Arthur Strachey, Kt., Chief Justice, and Mr, Justice Knox. 

Queen-Empress 

verstis 

Soneju and others.* 

• 

Criminal Procedure Code, section 28S—Admissibility of evidence — State¬ 
ment of approver made before committing Magistrate and 
afterwards retracted in the Court of Session. 

Pardon was tendered by a Magistrate to one of several persons who were being tried 
before him for dacoity. The pardon was aooeptod, and the person to whom it was tendered 
made a statement as a witness before the Magistrate. The case having been committed to 
the Oourt of Session, the approver in that Court totally repudiated his statement made 
before the Magistrate. Held that this repudiation did not prevent the Sessions Court from 
oonsidering the evidence of the approver under the provisions of section 288 of the Code of 
Criminal Procedure. 


9 ALL.—69 


* Criminal Appeal, No. 1059 of 1898 
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In this case twenty persons were committed for trial to the Court of the 
Sessions Judge of Jhansi charged with dacoity under section 395 of the Indian 
Penal Code. Out of these, twelve were convicted, of whom two were sentenced 
to transportation for life, and the remainder to rigorous imprisonment for 
ten years. 

[176] In the course of the inquiry preceding the Sessions trial one of the 
accused, Jujhar Singh, was offered a pardon by the committing Magistrate. 
He accepted the offer, and made a statement at considerable length, naming 
all the accused, and giving a minute account of the manner in which the 
dacoity was carried out. This statement was repeated a few days later. In 
the Court of Session, however, Jujhar Singh absolutely denied his previous 
statements. He asserted that he had been induced to make them by torture 
practised upon him by the Police, and that even while ha was in the midst 
of making his second statement before the committing Magistrate, a Police 
officer had taken him outside the Court-room and threatened him with a 
renewal of the treatment to which he had been formerly subjected 

Concerning the evidence of this witness the Sessions Judge recorded the 
following opinion :—" Although, however, the above testimony corroborates 
the statements made by Jujhar Singh and the confessions made by Mazbut 
Singh and Jaggat Singh in the committing Magistrate’s Court, yet I am 
afraid that the former statements cannot be used as evidence against the 
accused in this Couvt. The ruling Queen-Empress v. Nagu, Weekly Notes, 
1891, p. 184, very clearly lays down that where, in the Sessions Court, a person 
to whom a pardon has been tendered in the committing Court, in consequence 
of which he made a full confession implicating himself and another person of 
murder, retracts and disavows that confession, the latter is no evidence in the 
trial. Straight, J., in Empress v. Nazzara, (1881) 2 Leg. Rem., 170, says 
that he entertains the gravest doubts whether section 288 of the Criminal 
Procedure Code was ever intended to apply to the case of an approver who has 
made a deposition before the Magistrate, but in the Sessions Court withdraws 
it in toto upon the allegation that it was not a voluntary but an enforced 
statement. In the light of those rulings I am unable to take upon myself 
the responsibility of admitting in evidence, under section 288 of the Criminal 
[177] Procedure Code, the depositions made by Jujhar Singh in the preliminary 
inquiry, whatever my own opinion may be of their truth.” 

On appeal from the convictions under section 396 of the Indian Penal 
Code the question of the admissibility of the statement of the accomplice Jujhar 
was discussed. 

The Officiating Government Advocate (Mr. A. E. Ryves), for the Crown. 

The Court (StrachEY, C. J., and Knox, J.) held that there was nothing 
in the previous rulings of the Court which jvould make inadmissible, under 
section 288 of the Code of Criminal Procedure, the statement of the approver 
made before the Magistrate. 


NOTES. 

t See also (]904) P. R., 3, which is to the same effect.] 
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C ai All. 177 ] 

REVI9I0NAL CRIMINAL. 

The 4th January, 1899. 

Present: 

Sib Abthub Stbachey, Kt., Chief Justice, and Mb. Justice Knox. 

Queen-Empress 

verms 

Lalit Tiwari and others.* 

Rules of Court of the 18th January 1898, rule 8H—Finality of judgment or order 
of the High Court — Juigmeni, or order not complete until sealed. 
that a judgment or order of the High Court is not complete until it is sealed in 
accordance with Buie 83 of the Rules of Court of tho 18th January 1898, and up to that time 
may be altered by the Judge or Judges concerned therewith without any formal procedure by 
way of review of judgment being taken. 

A Reference asking for an enhancement of sentence being before a Judge 
of the High Court, the Judge wrote an order declining to interfere, and signed 
and dated it. Subsequently, on the same day, the Judge reconsidered that 
order and erased it, substituting therefor an order calling upon certain convicts 
to show cause why the sentences passed upon them should not be enhanced. 
When the case came up for disposal on the return of the notice to show cause, 
Mr. Amiruddin, for the persons called upon, contended that the Judge had no 
power to change the order which had been originally written and signed by him, 
except on [178] application for review of such order. On this point the Court 
(Stbachey, C. J., and Knox, I.), held that, having regard to the rules of the 
Court, a judgment was not complete until it was sealed, and that until a judg¬ 
ment was sealed it might be altered by the Judge concerned without the 
necessity of having recourse to any formal procedure by way of review of 
judgment. 


NOTES. 

[ This was followed in 27 All., 92, seo also 38 Gal., 826,] 




• Criminal Befsrence No, 65A of 1898. 
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BALiil BAI &0. V. 


[ at All. 178 ] 

APPELLATE CIVIL. 


The 5th January, 1899. 

Present: 

Mr. Justice Burkitt. 

Balli Eai and others.Defendants 

versus 

Mahabir Hai.Plaintifif.* 

Court fee—Act No. VII of 1870 {Court Fees Act), section 5 ; Sch. ii. Art. 11— 
Letters Patent, section 10—Appeal from an order of remand under 
section 56H of the Code of Civil Procedure. 

Held that in an appeal under section 10 of the Letters Patent from an order of a single 
Judge of the Court remanding a case under section 662 of the Code of Civil Procedure the 
proper Court fee is Bs. 2. 

This was a reference to the Taxing Judge of the Court under section 5 of the 
Court Fees Act, 1870. An appeal had been filed under section 10 of the 
Letters Patent from an order of a single Judge of the Court remanding a case 
under section 562 of tfie Code of Civil Procedure, and the memorandum of 
appeal was stamped with a Court fee stamp of Rs. 2. On this memorandum 
of appeal being laid before the stamp reporter of the Court, the following report 
was made :— 

“ 1 stamp Rs. 2. 

“ In time up to 15th September 1898. 

“This is an appeal under section 10 of the Letters Patent from the judg¬ 
ment of the Hon’ble Mr. Justice Banerji remanding the Second Appeal 
No. 531 of 1897, under section 562 of the Code of Civil Procedure. 

" The appellants pay Rs. 2 only as Court fee. The question is, whether a 
Court fee of Rs. 2 paid is sufficient. The valuation of this appeal is Rs. 240, 
so also was that of the Second Appeal, on which an ad valorem fee of Rs. 18 
was paid. 

[179] ■ ‘ There have been similar appeals under section 10 of the Letters 
Patent from the judgments remanding cases under section 562 of the Code of 
Civil Procedure, on which an ad valorem fee has always been paid. A new 
question has arisen now. Mr. Haribans Sahai, vakil for the appellant, con¬ 
tends that as Rs. 2 is paid on an appeal to this Court from an order passed 
by lower Courts under section 562 of the Code of Civil Procedure, the fee of 
Rs. 2 paid on the same principle is sufficient. 

" I am really in doubt, but beg to submit the following two points for 
the consideration of the Taxing Officer 

(1) That the Civil Procedure Code makes a distinction between orders 
and decrees, and hence when appeals are filed from orders under section 588 
of the Code of Civil Procedure, Rs. 2 is paid, but under the Letters Patent 
appeals are filed from judgments and not from orders or decrees. 

“ (2) That since the establishment of the High Court, the same amount 
of fee as paid in Second Appeals has hitherto been paid on appeals under the 
Letters Patent, whother tlie judgments appealed from dismisse d the Second 

• Appeal No, 25 of 1898 under eootion 10 of the Letter^ Patent. 
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Appeals ip default or remanded them under section 562 of the Code of Civil 
Procedure.” 

On this report the Taxing Officer made the following reference to the 
Taxing Judge: — 

" In this case an appeal under section 10 of the Letters Patent has been 
filed against the judgment of Mr. Justice Banebji in Second Appeal No. 531 
of 1897. For the purposes of this reference I quote the words of the judg¬ 
ment which appear necessary :—' I set aside the decrees of the Court below 
and remand the case under section 562 of the Code of Civil Procedure, with 
directions to re-admit it under its original number on the register, and try 
it according to law on the merits.’ 

” The appeal against this judgment has been filed on a Bs. 2 stamp, and 
the stamp reporter brings to notice that hitherto appeals such as these have 
always been presented on an ad valorem fee. The appellant’s counsel contends 
that a court fee [180] of Bs. 2 is sufficient, and that an appeal to this Court 
from an order passed under section 562 of the Civil Procedure Code by a 
Lower Appellate Court can be filed on a Bs. 2 stamp. I am of opinion that 
the stamp of Bs. 2 is sufficient, and that the practice hitherto prevailing of 
realizing court fees ad valorem in Letters Patent appeals against a judgment 
formulating an order under section 562, Civil Procedure Code, is wrong. 

“ Under section 588, Civil Procedure Code, clause 28, tho directing of a 
lower Court to ro-admit a case under section 562 is ar^,’ order.’ It is not a 
decree {vide section 2 of the Civil Procedure Code). According therefore to 
Sch. ii, Art. 11 of tho Court Fees Act, the present appeal being one not ‘ from 
an order rejecting a plaint, or from a decree or order having the force of 
a decree ’ a fee of Bs. 2 is sufficient. 

" The language of section 10 of the Letters Patent does not affect the 
matter in issue. It is provided in that section that an appeal shall lie against 
the ‘judgment ’ of one Judge (etc., etc.). A ‘judgment ’ moans the statement 
given by the Judge of the grounds of a decree or order, and in appeals for the 
purpose of determining jurisdiction, or the amount of court fee payable, regard 
is had, not to the judgment as a judgment, but as to whether it embodies a 
decree or an order. 

“ I consider the matter one of general importance, and particularly so as 
the practice which has obtained hitherto seems to me to be wrong in law. 1 
accordingly refer the case to the Taxing Judge under sections. Act VII of 1870.” 

On which this order was passed ;— 

Burkitt, J. —I think a court foe of Bs. 2 is sufficient. That is tho fee 
leviable on an appeal against an order of a District Court remanding a case 
under section 562 of the Code of Civil Procedure. I know of no reason why 
a higher fee should be leviable ot; a memorandum of appeal against an order 
of a similar nature passed by a Judge of this Court. Tho wording of the 
Letters Patent docs not affect the question. 
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[181] BEVISIONAL CRIMINAL. 

The 6th January, 1899. 

Pbbsent : 

Sir Arthur Strachey, Knight, Chief Justice, and Mr. Justioh Knox; 

In the matber of the Petition of Madho Barn.* 

Act No. XVIII of 1879 {Legal Practitioners' Act), section 36—Order 
including a person's name in the list of touts — Revision—Statute 24 and 
25 Vic., Cap. LIV, section 15— Powers of superintendence of the High Court. 

Held that in the case of an order passed under section 36 of Act No, XVIIl of 1879, the 
High Court could only interfere in the exercise of the powers of superintendenoe conferred 
upon it by section 15 of the Indian High Courts Act, 1861, and that it would not interfere 
even then, where the solo ground upon which its interference was asked for was that the 
decision of the District Judge was against the weight of the evidence. 

In this case, the coramittee of the local Bar Association at Saharanpur 
having represented to the District Judge that certain persons named by them 
were persona against whom action ought to be taken under section 36 of the 
Legal Practitioners’ Act, the Judge took evideneg and heard such of the persons 
proceeded against as a 4 )pearod and tendered evidence in their own exculpation, 
and Hnally recorded an order, the substance of which, so far as the present 
report is concerned, is as follows : As to the other four men, against Madho, 

Sri Ram, and Sajjad lluson, there is ample ground for concluding that they are 
touts. This would appear from the evidence of their own witnesses almost as 
clearly as from their general reputation as evidenced by members of the local 
Bar.” ^ ^ + 

The result is that I order that the following men be proclaimed as 
touts, viz. : — 

Bhura, age 30, (iujar, residence Ghandanpur. 

Madho, ago 35, son of Ganpat Rai, mahaian, of Saharanpur. 

Sri Ram, age 34, son of Parbhu Lai, mahajan, of Saharanpur, 

“Sajjad Flusen, ago 2H, son of Zulfikar .\li, Syed, of Saharanpur. 

[182] “ The names of those men will bo posted in my Court and in every 
Court subordinate to mine in the Judicial Division, and I hereby order, under 
section 36 (4), Legal Practitioners’ Act, (Act No. XVIII of 1879 as amended 
by Act XI of 1896), that the above-mentioned men be excluded from the 
precincts of each of the Courts above-mentioned. ” 

Against this order Madho Ram applied ig revision to the High Court. 

Mr. G. P. Boys, for the Applicant. 

Strachey, C. Ji—This is an application to the Court to set aside an 
order passed by the District Judge of Saharanpur under section 36 of the Legal 
Practitioners’ Act, XVIII of 1879, as amended by section 4 of Act No. XI 
of 1896. That order of the District Judge was an order including the name 
of this petitioner in the list of persons proved to the satisfaction of the Judge 

habitually to act as touts. The only ground stated in the petition to ua is •_ 

Because the finding is against the weight of the evidence.” We are of opinion 
that this Court ought not to interfere, on any such ground as that, with an 
order passed by a subordinate Court under section 36 of the Legal Practitioners' 

• Miscellaneous No. 218 of 1898. 
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IftW gives no riglit of appeal to this Court from any Suoh order. As 
revision, auoh oases are clearly not oriminai proceedings to which the 
revisional powers of the High Court under section 439 of the Code of Criminal 
Procedure would apply. They do not fall within the powers of civil revision 
inferred by section 622 of the Code of Civil Procedure. There remain only 
the powers of superintendence conferred by section 15 of the High Courts 
Act. Under that section this Court has, no doubt, very wide powers of 
superintendence over the proceedings of subordinate Courts; and it is 
possible to imagine cases in which, in the exercise of those powers, it 
might be the Court’s duty to interfere with an order passed under section 36 
of the Legal Practitioners’ Act. Although under section 36 the Courts have 
an extremely large discretion in framing lists of touts and including the 
[1883 names of particular individuals in such liats, the conditions prescribed 
by the section must of course be observed : for instance, no person’s name is 
to be included unless he has had an opportunity of showing cause against such 
inclusion, and in all oases the person must be proved to the Court’s satisf.ac- 
tion habitually to act as a tout, and must be so proved by evidence, \\ hether 
of general repute or otherwise. But in considering whether this Court should 
interfere in the exercise of its povvers of superintendence, one must bear in 
mind, first, that the test prescribed by section 36 is proof to the satisfaction 
of the Court framing the list and of no other tribunal ; and, secondly, that it 
is settled that this Courtis not competent, under section ^15 of the High Courts’ 
Act, to interfere with the order of a Subordinate Court, merely on the ground 
of error in law or error in fact. Its powers of superintendence are not appli¬ 
cable where the only question is whether the decision of the lower Court is 
against the weight of evidence. That is the only question raised by the 
present petition. It is admitted that there is evidence upon which the lower 
Court has acted—evidence on the one side and on the other. We must, thei’e- 
fore, decline to interfere and must dismiss the application. 

NOTES. 

[ See also (1908) fi A. L. J. 22 to the same effect ; also (1909) P. L. R. 115 ; (1904) P. 
R. Cr. 22.] 


[31 All. 188 ] 

APPELLATE CIVIL. 

T/k’ Ilth Jantiary, 1899, 

Present : 

Mr. Justice Baneb.ii and Mr. Justice Airman. 


Baghubans Kunwar*and another.Defendants 

versus 

Bhagwant Kunwar.Plaintiff.^ 


Hindu law—Hindu widow — Maintenance—Suit for arrears of maintenance — 
Disci’etion of Court m allowing arrears. 

Where a Hindu widow sues for maintenance from the family and estate of her deceased 
husband, with arrears of such maintenance, the allowance of arrears of maintenance is a 
question for the discretion of the Court, and the Court, if it allows arrears of maintenance 

* First Appeal No. 306 of 1896, from a decree of Babu Prag Das, Officiating Bubordi. 
nate Judge of Meerut, ^ated the 26th June 1696. 
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at all, will not necessarily allow arrears at the same rate as it may allow lutttca maiBienanoe, 
especially where the plaintiff has made serious delay in bringing her suit foe maintenance. 
[184] The facts of this case sufficiently appear from the judgment of tke Oourt. 

The Hon’ble Mr. Conlan and Munshi Bam Prasad, for the Appellante. 

Pandit Bishambar Nath, Pandit Mali Lai Nehru and Pandit Baldeo Bam 
Dave, for the Respondent. 

Banerji and Aikman, JJ. —The plaintiff respondent, who claimed to be 
the widow of Rao Partah Singh, brought the suit, which has given rise to this 
appeal, for a declaration of her right to maintenance out of the estate of the 
deceased, and for recovery of Rs. 10,480 as arrears of maintenance, and 
Rs. 7,016-6-6 as interest on tiiose arrears. She prayed that her msintenanoe 
should be declared to he a charge upon the estate of Rao Partab Singh, which 
at the time of the suit was in the possession of the defendants appellants, who 
are the daughters of his adopted .son, Rao Maharaj Singh. The plaint alleged 
that the plaintiff' obtained her maintenance from Rao Maharaj Singh, and 
after him from his widow, up to 8th .July 1883 ; that subsequently to that 
date the payment of her maintenance was stopped by Raja Ghansham Singh, 
who was appointed guardian of the minor daughters of Maharaj Singh and 
manager of the estate, and that in 1893 her right of maintenance was denied. 

The suit was defended upon various grounds, the principal of which was 
that the plaintiff was not the widow of Rao Partab Singh. The defendants 
denied the right of tlfe plaintiff', not only to future maintenance, but also to 
the arrears claimed by her, and they further disputed the rate at which main^ 
tenance had boon claimed. The Court below hold it established that the 
plaintiff was the widow of Rao Partab Singh, and granted a decree in her 
favour for future maintenance at the rate of Rs. 80 a month, and for the arrears 
of maintenance claimed by her. It dismissed the claim for interest upon the 
arreas. It also granted tlie prayer that the maintenance should be a charge 
upon the estate. 

[188] The defendants have preferred this appeal, and the plaintiff has taken 
objection under section .'561 of the Code of Civil Procedure in regard to the 
dismissal of the claim for interest. In the memorandum of appeal to this Court 
the pleas taken in the Court below were reiterated, but the learned counsel for 
the appellants has conceded that upon the evidence on the record he cannot 
substantiate the first two pleas, which are to the effect that the plaintiff was 
not the wife, but was the concubine, of Rao Partab Singh. The learned counsel 
has not also disputed the rate at which future maintenance has been decreed 
to the plaintiff. 

The principal contention before us was, that the Court below should nob 
have decreed arrears of maintenance to the plaintiff. The main ground upon 
which this contention was based was that the plaintiff had advanced no claim 
in regard to the arrears for nearly eleven years, and that she had been living 
apart from her husband’s relations, and was being maintained by her own 
relations. The learned counsel further contended that, even if the plaintiff 
was entitled to arrears of maintenance, those arrears should not be awarded 
at the rate decreed by the Court below. 

There can be no doubt that a Hindu widow is entitled to maintenance 
out of her husband’s estate, and is also entitled to claim arrears of such main¬ 
tenance, even if she lives apart from her husband’s relations. The grant of 
arrears is, however, a matter within the discretion of the Court, and the Court 
may, for sufficient reasons, be justified in refusing to grant any arrear or arrears 
at the rate claimed. As authorities for this view we may refer to paragraph 
417 of Mayne’s Hindu Law, and page 466 of the Tagor^ Law Lectures for 
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1879, and the authorities therein oited. In this ease we find from the evidence 
of the brother of the plaintiff that she was residing since 1883 with him, and 
occasionally withBao Umrao Singh, who, according to the Subordinate Judge, 
has been promoting this litigation. From the evidence of the brother of the 
plaintiff it appears that thg Cl96] additional expense entailed on him by reason 
of his supporting the plaintiff was about Bs. 10 a month, so that the amount 
which has been decreed is far in excess of the sum which was necessary to meet 
the charges incurred for her support. Having regard to this fact, and to the 
fact that for nearly eleven ysars the plaintiff made no claim whatever for her 
maintenance, leaving probably the defendants under the impression that she 
had waived her claim for maintenance, we think that she is not entitled to be 
allowed arrears of maintenance at the rate at which maintenance has been 
fixed for her for the future. Having regard to the expense incurred by her 
brother in maintaining her, we think that if we allow arrears at the rate of 
Bs. 16 a month, that will be sufficient to meet the justice of the case. It 
has not been proved that the plaintiff incurred any debts for her maintenance, 
and we see no valid reason for awarding to her the large sum she claims. 
We entirely agree with the learned Subordinate Judge that the plaintiff is not 
entitled to any interest on the arrears. We accordingly vary the decree of the 
Court below by reducing the sum allowed for arrears from Bs. 10,480 to 
Bs. 2,096, and we declare the plaintiff entitled to maintenance at tlie rate of 
Bs. 80 a month, with effect from the 8th of June 1893, the said maintenance 
being a charge upon the estate. As for the costs of theisuit, we are of opinion 
that as the defendants improperly denied the plaintiff’s status as the widow 
of Bao Partab Singh, the defendants should bear their own costs and pay to 
the plaintiff her costs in the Court below in proportion to her success as now 
decreed. The defendants will bear their own costs of this appeal. We dismiss 
the objection under section 561 with costs. 

Decrgt modifitd. 


NOTES. 

t8««ai«o (ISO!) 16 C. P. L. R., 30 ; flSO*) 1 N. L. B.. IS.] 


[187] The 12th January, IH'jy. 

Present: 

Mr. Justice Banerji and Mr. Justice Airman. 

Muhammad Abdullah Khan and another.Plaintiffs 

versus 

Kallu and anq,ther.Defendants.' 

Givil Procedure Code, sectioti 639—Suit for a declaration that a certain piece of 

land is a grave-yard—Jurisdiction. 

Held, that a suit for a declaration that a certain piece of land was a gravc-y.ard dedicated 
to the use of such persons as had no grave-yards of their own, and .asking the Court to 
appoint a mutawalli and settle a scheme for the management of the grave-yard, was not such 
a suit as fell within the purview of section 539 of the Code of Civil Procedure. Lakshmandas 
Parashram v. Qanpatrav Krishna (1884) 1. L. B., 8 Bom., 365, and Striniuaaa Jyyangar v, 
Strinivaaa Swatni (1892) I. L. R., 16 Mad., 3l, referred to. 

* First Appeal No. 237 of 1896, from a decree of A. M. Markham. Esq., District Judge 
of Meerut, dated the 19th August 1896. 
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The facts of this case suflBciently appear from the judgment of the Ooart. 

Maulvi Ohulam Mujtaba^ for the Appellants. 

Pandit Moti Lai, for the Respondents. 

Banerji and Aikman, JJ,— This is an appeal by the plaintiffs to a suit 
which purported to have been brought under seoticfti 539 of the Code of Oxvil 
Procedure, and was instituted in the Court of the District Judge of Meerut. 
The allegation was that a certain piece of land was wakf property, being a 
grave-yard dedicated to the use of persons who had no grave-yards of their own, 
that the defendants had taken wrongful possession of the land, and that one of 
the defendants had sold it to the other. The plaintiffs asked for a declaration 
that the land was endowed property, for the appointment of one of the plaintiffs 
or some other person as mutawalli of the property, for the framing of a scheme 
for the management of the property, for the ejectment of the defendant No. 1 
from the land and for the making over of the land to the person who might be 
appointed mutawalli. The Court below has dismissed the suit on the ground that 
this was not a case to whicli section 539 of the Code of Civil Procedure applied. 

In our opinion the learned Judge was right in holding that this suit did 
not come within the purview of section 539. [l88] That section contemplates 

the existence of an express or constructive trust created for public, charitable, 
or religious purposes. In this case all that is alleged is that the land in 
question is endowed property, and it is not alleged that there was any express or 
constructive trust in favour of any one. Section 639 cannot, in our opinion, 
apply to the case of property from which it is sought to remove a trespasser, 
This view is supported by the ruling of the Bombay High Court in Lakhsmait' 
das Pat ashram v. Oanpatrav Krishna, (1894) I. L. R., 8 Bom., 366, and of the 
Madras High Court in Sirinivasa Ayyangar v. Strinivasa Swami, (1892) I. L. R., 
16 Mad., 31. It is clear therefore that the suit could not have been instituted in 
the Court of the District Judge under section 539 of the Code of Civil Procedure, 

The learned vakil for the appellants has contended that even in the view 
which we have taken of the case, and which was taken by the learned Judge 
of the Court below, the plaint ought to have been returned for presentation in 
the proper Court, aud the suit should not have been dismissed. It may be 
that some of the reliefs claimed are such that an ordinary Civil Court may not 
be competent to grant; we do not decide this point; but there are certainly 
other reliefs claimed which are clearly within the cognizance of an ordinary 
Civil Court, and for this reason we are of opinion that the learned Judge of 
the Court below should, instead of dismissing the suit, have dealt with it under 
section 57, cl. (a) of the Code of Civil Procedure, and returned the plaint to be 
presented to the proper Court. We therefore set aside the decree of the Court 
below dismissing the suit, and remand the case to that Court with directions 
to deal with the plaint in the manner which we have indicated above. The 
respondents will get their costs in this Courf and in the Court below, as the 
appellants have substantially failed. 

Appeal decreed. 


NOTES 

tThig waa followed in (190G) 33 Cal,, 789 ; (1905) 2 C.L.J., 431; (1911) 33 All., 660; (1913) 
19 1,0,, 973.] 
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[189] REVISIONAL CRIMINAL. 

The 20th January, 1809. 

Present: 

Mr. Justice Knox. 

Cjueen-Empress 

versus 

Mukundi Lai. ^ 

Criminal Procedure Code, section 263 — Summary trial — Matters necessary 
to be stated in the record of a summary trial. 

Where a Magistrate, invested with powers under section 2G0 of the Code of Criminal 
Procedure, is trying a case summarily, itis desirable that he should sot out under the column 
reserved for that purpose so much of the reasons that have induenued him as to satisfy the 
accused that the Magistrate has considered each of the ingredients necessary in law for the 
conviction to which the Magistrate has proceeded, and that while this should be recorded 
with brevity, the brevity should not be such as to tend to obscurity. 

The record of a summary trial contained in the column corresponding to cl. (/i) of 
section 263 of the Code of Criminal Procedure the following entry ;—“ The Police made a 
raid on information received and caught all the accused gambling. The defence of Mukundi, 
Mannu, Kali Charan, Ballan and Qulzari Lai involves the absurdity that the Police obtained 
a warrant to raid a house in which they could have no reason to suppo.se they would find 
anyone. I convict Mukundi of keeping a common gaming-house,—section 1, Gambling 
Act. I convict the other six defendants of gaming in a common gaming-hou.se,—section 3, 
Gambling Act.” 

Held, that this entry, though it .should have been more u.\plicit, wa.s a suHiciout com¬ 
pliance with the requirements of the law. 

The facta of this case arc fully stated in tho order of the Court. 

Mr. W. M. Colvin and Pandit Moti Lai, for the Applicant. 

The Government Pleader, (Munahi Ram Prasad), for the Crown. 

Knox, J.— This is an appeal presented by one Mukundi Lai. Mukundi 
Lai has been convicted of keeping a common gambling house, and, so the 
Magistrate's order runs, sentenced under the provisions of section 4 of the 
Ganabling Act, to rigorous imprisonment for one month. Section 4 of Act 
No. Ill of 1867 prescribes no penalty for owning or keeping a gambling house ; 
that offence is provided for by section 3. The grounds on which I am asked to 
interfere are that the record of the summary trial does not comply with 
section 263 of the Code of [ 190 ] Criminal Procedure, and it is urged that the 
formalities laid down in that seciiion sliould be strictly observed for the protec¬ 
tion of the public. Reference is liere made to the entry required by law under 
section 263, cl. {h), of the Code of Criminal Procedure under the head in the 
summary register relating to this case. The entry made is as follows;—“The 
Police made a raid on information received and caught all the accused gambling. 
The defehce of Mukundi, Mannu, Kali Charan, Ballan and Gulzari Lai involves 
the absurdity that the police obtained a warrant to raid a house in which they 
could have no reason to suppose they would find anyone. 1 convict Mukundi 
of keeping a common gaming-house,—section 4, Gambling Act. I convict the 
other six defendants of gaming in a common gaming house,—section 3, Gamb¬ 
ling Act.” Then follows the sentence. The contention is, that there is in the 

* Criminal Revision No. 747 of 1898. 
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above passage no brief statement of the reasons given for the oonviotion. Cer¬ 
tainly the letter of the law has been very scantily complied with, and it would 
have been well if the learned Magistrate, instead of recording his reasons in this 
telegraphic form, had expanded them so as to show that the reasons for convic¬ 
tion were founded upon evidence ; that the Police had received information as 
required by the Act, and that acting on the information, they had made a raid 
and found all the accused gambling with whatever were the instruments found 
on the spot. I am satisfied, however, that this is what the Magistrate meant by 
the words he has used, and they show me that he had his mind concentrated 
upon the evidence so far as it went to the important points of information 
followed by authority as required by section 5 of the Act, and to the fact there 
had been gambling with instruments of gambling as laid down in section A; and 
that, finding this proved, he had, looked to see whether tbe presumption thus 
created by law against the accused had been rebutted. The entry required by 
cl. (g) of section 263 shows no rebutting plea and no proof of any such plea. At 
the same time the record made does show signs of want of full care and attention 
on the [191] part of the learned Magistrate. He would never have convicted 
Mukundi Lai under section 4 and the other six accused under section 3 if he had 
observed due care. Even when his attention had been drawn to the fact that his 
proceedings were impugned, he does not seem to have discovered the error into 
which he had fallen. Again, the reasons given for the conviction afford no ground 
for the conclusion that Mukundi Lai was the owner or occupier of the house. 
The only reference tcrthis very material question is to be found in the prisoner’s 
plea, and that plea, without evidence to the contrary, had to be accepted as it 
stood. Mukundi Lai said that the house belonged to his father and that he 
lived in the house opposite. My attention was drawn to the rulings in the 
case of The Empress v. Panjab Singh, (1881) 1. L. R., 6 Cal., 579 ; Yaeoob v. 
/idamaoK, (1886) 1. L. R., 13 Cal., 273; Queen-Empress v. Shidgauda, (1893) 
I. L. R., 18 Bom., 97 ; The Queen v. Johrte Singh, (1874) 22 W. E., Cr, R., 28 ; 
Empress v. Chotey Lai, Weekly Notes, 1882, p. 242 ; Empress v. Oirwar Dial, 
Weakly Notes, 1883, p. 114 ; Empress v. Mohan, Weekly Notes, 1885, p. 213, 
and Empress V Lachman, Weekly Notes, 1886, p. 181. 

The cases of this Court reported in the Weekly Notes for 1883, 1886, and 
1886, do not set out the entries made by the Magistrate in the column given 
for the findings. So far as those cases are concerned, I may take it that there 
was no statement of the reasons given. The case in the Weekly Notes of 
1882 was a case under Act No. X of 1872, and the report given does not 
show what was the offence of which the accused were convicted. This was 
certainly a fatal defect, and the reasons given as there stated do not show that 
any offence under any section whatever had been committed. So far this 
case is clearly to be distinguished from the other cases of this Court which 
have been brought to my notice. I think ifdistinctly desirable that Magis¬ 
trates should set out under the column reserved for the purpose so much of 
the reasons that have influenced them as to satisfy the accused that the Magis¬ 
trate has considered each of the Cl923 ingredients necessary in law for the con¬ 
viction to which the Magistrate has proceeded, and that, while this should be 
recorded with brevity, the brevity should not be such as to tend to obscurity. 
There is no question in my mind from the language used by the Legislature 
that the intention was that in cases of this kind the procedure should be sum¬ 
mary and the record should contain the barest particulars. I am therefore not 
prepared, if I find compliance with these requisites, to interfere and to lay 
down that facts and reasons should be set out at such length as to make the 
Court of revision more or less also a Court of appeal so far as facts are oonoerned. 
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The law intended the procedure to be summary, and it is not. for this 
Court to lay down otherwise than the law has directed. In a previous case, I 
pointed out that the responsibility thrown on Magistrates entrusted with 
summary powers is very great, and the responsibility of those who have 
to entrust them with such powers is equally great. Magistrates who are 
sufficiently alive to the responsibility entrusted to them will take care that the 
procedure and the record is not made more summary than the law has laid 
down. this case after carefully looking into the whole record I am not 
satishe on the Magistrate’s own showing that, so far as the applicant is con¬ 
cerned, any offence beyond that provided for by section 4 has been estab¬ 
lished. I alter the conviction to a conviction for being found in a gambling 
house gambling, and, under section 4 of Act No. Ill of 1867, direct that 
Mukundi Lai pay a fine of Rs. 25, and that the fine be recovered from him in 
the manner prescribed by section 388 of the Code of Criminal Procedure. 
The conviction and sentence imposed by tbe Magistrate are set aside. 


[ This was followed in (1913) 21 I. C., 466 (Oudh) : (1916) 30 I.C,, 1001 : 9 8.L.R., 89 
(Sindh).] 


[493] APPELLATE CIVIL. 

Ihe 26th January, 1899. 

Present : 

Sir Arthur Stbachby, Kt., Chief Justice, and Mr. Justice Knox. 


Ram Nath Rai and others.Plaintiffs 

versus 

Lachman Rai and others.Defendants.’*' 


Act No. IVoj 1882 {Transfer of Property Act), section 86—Hindu Law — 

Joint Hindu family—Suit on a mortgage, executed by a Hindu father — 
Sons not made parties — Notice—Burden of Proof. 

Where the sous in a joint Hindu family come into Court seeking to get rid of the effect, 
as against their interests in the joint family property, of a decree on a mortgage executed 
by their father obtained in a suit to which they were not made parties, the burden of proof 
lies on them to establish that the mortgagee when he brought hi.s suit had notice of their 
interests in the mortgaged property. 

This was a suit brought by*the sons in a joint Hindu family against 
their father and his mortgagee to obtain a declaration that their interests 
in certain property which they alleged to be ancestral property were not liable 
to sale in execution of a decree obtained in a suit for sale on a mortgage 
against the father. The plaintiffs had not been made parties to the suit for 
sale against their father. 

The defendant mortgagee pleaded that the property in suit was not ances¬ 
tral, but the personal property of the father, to whom he advanced the loan in 
good faith. _ 

• Second Appeal No. 883 of 1896, from a decree of H. D. Griffin, Esq., Officiating 
District Judge of Azamgarh, dated the 6th June 1896, confirming a decree of Pandit Guru 
Prasad Dube, Munsif of Muhammadabad Gohtia, dated the 24th March 1896. 
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The Court of First Instance (Munsif of Muhammadabad) found that the 
defendant mortgagee had no notice of the property in question being ancestral 
or of the piaintitf's interest therein, and accordingly dismissed the^soit. 

The plaintiffs appealed. The Lower Appellate Court (District Judge of 
Azamgarh) found that the property was ancestral; but that the plaintiffs had 
failed to discharge the burden, which lay on them, of proving that the defendant 
mortgagee had notice of their interests in the property at the time when he 
brought his suit on the mortgage. That Court accordingly dismissed the appeal. 

[194] The plaintiffs appealed to the High Court. 

Mr, A. H. C. Hamilton, for the Appellants. 

Pandit Hundar Lai, for the Respondents. 

Straohey, G. J. —VVe have come to the conclusion that the judgment of 
the Lower Appellate Court is correct. There is undoubtedly a clear finding of 
fact that the mortgagee had no notice of the interests of the present plaintiff's 
in the suit in which the mortgage decree was passed. There are, however, 
expressions in the judgment which indicate that in coming to that conclusion 
the learned .Judge was influenced by his view that it was for the plaintiffs in 
tliis suit to establish that the mortgagee, when suing upon his mortgage, had 
notice of their interests, and that, as they were not made parties to that suit, 
the decree obtained under section 88 of the Transfer of Property Act would 
not affect them. Wo think that t;he learned -Judge was right. 

Wo think that it Vas for the plaintiffs—Hindu sons trying to prevent, so 
far as thoir interests were concerned, a sale of an ancestral property in execution 
of a mortgage decree against their father only—to prove that the sale would 
not under the circumstances afl'oet their interests. The property was un¬ 
doubtedly ancestral property. It is found as a fact that no evidence was 
given by the plaintiffs in support of their allegation that the mortgage was 
executed for immoral purposes. The only ground which remained for them 
to show that their shares were not liable to sale under the mortgage decree 
was that there had been a neglect to comply with the provisions of section 
85 of the Transfer of Property Act, and that in consequence of such neglect, 
under the ruling in Bhawaiu I'rasad v. Kallu, (1895) I. L. R., 17 All., 537, the 
sale could uot affect their rights and interests We think that, j'ust U in 
the case of an allegation that the mortgage was executed for a debt tainted with 
immorality, the burden of proving that allegation and of showing that their 
interests wore not lible to sale would rest on the plaintiffs, so the burden 
of proof [196] lies on them to establish the only other ground on which 
the effect of tho sale against their rights and interests could be avoided. 
It was therefore for the plaintiffs to prove that the mortgagee had notice of 
thoir interests, and that his omission to make them parties to the former suit 
exempted their interests from liability to sale under the decree. This view is 
in keeping with tho judgment of Bankr-ji anS Aikman, J,1., in F. A. No. 213 
of 1896, decided upon tho I2th January 1899.* That decision seems exactly 
in point, and we agree with it. We dismiss this appeal with costs. 

Appeal dismissed. 


* The judgment in this case was as follows 

Banerjl and Aikman, JJ.-The re-spondents, SIcwaLal and Lachmi Narain, obtained a 
decree upon a mortgage, dated tbo 8th of February 1886, executed by Ranbahadur Sinah 
tho father of Bijai Bah.adur Singh. Plaintifl, Randhir Singh the father of So 
other plaintiffs, and Hanwant Singh, a brother of Ranbahadur Singh and Randhir Sinirh 
At the Ume of the suit Hanwant Singh was dead and hi.s widow was made a defendant to the 
suit. The other defendants were Ranbahadur Singh and Randhir ^ngh In Soutioa 
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c This was followed in (1907) 11 C.W.N.. 1078 ; 6 O.L.J. 719; (1903) 16 C.P.L. R., 169 ; 
(1909) 5 N. L. R., 117; (1911) 9 I. 0., 476 (All.). See also the Privy Council decision in 
(1914) 36 All., 383.1 


[198] The 26th January, 1899. 

Present: 

Mb. Justice Banerji and Mr. Justice Airman. 

Sibta Kunwar....PlaiDtifif 

versus 

Bbagoli..Defendant. * 

Civil Procedure Code, section 317 — Benami transaction—Suit against heir of 
certified purchaser —Interpretation of Statutes. 

' Held that s. 317 of the Code of Civil Procedure would not preclude a suit against a 
person who claimed title through the certified purchaser based on the allegation that the 
certified purchaser was not the real purchaser, but only purchased benami for the person 
through whom the plaintiil claimed. Musnumat Buhuns Kowur v. Lalla Buhcnree hall, 
(1872) 14 Moo. I. A., 496, referred to. 

The facts of this case sufficiently appear fronri the judgnoent of the Court. 

Babu Jogindro Nath Chaudhri, for the Appellant. 

Messrs. C. Dillon and Roshan Lai, for the Respondent. 

Banepji and Aikman, JJ. —This was a suit for the possession of certain 
shares in two villages, namely, Amirta and Nadeli, and of a share in a house 
in the village Amirta, which belonged originally to one Kishan Lai. The 
plaintiff is one of two daughters of Kishan Lai. The defendant is the 
daughter of a pre-deceased son of Kishan Lai, named Lokman. Lokman’s 
widow was Musamrnat Natholi, who survived Kishan Lai, but is now dead. 
On the 19th of February 1884, Kishan Lai executed a deed of gift in favour of 
Musamrnat Natholi is respect of the village Nadeli and a house. In execution 


of that decree, which is dated the 7th of December 1692, Mewa Lai and Lachmi Narain 
caused the mortgaged property to be advertised for sale. Thereupon the pre.scnt suit was 
brought on the 1st of February 18S6, for a declaration that the interests of the plaintiffs in 
the mortgaged property were not liable to sale. The sole ground upon which the suit was 
brought was that the plaintiffs had not been made part<es to the mortgagees’ suit. If the 
property was ancestral and the mortgagees bad notice of the interests of the plaintiffs in 
the mortgaged property at the time they brought their suit upon the mortgage, the plaintiffs 
would, under the ruling of the majority of the Full Bench in Bhaioani Frasad v. Kallu, 
fl, Tj. R., 17 All., 537) be entitled to succeed. The Court below, however, bas dismissed the 
suit upon the ground that it had not ^een established that the mortgagees had express or 
constructive notice of the interests which the plaintiffs claimed in the property. The learned 
Subordinate Judge, who has recorded a careful judgment in the case, was of opinion that it 
bad not been proved that the mortgagees had any knowledge of the existence of the plain¬ 
tiffs and that there had not been on the part of the mortgagees either wilfnl abstention from 
inquiry or gross negligence such as would bring the case within the definition of notice as 
given in section 3 of Act No. IV of 1882. The learned counsel who has appeared for the 
plaintiffs appellants has conceded that there was no express notice. He contends, however, 
that the mortgagees must be taken to have bad constructive notice of the existence of the 
plaintiffs. Wo are of opinion that the reasons given by the learned Subordinate Judge for 
bolding the contrary view are cogent. It bas not been shown that any circumstances existed 
which ought to have put the mortgagees upon inquiry. The appeal is, in our opinion, 
untenable. We dismiss it with costs. 

* First Appeal No. 250 of 1896, from a decree of Babu Madho Das, Subordinate Judge of 
Bareilly, dated the 21st September 1896. 
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of a decree which a creditor of Kishan Lai had obtained against Hiim the 
share in the zamindari of Amirta was sold by auction on the 20tli of June 
1884, and was purchased in the name of Musammat Natholi. Upon the 
death of Musammat Natholi the property now in suit was taken possession 
of by her daughter, Musammat Bhagoli. Hence the present suit. 

The plaintiff asserts that the deed of gift relating to the village Nadeli and 
the house property was a colourable transaction ; that Kishan Lai purchased the 
share in the village Amirta witli his own funds benami in the name of Musam¬ 
mat Natholi ; that he continued in possession as owner of the whole property 
till his [197] death ; that upon his death the plaintiff and her sister have 
succeeded to that property by right of inheritance, and that the plaintiff is 
thus entitled to a half share of it. 

As regards the village Amirta, the suit was defended upon two grounds : 
first, that section 317 of the Code of Civil Procedure bars the suit; and, second¬ 
ly, that the share was purchased by Natholi with her own funds. As for 
the property covered by the deed of gift, the contention was that the gift was 
a real transaction, anl tli it by it Kisha i Lil intended to, and did actually, 
transfer his interest in the property to Musammat Natholi. 

As regards the property covered by the deed of gift, we are of opinion 
that the appeal must fail. The deed itself affords internal evidence of the fact 
that the intention was that the property should go to Natholi. It is stated in 
it, as a condition attached to the gift, that Musammat Natholi would have power 
to transfer it to her daughters, Bhagoli and Jika, but that she would have no 
power to transfer it to any other person. It further provides that after Natholi’a 
death the property should go to her daughters. If the gift was a mere paper 
transaction, we should not have expocced clauses, like those to which we have 
referred, carefully limiting tlie right of the donee. We further find that on 
the date on which the deed of gift was executed Kishan Lai obtained a 
power of attorney from Musammat Natholi, evidently for the purpose of 
managing the property on her behalf. It is natural to expect that he would 
wish to make some provision for his widowed daughter-in-law and her 
childi’en, and it seems to us in the highest degree probable that it was with 
that intention that ho executed the deed of gift. The plaintiff’s own witness. 
Ram Dial, said that “ Kishan Lai made the gift for the maintenance of his 
daughter-in-law, Natholi. He made the gift for the maintenance of his son’s 
widow, thinking that she might be put to trouble after him.” We agree with 
the Court below in thinking that the plaintiff has failed to show that the gift 
was a nominal transaction and did not convey to Musammat Natholi the 
property to which it relates. So far the appeal must fail. 

[198] As for the village Amirta, the learned Subordinate Judge has hold 
that section 317 of the Code of Civil Procedure precludes the plaintiff from 
maintaining the present suit, as Musammat J^atholi was the certified purchaser 
of that village at auction. Had Natholi herself been the defendant to the 
suit, we should have seen no reason to differ from the conclusion of the learned 
Subordinate Judge; but the suit was not brought against the certified purchaser 
but against a person who derives title from her. Section 317 forbids the 
maintenance of a suit “ against the certified purchaser,” which the defendant 
in this case is not. Why the Legislature stopped here and did not bar a suit 
against persons claiming through a certified purchaser, we are unable to say ; 
but, as was observed by their Lordships of the Privy Council in Mussumat 
Buhuns Kowur v. LaLLa Buhooree Lall and Jokhee Lull, (1872) 14 Moo. I. A., 
496, “ where the Legislature has stopped the Court must stop.” As the provi¬ 
sions of section 317, as they now stand, are in restraint of an ordinary right 
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of suit and'preclude a suit against a certified purchaser only, we do not think 
we should' be justified in extending the scope of the section beyond what the 
language of the section warrants. We are therefore unable to agree with the 
learned Subordinate Judge in holding that that section bars the maintenance 
of the present suit. 

* We have now to consider whether the village Amirta was purchased at 
auction by Kishan Lai with his own funds, or, as alleged on behalf of the de¬ 
fendants, with the funds of Musammat Natholi. This was an issue which the 
pleadings in the case raised. The evidence conclusively proves that the 
purchase-money was paid by Kishan Lai, and there is not a particle of evidence 
before us to rebut the evidence to that effect. We have further the fact that 
mutation of names did not take place after auction purchase in favour of 
Musammat Natholi, and that up to the time of his death Kishan Lai continued to 
be the recorded owner of the share in question and in possession thereof. 
The learned Subordinate Judge has found that it was the intention of 

[199] Kishan Lai to give this property also to Natholi. In the first place, 
this view is opposed to the pleadings. It is certainly not borne out by the 
evidence of the witness Brij Lai, to which the learned Subordinate Judge refers, 
and it is not supported by any other evidence upon which we can rely. If it 
was the intention of Kishan Lai that this property also should go to Natholi, 
we should have.expected to find that he had given expression to that intention 
by a proper deed, as he did in the case of the other village. If such was ever 
his intention, he died without giving effect to it. We Wierefore hold that, so 
far as the suit relates to the share in the village Amirta, the plaintiff is entitled 
to a decree ; but as regards that portion of the claim which relates to the 
property covered by the deed of gift, her suit has been rightly dismissed. 

The plaintiff also claimed a moiety of 214 bighas 18 hiswas of khudkasht 
land in Amirta and some sir land in the same village. The Court below has 
granted her a decree in respect of the sir as an exproprietary tenant. In 
the view which we have taken of the case the plaintiff is entitled to a decree 
for possession of the sir land as such Her father could not be regarded as an 
ex-proprietary tenant of the sir land, inasmuch as we have held that he was 
the purchaser and proprietor of the zamindari to which the sir appertained 
down to the date of his death. As for the khudkasht land, we hold that 
Kishan Lai held it qtia zamindar, and it must go to his heirs along with the 
zamindari to which it appertained. The defendant ha.s no title in respect of 
that land superior to that of the plaintiff. 

The result is that we allow the appeal and vary the decree below by 
making a decree in favour of the plaintiff for possession of 3 biswas 6f bis- 
wansis share in mauza Amirta, and a moiety of 214 bighas 18 biswas of 
khudkasht land, and of 12 bighas of sir land and mesne profits in respect of 
the said share and lands for three years preceding the date of the suit, with 
future mesne profits up to the Sate of delivery of possession, or the expiry of 
three years from this date, whichever event first occurs, such mesne profits to 

[ 200 ] be determined in execution. Quoad ultra we affirm the decree of the Court 
below. The parties will pay and receive costs both here and in the Court below 
in proportion to their failure and success. 

Decree modified, 

NOTES. 

[There was a conflict of caso-law on this subject, the Bombay High Court in (1907) 31 
Bom., 61, taking a view different from that of the other High Courts in (1898) 21 Mad., 7; 
(1899) 91 All., 196; (1899) 26 Cal., 960; (1913)19 I. C.. 909 (Cal.); see the legislative 
provision in the C. P. C., 1908, section 66, in favour of the Bombay view ; see also (1910) 36 
Bom., 349 at 347.] 


9 ALL.—61 
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The 30th January, 1899. 

Present: 

Mr. Justice Banerji and Mr. Justice Airman. 


Girdhari Lai and another...Plaintiffs 

versus 

Ram Lai and another.Defendants.* 


Civil. Procedure Code, section 539 — Trust — Suit to compel trustees to account 
Court fee—Act No. VII of 1870 {Court Fees .id), sch. ii, art. 17, ■ 
cl. ivi)—Suit for remooal of trustees. 

The more fact that the plaintiffs in a suit under section 539 of the Code of Civil Proce¬ 
dure may ask for an account to be taken from tho trustees and that the trustees may be 
compelled to refund moneys alleged to have been misappropriated by them, does not take 
the case out of the purview of .art. 17, cl. (vi) of the .second schedule to the Court Pees Act 
1&70, and render the plaintiffs liable to pay an od vdioretn Court fee on that part of their 
plaint. Thakuriv. Bramha Narain, (1896) 1. L. R., 19 All., 60, referred to. 

A suit for the removal of an old trustee who has committed a breach of trust and for 
the appointment of new trustees may properly be brought under 8ention.539 of the Code of 
Civil Procedure. Iluseni Begain v. The Collector of Moradabad, (1897) 1. L. R., 20 All., 46, 
approved. Bangasami N(tickan v. V'aradappa Naickan, (1894) I. L. R., 17 Mad., 462, 
dissented from. 

The facts of this case sufhciantly appear from the judgment of the Court. 

Pandit Sundar Lai and Pandit Moti Lai, for the Appellants. 

Mr. W. M. Colvin and Munshi Ookul Prasad, for the Respondents. 

Banerji and Aikman, JJ.— A preliminary objection was raised on behalf 
of the respondents to the hearing of this appeal, on the ground that the plaint 
in the Court below and the memorandum of appeal in this Court were not 
sufficiently stamped. The principal ground of this contention is that the 
claim embraces a prayer for an account, and that the Court fees ought to have 
[ 201 ] been paid with reference to that prayer under clause (/) of sub-section 4 
of section 7 of Act No. VII of 1870. 

. The facts are these :—The plaintiffs, who are two in number, brought the 
suit under section 539 of the Code of Civil Procedure, on the allegations that 
one Maharaj Kallu Mai had created a trust for the maintenance of a school and 
a charitable institution ; that the first defendant was appointed superintebd- 
ent of the trust, and that the other trustees had not performed the duties 
which lay upon them in connection with the trust. The following reliefs were 
asked for in the plaint:— 

(a) that for the purpose of the management of the endowed property and 
fulfilment of the object of the endowment, new superintendents may be 
appointed, and the whole of the endowed property, detailed at the foot of the 
plaint, may be taken out of the possession of the defendants and placed in that 
of the new superintendents ; 


(6) that the defendants may be made to render an account of the income 
and expenditure from Sambat 1940, when Kallu Mai died, up to the present 
time, and all the money which the defendant No. 1 should fail to prove had 
been spent f or the purposes o f the endowment, according to the terms of the 


. • First Appeal No. 261 of 1896, from a decree of J. E. Gill, Esq, 
Cawnpore, dated the 7th October 1896. * 


District Judge of 
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deed»ot endowment, may be awarded against him to the superintendents 
appointed by the Court, and added to the funds of the endowment; 

*(c) that proper and necessary instructions and rules regarding the 
management of the endowment and its income and expenditure may be issued. 

The plaintiffs paid a Court fee of ten rupees in the Court below, alleging 
that the subject-matter in dispute was not capable of valuation, and that the 
case came under clause (vi) of article 17 of schedule ii of Act No. YII of 
1870. In this Court a further sum of ten rupees was received on the plaint 
and also on the memorandum of appeal, on the report of the office, the report 
being to the effect that ten rupees were payable for each of the two reliefs (a) 
and (6) claimed in the plaiub. It is not stated, [2023 and we do not understand, 
under what provision of the Court Fees Act the second fee of ten rupees was 
Realized in this Court. 

Are the plaint and the memorandum of appeal insufficiently stamped ? 

If it is not possible “ to estimate at a money value the subject-matter in 
dispute, and if there is no other provision in the Court Fees Act for a suit of 
this description, ” the plaintiffs were right in paying a Court fee of ten rupees 
under clause vi of article 17 of schedule ii of Act No. VII of 1870. We have 
therefore to consider what the subject-matter in dispute is. The plaintiffs 
claim nothing for themselves personally. As persona interested in a trust for 
charitable purposes, they come into Court asking for the removal of a trustee 
who, they allege, has committed a breach of trust, and .who has in his hands 
funds belonging to the trust. They also ask for tho appointment of new 
trustees and for the vesting of the trust property in the new trustees. That 
is the real relief which the plaintiffs seek in this case. Such a relief is not 
capable of being estimated at a money value. It is true that the value 
of the property, which is the subject-matter of the trust, is stated in the 
plaint, but that is not the value of the subject-matter in dispute. We 
think that this case cannot be distinguished from the principle of the 
judgment in Thakuri v. Bramha Narain, (1896) I. L. K., 19 All., 60. We 
pointed out in that judgment the difficulties which would arise if it were 
held that a suit for the removal of a trustee and the appointment of 
new trustees were to be looked upon as a suit in which Court fees had to be 
paid with reference to the value of the trust property. Mr. Colvin, on behalf 
of the respondents, does not contend that this suit should be regarded as a suit 
for possession of the trust property, lie frankly conceded that if the plaintiff 
had not asked for an account he would be unable to distinguish this case from 
the ruling to which we have referred. He argues that the plaintiffs having 
in their plaint asked for the taking of an account; they were bound to pay 
Court fees on that portion of their plaint. [203] We are unable to agree with 
this contention. The prayer for an account is only ancillary to the substantive 
prayer in the plaint for the removal of the trustee-defendant, the appointment 
of new trustees, and the vesting of the trust property, now in the possession 
of the old trustee, in the trustees to be appointed by the Court. Beading 
clause (/) of sub-section 4 of section 7 of Act No. VII of 1870 with section 11 
of the same Act and the penultimate paragraph of section 50 of the Code of 
Civil Procedure, it is quite clear to what that clause refers. We therefore 
overrule the preliminary objection taken on behalf of the respondents. 

As regards the appeal, we are of opinion that it must prevail. The Court 
below has dismissed the suit on the ground that it is one for the removal 
of a trustee, and is not therefore a suit to which section 539 of the Code of 
Civil Procedure applies. If this were so the learned Judge erred ip dismissing 
the suit; he ought to have returned the plaint for presentation to the proper 
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Court. We are of opinion, however, that the learned Judge was wrong in the 
view he took of the case. That view is, it is true, supported by the ruling of the 
Madras High Court in Rangasami Naickan v. Varadappa Naickan, (1894) I. L. 
E., 17 Mad., 462, but that ruling has been dissented from in this Court in 
JSuseni Begam v. The Collector of Moradabad, (1897) I. L. R., 20 All., 46. 
The High Courts of Calcutta and Bombay have taken the same view of the 
Question as was adopted by this Court, and even the Judges of the Madras 
High Court have held divergent opinions. We have no hesitation in concur¬ 
ring with the ruling of this Court to which wo have referred above. Section 
539 of the Code of Civil Procedure provides for cases of an alleged breach of 
trust for public charitable or religious purposes, and enables two or more per¬ 
sons having an interest in the trust to institute a suit to obtain a decree 
appointing new trustees under the trust.” Those words are, in our opinion, 
wide enough to include a claim for the removal of an old trustee who has com¬ 
mitted a breach of trust, and for the appointment of new trustees. The ruling 
of l 204] the Madras High Court based on decisions of English cases on Lord 
Romilly's Act does not commend itself to us. That Act provides a summary 
procedure for obtaining relief by petition and not by suit as provided in section 
639 of the Code of Civil Procedure, and the provisions of the English Statute 
differ materially from those of section 639. 

Wo allow this appeal, and setting aside the decree of the Court below 
remand the case under section 562 of the Code of Civil Procedure with directions 
to re-admit it under its original number in the register and to try it on the 
merits. The appellants will get their costs of this appeal. Other costs hitherto 
incurred will abide the result. 

Appeal decreed and cause remanded. 
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Munshi Haribans Sahai, for the Appellant. 

Munshi Gobind Prasad, for the Pespondent. 

Btra.ohey, C. J. —The question raised by this appeal is whether the failure 
of a tenant to apply under section 95(n) of the North-Western Provinces Rent 
Act, 1881, for the recovery of the occupancy of land, of which he has been 
wrongfully dispossessed, within the period of six months after the date of the 
dispossession prescribed for such applications by section 96(c) has the effect of 
[ 206 ] extinguishing his title or only of barring his remedy. The facts as 
found by the Lower Appellate Court are these. The plaintiffs are iiamindars, 
and the land in suit forms part of their sir. Previous to the year 1832 the 
defendant was in possession of the land as the plaintiff’s tenant-at-will. In 
that year the plaintiff's, without taking any of the steps necessary under the 
Bent Act for the defendant’s ejectment, wrongfully dispossessed him of the 
occupancy of the land and assumed the cultivation of it by a shikmi tenant 
whom they put in possession and whose name was entered in the settle- 
nsent papers. The defendant made no application under section 95(n) for 
the recovery of the occupancy of the land. In 1895 he forcibly entered 
upon the land and resumed possession. In 1898 the plaintiffs brought 
the present suit in the civil Court, claiming his ejectment from the land as a 
trespasser, and damages. The defendant pleaded that he had never ceased 
to have the rights of a tenant in respect of the land, and that the suit was 
not cognizable by a civil Court. The Court of First Jlnstance dismissed the 
suit, but the Lower Appellate Court decreed the appeal and the suit, bolding 
that the defendant’s tenancy became extinguished on his failure to apply 
under section 96 (») within six months from the date of the wrongful dis¬ 
possession, and that when, in 1896, he obtained possession, he did so as a 
trespasser. On appeal by the defendant to this Court Mr. Justice Blair 
took the same view, (see I. L. R., 20 All., 471) and in this further appeal under 
the Letters Patent we have to consider whether it is correct. 

The question is not altogether free from difficulty. There appears to be 
no reported case in point. The position of the defendant, when he obtained 
possession in 1895, was this. On the one hand, he had clearly no remedy by 
legal proceedings. By virtue of the opening words of section 95 of the Rent 
Act he never had any remedy in a civil Court. His only remedy in a revenue 
Court, namely, an application under section 95(w), was barred by section 
96(e). On the other [206] hand, section 96(e) in terms enacts only that 
an application under section 95(n) shall not be bi'ought after six months from 
the date of the wrongful dispossession ; it contains no provision similar to 
section 28 of the Limitation Act, to the effect that at the determination of the 
prescribed period the tenant’s right to the occupancy of the land shall be 
extinguished. Section 28 of the Limitation Act itself obviously does not 
affect applications under the Rdnt Act. The view expressed in Mazhar Rai v. 
Ramgat Singh, (1896) I. L. R., 18 All., 290, at p. 294, that the tenancy of a 
tenant of agricultural land can only bo determined in one or other of the 
manners mentioned in the Bent Act, applies to tenants-at-will, who, like 
other tenants, are protected by section 34 from ejectment otherwise than 
in execution of a decree or order under the Act; and among the manners 
sppoially mentioned, extinction by lapse of the period prescribed by section 
96(e) is net ono. If within the six months period the defendant had, 
without the assistance of the revenue Court, regained possession of 
the land, there can be no doubt that he would have held it under his original 
tenancy, which, in that case, would have undergone no legal determination 
or interruption. The pleader for the appellant contended that it is a general 
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principle of law that in the absence of express words to the contrary a statute 
limitation only bars the remedy and does not extinguish the right, and. tha|^‘ 
as the Rent Act contains no such express words, the defendant’s title, nbtwith*,, 
standing the lapse of the prescribed period, still existed at the time 
regained possession. 


The nearest analogy available upon the question is afforded by thcvIcmalU' 
enactments relating to limitation prior to Act No. IX of 1871, seotibn. 
of which first introduced the rule now contained in section 28 j^of the 
present Act. The old Bengal Regulations of Limitation, III of 1793 
II of 1805, in reference to suits for the recovery of immovable property,'in 
terms limited the remedy only and did not on the lapse of [207] the prescribed 
period expressly extinguisli the title. Again, section 1 of Act. No. XIV 
of 1859 only provided that no suit should bo maintained in any Court of 
Judicature unless the same were instituted within the period of limitation 
made applicable to a suit of that nature, and of such suits clause 12 
of the section specitiod suits for the recovery of immovable property, or 
of any interest in immovable property. Notwithstanding the terms of 
these enactments it was clearly settled that upon the expiry of the prescrib¬ 
ed period for such a suit, not only was the claimant’s remedy barred, but 
his title extinguished in favour of the party in possession, however wrong¬ 
fully that possession might have originated ; see Ganga Gobind Mundul v. 
The Collector of the Tioenty-fotir Pergunnahs, (1867) 11 Moo. I. A., 346, 
and tl)o other cases mentioned by WesTROPP, C. J., in Sitaram Vasudev v. 
Khanderav Balkrishna, (1876) I. L. R., 1 Bom., 286. In Bindrahbn Chunder 
Roy V. Tarachand Buiidopadhya, (1873) 11 B. L. R., 237, decided under 
Act No. XIV of 1859, Mr. Justice Mabkby said that it was “an accepted 
doctrine in our Courts that if a party who has been twelve years out of posses¬ 
sion and whose suit is therefore barred should again get into possession, he is 
not (to use an English phrase) remitted to his old title ; our Courts adopting, as 
pointed out by Sir Lawrence Peel in Sihchunder Doss v. Sibkissen Banerjee, 
(1854) 1 Boul., 70, the English rule that there is no remitter to a right for which 
the party had no remedy by action at all.” In the same case Mr. Justice BiRCH 
said ; I apprehend it to be now well established that, when his remedy 
is barred, the right and title of the claimant is extinguished and transferred to 
the person in possession.” The only authorities for the contrary view which 
have been cited to us are two Madras cases, in one of which, Doe d, Kullam- 
mat v._ Kuppu Filial, (1862) 1 Mad. II. C. Rep., 85, decided in 1862, it was held 
that the Indian Law of Limitation bars the remedy only, but does not 
extinguish the right,” and in the other, Govindan [208] Pillai V. Chidambara 
Filial, (1866) 3 Mad. 11. C. Rep., 99, decided in 1862, it was held that section 
12 of Act No. XIV of 1859 did not extinguish the right at the lapse of the 
statutory period. Both those cases, however, wflre decided before the decision of 
the Privy Council in the case reported in 11 Moo. I. A., 345, upon which the 
Bengal judgments were chiefly based. The later cases support, we think, the 
view expressed by Mr. Mitra tliat where a law of limitation regarding the 
possession and dispossession of immovable projjerty in terms limits the suit ouly 
its effect is nevertheless generally to extinguish the title, unless there co-exists 
with It a statute such as Bombay Regulation V of 1827, fixing a longer period 
for the acquisition of title by positive prescription: see Mitra’s Law of 
Limitation and Prescription in British India (3rd ed.), pp. 3.43 35 3 A 50 qoe 
e.nARambhat Agnihotri v. The Collector of Puna, I h. k, 1 Bom. 592 ft 
p. 599. It 18 ^ue that in all these cases there was no question of landholder 
and tenant. The question was not whether, under a special law prescribing 
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;fe.'.p!Brio4 of limitation, a tenant's right was extinguished in favour of a 
.A^bolder wrongfully dispossessing him, but whether, under the general 
law, an original owner’s right was extinguished in favour 
“i^j^ia' Wrongtul occupant holding adversely for the prescribed period. The 
Otime, however, so far assist 4is that they establish, first, that a provision 
a6\id "limitation which in terms merely bars the remedy may have the 
.fn]cl£er effect of extinguishing the right, and, secondly, that as regards the 
-p69ses^fon and dispossession of immovable property or an interest therein, 
'tbe'lattet effect generally follows. If tliis view is correct, the presumption 
appear^ to be that, on the lapse of the six months’ period prescribed by section 
9€ (fl) of the Rent Act, the defendant’s right to the occupancy of the land 
,in suit was extinguished, and that the possession which he afterwards 
forcibly obtained was not tliat of a tenant who could only be ejected 
throMh a revenue Court, but that of a trespasser who might be ejected throughja 
[209J civil Court. If, on the other hand, this view is not correct, the result 
would seem to he that there is no limit of time within which the defendant 
might not forcibly re-occupy the land and assert the continuance of his tenancy. 
Such a state of things would lead to groat insecurity in the occupancy of land 
by tenants holding under the landholder in good faith and in ignorance of the 
dispossessed tenant’s claim, and to the substitution of irregular and violent 
methods of recovering possession for the methods which the Legislature has 
provided for a dispossessed tenant’s benefit. We do not think that a con¬ 
struction of section 96 («) of the Rent Act which involves these consequences 
can be correct. W« think that the Lower Appellate Court and Mr. Justice 
Blair have rightly construed the section, and we dismiss this appeal with costa. 

Appeal dismissed. 


NOTES 

c See also (1904) 27 All., 372; (1909) 2 I.C,, 45G; 843 ; (1910) 9 I.C., 61 (All.); (1907) 
6 C.L.J., 621, where similar decieion.s were given. J 
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PRIVY COUNCIL. 

„ The 17th, 2lst and 22nd June, and 26th November, 1S98. 

Present : 

Lords Watson, Hobhouse and Davky, and Sir R. Couch. 

Michael Macaulitte.(Plaintiff) Appellant 

and 

■ Charles Wilson.(Defendant) Respondent. 

[On Appeal from the High tourt for the North-Western Provinces'. 

False representation alleged against vendor by purchaser. Inducement not 
proved. Shareholder buying shares Jrom a Director of the Company. 

To maintain a suit for damages upon a false representation alleged by purchaser .against 
vendor, it must be established that the plaintiff was induced by the misrepresentation to 
enter into the contract. 

Shares in a Banking Company which shortly aftorward.s went into liquidation, were sold 
by a Director to the plaintiff, a shareholder. The latter now sued the vendor, alleging induce¬ 
ment to buy the shares by the vendor’s false representations as to the state of the Bank’.s 
gffairs. 
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Both the Courts below concurred in finding that oral representations as to the latter 
alleged to have been made by the defendant to the plaintiff were not proved. Those Courts* 
however, had concurred in finding that the defendant, though he was not responsible for false 
balance-sheets issued before 1890, [210] was well aware of the falseness of ths one issued for 
the half-year ending on the 30th June 1890. The Judicial Committee saw no reason for 
interfering with these concurrent findings. 

The plaintiff, in this appeal, relied on the issue of the false balance-sheet of 1890, the 
issue of a false report by the Directors, and a wrongful payment of dividend, for the period 
above mentioned, acts in which the defendant had taken part ; these acts, as a series, con¬ 
stituting false representations, the Bank having in fact been insolvent at the time. 

But it was not shown by the evidence that the plaintiff had been induced to buy the 
shares, which he had contracted to buy in two sets, one in September, the other later on in 
1890, by any of the repre.sentations so made ; regard being had to the dates, respectively, 
and to hLs own knowledge. The dismissal of the suit was, therefore, maintained. 

Appeal from a decree C. Wilso?i v. M. Macauliffe, (1895) I. L. B., 18 All., 56, 
(ist August 1895) of tile High Court, reversing a decree (Slat July 1893) of 
the Subordinate Judge of Dohra Dun. 

The plaintiff-appellant sued the defendant-respondent on the 15th April 
1893 for damages, the alleged consequence of the defendant’s false representa¬ 
tions. The claim was for Es. 20,950; the price of shares, with Rs. 1,670, 
interest thereon, in the Himalaya Bank, a bank limited by shares, registered and 
carrying on business until 1891, when it failed, at Masuri. In 1890 the 
plaintiff, who alreadyTield shares in the Bank, purchased one hundred shares, 
at Rs. 110 a share, on the 10th September in that year, and forty-seven more 
on the 27th November following. The bank stopped payment on the 
8 th July 1891 and went into liquidation. 

The plaintiff alleged that he hnd been induced to buy by the false represen¬ 
tations of the vendor, who was thon a Director of the Company, and had 
misrepresented to him the state of the hank’s affairs. 

The question raised, and decided on this appeal in the negative was, 
whether the plaintiff had been induced to buy by the defendant’s falsely 
representing to him that the bank was sound. 

The (acts are stated in their Lordsliips’ judgment. 

[2113 The plaintiff’s grounds were that he had been induced to buy the 
defendant’s shares, on the faith in his statements, made both as a director 
and as a private person, to the purport that the bank was earning profits and 
had a large reserve fund. The plaint alleged that the defendant, having with 
his co-directors issued half-yearly reports and balance-sheets, had with them 
issued a balance-sheet and report for the half-year ending on June 30th, 1890 
which he knew to be false, and that on the strength of these last, when laid 
before the shareholders, a dividend was declared and paid, though the bank was 
insolvent. 

The defendant denied the representations attributed to hjm personally by 
the plaintiff’. But did not deny that he knew that the last-mentioned balance- 
sheet was false. He asserted that, before the period to which it related the 
accounts had been made up by a manager whom he and his co-directors 
trusted: Qu>ien-Empress v. Moss and others, (1893)1. L. R.,'16 All., 88. The 
plaintiff had known, he urged, that there were rumours current as to the 
real state of the bank at the time when he bought; and that he had bought 
the shares at his own risk, after making enquiries. The issues were whether 
the defendant by fraud or false representation, induced the plaintiff to enter 
into the contract in question, and to what damages be was entitled, 
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The Subordinate Judge found as a fact that false balance-sheets had been 
issued since 1886; but he found that there was no evidence to show that the 
defendant had been a party to the fraud and misrepresentation prior to the 
issue of the balance-sheet relating to half-year ending on June 30th, 1890. 
The judge doubted not that the latter was known by the defendant to be false at 
the time, and that he well knew of the unsecured debts due to the bank, and 
knew that the liabilities exceeded the assets. It was necessary for the plaintiff 
to establish fraud, and nothing short of it; Derry v. Peak, (1889) L. R., 14 Ap. 
Ca., 337. But, in dealing with his shares, a Director of a Company was in a 
position not, in itself, different from that of other shareholders as regarded sales. 
Silhert, in re-. [212] The National Provincial Marine Insurance Company, (1870) 
L.R., Soh. Ap., 559. The oral misrepresentations charged had not been proved. 
The judgment concluded in favour of the plaintiff for a reason apart from the 
fraud on which the case was founded. The reason was that the defendant had, 
when asked about the purchase of shares, mentioned a person whom he believed 
to be willing to sell some. This the Judge regarded as a fiction to bring on the 
sale of his own shares, and thereupon decreed the claim for Rs. 18,055. 

The High Court (Knox, OflQciating C. J., and Aikman, J.) reversed the 
decision of the Subordinate Judge, and dismissed the suit. The ground of 
decision below had been taken in contravention of the well known rule, referred 
to in Abdul Hossein Zenail Abadin v. Turner, (1887) I. L. R., 11 Born., 620, that 
a charge of fraud must be substantially proved as laid; and that ground was also 
insufficient in itself. On the findings of the Subordinate Judge the suit should 
have been dismissed. 

There was the authority of Le Lievre v. Gould, (1893) L. R., 1 Q. B., 491, for 
holding that negligence does not of itself constitute fraud. Distinguishing the 
present case from the Leeds Building and Investment Company v. Shepherd, 
U887) L. R., 36 Oh. D., 787, the O. C. J. added :—“ 1 have most carefully and 
anxiously considered all the evidence bearing on the question, and in my 
opinion there is no warrant for a finding that the negligence, great as it was, 
amounted to evidence of fraud. There remains the balance-sheet for the half- 
year ending 30th June 1890, which we have found was false to appellant’s 
knowledge, and was directly issued by him. The question which arises for 
consideration in connection with this balance-sheet is whether it was in any 
way a material inducement which led to the purchase of the shares by the 
respondent. It could not have led to the purchase made by him of 100 shares 
on the 10th September 1890, for, according to his own statement, it was 
not till October 1890 that he received it, and he himself allows, that it in no 
way induced him to make the [213] purchase. But he alleges that the 
publication of the balance-sheet of the half-year ending the 30th June 1890, 
was one of the considerations that led him to purchase the remaining 47 shares. 
It becomes therefore necessary to* look at the evidence which bears on the sale 
of these 47 shares. In a letter dated 3rd October 1890, we find the proposal 
made by the respondent to buy 47 more shares in the bank from the appellant 
at the same price, provided that money could he lent him by the Himalaya 
Bank at 8 per cent. On the 3rd November 1890, the transaction reached a 
further stage, and respondent asked the appellant to deposit with the Manager 
of the Mussoorie Bank the scrip for these 47 shares. From this it is evident 
that the negotiations for tbe purchase of the 47 shares had been completed by 
the time the letter was written.” 

The O. C. J. added that, although the plaintiff had said that in purchasing 
these shares he was influenced by the report for the half-year ending on the 30th 
June 1890, it was impossible to accept his statement. The proposal to buy 
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the shares, and the acceptance of the proposal, must have taken place before 
the Slst October 1890, although payment was delayed. The issue of the 
balance-sheet could in no way have operated on the defendant’s mind to 
induce him to make the purchase. 


The judgment then dealt with the payment of the dividend at 10 per cent, 
advertised in a newspaper of the 24th July 1890, and showed that this also 
could not have had effect to lead the plaintiff to enter into the transaction. 

After referring to the principles stated in Smith v. Chadwick, (1882) 
L. R., 20 Ch. D., 27, and in Gerhardt v. Rates, (1853) 2 El. and B., 476: L. J., 
22 Q. B., 364, the 0. 0. J. added:—'* All this admits of no question ; but my 
difficulty is in believing that the issue of the balance-sheets, reports, and 
advertisement of dividend did, or any one of them did, induce the plaintiff to 
purchase the shares. In fact my finding is that it did not. After fully 
considering all the evidence, I am satisfied thst the [214] respondent purchased 
the shares as being in his eyes a speculation which would probably be a pro¬ 
fitable one. While it is our duty to relieve persons who have been deceived by 
false representations, it is equally our duty, as pointed out by Lord Justice 
Turner in Jennings v. Broughton, (1854) 5 DeG. Mac. and G.,126, to be careful 
that in our anxiety to correct frauds,’ we do not enable persons who have joined 
with others in speculation to convert their speculations into certainties at the 
expense of those with whom they have joined.’ This would, in my opinion, be 
the effect of giving tMb relief for which he asks.” 

The rest of the judgment dealt with an argument of counsel that in the 
present case the appellant stood to the plaintiff, in a confidential relation, as 
a director, having special knowledge. A full report of that part of the judg¬ 
ment is given in the I. L. R., 18 All., 56. 


Airman, J., in concurring, after referring to Scott v. Dixon, (1859) 29 L. J. 
Exch., 62 ; in note, Q. B. Hil. T., 1859. said:—“It appears that a balance-sheet 
and report for the half-year ending 30th .June 1890, were published, and to this 
publication the defendant was a party. There is no doubt that that balance-sheet 
and report wore false and misleading, and had it been shown that this balance- 
sheet and report wore inducements which led the plaintiff to purchase the shares 
from the defendant, I think plaintiff would have heenentitled to recover But this 
balance-sheet and report did not reach the plaintiff until he had bought the 
first parcel of 100 shares, and engaged to buy the remaining 47 shares • he 
cannot therefore rely on any misrepresentations therein contained' as’ to 
previous balance-sheets, it has not been proved that the appellant Wilson bad 

uon is ‘■rue that he was a Director from 1885, but 

up to 1890, when the Manager Moss went away on leave, the Directors annear 
to have taken no active part in the management of the bank, everything being 
lef to Moss. In thus acting Wilson and his f^llow-Directors were most culpably 
[215] negligent; but as is shown in the case of Le Lievre v. Gould, (1893) 
L. R., I Q. B., 491, mere negligence is not sufficient to establish fraud. Although 
It IS not set forth in h.s plaint, the plaintiff in his evidence refers to a Sy 
of The Pioneer which was received by him on the 25th or 26th July 1890 that 
IS, before the purchase of his shares. In that Pioneer the payment of a ^0 pS 
cent, dividend on the bank shares was advertised I do nnf ^ 

think that this would entitle the plaintiff to recover'in an action for deceit’ 
unless it was shown that the defendant intended hv ‘”\“sceic, 

Im ,h.re» sold. Thai h„ not b«„ „,.de 

ant is not shown to have advertised his shares for^sale or t-. hu 

sotive steps to dhpose of them, sod when the bank failid he ownrf 98 ™ S 

impression ishieh I derive fnjm the perns.! of the evidenoe it wu 
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Maoauliffe who expressed a wish to purchase the shares, not the defendant who 
offered them for sale. Much argument was addressed to us with a view of 
showing that the defendant as Director of the Bank stood in a fiduciary rela¬ 
tion to the plaintiff, and that his mere silence as to the state of the Bank was 
sufficient to render him liable in an action for deceit. As to this 1 think the 
conclusion arrived at by the learned Subordinate Judge is correct, and that 
the case he refers to, i.e., Gilbert’s case, (1870) L. R., 5 Sch. Ap., 559, is an 
authority for the view which he took.” 

On this appeal, Mr. J. D. Mayne for the appellant, argued that there was 
error in the judgments below, both in fact and in law. The judges had regarded 
the contract to buy the forty-seven shares as concluded before the balance-sheet 
for the half-year ending on June 30th, 1890, was issued in the October following. 
But in fact the contract was not completed until December 1890. The High 
Court had also erred in its inference as to the false representation, and had not 
given due weight and effect to the cumulative statements in the false documents, 
followed by the dividend paid though not earned. Regarding the balance-sheets 
issued [218] before 1890, there had been a fraudulent use of them as a basis 
for the later misrepresentation in the issue of the balance-sheet above specified. 
However, there having been actual false representation found against the defend' 
ant, there was also error in the High Court’s not having held him responsible 
for it to the plaintiff, who in buying more shares, had acted upon it;—this 
act, the buying more shares, having been the natural aad proximate result of 
the belief which the defendant had brought about. The true view was that 
the defendant had made a fraudulent representation with intent to make the 
plaintiff believe in the soundness of the bank, with the result of his having been 
induced to buy the defendants' shares ;—no remote result from what he was 
led to believe. This should have been held to support the suit. Where a 
fraudulent representation was made, though not made solely to the person who 
had acted upon it to his detriment, if made with intent to produce the false 
impression acted upon in a way that was reasonable, probable, and natural, then 
the author of that misrepresentation should be held responsible in damages to 
the person deceived. Therefore, there was error in the judgment in its absolv¬ 
ing the defendant from liability on the ground that the aim, or object, of the 
false representation was not so much to induce any purchase of shares as to 
keep up the bank. And it was another mistake in the judgment to relieve the 
defendant from liability on the ground that the plaintiff had chosen the invest¬ 
ment as a speculation of his own, voluntarily undertaking the risk, with know¬ 
ledge of the state of affairs. 

The following oases were referred to in connection with the relation between 
fraudulent misrepresentation and consequential damage, as cause and effect— 
Peek V. Gurney, (1873)L. R., 6 Ap. Ca., H. L., 377; Scott v. Dixon, (1859) 29 L. 
J., Hxob., 62 jn note ; Bedford v! Bngshaw, (1859) 29 L. J., Bxch., 59 ; Barry 
V. C»'Ossfccy, (1861) 2J. and H.,23; Clarke v. Dickson, {IQ59) 6 C. B., N. S., 453: 
28 L. J.. C P., 453 ; Smith v. Chadwick, (1882) L. R., 20 Ch. Div., 443 : In 
Appeal (1884) 9 Ap. Ga., 187. 

[817] Mr. Asquith,Q.G.,yi.x. W. U. Upjohn,Q. C.,&ndMr. J. Boskill, 

for the Respondent. The right to recover on the alleged fraudulent mis¬ 
representation had not been made out by the evidence, in order to maintain 
a suit founded upon a false representation it was essential that the plaintiff 
should have been induced thereby to act, to his detriment. The balance- 
sheets from 1886 were false, but, except for the one issued in October 1890, 
the respondent had been found by the Courts below not to be responsible. 
The evidence was referred to at length to show that the Court below was 
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right in finding that, though this balance sheet was false and the report also^ 
they were not inducements, in fact, leading the plaintiff into the transaction, 
as he had, in fact, bought the first parcel of shares, and had engaged to- 
the remaining forty-seven, before either of these documents had reached him. 
The case for the defence rested on the facts established by the evidence. But, in 
regard to the law, it was also contended on behalf of the respondent, that too wide 
a range of consequential damage had been suggested by the counsel for tho 
appellant for cases of false representation. There must be a limit in respect 
of what would be legally included among the consequences entitling a person 
to sue on the ground of false representation made. If here the immediate 
object of its being made was to keep up the bank, then the sale of shares by a 
director was only an indirect, and remote, consequence. If the direct aim and 
intention in issuing the fal.-e balance-sheet was to make the shareholders 
declare a dividend, it did not follow that this false representation would support 
this suit. Beliance was placed on what was said in the judgment of Lord 
Cairns in Peek v. Gurney, (1873) L. B.. 6 Ap. Ca., H. L. 377. If a representa¬ 
tion has been made for a purpose different from the result which is alleged as 
the ground of damages, responsibility only attaches where the damages are 
proximate. In this case they were too remote. Barry v. Crosskey, (1861) 2 
J. and H., 23, was also cited. The injury to support a suit must have been 
the immediate, not the remote, consequence [218] of the misrepresentation, 
which, in the case where a third person, to whom it had not been directly 
addressed, had acted upon it, must have been such that the act was within 
the defendant’s intention, or contemplation. This had not been shown in 
the present case. 

Mr. J. D. Mayne, in reply, argued that the limit of consequences was in 
the degree of probability attending the act relied on as being a probable conse¬ 
quence of the fraudulent misrepresentation. The limit was to be regarded as 
dependent upon how far the act may have been a natural consequence. 

Afterwards, on the 26th November 1898, their Lordships' judgment was 
delivered by Sir R. Couch. 

The appellant in this case became a shareholder in the Himalaya Bank 
in 1886, several years before the transactions which are the subject of this 
appeal. This respondent had become a director of the bank in 1886, and 
continued to be one until it stopped payment on the 8th July 1891 and went 
into liquidation. On the 16th of May 1893 the appellant brought a suit 
against the respondent, alleging in his plaint that the respondent strongly 
advised him to buy shares in the bank as a good investment, and said the bank 
had a large reserve fund ; was on a thorouglily sound footing, and that the 
directors had declared and paid the usual dividend of 10 per cent.; that the 
respondent had been for years a director of the bank, and for years, certainly 
since 1887, had issued or permitted the issue of false half-yearly reports and 
had issued false balance-sheets that alleged the existence of a reserve fund of 
Es. 70,000 in 1885, and that every half-year the sum of Es. 6,000 had been 
added to the reserve fund, whereas no reserve fund ever existed; that the balance- 
sheets purported to show that each half-year a profit of about 19 per cent, on 
the capital had been made, whereas no profit had been made ; that in July 1890 
the respondent issued a balance-sheet and subsequently issued a direotors’report 
both of which he knew to be false; that on the 28th of August 1890 the ap¬ 
pellant on the faith of the false statements of the respondent, made both as a 
[219] director and as a private individual, was induced to purchase 100 
shares for which he paid Es. 11, 000 on the 10th of September 1890 ; that on 
the 31st of October 1890 the false report and balance-sheet for the half-year 
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-ending the 30th of Jane 1890 waar laid before the shareholders and the ad 
interim dividend of 10 per cent, declared and paid on the 1st of August 1R90, 
was on that day confirmed, the respondent using the appellant’s proxy for that 
purpose ; that about the end of November 1890, by reason of the false repre¬ 
sentations made by tbe respondent, the appellant was induced to purchase 47 
more shares for which he paid Rs. 5,170 on or about tbe 27th of November 
1890. The respondeat pleaded that be did not induce tbe appellant to make 
tbe purchases, and did not make any false statement or misrepresentation. 
The suit was heard by the Subordinate Judge of Dehra Dun who on tbe 31st 
July 1893 made a decree in favour of the appellant. On appeal to the High 
Court for the North-Western Provinces this decree was reversed and 
the suit was dismissed. Although the Courts differed in the result, they 
were agreed as to some of the facts in the case, and as their Lordships will 
treat concurrent findings of facts as binding upon the parties it is unnecessary 
to consider the evidence which is only applicable to them. Both Courts have 
found that the balance-sheets issued since 1887 were false. But they agree 
that the respondent is not responsible for them. The High Court say 
there is not sufficient evidence to show that the balance-sheet issued 
previous to that of 1890 were false to his knowledge. The Subordinate Judge 
found expressly that he was not responsible for those balance-sheets. They 
were prepared by Moss, the Manager of the Bank, who was absent in Australia 
when that for the half-year ending on 30th June 1890,was prepared. It was 
indeed admitted by Mr. Mayne who appeared for the appellant, that previous 
to April 1890 the directors were acting upon representations made to them by 
Moss. The important part of the case is the issuing of the balance-sheet and 
report for the last half-year and declaring and paying the dividend on the 1st of 
August. Both [220] Courts have found that the verbal representations alleged 
to have been made by the respondent were not proved. The evidence of 
appellant of these representations has not been believed by either of the 
Courts, The case of the appellant must therefore rest upon what was done after 
April 1890. 

It appears in the minutes of a meeting of the directors of the bank on the 
10th of July 1890, of which the respondent was chairman, that the directors 
had gone through the accounts of the bank and that the state of its affairs 
had become known to them. In the minutes of a meeting on the 16th of the 
same month, the respondent being the chairman, it is stated that “ the half- 
yearly balance sheets ending 30th June 1890 having been duly approved of, 
it was decided to declare the usual ad interim dividend of 10 per cent, per 
annum, and that the usual notice be inserted in the newspapers. ” And both 
Courts have found that the respondent knew that balance-sheet to be false. 

With regard to the 100 shares bought on the 10th September 1890, the 
material question is whether thja appellant in buying them was acting upon a 
representation contained in the balance-sheet ending on the 30th June 1890, or 
made by the declaration of the ad interim dividend, and was thereby induced 
to buy those shares. Barry v. Croskey, 2 J. and H., 23; Peek v. Burney, L.R., 6 
B. and I. A., 412. The appellant was examined as a witness in support of his 
case, and in considering the value of his evidence it should bo observed that 
as regards the verbal representations said to have been made by the res¬ 
pondent, neither of the Courts below has believed his evidence. He said, “ On 
10th September T bought 100 shares at Rs. 110 each. I produce the scrip. I 
subsequently bought more scrip in the end of November—47 shares at the 
same price, from the defendant. The scrip is in Ihe possession of the Mussoorie 
Bank. In purchasing these I was influenced by the consideration mentioned 
before by the half-yearly report for the half-year ending 30th June 1890, Exhibit 
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B, dated Slst October 1890." In cross-examination being questioned as to a 
[2213 letter of his to the respondent of the 17th September 1891 in which he 
said—" You signed the directors’ report for the half-year ending 30th June 
1890, declaring a dividend at the rate of 10 per cent, per annum, and stating 
that the net profits wore Rs. 19^ per cent, and a fracLion. By this report the 
public were deceived as to the state of the bank, and I myself was led to buy 
147 more shares from you " and asked why he was led by the balance-sheet 
of the 30th June 1890 to purchase 147 shares, he answered :— ‘ The No. 147 
was a mistake for 47, and the mistake of writing 147 was a clerical 
error .... The balance-sheet of .30th June 1890 did not influence me 
in buying the shares.” In the printed record before their Lordships there is 
between “ the " and “ shares " the words ‘‘(paper torn).” It is not necessary to 
quote the whole of his evidence on this matter. In their Lordships' opinion the 
effect of it is that he was not induced to purchase the 100 shares by the balance- 
sheet of the 30th .lune 1890, or the declaration of the ad interim dividend. 

As to the 47 shares the case is different, The evidence relating to that 
purchase is mainly documentary. It appears in the appellant’s deposition 
that before the 8th Soptembor 1890 there had been a negotiation for the pur¬ 
chase of the 100 shares, and on that day the appellant wrote to the respond¬ 
ent—“I have sold those 100 shares to Wright & (lo., and they pay transfer 
charges, and I have alsjp sold 200 other shares to our friend at Sialkot, so if 
Moss ” (the Manager of the Rank) ” will lend me Rs. 10,000, we can do a large 
business. ” On the 3rd October he wrote another letter to the respondent in 
which, after speaking about the payment for the 100 shares, he said :—“ I 
suppose Mr. Moss has returned by this. Have you asked him at what rate he 
can lend me money, say Rs. 5,000? If he lends it at 8 per cent., I will buy 
46 more shares in the Himalaya Bank from you at the same price. ” On the 
20th November he wrote to the respondent:— “ I do not understand that I 
only receive dividends on the 47 shares from the Ist of January 1891. It is 
only two months since I [222] bought the 100 shares from you without any 
such understanding, and as the dividends for the current half-year will not be 
paid till March or April I cannot consent to any such condition of the pur¬ 
chase of the 47 shares as you now propose, nor should I have gone to so 
much trouble in raising a loan for their purchase if you had said that was 
what you meant. I explained to you that I could only buy Himalaya shares 
on favourable terras. The bank has now a very bad name as evidenced 
by the large extra security required by the Mussoorie Bank and by other 
indications also. ” 

He does not notice the half-yearly balance-sheet, which he said .in his 
deposition he received in October, or the qri interim dividend, as having 

induced him to buy the shares. And on the 27th November he wrote:_ 

You state that I am to draw dividends for the current half-year, so the 
matter is settled between us,” 

A more important letter is one which the appellant wrote to the respond¬ 
ent on (he 11th March 1891. It is as follows :— 

‘‘ Dear Wilson,—What are the strange rumours which I hoar again respecting the Hima¬ 
laya Bank? I heard things against it last year, but they wore denied by you and the 
other directors, and so I myself was led not to believe them. At the same time you sold 
me a largo number of shares at le.ss than the market price. Capital has, T am told, a vary 
damaging paragraph against the Himalaya Bank in which it is stated that its paper is being 
hawked about in the streets of Calcutta. I do not know what all this means.” 
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“ Of course I know '?ery well last year that the Bank had become exceedingly unpopular 
and had lost numerous constituents under Mr. Greenway’s management ; but I was hoping 
that it would come round after Mr. Moss’ return. 

“ Banks generally go to grief, and indeed can only go to grief either by speculation or by 
large bad debts. Now I do not think that there is any body robbing the Himalaya Bank, and 
its operations being necessarily on a small scale, I have not heard nor can I conceive that 
it has had any serious losses, and I do not understand the rumours I hear except in so far 
as that the Bank’s business is not good at present.” 

'I would request the favour of your enlightening me and giving me your advice as to 
whether I ought to sell out, and if so, at what rate? Yon were quite right in selling, and 
I cannot blame you if the worst comes to the worst ; but I think you ought to give me your 
candid advice now that matters appear to have become serious.” 

[228] This letter is not consistent with the appellant having been induced 
to buy either the 100, or the 47, shares by the half yearly balance-sheet of June 
1890 or the publication of the ad interim dividend. Their Lordships think 
that if he had been so induced there would have been some allusion in it to 
them. 

It has been seen that his evidence about the verbal representation was 
not believed by the Courts helow, and their Lordships cannot consider his 
evidence where he says that in purchasing the 47 shares he was influenced by 
the half-yearly report dated Slst October 1890 as suflScient proof of it, or infer 
it from his knowledge of the reports. In their opinion Jie has failed to prove 
that, in buying the shares, he acted upon or was induced by any false repre¬ 
sentation for which the respondent is liable, and they will humbly advise Her 
Majesty to affirm the decree of the High Court and dismiss the appeal. The 
costs of it will be paid by the appellant. 

' Appeal dismissed. 

Solicitors for the Appellant:—Messrs. Pyke and Parrott. 

Solicitors for the Respondent:—Messrs. Rooke and Sons. 


[ ai All. aas) 

The 18th November and JOth December, 1896. 

Present: 

Lords Hobhodsb, Macnaghten, and Morris, and SirR. Couch. 

Muhammad Siddiq Khan and others 
and 

Muhammad Nasir Ullah Khan and others. 

On appeal from the High Court for the North-Western Provinces. 

Contract construed as to interest claimed on part of purchase money 
left unpaid by arrangement — Tender. 

By an,Agreement between vendor and vendee part of the purchase money was retained 
by the latter, but not as a mere deposit by the vendor. The money was to be retained as 
security, that the property sold should be cleared of incumbrances and a good title made. 
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The vendee was not liable for interest unless he should refuse, ***^'J'* 

money so retained when the vendor should have shown readiness to clear off the moum^- 
oes. Till then the vendee was not bound to pay or to tender to the vendor the money re am 

Appeal from a decree (11th June 1895). of the High Court modifying a decree 
{30th June 1893) of the Subordinate Judge of Meerut. 

[224] This suit (16th June 1892) was brought by Haji Begam, the original 
plaintiff, now represented by the appellants, against the first responden , an 
others, for Bs. 29,935. 

In this, with some additions, three sums mainly formed the claim .—one 
sum of Bs. 17,000, balance of the purchase-money due to the plaintiff as 
representing her deceased husband, who in his life had solo a share in a mauza, 
on the 16th September 1887, to the first defendant and his wife for Bs. 20,000, 
this purchase-money remaining with the vendees. Another of the sums 
claimed amounted to Bs. 9,718 for interest on the unpaid purchase-money from 
the above date to 15th June 1892. A third sum was claimed as damages. The 
vendees, by the contract, were allowed to retain Bs. 17,000 for payment over to 
an incumbrancer, to whom it was duo, Lala Srikishen Das; and also to retain 
Bs. 3,000 for payment to another. The latter of these sums was paid accord¬ 
ingly; but Srikishen was obliged to sue for the money due to him. The damages 
mentioned above were in respect of his costs of suit. 

The defendants itf^id into Court, on the 25th January 1893, Bs. 14,400, as 
being all that was due from them. The question on this appeal related to the 
interest which was claimed on the money so left in the hands of the vendees. 

The Subordinate Judge decreed in favour of the plaintiffs Bs. 14,120. 
This was for the sum of Bs. 17,000 loft as above stated, with interest thereon, 
but allowing for the money paid into Court, and not awarding anything in 
respect of costs incurred in Srikishon’s suit. 

Against this decree both parties appealed. 

The High Court (Edge, G. J., and Baner-JI, J.) modified the decree 
awarding, against the purchasers, Bs. 3,000 only, with interest from the date 
of the decree below till payment. Their reasons were thus expressed : — 

“ Under that sale deed it was the duty of the vendor to give a clear title 
to the vendees, they on their part paying Bs. 17,000 and Bs. 3,000, which 
together made up the purchase money. [225] The evidence given on behalf 
of the defendants is entirely consistent with what we would understand from 
the sale deed itself to have been the terms when once we were informed that 
there were outstanding liabilities on the property. We find that it was agreed 
that the vendors should pay Srikishen Das and Indarman. We find that the 
vendees off ered to pay to Srikishen Das before suit by him the Bs. 17^000 and 
that Srikishen Das would not receive it. Uader these circumstances, what is 
the decree to which these plaintiff's are entitled ? They are clearly entitled to 
a decree for the balance of Bs. 17,000, viz., Bs. 3,000, Bs. 14.000 having been 
received by them. When the vendees offered to pay the Bs. 17,000 to the 
vendor, he did not decline the offer on the ground that the money was not 
produced at the moment the offer was made, but he declined the offer, except on 
the condition that interest should be paid. Consequently the offer in this case 
amounted to a valid tender, and that would disentitle the plaintiff's to any 
interest prior to decree.” 

On this appeal— 

Mr. J. D. Mayne appeared for the Appellants. 

Mr. Herbert Cowell, for the Bespondents, was not heard.- 
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Afterwards on the lOtb December their Lordships’ judgment was delivered 
hy dip R. Couoh:— 

By a deed dated the 10th September 1887, Muhammad Ghulam Kadir Khan 
sold a share of mauza Alipur Gajauri to Nasir-ul-lah Khan and Mussammat 
Ulfat, his wife, in consideration of Bs. 20,000, which sum was in the deed 
stated to be for paying the debts due to Lala Srikishen Das and Indarman, 
Bhora, and the money was said in the deed to be " left with the vendees ” for 
paying to the former Bs. 17,000 and to the latter Bs. 3,000. The latter sum 
was paid to Indarman and the question in this appeal relates to the Bs. 17,000. 
The suit was brought by Haji Begam, the widow of Ghulam Kadir Khan, against 
Nasir-ul-lah Khan and his wife, and in the course of it the appellants and 
respondents were on their decease substituted [226] for them as plaintiffs 
-and defendants. The plaint alleged, as was the fact, that the Bs. 17,000 were 
not paid to Srikishen Das, and prayed for a decree for that sum and 
Bs. 9,718-6-9 interest from 10th September 1887 to 15th June 1892, the day 
of filing the plaint, and also for the costs of a suit by Srikishen Das against 
Ghulam Kadir Khan. The facts were that at the time of the sale Bs. 22,000 
were due to Srikishen Das and there was also a mortgage to Harjit Singh 
and others upon which Bs. 15,000 were due. The evidence showed that 
the balance duo to Srikishen Das and the money due on the mortgage to 
Indarman were agreed to be paid by Ghulam Kadir Khan and the property 
sold released from mortgages. Ghulam Kadir Khan failed to provide the money 
for this purpose, and Srikishen Das brought a suit against him and obtained 
a decree for what was due to him with interest and costs and the amount 
•decreed was realised by Srikishen Das on the 18th March 1892. The second and 
third of the issues in the suit wore whether the Defendants should be charged 
with interest on the Bs. 17,000, and the costs of that suit. The Subordinate 
Judge who tried the suit allowed the interest but not the costs, and gave a 
decree for the balance of the claim after deducting Bs. 14,000, which he said 
had been paid on the 25th January 1893. It did not appear how this was 
paid. Both parties appealed to the High Court, which decided that the 
plaintiffs were not entitled to either the interest or costs, and modified the 
decree of the lower Court by giving to the plaintiffs Bs. 3,000, the balance of 
the Bs. 17,000 with interest from the 30th June 1893, the date of that decree. 
The plaintiffs have appealed against this decree. 

Their Lordships are of opinion tliat there is no ground for the appeal. 
The Bs. 17,000 were not left with the vendees simply as a deposit of the 
money of the vendor. They were to retain it as a security that the property 
sold -should be freed from the incumbrances upon it and that they should 
have a good title. They wqro entitled to retain it until the vendor provided 
the rest of the money necessary for this purpose. Unless this [227] was 
done, a payment of the Bs. 17,000 would leave the property still incumbered, 
as Srikishen would only receive it, if he did so, in part payment of what 
was due. From the nature of the transaction it was not a deposit upon which 
the vendees would be liable to pay interest unless they refused or omitted to pay 
the money when they were informed by the vendor that he was prepared to pay 
the balance necessary to satisfy what was due to Srikishen. Without that 
balance they were not bound to pay or tender to him the Bs. 17,000. Their 
Lordships will therefore humbly advise Her Majesty to affirm the decree of 
'the High Court and dismiss the appeal. The appellants will pay the costs. 

Appeal dismissed. 
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SHEORAJ SIN(JH V. 


Solicitors for the Appellants: Messrs. Barrow and Bogers. 
Solicitors for the Respondents : Messrs. Ranken Ford, Ford, and 


Chester.. 


[In (1912) 16 I.C. 
the previous mortgage 
under it.] 


notes. ^ 

864 (All ). it was hold that the mortgagee was not bound to redeem 
' when the money left with him fell short of the amount payable 


c SI All. 2S7 1 

APPELLATE CIVIL. 

The 7th February, 1899. 

Present: 

Mr. Justice Knox and Mr. Justice Banerji. 

Sheoraj Singli .Judgment-debtor 

versus 

Gauri Sahai and others.Decree-holders. 

Civil Procedure Code, sections, 3Pt et seqq— Insolvency —Holder of decree on 
mortgage not entered amongst the scheduled creditors — Decree-holder 
not debarred from executing his decree. 

Held, that a judgment-efeditor holding a decree for sale upon a mortgage against an 
insolvent judgment-debtor will not, by reason of his debt not having been scheduled in the 
insolvency proceedings, lose his right to execute his decree. Haro Pria Dabia v. Shama 
Cliaran Sen, (1899)1. L.R., 16 Cal,, 692, and Shridhar Narayan v, Atmaram Govind, 
(1883) I. L. R., 7 Bom., 465, referred to. 

The facta of this case sufficiently appear from the judgment of the Court. 

Pandit Sundar Lai and Pandit Baldeo Bam, for the Appellant. 

[228] Munshi Ram Prasad and Munshi Gokul Prasad, for the 
Respondents. 

Knox and Banerji, JJ. —Baja Sheoraj Singh, the appellant before us, is a. 
judgment-debtor of the respondents. The respondents hold a decree against 
him, dated the 5th March 1885, for sale under a mortgage deed. Before the 
decree had been passed Raja Sheoraj Singh had applied, under the provisions- 
of Chapter XX of the Code of Civil Procedure, to be declared an insolvent. 
With his application he filed a list of his creditors. The list was subsequently 
amended by him, and in the amended list under the head No. 8 Har Sahai, 
father of the respondent, was entered as a creditor holding a decree dated the 
5th March 1885, arising out of a mortgage bond in favour of Har Sahai, which 
bore data the 5th March 1879. The judgment-debtor was eventually declared 
an insolvent by the order of this Court dated the, 16th July 1886. Upon this 
the creditors mentioned in the application were called upon to produce 
evidence as to the amount and particulars of their respective pecuniary 
claims, and the record prepared at the time shows that Har Sahai did not 
put in an appearance. The entry says that he was said to be dead. The 
amount proved was declared to be nil. A receiver was appointed in due 
course, who made collections, paid the scheduled creditors in full, and found 
himself with a balance in hand of Rs. 8,324-7-] 1. After all this had taken 
place the present respondents made an application to the Collector, to whom 
the decree had been transferred for execution by reason of the property 

* First Appeal No. 278 of 1897, from a decree of Pandit Raj Nath Saheb, Subordinate 
Judge of Moradabad, dated the 20th September 1897. 
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oonoartied being ancestral property, for attachment, and in due course of 
time wo find that the District Judge paid over the balance to the respondents. 
They took it, and afterwards asked that the property now in dispute might 
be brought to sale for the recovery of the balance due from the appellant 
to the respondents. The property in question is the same property which 
had been mortgaged in the bond of 1879, and which the receiver had handed over 
for restoration to the judgment-debtor. Upon the application for sale the ap¬ 
pellant raised several objections. Among them was the objection now before 
[229] us ; but, with the exception of a question bearing on the question of 
interest, the application for execution was allowed to proceed and the property 
declared liable for sale. From this order arises the present appeal. It is con¬ 
tended before us that as the decree-holders had, under section .356 of the Code 
of Civil Procedure, received their distributive share of the assets of the appellant 
in the hands of the receiver they cannot now execute the decree for the balance of 
the decretal amount; further, that by virtue of the proceedings taken under sec¬ 
tions 361, 366 and 357, the decree is incapable of execution. It was said that the 
moment thejudgment-debtor was declared insolvent, all creditors were bound to 
come and prove their debts ; that the schedule prepared under section 352 
operated as a decree, and that any creditor who did not come in within the 
period of limitation allowed by article 174 * of the second schedule of the Indian 
Limitation Act and prove his debt or, when the schedule was in error, did not get 
the schedule amended, lost any further rights or remedies in respect of his debt. 
In the present case the respondents had made no attentpt either to prove their 
debt when the schedule was prepared, or to get the schedule amended after it 
had been prepared, and hence it was urged that they were not entitled to execute 
the decree they hold. We are unable to agree with this contention. We can 
find nothing in section 353 or in any other part of Chapter XX of the Code 
which declares that where a creditor has not proved his claim or got an entry 
in the schedule amended he has debarred himself of all rights to execute a decree 
which he holds, especially when that decree is subsisting and is based upon a 
mortgage debt. Section 357, which lays down in effect the consequence of the 
discharge of the judgment-debtor under the Code, refers only to scheduled debts. 
More than this, scheduled creditors are expressly declared to be still empowered 
to proceed against property other than that vested in the receiver under certain 
restrictions, whether that property was previously or subsequently acquired. 
In the case of Haro Pria Dabia v. Shama Charan Sen, (1889) I. L. B.; 16 Cal., 
592, it [280] has been pointed out "that where a person has got a right and it 
is contended that that right is taken away by statute, the right cannot be held 
to have been taken away except by express words in the statute, or by inference 
so clear from the terms of the enactment that there can be no doubt about it.” 
The principle of that case is on all fours with the case before us. Our view is 
supported by the case of Shridkar Narayan v. Atmaram Govind, (1883) I. L. R., 
7 Bom., 466. We dismiss the*appeal with coats. 

Appeal dismissed. 


E* Art. 174.— 

Desaription of application. 


Period of 
limit.ation. 


Time from which period 
begins to run. 


By a creditor of an insolvent Ninety dnys The date of the publication of the 

judgment-debtor under section 3>i3| schedule.] 

of the Code of Civil Procedure. 
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NOTES. 

[ This was approved in (1906) 30 Cal.. 407 ; (1907) 9 Bom. L.B., 466. whore it was held 
that execution could be taken in respect of the debt not included in the schedule notwith¬ 
standing the discharge of the insolvent judgnjont-debtor.l 

c 21 Ml. 230 ] 

The 9th February, 1S99. 

Present: 

Mr. Justice Blair and Mr. Justice Bubkitt. 

Sita Bam.Plaintiff 

versus 

Nauni Dulaiya.Defendant.* 


Civil Procedure Code, sections 2b, 562 — Transfer — Procedure—Suit trans¬ 
ferred to his own file by District Judge—Appeal to High Court—Hemand 
to District Judge—Judge not competent to transfer. 

By order of a District Judge under section 25 of the Code of Civil Procedure a suit was 
transferred from the Court of the Subordinate Judge to his own Court. The District Judge 
decided the suit, and from his decree there was an appeal to the High Court. The High Court 
remanded the suit under ffbetion .562 of the Code to the Court of the District Judge. The 
latter transferred the suit so remanded for trial to the Subordinate Judge, Held, that the 
District Judge had then no power to transfer the suit, but was bound to try it himself. 

Semble, that section 25 of the Code of Civil Procedure has no application to a case remand¬ 
ed under section 562 of the Code. 


The facts of this case sufficiently appear from the judgment of the Court. 

Babu Jogindro Nath Chnudhri and Babu Ratan Chand, for the Appellant. 

Munshi Gulzari Lai (for whom Babu Satish Chandar Banerji), for the 
Bespondent. 

Blair and Burkitt, JJ. — The suit in which this second appeal has 
been in.stituted was transferred under the provisions [231] of section 25 
of the Code of Civil Procedure by the District Judge of Jhansi from 
the Court of the Subordinate Judge for trial before himself. After 
trial the District Judge came to the conclusion that the plaint dis¬ 
closed no cause of action, and he therefore dismissed the suit. On ap¬ 
peal to the High Court the decision of the Judge was reversed. It was 
held that the plaint did disclose a cause of action, and the case was remanded 
to the District Judge under section 562 of the Code of Civil Procedure to be 
heard on the merits. 

The District Judge, however, instead of* trying the case himself on the 
remand, thought fit, for sotne reason unknown to us, to disregard the orders of 
this Court, and sent the case for trial to the Subordinate Judge, Subsequently 
the District Judge heard the case on appeal from the decree of the Subordinate 
Judge and dismissed the suit. 

On second appeal to this Court the first plea urged is that the District Judge 
had no power to refer the case for trial to the Subordinate Judge, and 
that all the proceedings in the Jhansi Courts after the remand order of this 
Court were without jurisdiction. 


•Second Appeal No. 830 of 1896, from a decree of p. W. Pox Esa District Judae of 

‘ ■>' 'Sdbordinat. dad.. 
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We think this plea is sound and must prevail. When a case is remanded 
under section 562 of the Code, that section provides that the remand shall be 
to the Court against whose order the appeal was made—in this case the Court 
of the District Judge of Jhansi. It then is the duty of that Court to re-admit 
the suit under its original number in the register and to proceed to hear it 
on the merits. There is no power given to the Judge to transfer the case to 
another Court. His power of transfer under section 25 had been exhausted 
when the suit was originally withdrawn from the Court of the Subordinate 
Judge, so, even if section 25 were applicable to a case remanded under 
section 562, (we think it is not applicable! that section does not empower the 
District Judge to re-transfer the case to the subordinate Court from which it 
had been withdrawn. 

The plain and unmistakeahle duty of the Judge was to have obeyed the 
law by bearing the case himself as a Court of original [232j iurisdiction. He 
must now perform that duty, and it is much to be regretted that the illegal 
procedure adopted by the Judge has entailed heavy costs on the parties. We 
allow this appeal. We set aside as without jurisdiction all proceedings in the 
Jhansi Courts in this case subsequent to the remand order of this Court, and 
we direct the District Judge now to re-admit the suit under its original number 
and to proceed to determine it on the merits. 

Costs will follow the event. Appeal decreed and cause remanded. 

NOTES. • 

[The G.P.G., 1908, by sec. 24 clause 1 (b) iii, empowers the Gourt to “ re-transfer the same 
for trial or disposal to the Court from which it was withdrawn.” See also (1913) 23 I. C., 
425 (Mad.); (1913) 19 I. C. 662 (Nagpur). 

In (1902) 24 All. 304, this was approved ; but in (1907) 5 G. L. J. 611 ; 36 Gal., 193 ; 
(1908) 9 G.L.J., 572, it was held that there was inherent power to make the transfer. See 
also (1905) 32 Gal., 875.] 


[21 All. 282] 

The 11th February, 1899. 

Present; 

Mb. Justice Baneeji, and Me. Justice Airman. 

Mahesh Partab Singh.Defendant 

versus 

Dirgpal Singh.Plaintiff.* 

Hindu law—Impartible Raj—Allowance to younger sons—Matters which may 
be considered in assessing such allowance. 

Held, that in calculating what allowance might properly be made to the younger 
brother of the holder of an impartible raj regard might properly te had, not merely to the 
extent of the property constituting the raj, but to the other sources of income, whencesoever 
derived, possessed by the incumbent of the raj. 

The facts of this case sufficiently appear from the judgment of the Court. 

Munsbi Ram Prasad, Pandit Sundar Lai and Munshi Gobind Prasad, 
for the Appellant. 

Pandit Moti Lai and Babu Jiwan Chandar Mukerji, for the Bespondent. 
Banerji and Aikman, JJ. —The appellant, who was the defendant in the 
Court below, is the Eaja of the Anowla raj, in the Gorakhpur district, admitted 
to be an impartible raj. The plaintiff is one of his younger brothers. The 

* First Appeal No. 102 of 1897, from a decree of Maulvi Syed Jafar Husain, Subordi¬ 
nate Judge of Gorakhpur, dated the 26th March 1897. 
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suit, out of which this appeal has arisen, was brought by the plaintiff, and he 
prayed that property yielding an* annual income of twelve hundred rupees be 
determined to he property out of which he should obtain his L233J maintenance 
as a junior member of the family, and he be put in possession of such property, 
or in the alternative a maintenance allowance of twelve hundred rupees 
a year should be fixed and charged on the property mentioned in the plaint. 
The plaint contained other prayers also, with which we are not concerned in 
this appeal. The defendant denied the plaintiff’s right to maintenance and 
disputed the propriety of the amount claimed as the proper amount of 
plaintiff's maintenance. The Court below has made a decree in the plaintiff 8 
favour, declaring him entitled to an annual allowance of six hundred rupees, 
to be paid out of the raj. 

Soth parties have appealed, hut the only question to which the appeals 
were confined in the argument before us is that of the amount of the allowance 
fixed, the defendant contending that it is too high and the plaintiff urging that 
it is too low. We have to be satisfied that the amount fixed by the Court 
below his unreasonable with reference to the circumstances of the case. As we 
have said above, it is no longer disputed that the plaintiff is entitled to an 
allowance for maintenance. In our opiniou the amount of maintenance in a 
case like this should be determined upon the same principles upon which the 
amount which ought to be awarded as maintenance has ordinarily to be deter¬ 
mined, and every casewaust be decided with reference to its own peculiar facts. 
In this case it appears that the raj has an income of over nine thousand rupees 
from villages. There is also an income from malikana, which is appurtenant 
to the raj, so that the profits from the raj itself amount to over twelve thou¬ 
sand rupees pet annum. Besides, there in an income of over nine thousand 
rupees derived from money-lending carried on in the names of the Baja and his 
wife. It was within the power of the defendant to show that this income was 
derived from sources unconnected with the raj, but he made no effort to prove 
that the capital invested in money-lending was not a part of the property 
which came to him from liis father. Having regard to the amount of 
profits yielded by the immovable property belonging to the raj and 
the number of years the defendant has been in possession it is [234] very 
probable, as alloged by the plaintiff, that the said capital was inherited 
by the defendant Irom his father. It appears no doubt that the plaintiff 
has some income of his own derived from shares in some villages and 
other property standing in his name. The defendant urges that the villages 
in whioh shares are recorded in the name of the plaintiff were acquired by 
the father of the parties and form a part of the raj. This has not been proved. 
The villages were acquired in the name of the plaintiff’ and stood recorded for 
several years in his name. It is, however, immaterial to decide whether the 
property in the possession of the plaintiff is a'part of the raj or not, because 
we are of opinion that in fixing an allowance for the plaintiff we should take 
into account the sources of income, however derived, which the plaintiff now 
enjoys. We think that the principle upon which maintenance is allowed to 
a Hindu widow should be applied in determining the amount of maintenance 
to be awarded to the plaintiff. Having regard to the income of the raj and 
also to the fact that the plaintiff has some other sources of income, the amount 
fixed by the Court below, namely, fifty rupees per mensem, does not appear 
to us to be unreasonable. In coming to this decision we have to bear in mind 
the claims of other members of the family and the expenditure which the 
defendant has to incur in maintaining his position as a Raja. While there¬ 
fore, on the one hand, the allowance to be fixed for the junior members is not 
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to be such as to oripple the raj, it must, on the other hand, he proportionate 
to the fair wants of a person in the position and rank in life of the plaintiff. 
We think the allowance fixed by the lower Court is reasonable and answers all 
requirements. We dismiss the appeal with costs. 

Appeal dismissed. 


[238] FULL BENCH. 

The 16ih February, IS99. 

Present: 

Sir Arthur Strachey, Knight, Chief Justice, Mr. Justice Knox, 
Mr. Justice Blair, Mr. Justice^ Banerji, Mr. Justice 
Burkitt and Mr. Justice Airman. 

Madan Lai.Defendant 

versus 

Bhagwan Das.Plaintiff^* 

Mortgage—Prior and subsequent mortgages—Mortgaged property sold twice 
in execution of decrees in suits in each of which the other mortgagee was 
not a party—Suit for ejectment by one auction purchaser against the 

other—Form of decree. 

B mortgaged a house, first to D and subsequently to M and C. M and C brought a 
suit on their mortgage without making D a party to it, obtained a decree, and put the house 
up to sale, and it was purchased by ML. Subsequently to the date of the decree in the above 
suit D brought a suit on his mortgage, without making M and C parties thereto, obtained 
a decree and put the house up to sale, and it was purchased by DD. BD then sued ML lor 
ejectment and damages. Held, that the plaintiff’s suit must be dismissed, and that it was not 
competent to the Court to grant a decree in favour of the plaintiff conditioned on the failure 
of the defendant to redeem the mortgage upon which the plaintifi’s title was ultimately 
based. Hargu Lai Singh v. Oobind Rai, (1897) I. L. R., 19 All., 541, followed and explained. 

The facts of the case, as stated in the judgment of the Lower Appellate Court, 
were as follows :— 

“ Baij Nath, the owner of a house in Allahabad, mortgaged it first to 
Dina Nath, a minor, on 26th June 1891, for Rs. 200. 

“ On 2Dd February 1892, he made a second mortgage of the same house 
for Rs. 160 to Maina Bibi and Mul Chand. 

" Dina Nath’s mortgage was repayable in 10 years, with interest at 12 
percent. There was a covenant in the deed that so long as the mortgage 
was not satisfied, the house will not be sold, gifted or mortgaged, and there 
was a further provision—‘if, God forbid, the mortgagee entertained, within 
the period fixed for payment, in any way, a doubt, whether, weak or strong, 
with regard to the realisation of hismoney, he was at liberty to realise at once his 

* Second Appeal No. 644 of 1896, from a decree of Babu Brij Pal Das, Subordinate 
Judge of Allahabad, dated the 9th June 1896, reversing a decree of Mr. H. David, Munsif 
of Allahabad, dated the 17th February 1896. 
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money, principal and interest, by the cancelment of [2381 tbs term^ fixed for 
repayment ; I, my heirs, my represoncatives have no objection to it. 

“Both the mortgages were registered. Maina Bibi and Mul Chand, the 
second mortgagees, instituted on 11th May 1894, a suit on their mortgage, 
without making the first mortgagee a party to it, and obtained a decree on 
25th .Juno 1894. The house was sold in execution of that decree on 2l8t 
December 1894, and purchased by Madan Lai, defendant, for Rs. 72. 

“ On 28th September 1894, Dina Nath instituted a suit on his mortgage, 
and obtained a decree on 8th November 1894. Maina Bibi and Mul Chand, 
the second mortg.agees, who had obtained the decree on 25bh June 1894, on 
their mortgage, were not made parties to this suit. 

“ The house was sold on 25tli June 1895. in execution of Dina Nath’s 
decree and purchased by the plaintiff for Rs. 265. 

“ Plaintiff, attempting to take possession of tlie house, was resisted by 
the defendant; therefore plaintiff brought this suit for possession and for 
Rs. 11-4-0 compensation.” 

The Court of First Instance dismissed the claim. On appeal the Lower 
Appellate Court reversed the decree of the first Court and decreed the plain¬ 
tiff’s claim, but subject to the condition that if the principal and interest of 
Dina Nath’s mortgage, from the date of the deed to the date of payment, less 
Rs. 60 received in lieu of interest,should be paid by the defendant within four 
months from the date oT tiie decree, the plaintiff’s suit would stand dismissed. 

The defendant appealed to the High Court. 

Babu Jogindro Nath Chaudhri and Babu Satya Chandar Mukerjt, for the 
Appellant. 

Pandit Sundar Lai and Babu Datti Lai, for the Respondent. 

Straohey, C. J. —We do not think that we ought to allow the 
questions decided by the Full Bench of this Court in Hargu Lai Singh v. 
Qohind Rai, (1897) I. L. R., 19 All., 541, so recently as July 1897, to 
be now reopened. The only question therefore upon which we have heard 
[237] the learned pleaders on both sides is whether the present case is 
distinguishable from that decided by the Full Bench. The conclusion at which 
we have arrived is that there i.s no material distinction in principle between 
the two cases. Certain differences have been suggested in reference to the 
title set up by the defendant here; but these cannot make the oases 
distinguishable, for the decision of the Full Bench was necessarily irrespective 
of any view of the defendant’s title, and based exclusively upon the failure 
of the plaintiff to prove a title to present possession at the date of his 
ejectment suit. Here, as there, the only title of the plaintiff was derived 
from a simple mortgage which did not entitle the mortgagee to possession 
as against any one, and a purchase under a decree for sale in a suit to which 
this defendant was not a party. Here, as there, the suit was an ordinary 
suit for ejectment, the plaintiff claiming to recover possession from the 
defendant absolutely and not subject to any condition. Here, as there, one of 
the Courts below—there the Court of First Instance, here, the Lower Appellate 
Court—gave the plaintiff a decree for possession with a conditional right to the 
defendant to redeem. Before us the learned advocate for the plaintiff respondent 
has admitted that his client is not entitled to an absolute decree for possession. 
He has, however, argued that the case is distinguishable from Hargu Lai Singh 
V. Gobind Rai, on the ground that here it is the Lower Appellate Court which 
has given his client a decree for possession with a conditional right to the 
defendant to redeem, and that there is nothing in the Full Bench decision 
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Which neoessarily implies that such a decree is wrong or requires this 
Court in second appeal to set it aside. From the paper-book in the Full Bench 
case it appears that there the plaintiff, in his memorandum of appeal in this 
Court against the Lower Appellate Court’s decree, absolutely dismissing the suit, 
pleaded that he was entitled, if not to an absolute, at least to a qualified, decree 
for possession, such as the first Court had given him. The Full Bench never¬ 
theless dismissed the appeal, and did not give the plaintiff the qualified decree 
for possession [238] which he asked for. It is suggested that that particular 
plea in the memorandum of appeal may not have been pressed before the Full 
Bench, as the judgment does not refer to it. However this may be, it appears 
to us that the Full Bench did distinctly indicate their opinion that, in a suit 
for ejectment, such as the present, a decree for possession, with a conditional 
right to the defendant, should not be passed. They say that the plaintiff's 
suit “was properly dismissed, though on other grounds; ” in bther words, that 
the Lower Appellate Court acted properly in setting aside the qualified decree 
for possession passed by the first Court, and in substituting for it a decree 
absolutely dismissing the suit, though it gave wrong reasons for doing so. 
It is impossible to suppose that they would have said that and proceeded to 
confirm the Lower Appellate Court’s dismissal of the suit if they had thought 
that a qualified decree for possession, such as the first Court had passed, was 
right in such a suit. We cannot see any substantial distinction between this 
case and that. We must follow the decision in Hargu Lai Singh v. Oobind Bat, 
and the result is that we allow this appeal, set aside the*decree of tbe Lower 
Appellate Court, and restore that of the first Court, dismissing the suit with costs 
in all Courts. Knox, Blair, Banebji, Burkitt and Aikman, JJ. concurred. 

Appeal decreed. 


NOTES. 

[ Ag regards the relative rights ot incumbranoers who were not made parties to gaits by 
other moumbraneets, see also (1916) SO M.L.J., 347 ; (1911)31 M.L.J., 918; (1907), 39 All., 
389 on appeal from (1908) 7 O. 0., 343 ; (1903) 36 All., 464 ; (1906) II 0. W. N., 814. 

As regards the conversion of a suit of one character into a suit of another oharaoter, ses 
also (1906) 3 O.L.J., 637 ; Rash Behari Ghosh on Mortgages (IV Sdn., 1911) Yol. I p.Sli. } 


( 81 All. 88B ] 

APPELLATE CIVIL. 

The 18th February, 1899. 

Present; 

Mr. Justice Blair and Mr. Justice Burnitt. 

Kisban Lai.Plaintiff 

versus 

Garuruddhwaja Prasad Singh and others.Defendants.’' 

IlindU'law—Pious duty of son to pay his father's debts — Civil Procedure 
Code section 317 — Execution of decree—Sale in execution—- Ben ami purchase — 
Suit by creditor on the ground that the certified purchaser is not the real purchaser. 

ffeld that the provisions of section 317 of the Code ot Civil Procedure are subject to no 
limitation other than such as is contained in the section itself, [S8B] namely, that the suit 
the maiutenanoe of which is prohibited by that .section should be (1) brought against a cer¬ 
tified parohaser and (3) based upon the ground that the purchase was made on behalf of a 

* First Appeal No. 98 of 1897, from a decree of Bai Anant Ram, Subordinate Judge of 
Aligarh, dated the 33rd Deoamber 1896. 
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person other than the certified purchaser. The question of who the pUintiff may be i. not 

The judgment of KNOX, J., in TJie Delhi and London 
(1898) I. L. R., 21 All., 29 approved ; RamKurup v. Sn Devt, ( ) • • •• 

followed: The Uncovenanted Service Bank v. Abdul ( .,n7<in4 Moo I A 496 

distinguished; Mussumat Buhune Kowur v. Lalla Buhooree Lall, (1872) 14 Moo.. I. A.. 

and Williamson v. Norris, (1898) 68 L. J.. Q. B., p. 34, referred to. 


Th* facts of this case are fully stated in the judgment of the Court. 

Munshi Ciobind Prasad and Maulvi Ghuldm Mujtaba, for the Appellants. 

Mr. D. N. Banerji, for the Respondent, Hub Lai. 

The judgmentof theCourt was delivered by BURKITT, J.-This is an appeal 
by the plaintiff frbm a decree of the Subordinate Judge of Aligarb^ partly dis- 
missing the plaintiff’s suit. The suit was one for sale on a mortgage of certain 
property executed by the defendant Garuruddhwaja Prasad Singh on February 
28th 1893. Among the mortgaged properties, in addition to landed property, 
was one-half of a fort or kila at Baswan, which had belonged to the mortgagor. 
This fort had, previous to suit, been sold in execution of a money decree held 
by one Madhri Saran, and had been purchased by the defendant. Huh Lai. 
The Subordinate Judge has given the plaintiff a decree against the mortgagor, 
but dismissed the suit as against the mortgagor’s minor son, Matmatanga- 
dhwaja Prasad Singh, and as against Hub Lai. The result of this decree is 
that in execution the plaintiff' can proceed only against the father’s (the mort¬ 
gagor’s) interest (presumably one-half) in the mortgaged property, other than 
the fort, and that the latter cannot be touched at all. 


The plaintiff now appeals, contending that he is entitled to a decree for 
sale of the whole property mortgaged to him without any exception. There 
are thus two matters to be considered in this appeal. The first is concerned 
with the dismissal of the [240] suit against the respondent, Matmatanga Prasad, 
the minor son of the mortgagor. We regret that this respondent has not been 
represented by counsel at the hearing of the appeal. The grounds on which 
the lower Court dismissed the suit against him are " that Garuruddhwaja is an 
extremely immoral and extravagant man, and that he has wasted property 
worth lakhs of rupees in a very short time. Therefore the sons and grand¬ 
sons of such a man should not be held liable for any debt incurred by him.” 
Further, the Subordinate Judge says that “whatever portion of the debt passed 
into Garuruddhwaja’s hand was, like other debts, spent by him for bis own 
private purposes.” 

These reasons are not, in our opinion, sufficient to exonerate the son from 
the pious duty of paying his father’s debt. Had it been proved that the debt 
had been contracted for immoral purposes an3 that the person who advanced 
the money was aware of the purpose for which it was being borrowed, the son 
would not have been liable. There is, however, not a scrap of evidence to 
show that the debt which formed the consideration for the bond in suit was 
contracted for any such purpose. Indeed the details in the schedule show that 
such was not the case. A mere general allegation that the father led an 
extravagant, immoral, and licentious life would, even if proved, not he suflScient 
to relieve the son. It is now settled law in this Court since the case of Badri 
Prasad v. Modan Lai, (1893) I. L. R., 15 All., 75, that a son can he sued jointly 
with his father to recover a debt contracted by the father if the debt had not 
been contracted for purposes such as would exonerate the son from the pious 
duty of paying his father’s debt. We are therefore constrained to allow this 
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appeal as far as the respondent Matmatangadhwaja Prasad Singh is conoern* 
ed, and to give a decree against him in favour of the appellant. 

We have next to deal with the second portion of this appeal, namely, the 
case of the respondent. Hub Lai, the purchaser of the mortgagor’s interest in 
the fort at Baswan. That interest was purchased by Hub Lai for Bs. 2,901 on 
May 10th 1894, in execution [241] of a decree held by one Madhri Saran, 
and was under attachment bv the Court in execution of the latter decree when 
it was mortgaged to the plaintiff-appellant in February 1893. That mortgage, 
therefore was void to the extent provided for by section 276 of the Code of 
Civil Procedure. The contention for the appellant is that at the auction sale 
the real beneficial purchaser was not the respondent, Hub Lai, who is the 
certified purchaser, and that the latter purchased benami for the judgment- 
debtor Garuruddhwaja Prasad Singh, appellant’s mortgagor. It was thereupon 
contended for the appellant that his mortgagor is the real beneficial owner of 
the fort, and that the latter was liable to be taken in execution to satisfy any 
decree which appellant might obtain on his mortgage. It is to be noticed that 
the plaint does not contain any prayer asking for a declaration that the mort¬ 
gagor, Garuruddhwaja Prasad, was the beneficial owner,and Hub Lai a fictitious 
purchaser. But the plaint contained a prayer which is certainly peculiar, 
bearing in mind the fact that this Court bad refused to set aside the sale to 
Hub Lai. It asked that if the sale to him were found not to be fictitious, the 
Court should direct him to receive back the purchase-money he had paid, and 
that on that being done the Court should direct the sa*le of the fort with the 
rest of the mortgaged property. This rather extraordinary request does not 
seem to have been pressed in the Court below, and is not repeated in the memo¬ 
randum of appeal. The memorandum of appeal, however, contends that it has 
been established that Hub Lai had purchased benami for Garuruddhwaja 
Prasad, but like the plaint, it abstains from asking that a declaration to that 
effect should be made. The appeal, as regards Hub Lai, was, however, fought 
before us by counsel on both sides as if the object of the suit, as far as the 
appellant was concerned, was to obtain a declaration that the plaintiff’s mort¬ 
gagor, Garuruddhwaja Prasad, was the beneficial purchaser and an order 
thereupon that the fort should be sold in satisfaction of the mortgage of 
February 1893. Such a construction can certainly be put on the plaint, as 
otherwise the allegation of the benami purchase would be superfluous. 

[242] It being then admitted for the appellant that his suit, as far as Hub 
Lai, the certified purchaser, is concerned, is a suit against Hub Lai, instituted 
on the ground that his purchase was made on behalf of the appellant’s debtor 
Garuruddhwaja Pra.sad, the question arises whether such a suit can be main¬ 
tained, or whether it is forbidden by section 317 of the Code of Civil Procedure. 
The words of that section are :—" No suit shall bo maintained against the 
certified purchaser on the ground that the purchase was made on behalf of any 
other person.” The opening words *' no suit shall be maintained ” mean, we 
have no doubt, '* no suit shall be instituted, and if such a suit be instituted it 
shall fail.” That is the only meaningweean attach to the word maintained.” 
We have heard very able and learned arguments from counsel on either side as 
to the construction to be put on this section 317. For the respondent it was 
contended that the section means what it says, neither more or less, and that it 
forbids the institution of any suit by any plaintiff against the certified purchaser 
if the object of the suit is to have it declared that the purchase was made on 
behalf of any person other than the certified purchaser. For the appellant, on 
the other hand, it was argued that we should not put on the section its literal 
and grammatical meaning, that we should import into it an exception which 
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finds no pUoo in it. and that the section should he 

a suit by a creditor of the alleged beni^fioial purchaser, by 

other person” the words “ except it be a suit by a creditor of such other person. 

We fail to see why we should put such a Ihp 

very wide language of the section, and why we should say that the words 
“ no suit ” do not really mean “ no suit.” in their plain g^mmatical sense, 
and do mean "no suit excepting a suit by a o/edjtor. 

ture intended that a certain class of suits should bo excepted from the 
sweeping prohibition laid down in section 317 it would, we think, oertamly 
have altered the wording accordingly, and would £248] not have left it 
to the ingenuity of Judges to discover that it really did not mean what it pur¬ 
ported to say in the plainest language. 


The object of the section was no doubt to prevent judgment-debtors 
from purchasing their own property at auction in the name of another, 
and for that purpose the section provided that no suit shall lie against 
the certified purchaser on the ground that the purchase was benami. The 
section does not designate any particular person or class of persons as 
being the person -who shall not sue. It confines itself to indicating 
the parson who shall not be impleaded as defendant in a suit instituted 
on the specific ground mentioned. In that way it prevents judgment- 
debtors who have purchased in the names of other persons from suing 
the certified purchasers for possession ; that is to say, it permits the benami 
certified purchaser to reap the benefit of his fraud by barring the real purchaser 
from suing him, and if it also prevents the creditors of such a judgment-debtor 
from suing the certified purchaser, it may well be that the evil is not unequally 
balanced. The cases are by no means few in which the benami certified pur¬ 
chaser defies all attempts by the real purchaser to get possession and holds 
on to the property. According to the oonstruobion for which appellant con¬ 
tends, such a certified purchaser could be sued by the creditors of the judg¬ 
ment-debtor, though not by the judgment-debtor, the beneficial purchaser. It 
appears to us that if one infringement of the hard-and-fast rule laid down by 
section 317 be allowed in the case of creditor of judgment-debtor it will be 
impossible to prevent others. Why should not the same privilege be allowed 
to a person who had purchased from the judgment-debtor the property fraudu¬ 
lently withheld benami by the certified purchaser ? Similarly, why should not a 
mortgagee bolding a mortgage executed by the alleged beneficiary after the 
alleged fictitious sale, be allowed to sue such certified purchaser for sale on his 
mortgage ? Other cases might be put, suoh as cases of gift, devise by will, and 
the like. It seems to us that if the creditor of a judgment-debtor be not de¬ 
barred [244] by section 317 from suing the certified purchaser on the ground 
mentioned in that section, it will bo impossible to exolude many other classes 
of plaintiffs from the same privilege. It is objected that the classes of per¬ 
sons mentioned above derive title from the judgment-debtor. But surely so 
does the appellant in the present case. How does his title differ from that 
held by a vendee or mortgagee to whom the alleged beneficiary had sold or mort¬ 
gaged the property after the alleged fictitious sale ? Ex hypothesi the property 
really belongs to the judgment-debtor to deal with as he pleases. If then the 
benami certified purchaser set him at defiance, we fail to see how, on the oon- 
struotion of section 317 for which the appellant contends, a suit by suoh a 
vendee or mortgagee could be held to be barred by that seotion, or even a suit 
by the holder of a simple money decree for money borrowed subsequent to the 
date of the alleged fictitious sale, and in this way the alleged real purchaser 
would be allowed to maintain that suit indirectly through a friendly party 
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whiob bha law forbids bim to maintain directly. We cannot see that tbe fact 
that these new obligations came into existence subsequeotly to the alleged 
fictitious sale has any bearing on the question. On the above considerations' 
we are of opinion that if we accept appellant’s contention we must read the 
opening words of section 317 as if they ran “ no suit by a judgment-debtor shall 
be maintained” and must hold that with one exception any person may insti¬ 
tute a suit against a certified purchaser “ on the ground that the purchase was 
made on behalf of any other person.” We are not prepared to adopt that 
conclusion. If the construction we put on this section is one which in some 
oases enables fraudulent judgment-debtors to defraud their creditors the remedy 
is, we think, to be sought for in legislation, and not by putting a constrained 
meaning on words which are plain and unmistakeable. 

The question of the construction to put on section 317 of Code of Civil 
Procedure has recently been most exhaustively considered by our brother Knox 
in the case of The Delhi and London Bank [245] V. Chaudhri Partah Bhaakar, 
(1898) I. L. B., 21 All, 29, at pp. ^0 et aeqq. The decision at which that 
learned Judge arrived was that he was “unprepared to import extrinsic matter 
which will limit or qualify the same words beyond those which are to be found 
in tbe section itself, and which limit the suit to a suit (1) brought against a 
certified purchaser, and (2) baaed upon the ground that the purchase was made 
on behalf of a person other than tbe certified purchaser.” He also examined the 
long array of decisions which at first sight appear to support the construction 
of section 317 for which the appellant here contends, and showed conclusively 
that nearly all of them were suits in which the ostensible auction-purchaser, the 
certified purchaser, was the plaintiff, and nut suits against such a purchaser. 
There can be no doubt now that tbe maintenance of the former class of suits 
is not forbidden by section 317, for, to use the words of their Lordships of the 
Privy Council in the case of Mussumat Buhuns Kowur v. Lalla Buhooree Lall, 
(1872) 14 Moo., I. A., 496, (on the section corresponding to. section 317 of the 
present Code)—“ there is nothing from which it can be inferred that more is 
meant than is expressed. It is confined to a suit against a certified purchaser 
and to a specific direction as to what should be done with it, etc.” In suits in 
which the certified purchaser is tbe plaintiff the question which has been 
discussed in this appeal could not arise, and any decision on it would be obiter 
and not binding on us. The case of the Uncovenanted Service Bank v. Abdul 
Bari, (1896) I. L. B., 18 All., 461, to which our brother Knox did not refer, 
was a suit in which the certified purchaser was plaintiff, and in which he asked 
for a declaration that his purchase was not benami. Such a suit clearly is 
not within the prohibition contained in section 317. 

On the whole, we have come to the conclusion, for the reasons given 
above, that this suit, so far as it concerns the respondent Hub Lai, being a suit 
against the certified purchaser dn tbe ground that the purchase was made on 
behalf of the respondent, [246] Garuruddhwaja Prasad Singh, cannot be main¬ 
tained. We fully concur in the opinion expressed by our brother Knox in the 
case cited above, and we are supported in our conclusion by the High Court 
of Madras in the case of Ham Kurup v. Sri Devi, (1892) I. L. B., 16 Mad., 
293, in which the Chief Justice and Mr. Justice Handly, dissenting from 
one of the Calcutta decisions cited by our brother Knox in the case mentioned 
above, say that that decision “ seems to us to contravene the clear meaning of 
the section (317). It is not, in our opinion, a sufficient reason for not carrying 
out the express terms of the section, that to do so would be to allow a fraud 
to be perpetrated. The person in whose name a purchase has been made for 
the benefit of, and with the money of another, of course commits a fraud in 
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olaiming fchat property as his own. Nevertheless the law says that a suit shall 
not be maintained against him on the ground that the purchase was benatni, 
and thus provides that this fraud shall prevail. The object of the section waSi 
we consider, to put a stop to benami purchases at execution sales, and this 
object can only be carried out by enforcing it in all cases without regard to con¬ 
sequences.” The above observations have our fullest concurrence, and to them 
we would add the following from a judgment of Mr. Justice WILLS in Williamson 
V. Norris, (1898) 68 L. J. Q. B., at p. 34;—“To argue that, because an 
enactment may have an effect which was not thought of when it was passed, 
it cannot have the plain and obvious meaning of the words used is a fallacy, 
though a common one.” 

The appeal therefore, as far as Hub Lai is concerned, fails and must be 
dismissed. It is therefore unnecessary for us to discuss the question of fact as 
to whether Hub Lai's purchase was or was not benami. We will only remark 
that the evidence of Hub Lai himself, whom the plaintiff-appellant called as 
his witness, seems to settle the question. 

We allow this appeal with costs as against the respondent Matmatanga 
Prasad, and we dismiss the appeal with costs as against the respondent, 
Hub Lai. 

- Decree modified. 


HOTEB. 


I 1. As regards the soa’s rights under the Hindu Law, see also (1908) 30 All., 156 ; (1909) 
31 All., 176; (1901) P.R.. 58. 

2. As regards the question of benami, see also (1903) 26 AIL, 82 ; (1905) 8 O.C., 3d6 ; 
the’C.P.C., (1908) sec. 66, clause (2). ] 


[247] CIVIL APPELLATE JURISDICTION. 

The 20th February, JS9fK 
Present: 

Sir Arthur Strachey, Knight, Chief Justice, and Mr. Justice Knox. 


Deocharan Singh and others.Plaintiffs 

versus 

Beni Pathak and others.Defendants.* 


Landholder and tenant—Act No. XII of 1881 {N.~W. P. Rent Act), 
section 189 — Appeal — Rent payable by the tenant ” not in issue. 

Certain defendants being sued by the zamindar.s for the rent of land held by them, 
pleaded in eSect that, whatever the rent of the land jn suit might bo, they were entitled to 
retain it under an agreement between them and the predecessor in title of the plaintiffs in 
lieu of interest payable to them <in account of a mortgage given by the said predecessor in 
title. 

Held that the case was not one in which an appeal would lie to the District Judge under 
section 189 of the N.-W. P. Rent Act, inasmuch as the rent payable by the tenant was not 
in issue in the suit. 

The facts of this case arc sufficiently stated in the judgment of the Court. 

Munshi Qobind Prasad, tor the Appellants. 

Mr. Amiruddin, for the Respondents. 

* Appeal No. 23 of 1898, under section 10 of the Letters Patent. 
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The Jad8ni6llt of the Court was delivered by Stbachby, C. J.—The ques¬ 
tion in this appeal is whether Mr. Justice DlLLON was right in holding that 
the plaintiffs had no right of appeal under section 189 of the N,-W. P. Bent 
Act, XII of 1681, from the debision of the Collector dismissing their suit on 
appeal from the Assistant Collector of the second class. Its solution depends on 
the exact nature of the matter in issue and decided in the suit, and this is not 
altogether easy to determine. The suit was in terms one for arrears of rent 
for three years, under section 93(a) of the Bent Act. The written statement 
of the defendants is not very clearly expressed. Its principal plea is thus 
stated :—“The rent of the land,in respect of which rent is claimed,has all along 
been enjoyed by the defendants’ ancestor and subsequently by the defendants 
in lieu of interest under a mortgage deed of 23rd December 1886, executed 
by the former zamindar from the time of the execution of the said deed of 
mortgage. No zamindars of the mahal ever received or realized {2iS2 rent in 
respect of the said land. Hence, unless all the co-sharers in the mahal repay 
the mortgage debt and get the mortgage redeemed, no zamindar of the mahal 
can be competent to sue for arrears of rent.” In another paragraph of the 
written statement the defendant pleaded that in two of the years to which the 
suit related “ the mahal was joint. The plaintiffs alone are not competent to 
sue. There were also other sharers.” The best construction which we are able 
to place upon the written statement is that the defendants, while not denying 
that the land in suit was held under the plaintiffs and their co-sharers as 
zamindars, pleaded that under a mortgage executed in favour of their ancestor 
by the plaintiffs’ predecessor in title, they were entitled, until redemption of 
the mortgage, to apply, in satisfaction of the interest due, the money which 
they would otherwise have had to pay to the zamindars as rent. Although 
they stated that no zamindars of the mahal ever received or realized rent in 
respect of the land, they did not plead that the relation of landholder and 
tenant did not exist, or that, as no rent had been either fixed by agreement or 
determined by a Court, the suit under section 93(a) was not maintainable. 
Their case was, in substance, that while it was true that rent was to be paid 
on account of the holding of the land, that rent was, by a special agreement, not 
to be paid to the landholder but to be appropriated by themselves in lieu of 
interest due to them, the tenants, from the landholder upon a mortgage debt, 
until the landholder should redeem the mortgage. The mortgage had not yet 
been redeemed, and hence for years the rent had not been paid to the landholder. 
They raised no issue as to the rent payable, but pleaded that, whatever it might 
be, they were entitled to apply it in the manner which had been agreed. 

So much for the pleadings. The Assistant Collector of the second class 
who tried the suit framed three issues: first, “ is the mahal a joint mahal 
and are the plaintiffs competent to sue?” second, "are the defendants 
the tenants and are they liable to pay rent? ” third, " has the rent been paid 
or is it in arrears?” Upon the second issue the Assistant Collector 
[249] apparently regarded the mortgage set up by the defendants as not 
sufficiently proved, saying in his judgment “it does not appear to me to be 
worth consideration.” Belying mainly upon the settlement papers, in which 
there was no mention of the mortgage and in which the land was entered in 
the name of the defendants’ ancestor as a tenant at fixed rates, and as bearing 
a rent of Bs. 3-1-10, he held that the defendants’ liability to pay rent at 
that rate was established, and decreed the suit. Against his deciaion the 
defendants appealed to the Collector of the District under section 183 of the Bent 
Act. In their memorandum of appeal they again relied upon the mortgage, 
which they described as showing “ that the rent of the land in suit, amounting 
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to Bs. 115, has been mortgaged to the appellants in lieu oil |^Wtdst; ” and 
again contended that “ under the circumstances, unless ja l^raemption of the 
mortgage is secured, no claim for arrears of rent can stand. Th&t is how 
the case came before the Collector. His conclusion was thus stated ; “ I 
do not entertain any doubt that this mortgage really does exist, and that no 
agreement to pay rent, either at all, or at any particular rate, has so far been 
entered into between the parties.” He accordingly allowed the appeal and 
dismissed the suit. His finding was in substance that the defendants held the 
land as mortgagees and not as tenants—a view which, whether right or wrong, 
was not that which the defendants themselves put forward in their pleadings. 
That is hovv the case stood when the plaintiffs appealed to the District Judge 
from the Collector’s dismissal of their suit. The District Judge reversed the 
Collector’s decision and decreed the suit on grounds which it is unnecessary 
to state. The question is, whether he was competent to entertain the appeal. 

Under section 183 of the Rent Act the order of the Collector was, primCL 
facie, final. Notwithstanding that section, however, an appeal lay to the 
District Judge under section 189, if the suit was one in which the amount or 
value of the subject-matter exceeded Ra. 100, or in which the rent payable by 
the tenant had been a matter in issue and bad been determined, or in which 
[3501 the proprietary title to land had been determined between parties 
making conflicting claims thereto. In the present case, the amount or value 
of the subject-matter* was less than Rs. 100, and there was no question of 
conflicting claims to the proprietary title to land. Unless, therefore, it can be 
held that the rent payable by the tenant was a matter in issue and was 
determined, no appeal lay to the District Judge. The words in section 189— 
“ the rent payable by the tenant—were inserted in the Rent Act by section 
5 of Act XIV of 1886, and have been considered in several rulings of this 
Court. See Radha Prasad Singh v. Pergash Eai, (1890) I. L. R., 13 All., 193 ; 
Radha Prasad Singh v. Mathura Chaube, (1891) I. L. R., 14 All., 50 ; Mohib A\i 
Khan v. Martin, (1893), I. L. R., 16 All., 51; Sarju Prasad v. Haidar Khan, 
Weekly Notes, 1896, p. 148. The effect of these rulings is that the words “the 
rent payable by the tenant” mean the rate of rent, and not merely the actual 
amount of money which is due at any given time by the tenant to the land¬ 
lord as rent. Whether the rent payable by the tenant in this sense has been 
a matter in issue and has been determined, depends upon whether the deter¬ 
mination of the question of rent is one which would affect and be binding on 
the parties as res judicata, not merely for a particular year, but for all succeed¬ 
ing yoars, so long as no change in their relations was made either by their 
ewn agreement or by the Act of a Court. The principle would exclude an appeal 
where the issue had been whether the whole or part of the rent payable had 
been paid or not. If, then, the defendants here had pleaded that they 
had paid the rent payable either in w’bole or in part, the ruling would 
obviously be applicable and would exclude an appeal under section 119. If 
their plea had been not payment but accord and satisfaction, the result would 
be the same. If it had been neither payment nor accord and satisfaction 

but that, by virtue of an agreement between the parties, the defendants 

had set off against the rent otherwise payable by them, a sum payable to 
them by the plaintiffs, the same result would follow, as the rate of rent 
[261] would not have been in issue. The issue in fact raised by the defendants 
was closely similar to this. They raised no question as to the rate of rent 
payable. Their plea was, in substance, that, whatever the rent payable might 
be, it was by virtue of a particular contract not to be paid in to the plaintiffs’ 
hands, but appropriated in a special manner, namely, the discharge of the 
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plaioti^ii^lPi^^y to pay interest due under the mortgage. If the mortgagee 
had been a'ciP^.^rson,the plea would obviously have been one of payment. 
Ab the ^mortgagee alleged to be entitled to interest was also the tenant from 
whom rent was claimed, it was in the nature of a set-otf of the interest due 
against the rent repayable, and it impliedly admitted that whenever the rent 
payable ceased to be applicable by the defendants in satisfaction of the interest, 
the zamindars would be entitled to recover it. It is difficult to distinguish in 
principle such a plea from a plea that the rent payable in respect of the years 
in suit had been in effect paid or otherwise satisfied in full, and in this view 
of the case we think, having regard to the ruling, that the rent payable by the 
tenant was not a matter in issue, that the decision of Mr. Justice Dillon was 
right, and that this appeal must be dismissed with costs. 

Appeal dismissed. 


NOTES. 

I This decision was explained in (1901) ‘23 All., ‘283.J 


c 21 All. 281 ] 

APPELLATE CIVIL. 

The noth February, 1899. 

Present: 

Sir Arthur Strachby, Knight, Chief Justice and Mr. Justice Knox. 


Dondh Bahadur Rai and others.Plaintiffs 

versus 

Tek Narain Rai and others.Defendants.'" 


Mortgage— Usufructuary mortgage—Suit for redemption — Non-payment at 
proper time of the whole mortgage money—Dismissal of suit —Second suit 
for redemption accompanied by payment in full —Res judicata— 

Aot No. IV of 1882 {Transfer of Property Act) sections 92, 93. 

Held that a decree in a suit for redemption of a usufructuary mortgage, not being a 
conditional decree for redemption under section 92t of the Transfer of Property Act, 1882, 
bat simply dismissing the suit on the ground that the mortgagor bad not, prior to its in- 

* Appeal No. 43 of 1898, under section 10 of the Letters Patent. 

Decree in Redemption- t ( Sec. 92 :—In a suit for redemption, if the plaintiff succeeds, 
suit. the Court shall pass a decree ordering — 

that an account be taken of what, will be due to the defendant for the mortgage-money 
and for his costs of the suit, if any, awarded to him, on the day next hereinafter referred to, 
or declaring the amount so due at the date of such decree ; 

that, upon the plaintiff paying to the defendant or into Court the amount so due on a 
day within six months from the date of declaring in Court the amount so due, to be fixed by 
the Court, the defendant shall deliver up to the plaintiff or to such person as he appoints, all 
deouments in his possession or power relating to the mortgaged property, and shall retransfer 
it to the plaintiff free from the mortgage and from all incumbrances created ,by the 
d^endant or any person claiming under him, or, when the defendant claims by derived 
title, by those under whom he olaimes, and shall, if necessary, put the plaintiff into posses¬ 
sion of the mortgaged property ; and 

^at if such payment is not made on or before the day to be fixed by the Court, the 
plaintiff shall (unless the mortgage be simple or usufructuary) be absolutely debarred of all 
right to redeem the property, or (unless the mortgage be by conditional sale) that the 
property be sold.] 


9 ALIi.—68 
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stitution, paid or tendered the whole of the mortgage money at a time authorised by the 
deed, did not have the effect of foreclosure or of res jvdicata so as to bar a second suit for 
redemption, the [252] deed expressly authorizing redemption on payment of the.Tnortgage 
money in a particular month in any future year after due date, and the plaintiff having 
tendered the whole in that month between the dismissal of the first suit and the institution 
of the second. Inman v. Wearvig, (1850) 3 De. G. and S., 729, at p. 734 ; Marshallv, Shrews¬ 
bury, (1975) L.R., lOCh. A., 250 ; Citrlis v. >/oZeowib«, (1837) 6 L. J. (N. S.) Oh., 166 ; 84 
R. R., 30 ; CoUinson v. Jeffery, L. R., 1896, ICh., 644; Karuthasami v. Jaganatha, (1886) 
I.L. R., 8 Mad., 478; Nainappa Clietti v. Chidambaram Chetii, (1897) I. L. R., 21 Mad., 
18 : Roy Dinkur Doyal v. Sheo Goinm, (1874) 22 W. R., C. R., 172 ; Muhammad Sami-ud- 
din Khan v. Mannu Lai, (1889) 1. L. R., 11 All., 386 ; and Sheikh Golam Ooosein v. 
Musumal Alla Bukhee Beebee, (1871) N,-\V, P. IT. G. Rep., 1871, p. 62, referred to. Hay 
V. Raeiuddin, (1897) I, L. R., 19 All., 202, distingui.shed. 

The facts of this case are fully stated in the judgment of the Court. 

Munshi Gohind Prasad, for the Appellants. 

Munshi Haribans Sahai, for the Respondents. 

Btraohey, C. J. : —The question raised by this appeal is whether a decree 
in a suit for redemption of a usufructuary mortgage, not being a conditional 
decree for redemption under section 92 of the Transfer of Property Act, 1882, 
but simply dismissing the suit on the ground that the mortgagor had not prior 
to its institution paid pr tendered the whole of the mortgage money at a time 
authorised by the deed, has the effect of foreclosure or of res judicata so as to 
bar a second suit for redemption, the deed expressly authorising redemption 
on payment of the mortgage money in a particular month in any future year 
after due date, and the plaintiff having tendered the whole in that month 
between the dismissal of the first suit and the institution of the second. 

The mortgage of which redemption was sought was a usufructuary 
mortgage of a fixed rate holding, and was executed by the tenants on the 25th 
May 1872, to secure the sum of Rs. 200. It provided that the principal money 
with interest should be paid in the month of Jeth, 1280 Fasli, and that if after 
that date the mortgagors sliould pay the whole amount due in any future 
month of Jeth in any year, they would be entitled to get redemption of 
the property. It also provided that the mortgagors were to pay to 
[208] the zamindar the rent duo in respect of the holding, but did not provide 
for the event of their making default in such payment. In 1894 the mortgagors 
brought a suit for redempticn, alleging that Rs. 200 only was due, and that 
the mortgagee had refused to accept their tender of that amount. The defendant 
mortgagee did not contest the right of the plaintiffs to redeem, but claimed to 
be entitled to add to the mortgage debt sums exceeding Rs. 700, which he 
alleged, that he had paid to the zamindar as arrears of rent for the holding in 
default of payment by the mortgagors, and that as this part of the mortgage 
money had not been paid or tendered in accordance with the deed in the month 
of Jeth, the suit should be dismissed. The Court of First Instance found that 
all that remained due on the mortgage, besides the Rs. 200 principal tendered 
by the plaintiffs, was Rs. 26, interest for one year, and on the 9th March 1896 
it passed a decree for redemption conditional upon the plaintiffs paying this 
further Rs. 25 in the next month of .leth, which ended on the 7th June 1896. 
From this decree the defendant mortgagee appealed, and the appellate Court 
reversed the decree and dismissed the suit, on the ground that the plaintiffs 
had not paid or tendered the whole Rs, 225 due in the Jeth preceding the suit. 
Considering that the whole of the principal had been tendered ; that only a 
trifling sum representing one year’s interest remained ; and that the defence 
pleaded by the mortgagee was clearly unfounded, it was, to say the least, taking 
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a very strong oourse to dismiss the suit outright instead of allowing the plain¬ 
tiffs, as the first Oourt had done, to redeem conditionally on their making good 
the deficiency in Jeth in accordance with the deed. However, the plaintiffs 
did not appeal, so that on the 18th May 1896, the suit for redemption stood 
finally dismissed. A week later, on the 25th May, which fell within the month 
of Jeth, the plaintiffs tendered to the defendant the whole sum of Bs. 225, 
which in the previous suit had been found due on the mortgage. The defendant 
again refused to accept the tender, and the plaintiffs having, on the 27th May, 
deposited the Bs. 225 in Court under section 83 of the [264] Transfer of Pro¬ 
perty Act, brought the present suit for redemption on the 30th July. In their 
plaint they set forth the proceedings in the former suit. In his written 
statement the defendant again pleaded that the plaintiffs were not entitled to 
redeem except on payment of Bs. 737, which he had paid as arrears of rent to 
the zamindar, in addition to the Bs. 225 deposited. He did not plead that the 
suit was barred by the dismissal of the former suit. The Court of First Instance, 
holding that the defendant was not entitled to add any part of the Bs. 377 to 
the mortgage money, and that the Bs. 225 which had been deposited was all 
that was due on the mortgage, passed a decree for redemption. The defendant 
appealed from the decree, but confined his appeal to the matter on which he 
had failed in thefirst Court, and did not suggest that the claim was barred by the 
dismissal of the former suit. The Lower Appellate Court agreed with the Court 
of First Instance and dismissed the appeal; and the deifendant then brought a 
second appeal to this Court in which he for the first time raised the plea of res 
judicata, upon which his appeal has been allowed and the suit for redemption 
dismissed. Against that dismissal the plaintiffs have now appealed under 
section 10 of the Letters Patent. 

It is obvious that the defendant has no defence on the merits ; that his only 
plea in the Courts below was wholly unsustainable; and that he has succeeded 
only upon a technical ground taken for the first time in second appeal in this 
Court. The plaintiffs have done all that their deed required as the condition of 
redemption, and their chief mistake appears to have been their not appealing 
against the appellate decree in the former suit. The question is whether, not 
having done so, they are in consequence for ever barred from redeeming the pro¬ 
perty. The right to redeem belonging to every mortgagor, including usufructuary 
mortgagors like the plaintiffs, is conferred by section 60* of the Transfer of 


* [ Bee. 60 :—At any time after the principal money has become payable, the mortgagor 
has a right, on payment or tender, at a proper time and place. 
Bight of mortgagor to of the mortgage-money, to require the mortgagee (a) to deliver 
redeem. the mortgage-deed, if any, to the mortgagor, (d) where the 

mortgagee is in possession of the mortgaged property, to deliver 
possession thereof to the mortgagor, and (c) at the cost of the mortgagor either to retransfer 
the mortgaged property to him or to such third person as he may direct, or to execute and 
(where the mortgage has been effected by a registered instrument) to have registered an 
acknowledgment in writing that any right in derogation of his interest transferred to the 
mortgagee has been extinguished ; 

Provided that the right conferred by this section has not been extinguished by act of 
tty parties or by order of a Court. 

The right conferred by this section is called a right to redeem, and a suit to enforce it 
is called a suit for redemption. 

Nothing in this section shall bo deemed to render invalid any provision to the effect 
that, if the time fixed for payment of the principal money has been allowed to pass or no 
such time has been fixed, the mortgagee shall be entitled to reasonable notice before payment 
or tender of such money. 

Nothing in this section shall entitle a person interested in a share only of the mortgaged 
property to redeem his own share only, on payment of a proportionate part of the amount 
_ , .. , remaining due on the mortgage, except where a mortgage, or, 

BMempnonof ^rtion f injjjefg are more mortgagees than one all such mortgagees, has 
mortgaged property. have acquired, in whole or in part, the share of a mortgagor.^ 
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Property Act, 1882. It exists " at any time afSer the principal money has bepomo 
payable." It arises *' on payment or tender at a proper time and place. ol the 
mortgage-money." What is a proper time for payment or tender depends upon 
the [268] terms of the mortgage deed. Here the mortgage deed expressly 
authorised the mortgagors to redeem on payment in the month of Jeth in any 
year after the mortgage money became payable. The plaintiffs are found to 
nave tendered to the defendant in the month of Jeth prior to the institutiqn of 
the suit the full amount due upon the mortgage. They are therefore primd 
facie entitled to a decree for redemption. But their right to redeem is, of 
course, subject to the proviso to section 60: provided that the right oon- 
ferrei by this section has not been extinguished by act of the parties or by 
order of a Court.” So long as there has been no such act or order, solongas the 
relation of mortgagor and mortgagee exists, the right to redeem is inseparable 
from that relation, and may be enforced by suit. There is no suggestion that the 
right has here been extinguished by act of the parties. The only order of a 
Court which, it is suggested, has extinguished the right is the dismissal of the 
previous suit for redemption. If the dismissal of that suit has had that effect, 
it can only be by virtue of some provision of the Transfer of Property Act, or 
of some other enactment. It has been suggested that the dismissal of the 
previous suit has extinguished the right to redeem, first, because it operates as 
a foreclosure of the mortgage, and, secondly, because it operates as res judicata 
by virtue of section of the Code of Civil Procedure. As regards the first 
point, it is necessary to see what are the orders of a Court which, under the 
Transfer of Property Act, extinguish the right to redeem, and under what 
circumstances, if any, a usufructuary mortgage is foreclosed. The only orders 
to which the Act expressly gives the effect of extinguishing the right to redeem 
are orders absolute for foreclosure under section 87 in a mortgagee’s suit for 
foreclosure under section 86, orders absolute for sale under section 89 in a 
mortgagee’s suit for sale under section 88, and orders for foreclosure or sale under 
section 93 in a mortgagor’s suit for redemption under section 92. As under 
section 67 a usufructuary mortgagee as such cannot sue for either foreclosure or 
sale, and as under sections 92 and 93 no order for foreclosure of a usufructuary 
[ 266 ] mortgage can be made in a redemption suit, it is obvious that in the 
case of a usufructuary mortgage, the right to redeem cannot be extinguished by 
any express order for foreclosure. The reason of this, as Mr. Justice ShebbaBD 
points out in his commentary on the Act, is that the usufructuary mortgage 
does not effect a transfer to the mortgagee of the legal ownership of the land ; 
" foreclosure implies that the property is vested in the mortgagee subject to a 
condition, and that an equity only remains to the mortgagor.” The only order 
which under the Act expressly extinguishes a usufructuary mortgagor’s right bo 
redeem is the order for sale which under sections 92 and 93 may be made in 
a redemption suit, though the usufructuary mortgagee could not have sued for 
sale any more than for foreclosure. If then the usufructuary mortgagee cannot 
sue for foreclosure, if on default of payment under a decree for redemption an 
order for foreclosure is expressly excluded, and if in the case of such default 
there is no provision for the extinguishment of the right to redeem ezoefit 
on the passing of an order for sale on the mortgagee’s application, why 
should the usufructuary mortgagor’s failure to obtain a decree for redemption 
put the mortgagee in any better position, or give him a right for which he 
never bargained ? It is true that in England if a mortgagor files his bill for 
the redemption of a legal mortgage and it is dismissed for any reason except 
want of prosecution, the dismissal operates as a decree for foreclosure against 
him. Inman v. Wearing, (1850) 3 De. G. and S.. 729. at p. 734; Marshall y, 
Shrewsbury, (1876) L. R., 10 Cb. A,, 250, and other cases cited in Eisher on the 


516 



ItEK KA&AIN RAI &0. [1899] 


l.L.B. 21 Ail. ?51 


Law of Mortgage, (4th ed., p, lOOd). It is also true that the rule in England 
has been applied to the oase of a Welsh mortgage, the incidents of which closely 
resemble those of a usufructuary mortgage under the Indian Transfer of Pro¬ 
perty Act, and in connection with which it has been held that, although the 
mortgagee has no right to foreclose, the mortgagor, upon failure to pay the 
amount due under a decree for redemption, will be foreclosed : Curtis 
Holcombe, (1837) 6 L. J. (N. S.), Cb. 156; 34 B. B., 305. It is to be observed 
[287] that in that case the bill for redemption was not dismissed in the first 
instance, but decreed, and the ground of the decision was that the mortgagor 
“ ougiit not to be allowed to obtain a decree for redemption and afterwards 
avail himself of the peculiar form of the deed to decline a redemption.” Thera 
was a decree for redemption in the usual terms, “ but in default of the plaintiff 
so redeeming the said mortgage by the time aforesaid, the plaintiff’s bill was 
from thenceforth to stand dismissed out of this Court, with costs to be taxed 
by the Master.” That has little or no resemblance to the present case 
where the plaintiffs were not, in the former suit, " allowed to obtain a decree 
for redemption.” It is more analogous to the case of default by a usufruc¬ 
tuary mortgagor in payment of the amount due under a decree for redemption, 
with this difference, that under sections 92 and 93 of the Transfer of Property 
Act the consequence of such default is not, as in England, a further order for 
absolute dismissal of the suit —CoLlinson v. Jeffery, L. B., 1896, 1 Ch., 644, or 
foreclosure of the mortgage, but, if the mortgagee applies for it, an order 
for sale. However this may be, there is no reported Indian oase adopting the 
broad English rule that the dismissal of a suit for redemption for any reason 
except want of prosecution operates as a decree for foreclosure. The absence 
of any such rule from the Transfer of Property Act indicates, we think, that 
the Legislature did not intend it to be adopted in India. We think that its 
application to a usufructuary mortgage would be inconsistent with the incidents 
of such a mortgage and with the provisions of the Act to which we have 
referred. So far then as the Act is concerned, the dismissal of the former suit 
for redemption does not, in our opinion, bar the present. 

While in the only reported case in which the English rule was applied to 
a Welsh mortgage the decision was put on the ground that the plaintiff could 
not get a decree for redemption without the usual penalty in case of default, 
the decisions applying it to other kinds of mortgage are based on the same 
principle as the rule of res. judicaia. “The mortgagor,” said Lord Justice 
Jambs in [258] Marshall v. Shrewsbury, “by filing the bill admits the title 
of the mortgagee and admits the mortgage debt, and the dismissal of the bill 
operates as a decree for foreclosure because he cannot afterwards file another 
bill for the same purpose; he is not allowed thus to harass the mortgagee.” 
In this country the question of roe judicata depends on section 13 of the Code 
of Civil Procedure. Was the matter directly and substantially in issue in 
the present suit directly and substantially in issue and heard and finally 
decided in the former suit ? To see what was directly and substantially in 
issue in both suits, one must look at the contentions of the parties and the 
judgments and decrees of the Courts. The existence of the plaintiff’s right to 
re^em on payment of the mortgage money in Jeth of, any year was not a 
matter in issue in the former suit. Th.e matter in issue-in the first Court was 
what the mortgage money must be considered to include, whether it included 
the arrears of rent paid by the mortgagee, whether the plaintiffs were entitled 
to redeem on payment of Bs. 200, as they alleged, or of over Bs. 700, as the 
defendant contended. The matter decided by that Court was that the mortgage 
money-was Bs. 226 only, and did not include the arrears of rent, and that the 
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plaintiffs were entitled to redeem on payment of Rs. 25, the unpaid balance, in 
the following Jeth. The only matter decided by the appellate Court was that 
the plaintiffs were not entitled to get a decree for redemption in that suit, as 
they had not prior to its institution paid or tendered the Rs. 225 in the month 
of Jeth. So far as this decided the fact that the mortgage was unpaid, and the 
^principle that it could only be redeemed on payment or tender in a Jeth 
prior to a suit for redemption, it had, no doubt, the effect of ret judicata. 
But it did not decide that there could under no circumstances be any 
redemption except on payment or tender in some Jeth prior to that particular 
suit, or in any other particular Jeth. It decided nothing inconsistent with the 
continuance of the mortgage relation or with the mortgagors’ right to sue again 
for redemption, provided that before doing so they paid or tendered the 
full amount due in a Jeth. In the present suit the matter then heard and 
[269] decided is not again in issue. The suit is based on a tender and 
deposit of the whole Rs. 225 found to be due in a Jeth prior to its institu¬ 
tion, as the former judgment decided was necessary. The only matter 
directly and substantially in issue in the Courts below was whether the 
Rs. 225 alone or the Rs. 225 plus the arrears of rent constituted the mortgage 
money. That matter was in the former suit decided by the first Court 
adversely to the defendant: the appellate Court did not decide it at all, but 
dismissed the suit on another ground. It appears to us that in this state of 
the facts, section 1.3 cff the Code does not bar the present suit. The plaintiffs 
admittedly have a right to redeem in a Jeth of any year. The dismissal of the 
former suit appears to us to he equivalent to a decision that that particular 
suit was prematurely brought, and does not atl'ect the plaintiff’s right to sue 
for redemption upon tender prior tosuit of the full amount due in a Jeth subse¬ 
quent to the dismissal. This view is supported by the judgment of the Privy 
Council in Nawab Azimut Ali Khan v. Jowahir ^ingh, 12 Moo., I. A. 404, at 
p. 412. That was a suit, prior to the Transfer of Property Act, for redemp¬ 
tion of a usufructuary mortgage; and their Lordship-s said of a decree in a 
previous suit for redemption, “ that decree in fact did nothing but dismiss the 
then pending suit for redemption, on the ground that the full and entire 
amount of the mortgage money had not been deposited. According to the 
course and practice of the Courts in India, the only point to be determined in 
such a suit is whether the mortgage-debt has been fully satisfied after taking 
into account the .sum tendered or deposited ; nor is the finding of any particular 
amount as still due conclusive against the mortgagee in a subsequent suit.” 
Nothing has happened to terminate the relation of mortgagor and mortgagee, 
and hence the right to redeem, which is an essential part of that relation, has 
not been extinguished by any order within the proviso to section 60 of the 
Transfer of Property Act and this suit to enforce it is not barred. 

[260] We were much pressed by the pleader for the tespondent with the 
judgment of Sir JOHN EnoK, C. J., and Mr. Justice BURKITT in Hay v, Raziud- 
din, (1897) I. L, R., 19 All., 202. That case is obviously distinguishable 
from the present. There the first suit for redemption, instead of being, as 
here, wholly dismissed, was decreed, though the decree did not comply with 
section 92 of the Transfer of Property Act, in that it did not specify what should 
take place in case the mortgage money was not paid within the presorUjed 
period. The terms of the usufructuary mortgage are not fully stated in the 
report. No payment of the mortgage money was made, the decree was allovTed 
to lapse, and it was held that the mortgagor could not again sue for redemption. 
The principle of that decision, when read with the Full Bench ruling of this 
Court which it follows, and with the Bombay ruling which it approves, is that 
the paortgage is merged in the decree for redemption and the original cause of 
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action thus extinguished ; that the mortgagor’s failure to comply within time 
with his decree for redemption cannot give him a fresh cause of action ; that 
the decree thenct^orth alone regulates the relations of the parties, and the 
mortgagor’s sole remedy is by execution, a second suit on the same cause of 
action and for substantially the same relief being barred by sections 13 and 244 
of the Code ; and that consequently if by his own neglect he allows execution 
of the decree to become barred by limitation, no remedy by redemption is left, 
and the mortgage is thus virtually foreclosed. That decision can have no 
application to a case where there tias been nu decree for redemption merging 
the mortgage, extinguishing the cause of action, or substituting a remedy by 
execution which by the mortgagor’s neglect has become barred by limitation, 
where therefore section 244 does not apply, and where the cause of action 
upon which the second suit is based is not the mortgagor’s failure to comply 
with any decree in his favour, but his right under the deed to redeem in a Jeth 
subsequent, as well aSain one prior, to the dismissal of the first suit. The 
observation in the judgment cited that" it was the intention of the Legislature 
as [ 261 ] expressed in sections 92 and 93 of the Transfer of Property Act that 
there should be one suit only for redemption,” when read with the preceding 
and following sentences, must, wo think, be construed as meaning one suit for 
redemption in which a decree for redemption is passed. It cannot indeed bo said 
that, even thus understood, the proposition is absolutely settled law. Apart 
from the Madras decisions to the contrary mentioned in the judgment Ito 
which may be added Karuthaso,miv. Jaganatha, (1885) I. L. R., 8 Mad., 478, 
and Nainappa Chetti v. Chidambaram Chetti, (1897) I. L. R., 21 Mad., 18, and 
the decision of the Calcutta High Court in Boy Dingnr Doyal v. Sheo Golam, 
(1874) 22 W. R., 172] the judgment is admittedly in conflict with Muhammad 
Samiuddin Khan v. Mannu Lai, (1889) I. L. R., 11 All., 386, where it 
was held that the ruling of the Full Bench in Sheikh Golam Hoksein v, 
Musumat Alla Eukhee Beebee, (1871) N.-W. P. H. C. Rep., 1871, p. 62, 
was not binding since the passing of the Transfer of Property Act, and 
that as in a decree for redemption of a usufructuary mortgage fore¬ 
closure could not be directed, such decree could not operate to deprive the 
mortgagor of the right to redeem. It is, however, unnecessary for us to express 
any opinion upon this conflict of authority. It is sufficient to say that, in our 
opinion, the principle of Hay v. Baziuddin, assuming it to be good law, does 
not apply and should not be extended to a case where no decree for redemption 
has been passed prior to the suit before the Court. In the judgment now 
under appeal it is observed that if the present suit could be maintained, ” the 
plaintiffs might institute a fresli suit for redemption upon every Jeth for the 
whole period for which the mortgage might subsist, and upon their failure to 
pay into Court the full amount due, might have their suit dismissed, and then 
be in a position in .the followiqg year to commence another suit.” Even if 
the liability to pay costs were not an effectual deterrent, the provisions of 
section 92 and 93 of the Transfer of Property Aet would probably be suffi¬ 
cient to prevent the course supposed. The proper course for the Court to 
[ 262 ] take in that case would be not to dismiss the suit,—for, as pointed out 
by Mr. Justice SHEPHARD, the usual practice is not now, as it appears to have 
once been, to dismiss a redemption suit outright because the money has not 
bdhn paid or even tendered,—but to pass a conditional decree for redemption 
in the terms of section 92, and then in the event of default of payment within 
the time fixed, the mortgagee could under section 93 obtain an order for sale 
extinguishing the right to redeem and preventing any future suit of the kind. 
The danger of repeated suits for redemption is thus hardly a practical one. In 
any case we think that there was nothing to bar the present suit. 
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The only other point relates to an objeotion which the present respoOident 
raised in his memorandum of appeal to this Court, and which Mr. Justice jSLA||t 
decided against him. One of the provisions of the mortgagd deed wan, m 
have mentioned, that the mortgagors should pay the rent of tne fixed rate hold" 
ing to the zamindar. That is the construction placed upon the deed by th^j’ 
defendant mortgagee both in his written statement and in- bis memorandum 
of appeal bo tha Lower Appellate Court. The mortgagors did not pay the r^nt, 
and the mortgagee consequeotly did so. In both suits for redemption the 
defendant claimed to add the Rs. 700 odd so paid to the mortgage debt. Upon 
this point the Lower Appellate Court found in effect that the payments of>rent 
were made by the mortgagee voluntarily and were not necessary to preserve 
the mortgaged property from forfeiture or sale. We agree with Mr. Justice 
Blair that this finding of fact is a conclusive answer to the objection in second 
appeal. The respondent relies on section 76 (c) of the Transfer of Property 
Act. As it is his own case that there was in the mortgage deed ‘ a contract 
to the contrary ” providing that the mortgagors and not the mortgage, should 
pay the rent, it is obvious, without going any further, that section 76^^ cannot 
help him. The only other ground upon which he could claim to add the amount 
of these payments to the mortgage debt is section 72 (b), which authorizes a 
mortgagee in possession to spend such money as is necessary forthe preservation 
t 268 ] of the mortgaged property from destruction, forfeiture or sale. That 
ground, however, is disposed of by the Lower Appellate Court’s finding of fact 
that the payments were not necessary for any such purpose. 

The result is that we must allow this appeal, set aside the decision of the 
learned Judge of this Court, and restore that of the Lower Appellate Court 
with costs. 

Appeal decreed. 


NOTES. 

£ This was followed in (1901) 94 All., 14 ; (1910) 7 A. L. J., 185, but distinguished in 
(1902) 26 Mad., 300.] 
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APPELLATE CRIMINAL. 

The 23rd March, 1899. 

Present: 

Sir Arthur Strachey, Knight, Chief Justice. 

Queen-Empress 

versus 

Mahabir Tiwari.'*' 

Act No. XLV of 186Q {.Indian Penal Code), sections 34, 397 — Dacoity— 
Commission of grievous hurt in the course of a dacoity—Person 
liable under section 34, liable also under section 397. 

Held that the words “ such offender ” in section ,337 of the Indian Penal Code include 
any person taking part in the dacoity who, though he may not himself have struck the blow 
causing the grievous hurt, is nevertheless liable for the act by reason of section 84 of the 
Oode. 


* Criminal Appeal Ho. 126 of 1899, 
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' .^THAosaterittl facts of this case are as follows:—On the night of the 24th of 
1898, one Qajraj was sleeping at his threshing floor. He was awakened 
hy a -ndi^'^and saw sonae five or six thieves going off with loads from his 
thrMhing floor, w^e some others were engaged in picking up loads for them- 
sdl^es. Gajraj at once caught one of them, the appellant Mahahir. The other 
naett then attacked him and heat him with lathis until he was forced to let 
Mahahir go, whereupon Mahahir also beat him. Meanwhile the other men at the 
threshing floor had been aroused and approached near enough to see and 
recognize the thieves. Two of these men also received lathi blows and 
they ran off and hid themselves among the stacks on the threshing floor. 
Two men then oa'me running up from their fields olo.°e by, and on their 
approach the thieves ran away. Gairaj was carried away from the threshing 
floor insensible, andon examination it was found that one of his arms was broken, 
but [264] it did not appear from the evidence which of the dacoits had caused 
that particular injury. On these facts the Sessions Judge convicted Mahahir 
under^Mstiion^fiT of the Indian Penal Code and sentenced him to seven years' 
rigoroiwi’M'prllonment. Mahahir appealed to the High Court. 

Mr. B. E. O'Conor for the Appellant. 

The Government Pleader (Munshi Bam Prasad) for the Crown. 

Straohey, C J. —Mr. O’Conor, who holds Mr. Colvin's brief for the 
appellant, states that he does not propose to press this appeal except upon the 
question of sentence. The appellant has been convicted of an offence punish¬ 
able under section 397 of the Indian Penal Code, and has received the minimum 
sentence under that section, namely, seven years’ rigorous imprisonment. 
Unless therefore that section is inapplicable, I have no power to reduce the 
sentence. Mr. O’Conor has contended that the section does not apply, because, 
according to the evidence for the Crown, and in particular that of the complainant 
Gajraj, the blow which caused grievous hurt by breaking Gajraj’s arm, and 
which was struck during the commission of the dacoity, was struck, not by the 
appellant, but by another of the dacoits. He supports this argument by reference 
to the case in the Madras High Court (Weir 99) cited in Mr. Mayne’s note 
to section 397, and to the use of the expression “such offender," which 
implies that the liability to enhanced punishment under the section is 
limited to the offender who actually causes grievous hurt. There can be 
no doubt, however, that the appellant was one of the persons committing the 
dacoity; and the evidence shows, that upon Gajraj seizing the appellant while the 
dacoits were engaged in plundering the threshing floor, all the dacoits attacked 
and beat him with lathis, and that the appellant similarly joined the rest in so 
beating him. It is thus clear that the attack on Gajraj was made by the dacoits, 
including the appellant, in furtherance of the common intention of all, and 
therefore each of them was liable under section 34 of the Code in the same 
[265] manner as if he were the sole assailant. If without any dacoity the 
persons concerned had together attacked Gajraj, and in that attack his arm 
had been broken, but with no evidence ns to who struck that particular blow, 
or even if the evidence showed that one of them other than the accused had 
struck it, there can be no doubt that all would, by reason of section 34, have 
been guilty of causing grievous hurt to him. That principle cannot cease to 
he applicable because the assault happened to be committed in the course of 
a dacoity, or because the evidence shows that it was not the appellant’s hand 
which in that dacoity struck the blow causing the grievous hurt. The %vords 
" such offender ” in section 397 therefore include any person taking part in 
the dacoity who, though he may not have himself struck the blow causing the 
grievous hurt, is nevertheless liable for the act by reason of section 34, and 
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I am therefore of opinion that this appellant caused grievous hurt to Gajraj 
at the time of committing the daooity; that the case falls within section S97| 
and that I have therefore no power to reduce the sentence. I^dismiss the appeal. 

NOTES. 

[ In (1906) 28 All., 404, sec. 397 was held to apply only to the actual person using the 
deadly weapons.] 
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REVISIONAL CRIMINAL. 

The Qlst February, 1899. 

Present: 

Mr. Justice Blair. 

In re the Petition of Kalyan Singh.’*' 

Criminal Procedure Code, section 253 — Discharge — Evidence—Duty of 
Magistrate in dealing with the evidence produced in a case triable 

by a Court of Session. 

Held, that a Magistri^to inquiring into a c.-tso triable by the Court of Session is not 
bound to oommit simply because the evidence for the prosecution, if believed, disoloses a 
case against the accused, but ho is competent to con.sider the reliability of such evidence and 
to discharge the accused if he find it untrustworthy. 

The facts of this case are as follows; -- 

Six pei'sons were brought before the District Magistrate of Etah who held 
an inquiry into an alleged offence of dacoity said to have been committed by 
them. The fact of the dacoity was [266] testified to by two men, a sowar 
and an ekka-driver, who represented themselves to have been the victims of 
the alleged dacoity, and who profess to identify some of the accused as their 
assailants. A hospital assistant proved that the sowar arrived at the hospital 
with a broken arm and other marks of lathi blows. One of the accused made 
a full confession. The Magistrate discharged all the accused, finding that 
the stories of the ekka-driver and the sowar were “ extraordinarily discrepant," 
though that of the sowar was *' in some respects ” supported by the confes¬ 
sion, and that the proceedings of the police, which led up to the arrest of the 
accused, were “ bogus.” After examination and criticism of the evidence the 
Magistrate came to the conclusion that “every bit of the evidence bears 
intrinsic traces of falseness," and that “the evidence in the ease could not 
stand the slightest criticism," and that the confession itself was open to the 
“ greatest suspicion." 

Alston for the applicant (complainant) contended that the Magistrate’s 
order of discharge was, under the circumstances, illegal. A primd facie case 
of dacoity against the accused had been disclosed. The dacoity itself was 
proved, and there was evidence connecting the accused with the said dacoity, 
which evidence, if believed, was sufficient for a conviction. Dacoity was an 
offence exclusively triable by the Court of Session, and in discussing and 
criticising the evidence on its merits, and in taking upon himself the respon¬ 
sibility of discrediting the confession of one of the accused, the Magistrate had 
“ tried ” the case as fully and completely as the Court of Session would have 

* Criminal Bevision No. 14 of 1899. 
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done. It was contended that where the evidence sufficed for a conviction and 
the offence was one exclusively triable by the Court of Session, a Magistrate 
was bound to com^nit. A Magistrate had to see that there were “ sufficient ” 
grounds for committing the accused for trial, but this did not mean that he was 
to take it upon himself to reject evidence and confessions according as he 
thought them true or not. To do so was to “ try ” the case, which the Sessions 
Court alone was entitled to do. 

[267] Blair, J .—This is a petition for revision. I am invited to lay down 
the general proposition that a Magistrate having before him formally and 
categorically evidence which discloses a case for trial in some Court to which 
such Magistrate might in his discretion commit, is bound so to commit, and 
that he is wrong in point of law in exercising a discretion and considering the 
sufficiency of the evidence. The proposition is dangerously large. It is not 
the practice of Magistrates within the range of my experience, nor I have heard 
the law so laid down in England. That is the only question I have to answer, 
for it is not in this case suggested that the Magistrate who refused to commit 
did not exercise a judicial discretion when he found that there were not sufficient 
grounds for commitment. The petition is dismissed. 

NOTES. 

[ These are similar decisions (1899) A. W. N., 136 ; 20 .411., 504 ; 9 C. W. N.. 829 ; 
36 Bom., 163 ; (1909) P. R., 10 ; 6 C. L. J., 760.] 
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APPELLATE CIVIL. 

I'he 1st March, lb99. 

Pkksent: 

Mr. Justice Baneiui, and Mr. Justice Aikman. 

Bholai Khan.Defendant 

versus 

Abu .Jafar.Plaintiff.* 

Jurisdictio7i—Civil and Revenue <'ourts—Appeal—Suit not tried an the 
merits in the Court of First Instance —Act No. XII oj 1881 
{N.-W. P. Bent Act), section ‘.i08. 

Held, that ihc application by an appellate Court of the provisions of section 208 of Aot 
No. XII of 1881 is not precluded by the fact that the Court of First Instance has dismissed 
the suit on a preliminary point without any trial of it on its merits. 

The facts of this case sufficiently appear from the judgment of the Court. 

Mr. W. M. Colvin, for the Appellant. 

Pandit Sundar Lai and Maulvi Muhammad Ishaq, for the Respondent. 

Banerji and Aikman, JJ. —The appellant, who is a tenant at fixed rates, 
erected a building on land held by him for agricultural purposes. Thereupon 
the plaintiff, one of the zamindars of the village, brought the suit, out of which 
this appeal has [268] arisen, for the demolition of the building, and for the 
restoration of the land to its former condition. The Court of First Instance was 
of opinion that the suit was one which came within the purview of clause {cc) 

• First Appeal No. 125 of 1898, from an order of L. Marshall, E.sq., District Judge of 
Jaunpur, dated theTfitb August 1898. 
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of section 93 of Act No. XII of 1881, and that it was not cognizable by 
the Civil Court. In this view the Munsif ougno uave returned the plaint 
for presentation in the proper Court, but instead of doing so he dismissed the 
suit. The plaintiff appealed to the District Judge a 
Judge was asked to apply section 208 of Act No. XII of 1881 to cneu35S^S 
to remand it for trial to the Court of First Instance. The learned Judge wa's of 
opinion that as the suit had not been tried by the Court of First lustanoe on the 
merits, section 208 was not applicable. He then proceeded to consider whether 
the suit was or was not cognizable by a Civil Court, and, coming to the oonolU' 
sion that it was cognizable by a Civil Court, remanded the case to the Court of 
First Instance under section 562 of the Code of Civil Procedure. From this 
order of remand this appeal has been preferred, and tlie contention on behalf 
of the appellant is that the suit is cognizable by a Court of Revenue. If sec¬ 
tion 208 of Act No XII of 1881 is applicable to the case, the last paragraph 
of that section precludes the appellant from raising the contention urged on 
his behalf. We have therefore to determine whether section 208 is or is nob 
applicable. We are clearly of opinion that the learned Judge of the Lower 
Appellate Court is wrong in thinking that sections 206, 207 and 208 would 
not apply to a case which has not been tried on the merits. The policy 
of those sections was to protect a suitor from being bandied about from 
Court to Court. If the question of jurisdiction was raised in the Court of 
First Instance, sections 207 and 208 would, in our opinion, undoubtedly 
apply. Section 207 applies to a case in which all the materials necessary 
for the determination of the suit are before the appellate Court. If such 
materials are nob before the appellate Court, or if the materials before that 
Court are so imperfect that the appellate Court is nob in a position to 
[269] determine the suit, section 208 empowers the appellate Court either to 
remand the case under section 562 of the Code of Civil Procedure or bo frame 
and refer issues for trial under section 566, or require additional evidence 
under section 568. As in this case there were no materials before the Court 
for the trial of the suit, the Court was justified in remanding the case under 
section 562. Wo shall treat the order of remand of the Lower Appellate Court 
as an order under section 208, and, tliat being so, we cannot entertain the 
contention thatthe Court of First Instance,to which the case has been remanded, 
was not competent to entertain the suit. We therefore uphold the order of 
remand. We deem it necessary, however, to observe that when the case 
goes to the Court of First Instance, that Court will have to determine, in 
trying the question of limitation raised by the defendant, whether the limita¬ 
tion applicable to the suit is that provided by the Indian Limitation Act of 
1877, or the limitation provided by Act No. XII of 1881. It may be neces¬ 
sary for the determination of that question to consider whether the suit was 
one of the nature cognizable by a Civil Court or a Court of Revenue, but in 
doing so the Court of First Instance should keep out of view the'conclusion 
arrived at by the learned District Judge upon the question of jurisdiction. 
In our opinion it was not necessary for the learned District Judge, having 
regard to the view we have taken of the case, to consider that question at all. 

We dismiss the appeal with costs. 

Appeal dismissed. 
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i 9th March, 1899. 

Phbsent; 

Mb. iTioB Banerji and Mr. Justice Airman. 

Narain Das.Defendant 

versus 

Lalta Prasad and others.Plaintiffs.' 

Execution of decree—Civil Procedure ‘'ode, section 319 — Possession—Formal 

possession— Effect of formal possession as against a third person other 
than the judgment-debtor — Limitation. 

- Held, that whatever might be the effect of the delivery of formal possession under 
section 819 of the Code of Civil Procedure as against the judgment-[270] debtor himself, suoh 
formal delivery of possession will not take effect as actual possession as against a purchaser 
of the rights of the judgment-debtor who has previously obtained actual possession. Mangli 
Prasad v. Debt Din, (1897) I. L. R., 19 All., 499, referred to. 

The facts of this case sufficiently appear from the judgment of the Court. 

Pandit Moii Lai, for the Appellant. 

Pandit Sundar Lai, for the Respondents. 

Banerji and Aikman, JJ.—The suit out of which this appeal has arisen, 
was one for possession of mortgage rights in certain zamindari properties. 
Those rights originally belonged to one Shankar Lai. He mortgaged them to 
the father of the present plaintiffs, and the father of the plaintiff's obtained a 
decree on his mortgage in September 1883. In execution of that decree he 
purchased Shankar Lai’s rights on.the 20th August 1884. On the 4th of May 
1885, formal possession was delivered to him, apparently under section 319 of 
the Code of Civil Procedure. At that time, it is admitted, the present appellant, 
Narain Das, was in possession by virtue of an auction-purchase in execution 
of a decree held by him against Shankar Lai. His purchase was made on the 
21st of April 1884, and he obtained delivery of possession in January 1885. 
It was found by the Court of First Instance, and that finding was not question¬ 
ed in the Lower Appellate Court, that the plaintiffs never obtained actual 
possession, that their allegation of an ouster in 1886 was untrue, and that since 
January 1885, the defendant has been in possession. The present suit was 
brought on the 27th of April 1897, that is a week before the expiry of twelve 
years from the date of the delivery of possession to the plaintiffs’ father. The 
Court of First Instance held theclaim to be barred by limitation,applying article 
138 of the second schedule of Act No. XV of 1877, and dismissed the suit. 
The Lower Appellate Court has set aside that decree. It was of opinion that 
the delivery of possession to the plaintiffs’ fatlier on the 4th of May 1886 
gave a fresh start to the plaintiffs for the computation of limita-[271] 
tion. It accordingly remanded the case to the Court of First Instance under 
section 662 of the Code of Civil Procedure. From that order of remand the 
present appeal has been preferred, and the only question which we have to 
determine is whether the claim was brought within time. The question 
is not by any means free from difficulty. There can be no doubt that 
had the suit been brought against the plaintiffs’ judgment-debtor, it would 
have been within time, as hold in Mangli Prasad v. Debi Din, (1897), I. L. R., 19 
All., 499. But hero we have the case of another person, namely, the purchaser 

* First Appeal No. 107 of 1896, from an order of Maulvi Syed Muhammad Tajammul 
Husain, Subordinate Judge of Farrukhabad, dated the 7lh September 1898. 


526 






I.L.R. 21 All. 272 -muhammad niamat ali khan v. 


of the rights of the judgment-debtor, who is in possession. Had the judgment- 
debtor been in possession, the delivery of formal possession, whether under 
section 318 or 319 of the Code of Civil Procedure, would have amounted 
to an ouster of the judgment-debtor and an entry into possession by 
the purchaser. If subsequently to this delivery of possession the judgment- 
debtor remained in possession, his possession would amount to an ouster of 
the purchaser, and would be adverse possession from the date of the ouster; 
but in the case of a third person who had already purchased the property and 
obtained actual possession, delivery of possession, as against the judgment- 
debtor alone, cannot amount to an ouster of the person in possession. There¬ 
fore it cannot be said that such delivery of possession gave the subsequent 
auction purchaser a new cause of action, so as to make the possession of the 
person other than the debtor, who was already in possession, adverse posses¬ 
sion from the date of delivery of possession to the auction purchaser. The 
possession of such person commenced on the date on which he obtained posses¬ 
sion, and from that date must be regarded as adverse to the debtor or to the 
auction purchaser. As in the present case the defendant was in possession 
for more than twelve years anterior to the institution of the suit, tbe claim 
was barred by limitation, either under article 138 or 144. Mr. Baldeo Ram 
on behalf of the respondents relied on the doctrine of fis poirfeus. There can be 
[272] no doubt that the title of the plaintiffs is superior to that of the defend¬ 
ant, hut the question is whether the plaintiffs have come into Court in time 
to assert and enforce tliat title. In the view which we have taken of the case, 
their claim was beyond time and was lightly dismissed by the Court of First 
Instance. The plaintiffs are themselves to blame for having lost through 
their own laches the title which they acquired under their auction purchase. 
We allow the appeal, set aside the order of the Lower Appellate Court, and 
dismiss the appeal to that Court witli costs. The appellant will get his costs 
of this appeal. 

Appeal decreed. 

NOTES. 

[SymbolicHl possess! ni is not effcutual as against strangers :— (1910) 3a All., U24 ; (1904) 
'll Mad.. 262 ; (1911) 9 I. C., '271 (Mad.) ; (1907) GO. L. .1., 172 ; (1907) 7 C. L. J.,640.i 

[ 21 All. 279 ] 

The l;Uh March, 1899. 

Present: 

Mr. Justice Banerji and Mk. Justice Aikman. 


Muhammad Niamat Ali Khan.Plaintiff 

versus 

Ghati'ar Muhammad Khan and others.Defendants.' 


Mortgage—Suit for sale—Pleadings -Purchaser of mortgaged 
property paying off prior incumbrances. 

The purchaser o{ a portion of certain mortgaged property paid off certain prior mortgages 
on the property. The subsequent mortgagoo brought a .suit for sale on his mortgage and 
made the puroha.ser a defendant, * but did not offer to redeem the prior mortgages. Held, 
that the suit would not for that reason necessarily fail, but the plaintiff ought to be givqp 

• First Appeal No. 137 of 1697, from a decree of Rai Shankar Lai, Subordinate Judge 
of Saharanpur, dated the 4tb ^larch 1897. 
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an opportunity of redeeming tfae defendant’s prior mortgages. Salig Ratny, Har Charan 
Lai, (1890) I.L.B., 1‘i All.« 548, distinguished. Kali Charan v. Ahmad Shah Khan, 
(1894) I. L. R., 17 All., 48, followed. 

The facts of this case sufficiently appear from the judgment of the Court. 

Mr. Abdul Raoof and Pandit Swidar Lai, for the Appellant. 

The Eespondents were not represented. 

Banerjl and Aikman, JJ. —The plaintiff-appellant brought the suit, 
which has given rise to this appeal, for sale upon a mortgage, dated the 1st of 
November 1890, made in his favour by the first defendant Ghaffar Muhammad 
Khan. The second defendant Maulvi Nazir Hasan purchased a part of 
the mortgaged property, which he sold to the third defendant, his wife. The 
[278] other defendants are purchasers of different other portions of the mort¬ 
gaged property. The third defendant opposed the claim, among other grounds, 
upon the plea that she had discharged some mortgages which were prior in 
date to the mortgage of the plaintiff, and that the plaintiff was not entitled 
to a decree for the sale of the property purchased by her without paying to her 
the amount which she had paid in discharge of the prior mortgages, or a pro¬ 
portionate share thereof. The Court below has totally dismissed the suit on 
the single ground that the plaintiff had not offered in his plaint to redeem the 
prior mortgages which the third defendant had discharged, and in support of 
this opinion the learned Subordinate .Tudgo has referred to the ruling of this 
Court in Salig Bam v. Har Charan Lai, (1890) I. L. R., 12 All., 548. We can¬ 
not agree with the learned Subordinate Judge that that case is not distinguish¬ 
able from the present case. That was a case in which the purchasers were them¬ 
selves prior mortgagees, the consideration for their purchase being the amount 
of the prior mortgage. That case, in our opinion, cannot be regarded as a basis 
upon which every suit for sale, in which the plaintiff impleads as defendant a 
subsequent purchaser, but owing to ignorance or some similar cause does not men¬ 
tion in his plaint the fact of the purchaser having discharged a prior mortgage, 
should be dismissed. In the judgment in Kali Charan v. Ahmad Shah Khan, 
(1894) I. L. R., 17 All., 48, the learned Judges who decided that case 
observed :—“ We are unable to lay down as a rule of universal application the 
principle that a plaintiff who claims too much or fails to admit reasonable 
deductions from his claim is therefore to be deprived of that to which ho is 
legally entitled.” With that observation we concur. This case more nearly 
resembles the case to which we have just referred, and which should have been 
followed by the lower Court. As we have said above, the third defendant ot¬ 
her husband from whom she purchased a portion of the mortgaged property 
was not a prior mortgagee of that property ; it is only by reason of her having 
[274] paid off a prior mortgage that she can use that mortgage as a shield 
against the plaintiff’s claim to the extent of the amount paid by her. The 
fact that the plaintiff made no mention in bis plaint of the alleged payment, 
was not, in our opinion, a valid reason for totally dismissing the suit. The 
amendment which the plaintiff asked for should have been granted, and the 
suit decided on the merits and a proper decree passed. We allow the appeal, 
and, setting aside the decree of the Court below, remand the case to that 
Court under section 562 of the Code of Civil Procedure, with directions to re¬ 
admit it under its original number in the register and decide it on the merits. 
The appellant will get his costs of this appeal; other costs heretofore incurred 
will abide the event. 

Appeal decreed and cause remanded. 
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REVISIGNAL CIVIL. 

The 14th March, J899. 

Present: 

Sir Arthur Strachey, Knight, Chief Justice, and Mr. Justice Knox. 


Janki Prasad and another.Applicants 

versus 

Sukhrani.Opposite Party.^ 

Civil Procedure Code, section 108—Decree ex parte— Death of judgment- 

debtor—Application by legal representative to have the decree set aside. 

Held, that where a defendant, against whom a decree baa been passed exports lor default 
of appearance, dies, his legal representative is not competent to apply under s. -108 of the 
Code of Civil Procedure for an order to sot the ex parte decree aside. 

This was a reference made by the District Judge of Jhansi under section 617 
of the Code of Civil Procedure. The facts of the case are thus stated in the 
order of reference. ‘‘ The appellants in this case are the sons of one Jhalkan, 
deceased, against whona the respondent got on ex parte decree on the 26th 
November 1897. There was no decree against the two appellants. On thelst 
of July 1898, the respondent executed the ex parte decree by issuing a notice to 
the appellants under section 248 of the Code of Civil Procedure. The ap¬ 
pellants at onco filed an application under section 108 of the Code to restore the 
original [278] suit to the file, presumably that they might defend it. They 
alleged that their father could not attend through illness on the date the 4uit 
was disposed of ex parte.” 

The Munsif dismisssed the application on the merits, and against this order 
the applicants appealed to the District Judge. The District Judge being of 
opinion that it was not competent to the appellants to make the application at 
all referred that question to the High Court. 

Babu Badri Das, for the Appellants. 

Bahu Ratan Chand, for the Respondent, 

Straohey, C. J., (Knox, J., concurring). —In this case the District Judge 
of Jhansi has referred to this Court, under section 617 of the Code of Civil 
Procedure, the question whether the legal representative of a deceased defendant 
against whom an ex parte decree was passed, can apply to the Court under 
section 108 of the Code of Civil Procedure to have the ex parte decree set aside. 

Section 108 provides that in any case in which a decree is passed ex 
parte against a defendant, he may apply to the Court by which the decree was 
made for an order to set it aside ; and if he satisfies the Court that the summons 
was not duly served, or that he was prevented by any sufficient cause from 
appearing when the suit was called on for hearing, the Court shall pass an order 
to set aside the decree upon such terms as to costs, payment into Court, or 
otherwise as it thinks fit, and shall appoint a day for proceeding with the suit.” 

Now, the remedy created by this section is in terms limited to the 
defendant against whom the decree has been passed ex parte. In such a case the 

• Miioellaneous No. 84 of 1899. 
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Bootion says “ he may apply to the Court for an order to set it aside,” and the 
applicant has to satisfy the Court that the summons was not duly served, or 
that he himself was prevented by any sufficient cause from appearing. 

In order to make this remedy available to tbe legal representative, some 
general principle of law would be necessary by which the word defendant 
should be construed as including the legal [278] representative of a deceased 
defendant. No authority has been cited to us, and we are aware of none, 
which establishes any such general principle. 

The summary remedy of an application to set aside an ex parte decree is 
created by the section, and in determining to whom that remedy is available, we 
cannot look beyond the terms of the section itself. It is true that where a party 
against whom a decree has been passed dies, his legal representative is entitled 
to appeal against the decree if his interest is affected by it. Section 540 of the 
Code gives a right of appeal from an original decree, including a decree passed 
ex parte, in terms widely different from those of section 108, and which do not 
necessarily confine the right of appeal to the person against whom the decree 
was passed, or exclude the legal representative whose interest is affected by 
the decree from appealing against it. The same observations apply to section 
584, which gives a right of second appeal. 


Where the Legislature intended to allow the legal representative of a 
deceased defendant to have himself substituted for the defendant, or to allow 
a person claiming to be the legal representative to apply to set aside an order, 
it has expressly provided for such an application to be made by the legal 
representative or the person claiming to be such. Instances of such provisions 
will be found in sections 363 and 371 of the Act. There is nothing of the kind 
in section 108. The result is that, in our opinion, the Code gives no right to 
the legal representative of the defendant, or to any person except the defendant 
himself, to apply to the Court under section 108 to set aside a decree passed 
ex parte. That is our answer to the reference. 

- Appeal dismissed. 


NOTES. 


[This was dissented from in (1901) 29 Cal., 33 ; (1903) P.B., .36, but in (1906) 28 Mad., 
861, the decision was similar, while in (1907) 29 All., 574, the case of a defendant dying while 
the application to set aside the ex parte decree was ponding, was distinguished. See now the 
C. P. C., 1908, sec. 146.] 


[277] APPELLATE CIVIL. 

The 15th March, 1889. 

Present: 

Mb. Justice Banerji and Mr. Justice Aikman. 


Liladhar and others.Plaintiffs 

versus 

Chaturbhuj and others.....Defendants. * 


Civil Procedure Code, Section 244—Execution of decree—Jurisdiction 
of Court executing the decree. 

Held, that when a decree for the sale of specific mortgaged property is being executed, it 
is not open to persons made parties to the execution proceedings as legal representatives of 

• First Appeal No. 161 of 1987, from a decree of Maulvi Siraj-ud-din Ahmad, Subordi¬ 
nate Judge of Agra, dated the 2nd April 1897. 
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the deceased jadgment-debtor to contend in those proceedings that the mortgagor not 
competent to make the mortgage, and that the decree was one which ought not to have, been 
passed. Maulji v. Fakir Chand, (1896) I. L. B., 32 Bom,, 225 ; Seth Chand Mai v. Dwrga 
Dei, (1889) I. L. R., 12 All., 313; Sanwal Das v. Bismillah Begam, (1897) I. L. R., 19 All., 
480, and Lochan Singh v. Sawt Chandar Mukerji, Weekly Notes, 1899, p. 24, referred to. 

The facts of this case sufficiently appear from the judgment of the Court, v 

Pandit Sundar Lai and Babu Dutga Charan Banerji, for the Appellants. 

Pandit Moti Lai and Munshi Pokul Prasad, for the Bespondents. 

Banerji and Aikman, JJ. —This is an appeal from a decree of the Sub¬ 
ordinate Judge of Agra dismissing the suit of the plaintiffs appellants on the 
ground that it is barred by the provisions of section 244 of the Code of Civil 
Procedure. The facts are these:—One Musammat Jhuna, the widow of 
Eishore Chand, executed a mortgage in favour of the predecessor in title of 
the respondents on the 13th of January 1881, in respect of property to which 
she bad succeeded as Eishore Chand’s widow. The respondents obtained a 
decree for sale upon the said mortgage against Jhuna Eunwar on the 28th of 
June 1893, and they obtained an order absolute for sale on the 23rd of March 
1895. On the 29bh of August 1895, Jhuna Eunwar died, and on the 13th of 
June 1896, application was made for execution of the decree dated the 28th 
of June 1893. The plaintiffs, who are [278] the sons of Eishore Chand’s 
brother Salig, were made parties to the execution proceedings as the legal 
representatives of Jhunli Eunwar. They raised several objections in regard to 
the application for execution, the first of which was to the effect that the decree 
was a decree for the sale of the life interest of Jhuna Eunwar only, and that 
that estate having determined on her death the decree was no longer capable 
of execution. They also contended that Jhuna Eunwar was not competent to 
effect a mortgage of the property to enure beyond her lifetime, and that there 
was no justifying necessity for such a mortgage. 

The Court executing the decree considered tlie first objection only, and, 
being of opinion that the decree ordered the sale of the mortgaged property 
itself and not of the life interest of Jhuna Eunwar only, dismissed the objection. 
Thereupon the present suit was instituted, and the relief sought is a declaration 
that the decree dated 28th of June 1893, which was obtained by the defendants 
against Musammat Jhuna Eunwar, became void and inoperative at her 
death, and that the property mentioned in the plaint, which is in the 
possession of the plaintiffs, and which the defendants have caused to be advertis¬ 
ed for sale, is not liable for the amount of the said decree. Among the grounds 
upon which the above declaration is sought, is the ground which was raised 
in the objections in execution proceedings, and which was decided adversely 
to the plaintiffs : we refer to the objection that what Jhuna Eunwar had • 
mortgaged was her life interest only, and that the decree was for the sale of 
that interest alone. The learned counsel for the plaintiffs admits that the claim 
cannot be sustained on that ground, and that the decision on that point of the 
Court executing the decree was a decision properly falling within the meaning of 
section 244, and has become final between the parties. There are other grounds, 
however, upon which the validity of the decree as a decree which can operate 
against the estate of Eishore Chand is challenged. The suit is in substance a 
suit for a declaration that there was no necessity which justified the widow of 
Eishore Chand in making a mortgage of the property which could take effect even 
[279] after her death. The ground upon which this claim is based is that she 
did not in reality incur a loan, and that there were no debts left by Eishore 
Chand, for the payment of which it was necessary to incumber his property. 
In order to determine whether the present suit is maintainable, we have to 
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coa«ider whefcber the questions raised in the suit are questions which could 
have been determined by the Court executing the decree, under section 244 of 
the Code of Civil Procedure. Clause (c) of that section is the clause which, it 
is contended, is applicable to the case. If the matter now in controversy 
between the parties could be decided under that clause, then there can be no 
■doubt that the present claim is not maintainable. We are of opinion that under 
■clause (c) of section 244, the Court executing a decree could not consider the 
question of the validity of the decree. A Court executing a decree is bound to 
give effect to it as it finds it, and it is not in the province of that Court to consider 
whether the decree was or was not rightly passed. The decree in this case was a 
decree for the sale of the property ; the plaintiffs, who were parties to the execu¬ 
tion proceedings in the character of legal representatives of Musammat Jhuna 
Kunwar, could only raise objections relating to the execution, discharge, or satis¬ 
faction of the decree, or to the stay of execution thereof, starting with the 
assumption that the decree was a valid one. That a judgment-debtor cannot 
dispute the validity of a decree, is a proposition for which we have abundant 
authority. We may refer to the recent case of Maluji v. Fakir Chand, (1896) 
1. L. B., 22 Bom., 225. It is clear that a person claiming title through the origi¬ 
nal judgment-debtor cannot dispute the validity of the decree, and where a 
decree directs the sale of particular property, a person who does not claim 
through the mortgagor cannot in execution contend that the mortgagor was not 
competent to make the mortgage, and that the decree was one which ought 
not to have been passed. Such questions would, in bur opinion, be outside 
the province of the Court executing the decree ; for instance, in the present 
case, if wo assume that the present plaintiffs could [280] properly raise the 
objection upon which they mainly rely, the Court executing the decree 
would have to determine, after taking evidence, whether the mortgage was 
effected by Jhuna Kunwar, i.e., whether the mortgage bond was executed by 
her, whether there was consideration for the mortgage, and whether there was 
valid necessity for it. Such an inquiry is certainly not contemplated by section 
244 of the Code of Civil Procedure. The case of a decree for money in which, 
after the death of the debtor, property is attached as the assets of the debtor, 
and in which the legal representatives of the deceased debtor object to the 
attachment on the ground that the property attached is no part of the assets 
■of the deceased debtor, is different from the case of a decree which orders sale 
of specific property: a case of the former class is contemplated by the ruling 
of the Full Bench in Seth Chand Mai v. Durga Dei, (1889) I. L. R., 12 All., 313. 
But when a decree specifically orders the sale of particular property no 
question of assets can arise, and the Court executing the decree is bound to 
execute it as it stands. Any question relating to the validity of that decree 
must, in our opinion, be decided in a separate suit. This was the view taken 
by this Court in Santoal Das v. Bismillah Begam, (1897) I. L. B., 19 All., 480, 
which is entirely in support of the contention of the learned advocate for the 
appellants. For the respondents our ruling in Lochan Singh v. Sant Chandar 
Mukerji, Weekly Notes, for 1899, p. 24, was pressed upon us. Some of the 
tobservations contained in that judgment may probably have to be reconsidered 
when a proper occasion arises, but we do not think that that ruling governs 
the present case. 

We are of opinion that the Court below was wrong in holding that the 
suit was barred by section 244 of the Code of Civil Procedure. We allow the 
appeal, set aside the decree of the Court below, and remand the case to that 
Court under section 662 of the Code of Civil Procedure, with directions to 
..readmit it under its original number in the register, and try it on the merits. 
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The appellants will have their costa of this appeal. Other costs heretofore- 
will abide the event. 

Appeal decreed and cause remanded. 

MOTES. 

[This was approved and followed in (1904) 32 Cal., 265 ; (1899) 21 All., 356 ; (1908) 31 All,, 
4.5 ; (1900) 30 Mad., 26 ; (1909), 32 Mad., 4-29 ; (1904) 6 Bom. L.R., 1043 ; (1909) P.R., 105. See- 
also (1908) 6 A.L.J , 550, wherein this was distinguished.] 

[281] FULL BENCH. 

The J8th March, 1899. 

Present; 

Mr. .Iustice Blair, Mr. Justice Burkitt, and Mr. Justice Airman. 


Kesho Deo and another.Plaintiffs 

versus 

Hari Das and others.Defendants.* 


Joint Hindu family — Mortgage—Mortgage executed and registered by major 

son and by the father for himself and for a minor son — Registration — 

Act No. ill of 1877 (Registration Act), section 35. 

A joint Hindu family consisted of the father and two sons, the one of full age, the other 
a minor. The father and the major .son executed a mortgage of the joint family property, 
the father describing himself in the bond as acting for himself and as guardian and next 
friend of the minor son. The bond was registered on the admission of the father and the 
major son. 

Held, on suit by the mortgagee.^ for sale, that there being no dispute as to the fact of the 
debt for which the mortgage was executed, and it not being alleged that such debt was incurred 
for any purpose which would exempt the son from the pious obligation of paying it, that 
there was no defect in the registration of the bond in suit which would prevent its affecting 
the share of the minor son. Shankar Das v. Jograj Singh, (1883) I. L. R., 5 All., 599, over¬ 
ruled. Muhammad Ewaz v. Birj Lai, (1877) I. L. R., 1 All., 405. In the matter of Ram 
Chunder Biswas, (1871) 16 W, R. C. R., 180, and Badri Prasad v, Madan Lai, (1893) 
1. L. R., 15 All., 76, referred to. 

Tins was a suit to recover the balance of a debt alleged to be due on a 
hypothecation bond dated the 1st February 1889. The defendants were 
Hari Das, and his two sons Babu Ram and Mannu Lai, the three defend¬ 
ants forming a joint Hindu family. At the time of the execution of the 
bond Mannu Lai was a minor and the bond purported to be executed by 

Babu Ram for himself, and by Hari Das “ for self and as guardian and 

next friend of Mannu Lai, minor, my son.” The bond was registered by 
Hari Das and Babu Ram, but did not purport to be registered on behalf 
of Mannu Lai. At the time of suit the defendant Mannu Lai was of full 
age, and in his written statement he took the plea that the bond sued 

on not having been registered ut his instance was inoperative as 

against him. On the issue raised by this plea the Court of First Instance 
[283] (Subordinate Judge of Agra), relying on the ruling in the case of Shankar 
Das V. Jograj Singh, (1883) I. L. R., 5 All., 699, held that the person and pro¬ 
perty of Mannu Lai must be exempted from liability in respect to the bond in 

* First Appeal No. 270 of 1896, from a decree of Syed 8iraj-ud-din, Subordinate Judge 
of Agra, dated the 6th June 1896. 
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suit. The Court gave the plaintifTs a decree against the two other defendants. 
Against this decree the plaintiff's appealed urging that the Court of First Instance 
was in error in holding that Mannu Lai was not liable to the plaintiffs’ claim. 

Pandit Moti Lai and Kunwar Parmatiand, for the Appellants. 

Mr. E. A. Howard, for the Respondents. 

Aiktnan, J. (Blair and Burkitt, JJ. concurring) —This appeal arises out 
of a suit brought by the plaintiffs, who are appellants here, on a mortgage 
bond, dated 1st February 1889. The defendants area Hindu father, Hari Das, 
and his two sons, Babu Ram and Mannu Lai. The executants of the bond are 
Hari Das and Babu Ram. In the bond, Hari Das describes himself as acting 
for himself and “ as guardian and next friend of Mannu Lai, minor, my son.” 
The bond was registered on the admission of the two executants, Hari Das and 
Babu Ram. 

The learned Subordinate Judge gave the plaintiffs a decree, but only as 
tigainst the shares of Hari Das and Babu Ram, exempting the one-third 
share of Mannu Lai, on the sole ground that the bond had not been registered 
on his behalf. 

The judgment of the lower Court is baaed on, and is supported by, the 
decision of the Court in Shankar Dan, v. Jograj Singh, (1883) I. L. R., 
5 All. 599. The facts of that case were similar to those of the 
case before us. The bond in suit had been executed by one Harbans 
Singh for himself and as guardian of his minor son Jograj Singh, and by an 
adult son named Balbir Singh. It was registered on the admission of 
Harbans Singh and Balbir Singh. The learned Judges observe;—“There is 
no question but that Jograj Singh was an executing party to the 
bond by representation of his father. But he was not represented in the 
[283] registration of the instrument. Now, under section 35 of the Indian 
Registration Act, as explained and applied by the Judicial Committee of the 
Privy Council in Muha?nmad Ewaz v. Birj Lai, (1877) 1. L. R., 1 All., 465, 
this document was unregistered quoad Jograj Singh, disabled from executing or 
registering it by reason of minority ami not represented for the purpose of regis¬ 
tration by any person, far loss by such a person as alone is capable of representation 
under part VI of the Registration Act. This being so, the instrument on which 
the suit is founded shall not affect any immoveable property comprised therein, 
in so far as Jograj Singh is interested in the same.” In the result the learned 
Judges affirmed the decree of the lower Court whicli had dismissed the suit as 
regards Jograj Singh and his share of the property. 

When the present appeal came on for hearing before a Division Bench of 
this Court, the Judges composing that Bench, finding themselves unable to 
concur with the judgment in Shankar Das v. Jograj Singh, referred the appeal 
for hearing by a Full Bench, and it has now come before us for decision. 

With all deference to the learned Judges who decided the case of 
Shankar Das v. Jograj Singh, we find ourselves unable to agree with them in 
the view they took of the provisions of the Registration Act. What section 35 
of that Act requires is that “the persons executing the document ” presented 
for registration should appear before the registering ollicer, either in person 
or by a duly qualified representative, assign or agent. When they so appear 
and admit execution, the registering officer must register the document, unless 
it appears to him that any of the persons by whom it purports to haye been 
executed is a minor, an idiot, or a lunatic. It is the actual executants of the 
document who are required to appear. The law nowhere requires for the pur¬ 
poses of registration the appearance of the person on behalf of whom a document 
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The appellants will have their costs 
will abide the event. 


of this appeal. Other costs heretofore 
Appeal decreed and cause remanded. 


MOTES. 

£This was approved and followed in (1904) 32 Cal., 265 ; (1899)21 All., 356 ; (1908) 31^1,, 
45 ; (1906) .30 Mad., 26 ; (1909), 32 Mad., 429 ; (1904) 6 Bom. L.R., 1043 ; (1909) P.R., 105. See- 
also (1908) 5 A.L.J , 550, wherein this was distinguished.] 

[281] FULL BENCH. 

The 18th March, 1899. 

Present: 

Mb. .Justice Blair, Mr. Justice Burkitt, and Mb. Justice Aikman. 


Keaho Deo and another.Plaintiffs 

versus 

Had Das and others.Defendants.’*^ 


Joint Hindu family — Mortgage—Mortgage executed and registered by major 
son and by the father for himself and for a minor son — Registration — 

Act No, Til of 187? (Registration Act), section 35. 

A joint Hindu family consisted of the father and two sons, the one of full age, the other 
a minor. The father and the major son executed a mortgage of the joint family property, 
the father describing himself in the bond as acting for himself and as guardian and next 
friend of the minor son. The bond was registered on the admission of the father and the 
major son. 

Held, on suit by the mortgagees for sale, that there being no dispute as to the fact of the 
debt for which the mortgage was executed, and it not being alleged that such debt was incurred 
for any purpose which would exempt the son from the pious obligation of paying it, that 
there was no defect in the registration of the bond in suit which would prevent its aSecting 
the share of the minor son. Shankar Das v. Jograj Smgh, (1883) I. L. R., 5 All., 599, over¬ 
ruled. Muhammad F.wae v. Birj Lai, (1877) I. L. R., 1 All., 465. In the matter of Ram 
Chunder Bistcas, (1871) 16 W. R. C. R., 180, and Badri Prasad v. Madan Lai, (1893) 
I. L. R., 15 All., 75, referred to. 

Tins was a suit to recover the balance of a debt alleged to be due on a 
hypothecation bond dated the 1st February 1889. The defendants were 
Hari Das, and his two sons Babu Ram and Mannu Lai, the three defend¬ 
ants forming a joint Hindu family. At the time of the execution of the 
bond Mannu Lai was a minor and the bond purported to be executed by 
Babu Ram for himself, and by Hari Das “ for self and as guardian and 
next friend of Mannu Lai, minor, my son.” The bond was registered by 
Hari Das and Babu Ram, but did not purport to be registered on behalf 
of Mannu Lai. At the time of suit the defendant Mannu Lai was of full 
age, and in his w’ritten statement he took the plea that the bond sued 
on not having been registered at his instance was inoperative as 
against him. On the issue raised by this plea the Court of First Instance 
[283] (Subordinate Judge of Agra), relying on the ruling in the case of Shankar 
Das V. Jograj Singh, (1883) I. L. R., 5 All., 699, held that the person and pro¬ 
perty of Mannu Lai must be exempted from liability in respect to the bond in 

• First Appeal No. 270 of 1896, from a decree of Syed Siraj-ud-diu, Subordinate Judge 
of Agra, dated the 6th June 1896, 
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suit. The Court gave the plaintiiTs a decree against the two other defendants. 
Against this decree the plaintiffs appealed urging that the Court of First Instance 
was in error in holding that Mannu Lai was not liable to the plaintiffs’ claim. 

Pandit Moti Lai and Kunwar Parmanand, for the Appellants. 

Mr. B. A. Howard, for the Bespondents. 

Aikmaa, J. (Blair and Burkitt, JJ. concurring )—This appeal arises out 
of a suit brought by the plaintiffs, who are appellants here, on a mortgage 
bond, dated Ist February 1889. The defendants are a Hindu father, Hari Das, 
and his two sons, Babu Bam and Mannu Lai. The executants of the bond are 
Hari Das and Babu Bam. In the bond, llari Das describes himself as acting 
for himself and “ as guardian and next friend of Mannu Lai, minor, my son.” 
The bond was registered on the admission of the two executants, Hari Das and 
Babu Bam. 

The learned Subordinate Judge gave the plaintiffs a decree, but only as 
against the shares of Hari Das and Babu Bam, exempting the one-third 
share of Mannu Lai, on the sole ground that the bond had not been registered 
on his behalf. 

The judgment of the lower Court is based on, and is supported by, the 
•decision of the Court in Shankar Dan v. Jograj Singh, (1883) I. L. B., 
5 All. 599. The facts of that case were similar to those of the 
case before us. The bond in suit had been execpted by one Uarbans 
Singh for himself and as guardian of his minor son Jograj Singh, and by an 
adult son named Balbir Singh. It was registered on the admission of 
Harbans Singh and Balbir Singh. Tho learned Judges observe;—“There is 
no question but that Jograj Singh was an executing party to the 
bond by representation of his father. But he was not represented in the 
[283] registration of the instrument. Now, under section 35 of the Indian 
Begistration Act, as explained and applied by the Judicial Committee of the 
Privy Council in Muhammad Ewaz v. Birj Lai, (1877) I. L. B., 1 All., 465, 
this document was unregistered quoad Jograj Singh, disabled from executing or 
registering it by reason of minority ami not represented for the purpose of regis¬ 
tration by any person, far less by such a person as alone is capable of representation 
under part VI of the Begistration Act. This being so, the instrument on which 
the suit is founded shall not affect any immoveable property comprised therein, 
in so far as Jograj Singh is interested in the same.” In the result the learned 
Judges affirmed the decree of the lower Court which had dismissed the suit as 
regards Jograj Singh and his share of the property. 

When the present appeal came on for hearing before a Division Bench of 
this Court, the Judges composing that Bench, finding themselves unable to 
concur with the judgmeat in Shankar Das v. Jograj Singh, referred the appeal 
for hearing by a Full Bench, and it has now come before us for decision. 

With all deference to the learned Judges who decided the case of 
Shankar Das V. Jograj Singh, we find ourselves unable to agree with them in 
the view they took of the provisions of the Begistration Act. What section 35 
of that Act requires is that the persons executing tho document ” presented 
for registration should appear before the registering officer, either in person 
or by a duly qualified representative, assign or agent. When they so appear 
and admit execution, the registering officer must register the document, unless 
it appears to him that any of the persons by whom it purports to have been 
executed is a minor, an idiot, or a lunatic. It is the actual executants of the 
document who are required to appear. The law nowhere requires for the pur¬ 
poses of registration the appearance of the person on behalf of whom a document 
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purports to have been executed. The learned Judges who decided the case of 
Shankar Das V. Jograj Singh have, it appears to us, misapprehended the 
scope of the decision of the [284] Privy Council in Muhammad Egjaz v: 
Birj Lai, (1877) 1. L. R.. 1 All., 465, on which they rely. The documeqt in 
that case was a deed of sale which, on the face of it, purported to have4>eeb'. 
executed by three persons, namely, Mubaralc Jan, a Muhammadan lady, 
her two sons Hyat Muhammad and Salamat-ulla. There was an admiswbl) 
of execution by the two sons before the registering officer, but not by the 
third executant, Mubarak Jan. Under these circumstances their Lordships 
sustained the decree of the Court of First Instance which had held the deed of 
sale to he valid as regards the sons’ shares, but invalid as regards the shave 
of the mother. 

In the judgment in the case. In the matter of Ram Chunder Biswas^ 
petitioner, (1871) 16 W. R. C. R., 180, the following passage occurs:—“As all 
the parties to the deed in question by whom it purports to have been executed 
had appeared before the Registrar and admitted the execution of the deed, the 
Registrar to whom the same was presented for registration had nothing 
whatever to do with the recitals of that deed or with its possible operation as- 
regards parties who do not purport to execute it, and who must therefore be 
considered as third parties. If the Registrar finds that all the executants of the 
deed admit the execution, his duty is clear, that is, he must register the deed.” 

We concur in these observations. 

• 

For the above reasons we dissent from and overrule the judgment of this 
Court in Shankar Das v. Jograj Singh, (1883) I. L. R., 6 All., 599, and hold 
that there is no defect in the registration of the bond in suit which would 
prevent it affecting the share of the defendant Mannu Lai. The fact of the- 
debt is not disputed, and it is not alleged that it was incurred for any purpose- 
which would exempt the son from the pious obligation of paying it. On the 
authority of the decision of the Full Bench of this Court in Badri Prasad v. 
Madan Lai, (1893) I. L. R., 15 All., 75, the plaintiff’s are therefore entitled to,a 
decree against the whole of the joint family property hypothecated in the bond.. 

[283] We accordingly allow the appeal, and, modifying the decree of the- 
Court below, order that the defendants pay to the plaintiff or into Court the 
sum of Rs. 7,255-8-0 within three months from the date of this decree, in default 
whereof the'hypothecated property or a sufficient portion thereof shall be sold^ 
and the proceeds of the sale shall be applied in payment of what has been 
found due to the plaintiffs, and the balance, if any, shall be paid to the persons 
entitled to the same. The plaintiffs will get future interest on the sum decreed 
up to the date of realization and proportionate costs from the mortgaged pro¬ 
perty as well as from the person of the defendant Har Dasu Mai. The persons 
of Babu Ram and Mannu Lai are exempted. The costs will include the costs 
of this appeal. 

In the decree as modified we have left untouched that portion of the 
decree of the lower Court which awarded future interest as to which no appeal 
was preferred. 

Decree modified. 


NOTES. 

[The strict construction of sections 32—35 of the Registration Act (1877, 1906) was. 
adopted in (1915) .37 All., 49 P. C.] 


534 



JAGWANT SINGH &0. V. SILAM SINGH &C. [1899.1 I.L.R. 31 All. 286 


[ ai All. 185 ] 

APPELLATE CIVIL. 

The 25th March, 1899. 
Present: 

Mr. Justice Airman. 


Jagwant Singh and others.Plaintiffs 

versus 

Silan Singh and others.Defendants.’*^ 


Act No. I of 1872 {Indian Evidence Act) Section 116 — Admission — Estoppel — 
Admission of point of law no estoppel. 

An admission on a point of law is not an admission of a “ thing '* so as to make the 
admission matter of estoppel within the meaning of section 115 of the Evidence Act. Jutten- 
dro Mohun Tagore v. Oanendro Mohun Tagore (1872) L.R., Sup, I. A., 47, and Oopee Loll v. 
Mussamut Sree Chundraolee Buhoojee, (1872) 11 B. L. B., 391, referred to. 

The facts of this case sufficiently appear from the judgment of the Court. 

Maulvi Muhammad Ishaq for the Appellants. 

Mr. Abdul Baoof for the Bespondents. 

[286] Aikman, J. —This is an appeal by the plaintiff in the suit out of 
which S. A. No. 402 of 1898, decided this day, arose.* As stated in my judg¬ 
ment in that appeal, one Salig Singh died possessed of shares in three villages. 
The plaintiff sued to recover possession of those shares as Salig Singh’s heir. 
The learned Judge of the Lower Appellate Court decreed the plaintiff’s claim 
in respect of two of the villages, and dismissed his claim to the share in the 
third village, Banbhirpur. 

It is in respect of this dismissal that the present appeal is brought. 

Salig Singh died on the 2nd of October 1894. 

On 31st of October 1894 the parties to this suit presented a joint applica¬ 
tion to the Revenue Court, setting forth the fact of Salig Singh’s death, stating 
that they owned and possessed his share in Banbhirpur in the following way, 
namely, that the plaintiff owned and possessed one-third, the defendants 
Babu Lai and Silan Singh one-third, and the defendants Bechu Singh and Ram 
Karan Singh the remaining third, and praying for mutation of names in accord¬ 
ance with this division. The application was granted. It has been found by 
the lower Courts that the plaintiff and the two sets of defendants discharged 
a debt due from the estate of Salig Singh, the plaintiff paying one-third and 
each set of defendants one-third. The learned District Judge held that the 
plaintiff was bound by his admission in the mutation proceedings in regard to 
the share in Banbhirpur, and on this ground dismissed his claim to that share. 
In appeal here it is contended by the learned vakil for the appellants, who has 
argued the case very ably, that the plaintiff’s admission in the mutation pro¬ 
ceedings forms no bar to the assertion of his legal rights in the present suit. 
I am of opinion that this contention must bo sustained. When, in the muta¬ 
tion proceedings, the plaintiff stated that he and the two sets of defendants 
were, on Salig Singh’s death, theownersof his property in Banbhirpu in equal 
shares, he made, no doubt under a misapprehension as to what were his legal 
rights, a mistaken statement of law. By law the plaintiff was the sole owner. 

^ Second Appeal No. 403 of 1898, from a decrooofH. D. Griffin, Esq., District Judge of 
Azamgsrh, dated the 22nd February 1898, modifying a decree of Babu Raj Nath Prasad, 
Munsif of Azamgarh, dated the ISth December 1897. 
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t287] Now, it has been held that an adnaission on a point of law is not 
an adnaission of a ** thing,” so as to naake the admission matter of estoppel 
within the meaning of section 115 of the Evidence Act. In the case Juitendro 
Mohun Tagore v. Ganendro Mohun Tagore, (1872) L. R., Sup. I. A., 47, their 
Lordships of the Privy Council observed, at p. 71 of the judgment: The 

plaintiff is not bound by an admission of a point of law, nor precluded from 
asserting the contrary in order to obtain the relief to which, upon a true con¬ 
struction of the law, he may appear to be entitled.” In the case Gopee Loll 
V. Mussamut Sreechundraolee Bnhoojee, (1872) 11 B. L. R., 391, the validity 
of an adoption was in question. The plaintiff who maintained the validity 
of the adoption contended that the defendant was estopped by her previous 
admissions and conduct from disputing either the fact or the validity of the 
adoption. As to this plea their Lordships of the Privy Council remark, at 
p. 395 of the judgment:—"* It appears to their Lordships there is no estoppel 
in the case. There has been no misrepresentation on the part of the defendant 
on any matter of fact. She is alleged to have represented that Luchmunjee 
was adopted. The plaintiff’s case is that Luchmunjee was in fact adopted. 
So far as the fact is concerned, there is no misrepresentation. It comes to 
no more than this, that she has arrived at a conclusion that the adoption, 
which is admitted in fact, was valid in law—a conclusion which, in their 
Lordships’ judgment, is erroneous ; but that creates no estoppel whatever 
between the parties.” 

So in this case, wlwn the plaintiff stated in the mutation proceedings that 
the share of Salig Singh in Banbhirpur was in the possession of himself and 
the defendants, he stated what was a fact. But in statiag that on Salig Singh’s 
death he and the defendants became owners of tlie share, he gave expression to 
a mistaken proposition of law which, on the authorities quoted above, creates 
no estoppel as between him and the defendants. 

t288] There is another ground also on which I should be prepared to hold 
that there is no estoppel here. This is not the case of a person who knows or 
must be deemed to know the real state of things creating by his representation a 
belief in the mind of a person who does not know the real state of things. For, 
quite apart from any representation made by the plaintiff, the defendants must 
be doomed to have known what their legal rights were. 

The learned counsel for the respondents endeavoured to support the decree 
of the lower Court by a plea based on section 43 of the Code of Civil Procedure. 
It appears that the plaintiff brouglrt a suit on the allegation that in July 1896 
the defendants ousted him from land in Banbhirpur of whicli he was in joint 
possession with them, and it is argued that as ho did not then claim the whole 
share in Banbhirpur the provisions of the second paragraph of section 43 
preclude the maintenance of the present suit. 1 cannot sustain this contention. 
The cause of action in this suit arose on the death of Salig Singh, and is different 
from the cause of action in the previous suit, which was the ouster by the 
defendants in July 1896. 

As stated in my judgment in the connected appeal, the learned vakil for 
the plaintiffs-appellants admits that his clients are not entitled to an uncon¬ 
ditional decree, and that the decree in their favour should be made subject to 
their repaying to the defendants the .amounts which they disbursed towards 
defraying the debt '!ue from Salig Singh’s estate. 

With reference to the above findings 1 allow the appeal and decree the 
plaintiff’s claim subject to the condition that within three months from the 
date of this decree being certified to the Lower Appellate Court, they pay into 
Court the sum of Rs. 112, out of which Rs. 28 will be paid to each of the four 
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defeodanfes. If the plaiDtiffs fail to pay the above amount within the time fixed 
their suit will stand dismissed. 

Under the oircumstanoes of the case I direct that the parties bear their 
•own costs throughout. 

Appeal decreed. 


NOTES. 

[An admission on a point of law will not constitute an estoppel;—(1906) 3 A. L. J., 
534; (1906) 3 N. L. R., 72.) 


[289] The 4th April, ISDD. 

Present : 

Mr. Justice Banerji and Mr. Justice Airman. 

Dwarka Prasad.Defendant 

versus 

Lachhoman Das.Plaintiff.* 

Civil Procedure Code, section lOS — Decree ex parte— Suit to set aside as 
fraudulently obtained a decree ex parte— Application to set aside ex parte decree. 

An ex parte decree was passed against a defendant. The defendant judgment-debtor 
applied under section 108 of the Code of Civil Procedure to have .such ex parte decree set 
aside, but his application was dismissedas barred by limitation. Held, that the defendant was 
not thereafter precluded from bringing a suit to set aside the ex parte decree as having been 
obtained by fraud. PranNath Roy v. Mohesh Chandra Moitra, (1897) I, L. R., 24 Cal., 546, 
followed. 

The facts of this case are as follows :—An ex parte decree was passed against 
the plaintiff respondent on the 27th March 1895 The plaintiff applied under 
section 108 of the Code of Civil Procedure to have that decree set aside, on 
the ground that he had never received notice of the suit. The Court 
(Munsif of Gha/ipur) without taking any evidence dismissed the application 
as barred by limitation. From this order an appeal was preferred which 
was ultimately dismissed. Subsequently an application for review of the 
judgment was made under section 623 of the Code of Civil Procedure; but 
that application was rejected. The plaintiff then Instituted a regular suit in 
which he prayed that the decree of the 27th Marcli 1895 and all proceedings 
subsequent thereto might be set aside and declared null and void on the ground 
that the said decree had been obtained frau.lulontly by the defendant, (plaintiff' 
in the former suit) witliout the plaintiff’s knowledge on tlie basis of a fictitious 
bond, dated the 23rd May 1891. The Court of First Instance (Munsif of 
Ghazipur) dismissed the suit on the ground that it was precluded by the plain- 
tiff‘’s former application under section 108 of the Codo. The plaintiff appealed. 
The Lower Appellate Court (Subordinate Judge of Ghazipur) holding with refer¬ 
ence to the case of Pran Nath Roy v. Mohesh Chandra Moitra, (1897) I. h. E., 
24 Cal., 546, that the suit was not barred, set aside the decision of the Munsif 
and remanded the case, [290] under section 562 of the Code. From this order 
■of remand the defendant appealed to the High Court. 

Munshi Gobind Prasad, for the Appellant. 

Babu Bishnu Chandar Moitra, for the Eespondent. 

* First Appeal No. 134 of 1898. from an order of Maulvi Zain-ul-abdin, Subordinate 
Judge of Ghazipur, dated the 19th October 1898. 
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Banevji and Aikman, JJ. —The defendant-appellant obtained an ex poriA’ 
decree against the plaintiflf-respondent on the 27th March 1895. TheplaictifT 
made an application under section 108 of the Code of Civil Procedure to hava 
that decree set aside. That application was dismissed on the ground of limita¬ 
tion. He thereupon brought the present suit for a declaration that the ex parl& 
decree and all the proceedings relating to it were null and void. 

The ground upon which this suit was brought was that the defendant had 
fraudulently and collusively fabricated a bond purporting to be a bond executed 
by the plaintiff; that in furtherance of that fraud he had obtained an 
ex parte decree without the plaintiff’s knowledge, and had secretly and 
without the knowledge of the plaintiff caused attachment orders to be issued 
in execution of that decree. The Court of First Instance dismissed the suit, 
being of opinion that it was not maintainable. 

The Lower Appellate Court has set aside the decree of the Court of First 
Instance and remanded the case under section 562 of the Code of Civil Proce¬ 
dure. From that order of remand this appeal has been brought. The view of 
the Court below is supported by the ruling in Prayi Nath Roy v. Mohesh Chandra 
Moitra, (1897) T. Ij. R., 24 Cal., 546. The application under section 108 of the 
Code of Civil Procedure was never heard on the merits, and the ground upon 
which the present suit has been brought was never considered by the Court. 

We are of opinion that no sufficient ground has been made out for inter¬ 
fering with the lower Court’s order. The appeal is dismissed with costs. 

Appeal dismissed. 


MOTES. 

[ Those are similar (1901) 28 Cal., 475; (1902) 29 Cal., 396. 

But where the fraud itself was set up as a ground in the first application, the principle- 
of res judicata would apply :—(1907) 29 All., 212 ; G08.] 

[291J The 5th April, 1S99. 

Present: 

Mr. Justice Banbrji and Mr. Justice Aikman. 

Jhanday Lai.Plaintiff 

versus 

Sarman Lai.Defendant.* 

Cioil Procedure Code, section 588 (<?4 )—Appeal from order made under 
section 485 — Remand—Such order of remand not appealable — 

Civil Procedure Code, section 562. 

Held that no appeal would lie from an order of remand made under section 562 of the 
Code of Civil Procedure when such order was itself made in an appeal under section 588 
from an order under section 485 of the Code. Mathura Nath Ohose v. Nobin Chandra 
Kundu Biswas, (1897) I. L. R., 24 Cal., 774, followed. 

The plaintiff in this case applied for attachment before judgment of certain 
property of the defendant, namely, a decree obtained by him in another suit. 
A conditional attachment order was issued on this application, and notice was 
sent to the defendant to appear within a week and show cause against the 
attachment or furnish security to the amount of Rs. 1,200. The defendant 

* First Appeal No. 2 of 1899, from an order of W. F. Wells, Esq., District Judge of 
Agra, dated the Ist December 1698. 
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Appeared'within a week from the date when notice of the ahovementioned order 
Wks searyed on him to show cause, hut the Court (Munsif of Agra) held that the 
time was to be counted from the date of the order, and disallowed the defend¬ 
ant’s objections. The defendant appealed, and the Lower Appellate Court 
(District Judge of Agra) remanded the case to the Munsif under section 562 
of the Code of Civil Procedure, on the ground that the Munsif was wrong in 
finding the defendant’s objections to be barred. Against this order of remand 
the plainti|f appealed to the High Court. 

' Babu Parbati Charan Chatterji, for the Appellant. 

Maulvi Ohulam Mujtaha, for the Bespondent. 

Banerjl and Alkman, JJ. —The preliminary objection raised by Mr. Ohulanu 
Mujtaba that no appeal lies, must prevail. An order was made against the 
respondent for attachment before judgment under section 485 of the Code of 
Civil Procedure. An appeal was preferred from that order under cl. (24) of 
section 588 of the Code, and the Lower Appellate Court made an order of 
remand under section 562. This order of remand is the subject- [292] matter 
of the appeal before us. The last clause of section 588 provides that orders 
passed in appeal under that section shall be final. The order appealed from 
is an order passed under section 588, and therefore it is final according to the 
provision referred to above. It is true that section 688 allows an appeal from 
an order passed under section 562. But the order of remand from which an 
appeal is allowable must he an order which was not passed under section 588. 
The last paragraph of the section must be read as controlling the whole 
section and as barring a second appeal, where an appellate Court has made 
an order, whether for dismissing the appeal or decreeing the appeal or 
remanding the case before it. This view is supported by the ruling of the 
Calcutta High Court in Mathura I>Jath Ghose v. Nobin Chandra Kundu Biswas^ 
(1897) I. L. E., 24 Cal., 774, with which we entirely agree. We dismiss the 
appeal with costs. 

Appeal dismissed. 


NOTES. 

(Sec also (1911) 3.S All., 479 ; (1907) 3 M. I.. T., 249.] 


c 21 All. 292 ] 

The 6th April, 1899. 

Present : 

Mr. Justice Barerji and Mr. Justice Aikman. 

Abdullah.Defendant 

versus 

Amanat'ullah and others.Plaintiffs.* 

Muhammadan lato — Pre-emption—Suit by pre-emptor not entitled to claim 
the whole of the property sold—Plaintiff not obliged to frame his 
suit as a suit for the whole. 

Held, that where a pce-emptor by reason of the claim of other persons entitled equally 
with himself to claim pre-emption is only entitled to a certain portion of the property in 
respect of which he claims pre-emption, and not to the whole of it, ho is not bound to frame 

•First Appeal No. 7 of 1899, from an order of Babu Jai Lai, Subordinate Judge of 
Azamgarh, dated the 22nd December 1898. 
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his suit as a suit for the whole of the property sold, but only for so much as he would bo 
entitled to having regard to the claims of the other pre-omptors. Amir Ilasan v. Rahim 
Bakhsh, (1897) I. L. R., 19 All., 4G6, and Durga Praaadv, Munsi, (1884) I. L. R., 6 All., 423, 
referred to. Kashi Nath v. Mukhta Prasad, (1884) I. L. R., 6 All., 370, and Hulasi v. Sheo 
Prasad, (1884) I. L. R., C All., 455, distinguished. 

The plaintiffs, five in number, claimed to pre-empt five-sixths of certain 
property which had been sold to the defendant by one Balua. They did not 
sue for the whole of the property, [293] because, as stated in the plaint, 
the defendant vendee was himself possessed of equal rights of pre-emption with 
tlie plaintiff. The Court of First Instance (Munsif of Azamgarh) dismissed the 
suit upon the ground that the plaintiffs were bound to have sued for the whole. 
The plaintiffs appealed. The liower Appellate Courc (Subordinate Judge of 
Azamgarh) decreed the appeal and remanded the case to the Munsif under 
section 562 of the Code of Civil Procedure. That Court hold that as the plain¬ 
tiffs were not entitled to pre-emption in respect of more than five-sixths of the 
property sold, they were under no ohiigation to claim the whole in their plaint. 
Against this order of remand the defendant appealed to the High Court. 

Mr. Abdul ZJaon/and Maulvi Ghulam Mujtaba,lor the Appellant. 

Mr. Abdul Majid, Mr. Karama.t /irrsurn and Maulvi Muhammad Ishaq, lor 
the Respondents. 

Banerji and Aikman, JJ. --This is an appeal from an order of remand under 
section 562 of the Code of Civil Procedure in a suit for pre-emption based oh 
Muhammadan law. The appellant before us is the vendee and the respondents 
are the claimants for pre-emption. The vendee is admittedly a person who 
has the right of pre-emption as against a stranger. The plaintiffs, who are five 
in number, claimed five-sixths of the property sold to the defendant. The con¬ 
tention before us is that such a claim is opposed to Muhammadan law and 
should have been dismissed, that the plaintiffs were bound to claim the whole 
of the property sold, and that not having done so, they were not entitled to the 
decree which has been granted to them. It is not disputed that according to 
Muhammadan law, as explained in the ruling of this Court in Amir Hasan v. 
Rahim Bakhsh, (1897) I. L. R., 19 All., 466, when the purchaser is a person 
who would as against a stranger have the right of pre-emption, other persons 
entitled to jire-oraption are entitled to get the property divided per capita 
between all the persons possessing the right of pre-emption and claiming such 
right. Upon this [294] authority, which is r- t questioned on behalf of the 
appellant, it is conceded that the plaintiffs could not obtain a decree for more 
than a five-sixths share of the property sold. It is, however, contended that the 
plaintiffs were nevertheless bound to claim the whole of the property, although 
the Court could not decree to them more than a five-sixths share. In support 
of this contention the learned counsel for the appellant has referred us to the 
rule of Muhammadan law, which requires tliat a claimant for pre-emption 
should not split up the bargain and claim a portion only of the property 
sold, but should claim the whole of it. He relies on the rulings of this 
Court in Kashi Nath v. Mukhta Prasad, (1884) I. L. R., 6 All., 370, and 
Hulasi V. Sheo Prasad, (1884) 1. U. R., 6 All., 455. In our opinion these 
rulings do not support the contention of the learned counsel that in a suit 
like the present the whole of the property ought to have been claimed. They 
go no further than to lay down that a plaintiff claiming pre-emption must 
in his suit include the whole of that portion of the property sold to which 
his right of pre-emption extends. That this was the intention of the learned 
Judges who decided the two cases to which we have referred, is evident from 
the case of Dtirga Prasad v. Munsi, (1884) I. U. R., 6 All., 423. In his judg¬ 
ment in that case Mr. Justice Mahmood, who was a party to the decisions 
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relied on, observes :—“ I have no hesitafcion in laying down the general rule 
that every suit for pre-emption must include the whole of the property subject 
to the plaintiff’s pre-emption, conveyed by one bargain of sale to one stranger, 
and that a suit by a plaintiff pre-.emptor, which does not include within its 
scope the whole of such pre-empticnal property, is unmaintainable as being 
inconsistent with the very nature and essence of the pre-emptive right.” As 
we have said above, it is conceded in the present case that even if the 
plaintiffs had claimed the whole of the property they could not have obtained 
a decree for a larger share than the five-sixths which they claimed in the plaint. 
[296] On the authority of the ruling in Amir Hasan w. Bahini BakJish referred 
to above, their right of pre-emption extended to a five-sixths share only, and 
as they have claimed that share we are unable to hold that in doing so they 
have transgressed any ruie of Muhammadan law. The learned counsel 
on both sides have referred us to original authorities of Muhammadan 
law which have been translated and laid before us, and we are indebted 
to the learned counsel for the help they have thereby rendered to us. 
But we are unable to find anything in the authorities cited which requires 
that, whatever may be the extent of the share to which the pre-emptor may 
be entitled by virtue of his right of pre-emption, ho is bound in his suit 
to claim the whole of the property sold to the vendee when the 
vendee is himself a pre-emptor. It is true that every person having 
the right of pre-emption is entitled to pre-empt the whole property sold, but 
when more persons than one have equal rights of prtf-emption, there exists 
what the authorities of the Muhammadan law call an impedimant to pre¬ 
emption, and unless the impediment is removed by the rival pre-emptor 
" relinquishing the right before the e'stablishment of his ownership,” the 
remaining pre-emptor is not entitled to the whole. ” It is mentioned in 
Nihaya that when one of them surrenders his right the only alternative for 
the other is either to take the whole or relinquish it.” (Radd-ul-Muhtar, 
Egyptian edition, p. 216). It follows that where the purchaser is himself a 
pre-emptor, one of several pre-emptors is entitled to the whole only when the 
purchaser surrenders the purchase. Where no such surrender has been made 
the several persons entitled to pre-emption who claim their right of pre¬ 
emption have only the right to get the property equally divided per capita. 
The passage from the Fatawa Alamgiri cited on page 472 of 1. E. R., 19 All., 
establishes this proposition. That passage is as follows:—“ If a person 
purchases a house of which he is a pre-emptor, and then appears another 
pre-emptor having an equal right with him, the Qazi (Judge) will pass a decree 
for one half.” It is urged that [296] as a purchaser has the option of sur¬ 
rendering the property at any time before decree, it is the duty of a person 
claiming pre-emption to claim the whole property. The authorities on this 
point are somewhat conflicting, but we think that the conflict has been 
well reconciled by the author of the Radd-ul-Muhtar in the work called 
Tankih Hamidia Vol. ii, Egyptian edition, page 182, in the following 
passage, which has been translated for us :—“ It seems that the meaning 
is this, that when he (pre-emptor) wishes to take a portion after having 
made the immediate demand and the demand with invocation of witnesses, 
the right is not extinguished, but if he demands a portion in the beginning, 
his right of pre-emption falls to the ground.” This passage shows that 
what the Muhammadan law requires is that the immediate demand and 
the dem&ind by invocation of witnesses should be made in respect of the 
whole property sold which the pre-emptor would have been entitled 
to claim had it been sold to a stranger instead of to one having an 
equal right of pre-emption with him. But this does not require that when, 
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■a claimant for pre-emption who has complied with the above rule has to 
resort to a Court to enforce his right against a purchaser who is himself a 
pre-emptor within the meaning of the Muhammadan law, he is bound to claim 
Anything beyond what he is entitled to obtain. We have not been referred to 
any authority which goes tlie length of directing that in such a case the suit 
must relate to the whole of the property sold, although the plaintiffs might be 
entitled to a decree for a portion of it only. The purchaser, who is himself a 
pre-emptor, is given the option of surrendering the whole upon the immediate 
demand and the demand by invocation of witnesses being made. When be 
makes such a surrender there is no occasion for resorting to a Court to en¬ 
force any right. When, however, a surrender has not been made, but, as in 
this case, the plaintiff’s right of pre-emption is denied before suit and his 
■demand is resisted, there is no obligation upon the plaintiff to claim anything 
in excess of what he is legally entitled to. This is consistent with the rule of 
[297] justice, equity and good conscience which is the rule applicable to oases 
of pre-emption, and there is nothing in the Muhammadan law, as far as we are 
aware, which militates against it. This appeal must fail. We dismiss it 
with costs. 

Appeal dismissed. 


[21 iWl. 297 J 
The 7th April, 1899. 

Present; 

Sir Arthur Strachey, Knight, Chief Justice, and Mr. Justice Knox. 


Kausalia and others.Defendants 

versus 

(xulab Kuar and others.Plaintiffs.’’ 


Land-holder and tenants — Trees—Property in trees growing on tenant’s 
holding—Burden of proof—Civil Procedure Code, section 561 — 
Appeal—Objections by respondents—Letters Patent, section 10. 

Held, that the property in trees growing on a tenant’s holding is, by the general law, 
vested in the zamindar, and a tenant is not entitled, in the absence of special custom, the 
burden of proving which is on him, to cut down and sell such trees. Imdad Khan v. Bhagirath, 
(1888) I. L. R., 10 All., 159; Nafar Chandra Pal Chowdhuriv. Ram Lai Pal, (1894) I. L. B., 
22 Cal., 742, and Ruttmiji Edulji Shel v. The Collector ofTanna, (1867) 11 Moo. I. A,, 295, 
referred to. 

Held also, that section 561 of the Code of Civil Procedure is not applicable to appeals 
under section 10 of the Letters Patent. 

The facts of this case suiliciently appear from the judgment of the Court. 

Babu Jogindro Nath Chaudhri and Pandit Moti Lai, for the Appellants. 

Babu Devendro Nath Ohdedar, for the Respondents. 

Knox, J. (Strachey, C.J., concurring ).—The respondents to this appeal 
(plaintiffs in the Court of First Instance) came into Court as zamindars or 
landholders of certain land, situate within which was a grove of trees. Their 

• Appeal No. 24 of 1898, under section 10 of the Letters Patent. 
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fXMitioQ as zatnindars 'was expressly admitted by all the defendants who now 
appear as appellants in the appeal before us. Their claim was for an injunction 
to restrain the defendants from cutting and selling the trees in this grove and 
for the recovery of damages or compensation on account of certain trees, which, 
according to them, some of the [2983 defendants had illegally sold to other of 
the defendants, and which trees the last named defendants had illegally sold. 
The plaintiffs in a replication filed hy them on the 21st of March 1896, admitted 
that they were not the owners of these trees, but only of the ground on 
which the trees stood. The District Judge of Allahabad upon hearing the appeal 
from the Court of the Munsif, who had dismissed the claim, held that the 
burden of proving that they had a right to the relief they sought lay upon the 
plaintiffs. He held it was for them to prove the custom set up by them, viz., 
that they were empowered to interfere with the defendants and to prevent 
them from cutting and selling the trees standing in the grove in dispute, and 
that, as they had failed to prove it, their claim was rightly dismissed, and he 
accordingly dismissed the appeal before him. 

The plaintiffs then came to this Court and impugned the judgment of the 
District Judge, first, upon the ground that the burden of proof had been 
wrongly laid upon them; and, secondly, upon the ground that, if it did lie upon 
them, the entries in the wajib-ul-arz, which they had proved and which were 
in their favour, sufficed to shift the burden of proof on to the respondents. The 
appeal was heard by Mr. Justice Burkitt. That learned Judge, following the 
precedent laid down in Imdad Khan v. Bhagirath, (1888) I. L. R., 10 All., 159, 
held that the property in trees growing on land in agricultural villages and on 
occupancy holdings vests in the zamindar subject to any customary right which 
may he established by tenants to cut down and to remove or take the produce 
of the trees. The entries in the village record-of-rights, he considered, did not 
in any way affect the question. Ho called for a finding upon the issue :—Have 
the defendants established hy evidence any legal binding custom authorizing 
them to cut down and sell or otherwise dispose of the trees standing in the 
disputed grove ? The finding on this issue was against the respondents, and 
"the appellants’ (plaintiffs') claim, so far as regards the injunction asked for by 
them, was granted. 

[299] The defendants have now come under the Letters Patent, section 10, 
and ask us to reconsider the question of burden of proof. They made no 
attempt to deal with the precedents cited in the judgment now appealed from. 
Their case was that upon the pleadings the issue remitted did not arise. It 
had been admitted that they were owners, and their contention was that so 
long as they continued to occupy the grove they had a perfect right to deal 
with the trees as they chose. 

On referring to Imdad Khan v. Bhagirath, (1888) I. L. R., 10 All., 159, 
we find that in that case, as in the present, the trees were the property of 
occupancy tenants, and the suit was a suit brought by the zamindar for 
eancelment of a deed of sale under which the tenants, relying on their right 
as owners of the trees, had purported to sell them to others. Upon a review 
of earlier oases decided by this Court the learned Judge who decided that 
appeal found that the trees upon an occupancy holding, whether planted by 
the tenant himself or not, belong and attach to such occupancy holding, and 
like it are not susceptible of transfer by the occupancy holder. It does not 
appear in the case before us what was the precise nature of the appellants’ 
holding, but unless it were tbe holding of an exproprietary tenant, it could not 
be a holding susceptible of transfer. It is nowhere pleaded, and it certainly 
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would have been pleaded had there been any ground for it, that the tenancy 
was an exproprietary tenancy. 

The case of Nafar Ohandra Pal Chowdhuri v. Ram Lai Pal, (1894) I. L. R., 
22 Cal., 742, was a similar case. There two Judges of the Calcutta High Court, 
after considering a number of cases on the point, held that the property in trees 
on a tenant’s holding is by the general law vested in the jiamindar. In Ruttonji 
Edulji Shet v. The Collector of Tanna, (1867) 11 Moo., I. A., 295, the Privy 
Council decided that the trees are part of tlie land on which they stand, and 
the right to cut them down and sell them is incident to the proprietorship 
of the land. Much was made of the admission by the respondents 
[SOOj that they were not the owners of the trees in the grove, but of the 
ground under the trees and of the claim being based on custom and usage as 
recorded in the village administration paper. Bub this admission must be 
read with paragraph 3 of the plaint. The two read together satisfy us that 
the admission was intended to be that while the defendants (appellants) were 
in po.ssession, and the respondents were not owners in the sense of full and 
unlimited ownership, still they were owners of the ground on which the trees 
stood, and by virtue of this claimed the right to restrain the appellants from 
cutting down and selling the trees at the free will and pleasure of the latter. 

In this view of the case we think the burden of proof was rightly laid and 
that the appellants did not prove any custom derogating from the general law. 

The respondents* have filed a paper which they term objections under 
section 561 of the Code of Civil Procedure. Section 561 is a section which 
applies to appeals from original decrees. It is true that section 590 of the 
Code makes the provisions of this section applicable, so far as may be, to 
appeals from orders, and section 587 similarly makes them applicable to second 
appeals, but no statute or rules have been pointed out to us making the terms 
of this section applicable to Letters Patent appeals. Nor can it be pointed 
out that the section has over been made use of in Letters Patent appeals. 

We dismiss the appeal with costs to be borne by the appellants and we 
also disallow the objections with costs. The costs of the appellants, so far as 
the objections are concerned, will be borne by the respondents. 

Appeal dismissed. 


NOTES. 

[ As regards the right to trees, this was followed in (1901) 23 All., 211; (1908) 4 
N. L. R.. 101; (1906) A. W. N., 140 ; (1910) 11 C. L. J., 209 ; (1910) 5 I. C., 266 (All.). 
See (1907) 29 All., 484, where it was held that the landlord also could not, during the tenancy, 
cut down the trees. 

As regards the question relating to appeals, see also (1907) 18 M. L. J., 167.3 
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[801] The 8th April, 1899. 

Present: 

Mr. Justice Baner.7i and Mr. .Iustice Airman. 


Dharam Singh and others.Defendants 

versus 

Angan Lai and others.Plaintiffs.^ 


Ilindu Law—Joint Hindu family—Liability of sons to pay debts incurred 
by father — Creditor's remedy against sons not barred by reason of 
his having sued the father separately —Mortgage—Act No. IV 
of 1882 {Transfer of Property Act), section 85. 

Although a decree may have been obtained against the lather of a joint Hindu family 
for a debt incurred by him, a yubsaquaiit suit is maintainable against the son in respect of 
the same debt for the enforcement of the son's liability for it, such debt being one which the 
son is legally bound to p<ay. 

The creditor may in his original suit implead the son, but his omitting to do so will 
not deprive him of his subsequent remedy against the son. 

Thera is no diSerenoa in principle as regards the subsequent remedy of the creditor 
against the ion between the case of a debt secured by a mortgage and a simple money debt. 

Lachmi Narain v. Kunji Lai, (1994) I. H. 11., 1C All. 449; Balfnnkund v. Sangari, (1897) 
I. L. R., 19 All., 379 ; Bhawani Prasad v, Kallu, (1895) I. L. R., 17 All., 537 ; Ramasami 
Nadan v. Ulaganntha Ooundan, (1898) I.L.R., 22 Mad., 49 Ariabiidra v. Dora Sami, (18&8) 
I. L. R., 11 Mad., 4l3 and Hanomi Babiiasin v. Modhun Mohim, (1885) I. L. R., 13 Cal., 31, 
referred to. 

The obligation of a Hindu son to pay his father’s debt is not an obligation which he 
has incurred jointly with his father, and the creditor’s cause of action is not a single cause of 
action which is exhausted upon a decree being obtained against one of them only. Htmendro 
Coomar Mullick r. Rajetidro Lall Moonshee, (1878) I.L.R., 3 Cal., 363; Dhunput Sing v. 
Sham Soonder Milter, (1879) I. L, B., 5 Cal., 292, and Hoare -v. Nibltll, L. B,, 1891, 
1 Q. B., 781, referred to. 

The facts of this case sufficiently appear from the judgment of Banbbji, J. 

Munshi Ram Prasad and Pandit Sundar Lai, for tlie Appellant-s. 

Babu Jogindro Nath Chaudhri and Babu Durga Charan Banerji for the 
Bespondents. 

Banerji, J. —For a proper understanding of the questions raised in this 
appeal it is necessary to state the following facts. [802] One Lekhraj, whose 
sons and grandsons are the appellants before us, executed two mortgages in 
respect of the same property, which was ancestral property, in favour of 
Bhawani Prasad, the deceased father of the plaintiffs-rospondents, on the 
29th of June 1879, and the 30th of July 1880 Bhawani Prasad sued 
Lekhraj upon the mortgages and obtained u decree for sale on the 18th of 
August 1887. He did not make the present appellants parties to his suit. 
The mortgaged property was sold by auction on the 23rd of July 1869, in 
execution of the decree, and the present plaintiffs (Bhawani Prasad having in 
the meantime died) purchased it. Lekhraj had mortgaged the same property 
to one Chandan Singh on the 30th of November 1874. Sobha Bam and 
Qanesh Lai, the sons of Chandan Singh, brought a suit upon that mortgage, 

* First Ap|>eal No 367 of 1896 from a decree of Rai Anant Ram, Additional Subordinate 
Judge of Aligarh, dated the 30tb June 1896. 
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obtained a decree, and in execution of it caused the mortgaged property to be 
advertised for sale. Tiiereupon the present plaintiffs who, as stated above, 
had already purchased the property, satisfied the decree on the Slst of 
December 1889, by payment of Rs. 1,612-14-5, the amount due upon 
it, and remained in possession of the property. On the 26th of November 

1895, Dharam Singh, Bhawani Singh, Jiwa Ram and Ram Charan, the four 
sons of Lekhraj, sued the present plaintiffs for recovery of possession of a 
four-fifths share of the property, on the ground that the property was ances¬ 
tral, that tliey had not been joined as parties to the suit brought by Bhawani 
Prasad upon liis mortgages, and that the decree obtained by Bhawani Prasad 
could not consequently affect their interests in the property. On the 11th of 
March 1890, a decree was passed in their favour on the strength of the ruling 
of tile majority of the Pull Bencli in Bliatoam Praxad v. Kallu, (1895), I. L, R., 
17 All., 537. Thereupon tlio present suit was instituted on the 25th of March 

1896, against the sons and grandsons of Lekhraj, to recover four-fifths of the 
amount due under tlio mortgages in favour of Bhawani Prasad, and of the 
amount jiaid hy the plaintiffs on account of Ghandan’s mortgage by sale of the 
four-fifths share of [303] the mortgaged property for which the sons of 
Tjekliraj had obtained their decree. 


The Court below has decreed tlie greater portion of the claim. The 
defendants have preferred tliis appeal, and the plaintiffs have taken objections 

under section 501 of tlie Code of Civil Proce<luro. 

• 

In order to clear the ground it may ho stated that it is not contended in 
tliis appeal that the debts incurred by Lekhraj, in respect of which decrees for 
sale wore obtained, wore tainted with irnniorality, nor is it suggested that they 
were not in fact incurred, or tliat at the time when the suits for sale were 
instituted against Ijckhraj tlio claims of the mortgagees were time-barred. It 
may also bo ohsorvod that, although in the memorandum of appeal to this 
Court pleas wore taken to the effect that sections 13 and 43 of the Code of Civil 
Procedure barred the claim, the learned advocate for the appellants did not 
press those pleas. Ffaving regard to the fact that the present defendants were 
not parties to the suits brouglit against Lekhraj those pleas could not be 
sustained. The only contention of the learned counsel in the argument before 
us was, that the original mortgagees having sued their mortgagor, Lekhraj, 
upon the mortgages executed hy him, and obtained decrees which were 
enforced, it was not open to tlie plaintiffs who stand in the shoes of the 
mortgagees to maintain the present suit in respect of the same debts. He 
does not urge that section 85 of tlie Transfer of Property Act, 1882, stands in 
the way of tlie plaintiff.s and precludes them from bringing this suit. He 
concedes that, alt hough the sons of the mortgagor, of whose interests in the 
mortgaged property the mortgagees had notice, were necessary parties to the 
mortgagees’ suits, and the result of the omission to join them in the suits was, 
according to the rulings of this Court, that the suits were liable to dismissal,’ 
there is nothing in section 85 which forbids the institution of a second suit 
against persons who were not parties to the former suits. This is what was 
practically held hy the Full hi Balmakundy. Sanaari (1897) I L R IQ 

All , 379 I, 


[304] Mr. Bam Prasad, however, argues that on general principles a 
second suit is not maintainable after judgment has been obtained and recovered 
upon the original debt. Ho refers to the case of joint obligors of a bond and to 
the rule which obtains in England that “ a judgment recovered against one of 
joint obligors of a bond merges the joint liability on the bond, and is a bar to an 
action against the others.” (See Leake on Contracts, 3rd edition, page 808 ) and 
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the oases cited therein. See also Hoarc v. Nihloll, L. R., 1891, 1 Q. B., 781. 
Whether the law' in this country is the same or not, it is not necessary in this 
case to decide, as I am of opinion that the analogy of the liability of joint debtors 
under the same contract does not apply to the case of the pious liability of a 
Hindu son for the debt of his father not tainted with immorality. Snob liability 
arises, not from the contract entered into by the fatlier, but from the fact that 
he is the son of the father and that the debt incurred by the father is of such a 
nature that it is the duty of the son to pay it. It is a liability which the Hindu 
law imposes on the son, and is independent of the contract made by his father. 
Whether the debt of the father has merged in a decree, or whethoL it subsist as 
a debt in respect of which no decree has been passed, the son is liable for 
it, provided that it was not incurred for immoral or impious purposes. The 
question we have to determine is whether the creditor's remedy against the 
son for the enforcement of the latter’s liability is lost to the creditor l)y reason 
of hisomitting to make the son also a party to the suit against the father. 
Their Lordships of the Privy Council have held in several well-known cases, to 
which it is unnecessary to refer in detail, that the son’s liability for his father’s 
debt is unaffected by the jjrocedure to which the creditor may have 
resorted against the father alone for the recovery of the debt. In Nanumi 
Bahuasin v. Modhun Mohan, (1885) 1. L. R., 13 Cal., iH, their Lord- 
ships said:—The decisions have for some time e.stahlished the principle 
that the sons cannot set up their rights against their fatlior’s alienation for an 
antecedent debt, or against tiro creditor’s remedies f®r their debts, if not 
[SOS] tainted with immorality.” “ If the father’s debt was of a nature to support 
a sale of the entirety, ho might legally have sold it without suit, ortho creditor 
might legally procure a sale of it by suit. All the sons can claim is that,not being 
parties to the sale or execution proceedings, they ought not to he barred from 
trying the fact or the nature of the debt in a suit of their own.” From these 
observations of their Lordships it is clear that, despite the passing of a decree 
against the father alo'no, the son may bring a suit to try the fact and the nature 
of the debt of the father. Upon the same principle on which a suit is allowable 
to the son, it seems to me it is open to the father’s creditor to bring a suit 
against the son to establish the latter’s obligation to pay !iis father’s debt. In the 
case of a debt not secured by a mortgage it was hehi by tliis Court in Lachmi 
Narainv. Kunji Lal, (1891) I.L.R., Ki All., 419, that “if the creditor desires to 
obtain a remedy against the ancostr il property, or any part of it, in the 
hands of the son, ho must seek tliat remedy in suit against tho son.” That 
ruling was approved of in the Full Bench case of Bhatiuini Prasad v. Kallit, 
(1895) I. L. R., 17 All., 537, and is an authority, so far as this Court is 
concerned, for the proposition that, although a decree may have been 
obtained against the father, a subsequent suit is maintainable against the 
son, in respect of tho same debt, for tlie onforcemout of tho son’s liability for 
it. In the case of a simple debt the creditor could, if he had so chosen, have 
made the son a party to his suit against the father [see lianiiLsami Nad an v. 
Ulaganatha Goundan, (1898) I. L. R., 22 Mad., 19]. The fact of his omit¬ 
ting to implead the son in his first suit has been held not to preclude him from 
suing tho son afterwards. In my opinion tliero is no dilferooce in (uinciple, so 
far as the present question is concerned, between the case of a doub secured by 
a mortgage and a simple money debt. In the case of a mortgage debt the 
creditor was boun'd under section 85 of Act No. IV of 1882, ss interpreted by, 
this Court, to make the son a party to his suit, if he had notice of tho son’s 
interests. [306] The effect of his omission to do so is that the uocreo obtained 
against the father 'alone is not enforceable as such against tho son’s interests 
in the mortgaged property, and this is what was held by the majority of the 
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Full Beneh in Bkawani Prasad v. Kallu, referred to above. , I am unable to 
hold that in the case of a mortgaf^e debt the creditor is in a worse position 
than tba holder of an unsecured debt. As regards debts of both descrip¬ 
tions the liability of the son to pay them is the same. If in tbo one ease the 
creditor is not precluded from bringing a subsequent suit against the son to 
enforce the latter’s liability, I can see no principle or rule of law which bars a 
simitar suit in the other. It is conceded that section 85 of the Transfer 
of Property Act, 1882, is no bar to it. In Bhatoani Prasad v. Kallu the 
argument proceeded on the assumption that such a suit would be maintainable. 
In my dissentient judgment in that case I said, at p. 649:—" It is said that 
the creditor will not be without his remedy, and that he will still be able to 
bring a suit against the sons to enforce his mortgage against their interests 
in the ancestral estate on the ground of their pious obligation to pay their 
father’s debts. It cannot possibly be held that no remedy will be open to the 
creditor, as such a decision will render the rulings of their Lordships of the 
Privy Council on the question of the liability of Hindu sens in respect of their 
father’s debts wholly nugatory.” To this view I still adhere, and I do not find 
from the report that on this ixtint niy learned colleagues expressed a different 
opinion. In Ariabudra v. Dorasami, (1888) I. L. B., 11 Mad., 413, it was held 
by the Madras High Court that ” an execution-creditor is not precluded from 
instituting an independent suit against the appellants (sons) to recover from 
them the balance of the judgment-debt which remained unsatisfied, to the 
extent of the value of^ho ancestral property which had come to their hands.” 
That was a case in which a mortgagee, who had obtained a decree for sale 
against the father without joining the sons as parties, brought a suit against 
the sons to recover the [307] balance of the judgment-debt from their 
interests in the mortgaged property, the Court executing the decree having 
allowed the objections of the sons respecting the sale of those interests. That 
case is therefore very similar to the present case, and supports the respondent’s 
contention that a suit like the present is maintainable. The learned Judges 
who decided that case repelled the plea that section 244 of the Code of Civil 
Procedure was a bar to it, and held that the limitation applicable to it was that 
proscribed for a suit to enforce a mortgage. I agree with the view of the learned 
Judges, and hold that a suit like the present, in which it is sought to enforce 
against Hindu sons their pious obligation in respect of their father’s debts not 
tainted with immorality, is maintainable, whether tbo debts were or were not 
secured by a mortgage, and whothor a decree in respect thereof has or has not 
been obtained against the father alone. Wo have not been referred to any 
ruling in which a contrary view' has been held, and I think the principle of the 
unreported judgment of my brothers Blair and BurKITT in second appeal 
No. 426 of 1898, decided on 20th July 1898, to which the learned vakil for 
the respondents has invited our attention, to some extent favours the respond¬ 
ent’s case. 

As I have already said, tiro an.’ilog^’ of a decree against one of several joint 
promisors does not apply to a case of this description. The obligation of joint 
contractors has been held to be single and undivided, and the cause of action 
against them to be one and tlie same. It was observed by QaBTH, C. J., in 
Hemendro Coomar Mullick v, Eajendro Lali Moonshe.e, (1878) I. L. B., 3 Cal., 
353, that the cause of action is exhausted and satisfied by a judgment being 
obtained by the plaintiff against all or any of the joint contractors whom he 
chooses to sue. If a plaintiff under such circumstances were allowed to sue 
each of his co-debtors severally in different suits, he would be practically 
changing a joint into a saveral liability.” It has bean hold that where the 
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obHgstioo is joint and several “ a decree obtained against one of the promisors 
C«M1 without satisfaction is no bar to a suit against another.”— iDhunput 
Sing V. Sham Soonder Hitter, (1879) I. L. B., 5 Cal., 2921. The obligation of a 
Hindu son to pay his father’s debt is not an obligation which he has incurred 
jointly with his father ; and the creditor’s cause of action against the father 
and the son is not a single cause of action which is exhausted upon a decree 
being obtained against one of them only. A judgment recovered against the 
father only does not therefore bar a suit against the son. The fact of the 
mortgaged property having been once sold by auction in execution proceedings 
against the father alone does not amount to a satisfaction of the decree, where, 
as in this case, a large part of the property sold has been taken out of the 
hands of the creditor, purchaser, by the sons on the ground that they were not 
joined as parties to tho creditor’s suit. As four-6fths of the property which 
the creditor purchased at auction in satisfaction of his debt has been deo<reed 
to the sons, and the creditor has thus been deprived of that portion of the 
property, his debt must be hol'd to have remained pro tanlo unsatisfied. And 
as it has not been established that the debt was tainted with immorality, the 
sons, defendants in this case, arc liable for it. There may, it is true, be in¬ 
stances in which the interests of the father alone fetched at auction-sale a 
price sufficient for the complete s itisfaction of the debt. In such a case there 
would be no debt of the father duo to the creditor for which the latter might 
proceed against the sons. But it has not even been hinted that this is a case 
of that description. The plaintiffs were therefore entitled to claim the amount 
decreed to them. No objection was taken in the argument before us as to the 
form of the decree passed by tho Court belovv. As no other point was argued 
before us, this appeal must fail and be dismissed with costs. 

The objections under section 561 of tho Code of Civil Procedure are not 
pressed and are dismissed with costs. 

Aikman, J.—I concur. 

Appeil dismissed. 

NOTES. 

[ This was followed in (1901) 23 All.. 356 ; (1907) ‘29 All., 544 ; (1902) 25 All., 162; 
(1907) 11 C.W.N., 403 ; 5 C. L. J., 315; (1907) 12C. W. N., 107 ■. 6 C.L.J., 612 ; (1906) 0 0. 
C,, 860; (1908) 11 O. C , 334. In (1900) 22 All., 394 the correct form of decree in such cases 
is pointed out. 

See also (1900) 22 All., 307 ; 25 Bo«n.,378 ; 34 All., (iOl ; 33 Mad., 317 where the rule 
in King v. Hoare was considered.] 

[809] The 26th April, 1899. 

PbesbNT: 

Mk. .Justice Blair and Mr. Justice Burkitt. 


Muhammad Hamid-ud-din....Plaintiff 

versus 

Shib Sahai and others.Defendants.’ 


Mortgage—Sale of mortgaged property under a decree other than a decree 
bn the motrgage—Mortgage not disclosed—Effect of such non-disclosure, 
on mortgagee’s rights under his mortgage — Estoppel. 

Held that a mortgagee who causes tho mortgaged property to be sold in execution of a 
decree other than a decree obtained upon his mortgage, without notifying to intending put- 
chasers the existence of his mortgage lien is estopped for over from setting up that lien 

• First Appeal No. 52 of 1897, from a decree of Pandit Raj Nath Sahib, Subordinate 
Judge of Moradabad, dated the 11th December 1896. 
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against the title of a bond fide purchaser. Agar Chafid Guman Chand v. Rakhma Hanmdnt, 
(188g) I.L.R., 12 Bom., 678, and DuUab Sirkarv. Krishna Kumar Bakshi, (1869) 3 B.L.B., 
407, followed. 

The facts of this case sufficiently appear from the judgment of the Court. 

Tha Hon’hle Mr. Conlan and Mr. AmirucMm, for the Appellant. 

Pandit Sundar Lai and Mr. J. Simeoji, for the Respondent. 

Blair and Burkitt, JJ. —This first appeal arises out of a suit in which one 
Hamid-ud-din claims possession of a biswa share in certain muafi land and 
two sihams out of 40 sihams of matiza Mahesra. He also claims a declaration 
of his right and title to three sihams of the same milk in the possession of 
mortgagees. In 1871, Harsahai, the ancestor of the present defendants, 
brought a suit upon a hypothecation bond of 1865 and got a decree in 1871. 
In the year 1872 he obtained decrees upon two other hypothecation bonds. 
The decree of 1871 was a decree upon a bond given by one of two brothers in 
which he hypothecated a 5 biswa share in mauza Mahesra. The bonds upon 
which the decrees were obtained in 1872 were bonds executed by both brothers 
hypothecating the same shares. The decrees of 1872 were first put into execu¬ 
tion and one-half of the hypothecated property was sold, the price of that 
half satisfying the two decree.s. In 1879 Harsahai attached and sold in execu¬ 
tion of a money decree the 2i biswas which remained unsold upon the 
execution of the previous [310] decrees and purchased them himself 
in the name of his son. He tlien proceeded to put into execution the decree 
of 1871, and in execution of that decree a proclamation of sale was made, and 
he put up for sale and himself purchased the one-half of the property which 
had been sold under the decree of 1872. The purchaser under the decree of 
1872 is the plaintiff here. He now seeks to recover possession of thattwo-and- 
a-half biswas. It has been contended on behalf of the appellant that the Sub¬ 
ordinate Judge has wrongly found against him upon two issues fatal to his 
case. He has found first of all, that his claim is barred by limitation, the 
defendant having been in possession of the property for more than twelve years. 
He has also found that the plaintiff, when he purchased tlie shares at the sale 
of 1872, had notice of the decree of 1871 held by Harsahai. The finding of 
limitation is ap})arently based upon no evidence, and such evidence as we have 
before us shows that within the period of twelve years the defendants have 
filed a suit in which they allege dispossession of themselves. That suit was 
filed against the present plaintiff for tho profits he had, as was alleged, received 
during tho period of such dispossession. Upon tho question of notice, we find 
that tho Judge relies upon evidence of certain payments made at a period years 
after the sale for satisfaction of some lien. It has been shown to us to demon¬ 
stration by documents on the record that such payments did not refer to the 
lien of Harsahai, the right to enforce which is disputed in the present suit; and 
indeed proof of knowledge at any time subsequent to the sale will be no proof 
of knowledge at the time of sale. Our attention has been called to two oases 
which seem to us accurately in point. Tho case of Agar Chand Guman Chand 
V. Rakhma Ilaninant, (1888) I. L. R., 12 Bom., 678. and the case of Dullab 
Strkar v. Krishna Kumar Bakshi, (1869) 3 B. L. R., 407. In those 
cases it was held that a decree-holder who, having a prior incumbrance, 
puts up for sale in execution of another decree such property without 
notifying that he has such a lien, is estopped for ever from setting up 
that lien against the title of a purchaser. Those rulings are not 

[311] merely an authority, but they are founded upon elementary principles 
of equity. It is manifest in this c.i.so that tho sale of tho property as unincum¬ 
bered was a mala fide sale and fraud upon all intending purchasers. 
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For these reasons we allow the appeal, set aside the decree of the Court 
below, and decree the suit of the plaintifi in terms of the prayer in the plaint, 
with costa. 

Appeal decreed. 

NOTES. 

IThe rule of estoppel was applied in (1900) 14 C. P. Ti. R., 17 ; (1906) 2 N. L. R., 106. 
See also (1907) 35 Cal., 01; (1915) 37 All., 165, acooriling to which a sale in contravention 
of see. 99, T. P. A,, 1882, is not a nullity.] 

(Ail. 311 ] 

The 27th April, 1899. 

Present; 

Mr. .Tusttcr Baner.ti and Mr. Justice Airman. 

Sheodljyan and another.Objectors 

versus 

Bholanath and others.Opposite Parties.^ 

Civil Procedure Code, section SI 1 —Executimi of decree—Sale in execution — 
Sale without previous attachment—Material irregularity. 

Held that the ab.seuce of an att.tchmcnt prior to the sale of smmovablo property in 
execution of a decree amount.s to no more than a material irregularity, but is not sufficient, 
unless substantial injury is oau.sod thereby, to vitiate the sale. Ram Uhand v. Pitnm Mai, 
(1888) I. L. R., 10 All., 500 ; Ganga Prasad v, Jag Lai Bai, (1889) I. L. B., 11 All., 383 ; 
Harbans Lai v. Kundan Lai, Weekly Notes, 1898, p. 212 ; and Tasadduk Rasul Khan v. 
Ahmad Husain, (1893) I. L, R., 21 Cal., 60, referred to. Mahadto iJubey v. Bholanath 
Dichit, (1882) 1. L. R., 5 All., ft'3, distinguished. 

The facts of this case sufficiently appear from tlio judgment of the Court. 

Munshi Gokul Prasad, for the Appellants. 

Munshi Bam Prasad, for the Respondents. 

Banerji and Aikman, JJ. —This is an appeal from an order refusing to 
set aside an auction-sale of the property of the appellants, held in execution of 
a decree obtained by the respondents against the appellants. It appears that 
a portion of the said property had been attached before judgment, that after 
the decree was passed an application for execution was made, and that there¬ 
upon the remainder was also attached in the manner provided by law. The 
property was then sold, but the sale was set aside on the ground of material 
irregularity in publishing and conducting it. This was on the 23rd of April 
1898. On that date the Court made [312] a further order that the decree- 
holders should take further steps on the 25th of that month. On the 25th the 
decree-holders do not appear to have made any further application, and there¬ 
upon the case was removed from the file of pending cases. On the 6th of May 
following the decree-holders presented another application for execution and 
prayed for the sale of the six villages which have now been sold. The property was 
not attached a second time, but the usual proclamations of sale were issued, and 
the sale actually took place on the 20th of August 1898. We notice that, during 
the pendency of the execution proceedings and before sale, the judgment-debtors 
filed an application on the 11th of August 1898, in which they stated that the 
property had been attached. This application was made in connection with 

•First Appeal No. 6 of 1899, from an order of M.iulvi Muhammad Mazhar Husain, 
Subordinate .Judge of Moradabad, dated the 7th January 1899. 


661 





I.L.R. 21 All, SIS SHEODHYAN &C. V. BHOLANATH &C. [1899] 

the deci'ee-holders’ prayer for the arrest of the judgment-debtorg. After the 
auction-sale of the property on 20th of August 1898, the judgment-debtore 
applied to have the sale set aside on various grounds, one of which was that 
after the case had been struck off the file on the 25th of April 1898, the attach¬ 
ment of the property had come to an end; that the sale of the 20th of August 1898 
was effected without a fresh attachment; and that the sale was consequently 
illegal and void. The Court below overruled the objections and confirmed the 
sale. It found that the judgment-debtors had not sustained any injury in conse¬ 
quence of the irregularities alleged by them. This finding has not been ques¬ 
tioned in the appeal before us, so that we may take it that the judgment-debtors 
have not suffered any substantial loss within the meaning of section 311 of 
the Code of Civil Procedure. It is urged before us that, by the striking off of 
the execution case on the 25th of April 1898, tim attachment which had been 
placed upon the property had determined, and that by reason of the property 
not being attached a second time there was an illegality in the sale which vitiated 
the sale. On the question of tlie effect which the striking off of an execution 
case has upon an attachment of property made in the case, there is a conflict 
of authority, but in the view which we take of this case we do not think it 
necessary to enter into a consideration of that question. In our opinion the 
[8133 absence of attachment, assuming in this aa.se that the property was sold 
without a previous attachment which subsisted at the date of sale, did not 
amount to anything more than a material irregularity in the publishing of the 
sale. An attachment*ia a stop toward.s the sale of the judgment-debtor’s property. 
The object of an attachment is to bring the property under the control of the 
Court, with a view to prevent the judgment-debtor alienating it, and thereby 
preventing its sale in execution of the decree. In the case of immovable pro¬ 
perty, one of the requirements of the lavv for perfecting and attachment is that 
the order of attachment should bo publicly proclaimed. The main object of the 
proclamation of the order is to give publicity to the fact that the sale of the 
particular property attached is in conteinplation, and to warn all persons against 
taking a transfer of it from the judgment-debtor to the prejudice of the rights 
of the decree-holder enforceable under the decree. The publication of the 
attachment is thus a step loading up to the publication of the sale, the actual pro¬ 
clamation of sale being a notice to the public that the sale is to take place 
tpon a particular date. The absence of attachment may therefore be deemed 
k be a material irregularity in the publishing of the sale. That was the view 
tSKen in the case ot Ram Ckand v. Pitam Mai, (1888), I. L. R., 10 All., 506. 
We were much pressed with the Full Bench decision in Mahadeo Dubey v. 
Bholanath Dichit, (1882), I. L. R., 5 All., 86 ; but it seems to us that the principle 
of the ruling of their Lordships of the Privy Council in Tasadduk Rasul Khan 
V. Ahmad Husain, (1893), I. L. R., 21 Cal., 66, makes the decision in Mahadeo 
Dubsy V. Bholanath Dichit inapplicable to the present question. In that case 
their Lordships of the Privy Council held, with reference to a proclamation of 
sale issued in violation of the provisions of section 290 of the Code of Civil 
Procedure, that that was nothing more than a material irregularity, and did not 
ipso facto vitiate the sale, as bad been hold by this Court in Ganga Prasad v. 
Jag Lai Hai, (1889) I. L. R., 11 All., 333. The same principle applies 
[814} to the question before us, and this seems to have been the opinion of the 
learned Judges who decided the case of Ilarbans Lai v. Kundan Lai and others., 
Weekly Notes, 1898, p 212. In this view it is not necessary to consider the 
effect of section 490 of the Code of Civil Procedure or of the striking off of the 
execution case on the 26th of April 1898 upon the question of attachment. As 
the absence of attachment was, in our opinion, a material irregularity in pub¬ 
lishing the sale, and as it has not been proved in this case that such irregularity 
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resulted in substantial injury to the judgment-debtors, the Court below was 
right in refusing to set aside the sale. We dismiss the appeal with costs. 

Appeal dismissed. 


NOTES. 

[ In (1911) 86 Bom., 166, a sale without an attachment was treated as a nullity. 

In (1907) 84 Cal., 811: 6 C.Li.J., 687, the non-service of the notice under the Public De¬ 
mands Becovery Act was held to vitiate the sale, j 

c 21 AH. 814 ] 

The 2nd April, 1899. 

Present: 

Mr. Justice Blair, and Mr. Justice Bubkitt. 

Chetan Charan Das, and others.Defendants 

versus 

Balbhadra Das.Plaintiff.'*' 

Parties to a suit—Death of plaintiff after hearing hut before judgment — 

Judgment gieen by Court in ignorance of plaintiff’s death — Judgment 
and decree valid—Doctrine of nana pre tunc. 

The successful plaintiff in a suit died a few days after the heftring of the suit had been 
concluded and judgment reserved. Unaware of the death of the plaintiff, the Court proceeded 
to deliver judgment and pa:s a decree in favour of the deceased plaintiff. Held, that, nothing 
remaining to bo done by the parties on the day when judgment was reserved, the judgment 
should read as from that date, atid the decree was a valid decree. Cumber v. Wane, 1 Smith, 
L. C., 10th Ed., 325 ; Ramacharya v. Anantachnrya, (1895) I. L. R., 21 Bom., 314, and 
Surendro Keshuh Roy v. Doorgasnondery Dossee, (1892)1. L. R., 19 Cal., 513, followed. 

The facta of this case sufficiently appear from the judgment of the Court. 

Mr. E. A. Howard and Munshi Bam Prasad, for the Appellants. 

Mr. D. N, Banerji, Babu Jogindro Noth Chaudhri and Babu Satya Chundar 
Mukerji, for the Respondent. 

tSld] Blair and Burkitt JJ ;~The first of the long list of the grounds of 
appeal in this case which was argued before us was the 11th. It is couched 
in the following w’ords " Because the decree in the suit was illegally * passed 
after the death of the plaintiff without any person being brought on the record 
as liis representative." The facts are, that the trial was concluded, arguments 
were heard, and the judgment was reserved on the 5th of September 1896. 
The plaintiff died on the 9th of September 1896. He was then absent in 
Orissa, and his death was unknown to any of the parties or to the Court. 
Judgment was delivered, and the decree was passed on the 15th of September 
1896. It was argued on behalf of the appellants that the suit abated from the 
moment of the death of the plaintiff, and that the Court was incompetent to 
pass a decree, no representative of the deceased having been put on the record. 
This is a matter which has long been disposed of in England by the applica¬ 
tion of a large general principle of law actus curies nemini facil injuriam. That 
principle was applied in the leading case of Cumber v. Wane, 1 Smith, L. C., 10th 
Ed., 326. A defendant in error died after the time when the Coui’t took time 
to consider. It was prayed that the judgment might be entered nunc pro tunc ; 
in other words, that the judgment should be dated as of the day when the 

• First Appeal No. 50 of 1897, from a decree of Maulvi Saiyid Muhammad Sirajuddin, 
Subordinate Judge of Agr.a, dated the 15th September 1896. 
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Court reserved its decision, and to that prayer the Court aooeded. Suoh has 
been the invariable practice in England ; and that praotioe finds expression in 
the rules framed under the Judicature Act of 1875. It seems to us that the 
decision to which we have referred and the subsequent praotioe of the Courts 
are consistent with justice and good sense. Nothing was left to be done by 
the parties from the moment the judgment was reserved. Any delay which 
took place was the delay of the Court, and we are not surprised to find that 
the English practice lias been followed by the Courts in this country, notably 
in the case of Ramacharyav. Ananiacharya, (1895) I. L. R., 21 Bom., 314. No 
case to the contrary has been cited before us. A similar \-iew has been taken 
by the [816] Privy Council in the case of Surendro Keshub Roy v. Doorgasoon- 
dery Dossee, (1892) 1. L. R., 19 Cal., 513. We think that that decision 
amounts to an authority which this Court is bound to follow. We follow it 
accordingly. Our ruling in this case must be taken to be strictly limited to its 
facts, namely, that everything to be done by the parties had been done, and 
nothing remained except the delivery of judgment, which had been reserved by 
the Court. We, therefore, over-rule this grcund of appeal. 


rrvf'O vDCir* 


, NOTES. 

[ Sec. likewise, (1892) 19 Cal., 513; (1906) 9 C.W.N., 710 ; (1907) 12 C.W.N., 590; (1897) 
21 Uom., 314 : (1903) 26 Mad., 101 ; (1909) 33 Mad., 167. The C.P.C., 1908, O. 22, r. 6 gives 
effect to these rulings by providing that there .shall ba no abatement by reason of death after 
bearing. 

See also (1908) .30 All* 505, where the case of arbitration proceedings was distinguished.] 


[ ai Ml. 816 ] 

The noth April, 1699. 

Present ; 

Mr. Justice Blair and Mr. Justice Bubkitt. 


Beni Prasad Kunwar.Defendant 

versus 

Mukhtesar Rai and others.Plaintiffs.’* 


Ctvil 1 rocedure Code, Section 244—Execution of decree—Representatives of 
judgment-debtor—Death of party to suit before final decree in appeal- 
subsequent proceedings in execution taken against representatives of 
such party—Sale in execution—Suit to set aside sale—Estoppel. 

A decree was given to the defendant (then plaintiff) in 1856 for possession of land and 
mesne profits against numerous defendants, including one Dawan Rai. Some of the 
judgraent-debtors. including Dawan Rai, appealed to the Sadr Diwaiii Adalat, but before the 
decree of the Sadr Duvani Adalat was passed, Dawau Singh died. No application was made 
. to put any rcprosantalivc of D.iwan Rai on the record ; but in 1881 (the amount of the mesne 
profits payable under the decree having been finally determined in 1877), certain persons 
were made parties, as representatives of Dawan Rai. to various proceedings in execution of 
the decree for mesne profits, which ended in the sale of certain property which had been of 
Dawan Rai in h.s lifetime. Subsequently the said representatives of Dawan Rai brought a 
suit to recover the property sold as above described on the ground that they were no parties 
to the decree under execution. 

Held, that the plaintiffs were entitled to bring such a suit, and it was not hatred by the 

BrSn L r” n .n Civil p,ovoa„„. RaiHaPr.Ma Si.jl. v. Lot S.Hai 

Rat, (1890) I. L. R., 13 All., 53 : S. C., L. R., 17 I. A., 160, referred to. 

* First Appeal No. 81 of 1896, from'a decree of Rai KishanTT ai j i 

Ghazipur, dated the 2lst September 1896. Judge of 
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. tb*t M it had not been shown that by rsason of the plaintiffs not objecting 
thit they had been improperly brought on to the record of the 1S17] execution proceedings, 
the defendant had been induced to accept leas favourable arrangement for the satisfaction of 
the decree that he might otherwise have done, there was no estoppel against the plaintiffs. 

The faofcs of fchia case sufficiently appear from the judgment of the Court and 
the judgmeut referred to therein. 

The Hon’ble Mr. Conlan, Munshii2am Prasad and Pandit <Suncfar Lai, for 
the Appellant. 

Munshi Gobind Prasad, for ..he Bespondents. 

Burkitt, J. —The suit out of which this appeal arises was brought by the 
plaintiffs to recover possession of certain immovable property which was sold 
by public auction on August 20th 1889, in execution of a decree held by the 
respondent as representative of her deceased husband Maharaja Badha Prasad 
Bingh. There were originally three plaintiffs to the suit, namely, Mata Dayal 
Bai, Musammat Prayagi Kunwar and Musammat Bartana Kunwar. The suit of 
the third was dismissed by the lovver Court. She is not concerned in this 
appeal. A decree was given in favour of Mata Dayal and of Musammat 
Prayagi. The present appeal is against that decree, the sons of Mata Dyal 
who died after decree having been substituted for him as respondents. The 
early history of this litigation, which has now lasted since 1855, will be found 
fully reported in the judgment of their Lordships of the Privy Council in the case 
of Badha Prasad Singh v. Lai Sahab Bai, (1890) I. L. B., 13 AH., 53 : S. c., 
L. B., 17 I. A., 150. The subsequent facts are, that the decree of March Ist 
1877, by which the mesne profits due to the Maharaja were for the first time 
ascertained was, after many interlocutory proceedings arising out of objections 
taken by the parties whom it was sought to make liable under the decree of 
March 1st 1877, transferred to the Collector of Gf azipur for execution under the 
provisions of section 320 and the following sections of the Code of Civil Proce¬ 
dure in August 1884. The Collector, with the consent of the parties against 
whom the decree was being executed, sold some 13 villages to tho Maharaja 
for Ks. 75,000 in reduction of tho decree, and the Maharaja consenting to 
accept Es. 6,50,000 (about C318] one half of the amount due) in full discharge 
of the decree to him, the Collector made, with tho consent of the parties 
against whom the decree was being executed, arrangements for paying off the 
Bs. 6,60,000 by instalments during a term of twenty years. This arrangement 
was fairly successful for a couple of years ; but eventually the persons against 
whom the decree was being executed interfered with tho collections, themselves 
refused to pay and instigated their tenants to withhold their rents from the 
official appointed by the Collector to manage the estate. The result was, 
that by order of the Commissioner the attempt to save the attached 
property from sale was abandoned, and a sale under tho decree of March 1st 
1877, took place on August 20th 1:389. The sale produced only Es. 6,02,500 
—less than half the amount of the decree with interest. 

Among the parties whose property was sold and purchased by the decree- 
holder, the Maharaja, were the plaintiff Mata Djal Bai now represented by his 
three sons respondents) and Musammat Prayagi Kunwar now also represented 
since her death by the sons of her co-plaintiff' Mata Dyal. The ol.qect of their 
suit has already been set forth. At the hearing of the suit several matters were 
argued and adjudicated on with which we have no concern now. Tho plea on 
which this appeal has been fought is that the plaintiff had no concern what¬ 
ever with the litigation till they were brought in during 1881 as parties who 
were liable under the ascertainment of mesne pj ofits decree of March 1st 1877. 
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They were brought in then as representatives of Da wan Bai, Now there 
can he no doubt that Dawan Bai was one of those impleaded in 1865, and that 
he was one of the 54 defendants who appealed to the Sadr Diwani Adalat 
against the decree of the District Judge of April 1856. 

But it is alleged for the plaintiffs, and is now admitted by the respondents' 
learned counsel to be the fact, that Dawan died in 1862. The final decree of the 
Sadr Diwani Adalat on review was passed on April 7th 1866, four years after 
Dawan’s death. No one was brought on the record of the case before the Sadr 
[319] Diwani Adalat as his representative, and it is admitted that no one 
representing Dawan was impleaded in the proceedings which terminated in 
the mesne profits decree of March 1st 1877. The plaintiffs here were brought 
on as Dawan’s representatives some time in 1881, some four years after the 
decree of 1877. Now on the above state of facts, it seems to me to be hardly, 
possible to distinguisli the case of these respondents from that of the defendant 
Lai Sahab Bai in the case before their Lordships of the Privy Council men¬ 
tioned above. Indeed the case of these respondents seems stronger, for though 
their ancestor Dawan Rai was a party to the decree in favour of the Maharaja, 
passed in 1856, and to the Sadr Diwani Adalat’s decree in appeal in 1859, he 
was dead before the final decree of the Sadr Court (the decree on review) was 
passed in April 1866, and no one was brought on to represent him in the mesne 
profits ascertainment proceedings. These plaintiffs accordingly are ptimd facie, 
•not bound by either the decree of April 1866 or the decree of March 1877, 
neither they nor any^person whom they represent having been parties to either 
of those decrees. It was on that ground that the lower Court gave plaintiffs 
a decree. 

For the appellant it was contended that the suit was not maintainable, 
that it WHS forbidden by the provisions of section 244 of the Code of Civil 
Procedure, and Mr. Conlan also with great earnestness contended that the 
respondents had estopped themselves from instituting such a suit. 

Now as to section 244 the argument is that these plaintiffs when brought 
in in 1881 as representative judgment-debtors, liable under the decree of 1877, 
should at once have raised the objection that they wore not then brought on 
the record to represent any one who had been a party to the decree of 1877. 
Had they raised the plea then it may be they could have been successful ; but 
it is contended they are too late now, and cannot raise it in a separate suit. 
Reliance is placed for appo'lant on the last clause of section 244. It seems to me, 
however, that that clause is not in point. It clearly refers to a case where there 
is a [320] dispute between two or more persons as to which of them is the 
representative of a person who had been a party to the suit. It cannot, I think, 
bo held to include a case in which there could be no representative, ’ as there 
was no party to be represented, and therefore no question as to who was the 
lepiesentat. i?e. Sections 367 and 368 of the Code were also referred to by the 
learned counsel, but T cannot see how they affect the question. 

The chief argument of the learned counsel was that the respondents had 
estopped themselves by their conduct from instituting the suit. He pointed 
out that they had submitted in silence from 1881 to 1889 to being treated 
as judgment-debtors liable under the decree of March Ist 1877, that they had 
never taken any objection to the position assigned to them, that they jointly 
with hundreds of other judgment-debtors had put in many petitions in the 
execution proceedings after 1881, in the Shahabad and the Ghazipur Courts 
making such objections as are usual in the case of judgment-debtors liable under 
the decree then being executed, e.g , as to the amount calculated to be due on 
the decree and the like, but that these plaintiffs had never, in any of those 
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iiamerous petitions, given the slightest hint that they really were not the 
representatives of any judgment-debtor and were oonsequently not liable under 
the decree of 1877 ; that they similarly joined in other petitions to the Collector 
when the execution proceedings were transferred to him, and joined in the 
proposal to the Collector that he should take over and manage the judgment- 
debtor’s property holding it till the decree was paid off, and that in all these 
petitions and proceedings the plaintiffs remained silent as to their real position, 
and forebore to allege that they did not represent any defendant judgment- 
debtor liable under the decree of March 1st 1877. The estoppel is then 
put in this way", that by the continuous silence of the plaintiff's from 
1881 to 1889, and their submission without objection to the execution 
proceedings taken against them as representatives of Dawan (a person 
who was not a judgment-debtor), they had permitted the decree-holder 
[321] to believe a thing to be true, which was not true, namely, that these 
plaintiffs were judgment-debtors liable under the decree of 1877 as represen¬ 
tatives of Dawan Rai, and to act upon that belief. The act which the decree- 
holder is said to have done in consequence of that belief is that he consented 
to forego his claim to about half the amount due to him under the decree of 
March Ist 1877, amounting to more than 16 lakhs, and to accept a transfer 
of villages valued at the sum of Rs. 75,000 and a payment of 6i lakhs of 
rupees to be paid by annual instalments of Rs. 34,240 in nineteen years, the 
property of the judgment-debtors to he placed under the Collector's 
management. • 

It is contended that if the decree-holder had known that these plaintiff's 
were not liable to him under the decree of 1677, he would not have accepted 
this arrangement. In support of this argument it is pointed out that these 
plaintiff's joined with some hundreds of other persons liable under the decree 
in praying the Collector to take action to save the property from sale by 
taking it under his management. It is also said that had lie known of the 
true position of these plaintiff's, the decree-holder would have insisted on im¬ 
mediate sale. Neither of these matters appears to me to have any weight. The 
assent of the person against whom the decree was being executed to theCollec- 
tor.taking their properties into his hands, was unnecessary and superfluous, 
such assent not being necessary, and as to the decree-holder not insisting on an 
immediate sale, it is sufficient to say that it was not in his power so to insist, 
everything depending on the discretion of the Collector. As to the abandon¬ 
ment of half his claim by the decree-holder, I am unable to see that his 
action in that matter was in any way influenced by the belief that these 
plaintiff's (who are only two among some hundreds) were liable to him under 
the decree of March 1877. Indeed it appears that it was pressure from the 
Collector, and not any such belief that induced the decree-holder to forego 
half his claim. For I find it recorded by [322] the Collector in the preamble 
to the conveyance by which he sold 13 villages to the Maharaja for Rs. 75,000 
that on inquiry it was found that the px'ofits were not sufficient for the 
satisfaction of the decree, and the sale of the whole property must take place, 
the amount due exceeding 15 lakhs of rupees. The document then proceeds : — 
After discussion I induced the decree-holder to consent to agree to a trans¬ 
fer in. his favour of the undermentioned mahals belonging to the judgment- 
debtors in consideration of Rs. 75,000 and to payment to him in 19 years or 
earlier of Rs. 6,50,000 out of the profits of their other property, which should 
be placed under the Collector’s superintendence, by annual instalments oi 
Rs. 34,210-8-5 fi-om 1293 Fasli.” This deed is dated February 22nd 1886, and 
is record No. 409 in First Appeal No. 103 of 1896. So it seems to me that 
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that which really induced the decree-holder to abandon half his claim was 
pressure put on him by tbe Collector and the knowledge that it was not 
possible to obtain full satisfaction of the decree, and not the facts that these 
plaintiffs had not disclosed their true position. That it was impossible to 
satisfy the decree in full is shown by the fact that at the sale on August 20th 
1896, the attached property, when put up to auction, fetched little more than 
six lakhs. The relinquishment of nearly half his claim under the decree of 
course was no longer effectual when the management of the estate by the 
Collector had to be abandoned owing to the contumacious resistance offered 
to the collection of rents by the judgment-debtor. 

Further, I would add that our attention was not invited to any evidence 
on the record tending to show that the decree-holder as a matter of fact 
temporarily abandoned half his rights under the decree because he believed 
that these two respondents were liable to him under that decree. We 
were asked to infer that such was the case. I am not prepared 
to draw such an inference, f see no sufficient materials for it anywhere 
on the record. I do not believe that if the decree-holder had known of the 
true position of those plaintiffs he would [323] for that reason have refused to 
abate his demands under the decree. The reason why he did so was, I believe, 
(1) because the Collector pressed him to do so, and (2) because he saw no 
chance of his aver being able to get 1,5 lakhs out of the judgment-debtor’s 
property. And I would add that even if these respondents were aware of 
their true position during the execution proceedings (which, in my opinion, is 
most improbable), I fail to see that it was incumbent on them to have informed 
the Maharaja of it. They owed him no such duty. It was he who had 
improperly forced them into Court as representatives of a non-existent judg¬ 
ment-debtor for the purpose of compelling them by seizure of their property 
to discharge a non-existent debt. 

I do not think it necessary to enter into tlie question as to whether by 
law an estoppel could arise under the above circumstances. 1 find as a matter, 
of fact that there was no estoppel. 

For the above reason 1 am of opinion that this appeal fails. I would 
dismiss it with costs. 

Blair, J.- -I concur. Appeal dismissed. 

NOTES 

[ See also (1905) 32 Ual., 296 : (1902) 26 Bom., 317, a.s rogards .s-ale in execution, and (1905) 
2 N.L.R., 34, as regards estoppel.] 
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The 29th April, 1899. 

Present: 

Mr. Justice Blair and Mr. Justice Burkitt. 

Beni Praaad Kunwar.Defendant 

versus 

Lukhna Kunwar and others.Plaintiffs.’^ 

Execution of decree—Sale in execution—Suit to recover property sold on 
grounds which might have been made grounds for appeal against 
the original decree—Representative of judgment-debtors— 

Civil Procedure Code, section 244. 

When 'a party to a decree and subsequent proceedings in execution thereof has suffered 
execution to proceed and property to be sold without appealing, he cannot sue to recover the 
property so sold on grounds which might have been taken in appeal from the decree or from 
orders in execution. 

Held also, that the question whether a person alleged to be a representative of a deceased 
party to a suit is such representative and also the question whether property against which 
execution is sought in the hands of the [321] representative of a deceased party was in fact 
the property of such deceased party and not the separate property of the representative, are 
questions to be decided under section 244 of the Code of Civil Procedure and not by separate 
suit. Rajrup Singh v. Raingolam Roy, (1888) I. L. R., 16 Cal., 1; Chowdhry Wahed Alt 
v. Mussamal Jumaee, (1872) 11 B. L. R. 149, and Seth Chnnd Mai v. Durga Dei, (1889) 
I. L. R., 12 All., 313, referred to. 

The faota of this caae appear from the judgment in tbi.a case and in F. A. 
No. 81 of 1896, supra p. 316. 

The Hon’ble Mr. Conlan, Munahi Ram Prasad and Pandit Sundar Lai, 
for the Appellant. 

Munahi Qobind Prasad, for the Respondents. 

Burkitt, J.— This is one of the many cases now pending in appeal before 
us between the Maharani of Dumraon on the one side and the Narhi taluqa 
people on the other. The history of the litigation will be found in the 
judgment in F. A. No. 81 of 1896. (See p. 316 supra). 

This suit was instituted by a large number of plaintiffs to recover posses¬ 
sion of their interest in the property which was sold by public auction on 
August 20th 1896, and also to recover their shares in the 13 villages sold by 
the Collector to the decree-holder on February 22nd 1896. 

The claims of a large number of the plaintiffs were dismissed by the lower 
Court. This appeal is against the decrees given to some of them. The learned 
counsel for the appellant abandons the appeal as to Nos. 23, Musammat Lukhna 
Kunwar, and 25, Din Dyal, but supports it against the others. The first case 
is that of No. 24, Swarath Rai. This man, it appears, was not a party to the 
litigation up to 1866, though his elder brother, Ahlad, was a party to it. It 
is admitted, however, that Swarath was impleaded in the proceedings for 
ascertainment of mesne profits which terminated in the decree of March 
Ist 1877, that he was one of the parties against whom that decree was passed, 

•First Appeal No. 76 of 1896, from a decree of Rai Kishun Lnl, Subordinate Judge of 
Obaxipur, dated 7th December 1690. 
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and that he continued to take part in all the execution proceedings subsequent 
to the decvoo of Marcli lat 1877. But it is contended that that decree was 
wrongly passed against him, in that he was impleaded [326] personally, 
and not as representing any of the parties to the decree of 1866, in the proceed¬ 
ing for ascertainment of mesne profits which culminated in the decree of ^ai'ch 
Ist 1877. Further it is alleged that that decree was passed ex parte against him,, 
as no notice of the proceedings for ascertainment of mesne profits has been 
served on him. It is contended that for this reason the decree of March 1877 
is bad and can be set aside by a regular suit. Further it is contended that all 
the execution proceedings taken on the decree of March Ist 1877 are bad under 
the following circumstances. 

VViien the amount due for mesne profits was finally ascertained on March 
1st 1877, tiie Court ordered the decree-holder to pay in the sum of Rs. 2,000 
deficient Court-fee duty payable on the a.scertained amount of mesne profits for 
which execution was about to issue, to be paid into Court within three days. 
The decree holder failed so to pay, and the case was struck off on March 15th, 
but was reinstated a few days afterwards on payment of the deficient court-fees, 
and execution then proceeded. It is contended for the respondent that the 
Court had no power to reinstate the execution proceedings, and that under sec¬ 
tion 11 of the Court Foes Act, No. VII of 1870, the Court had no option in the 
matter, the deficient duty not being paid within the time limited by its order, 
and was bound to have dismissed the suit, i.e., to have rejected the execution 
application. As an authority for this contention the case of Kewal Kishan 
Singh v. Sookhati, (189G) I. L. H., 24 Cal., 173, is relied on. 

I am of opinion that none of the points set forth above can be raised in a 
separate suit. It is admitted that the decree of March Ist 1877, was passed 
against Swarath among a host of others. If he were improperly made a defend¬ 
ant in the case in which that decree was given, liis remedy was by an appeal 
against the decree, an appeal which must have been successful if, as he says, he 
was not one of the parties whose liability to contribute to the mesne profits had 
been declared by the decree of 1866. Again, if it be, as he says, that the decree 
was passed against him ex parte without [326] notice, then the law provides 
machinery by which the decree could be set aside. But this respondent Swarath 
neither appealed from the decree against him which now has become final, nor 
has he made any attempt to have it set aside as being ex parte. In my opinion 
a suit to set aside the decree of March 1877, which is really the object of the 
present suit, cannot be maintained, the proper procedure being by appeal against 
that decree. The plea raised on section 11 of the Court Fees Act is open to 
the same objection. It is one which Swarath should have taken in appeal. If 
that plea, and also the ploa as to want of notice of the proceedings be well 
founded, they would have lent most valuable support to an appeal against the 
decree of March 1st 1877, but they are pleas which should have been taken in 
appeal against that decree and not by separate suit against proceedings taken 
in execution of that decree years after it had become final. The case cited from 
24 Cal., 193, in no way can he considered an authority in favour of the respond¬ 
ent, for though the judgment does hold that the suit ought, under the circum¬ 
stances, to have been dismissed, it must be noticed that the appeal which the 
High Court was hearing was an execution appeal against an order passed in the 
course of the execution of the decree. Had the respondent here instituted an 
appeal from the order of the Court reinstating the proceedings on payment of 
the deficient Court foes duty, very probably he would have been successful. But 
as he did not institute such an appeal, I am of opinion that he cannot now urge 
that matter in a suit brought practically to set aside the decree of March Ist 
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>877, a decree which he might have disputed, and probably with success, by 
appealing. In my opinion for the above reason the decree of thd lower Court 
ia wrong as to this respondent Swarath. I would allow the appeal as against 
him' with costs and direct, his suit to stand dismissed. 

>Pargaa No. 46.—This respondent was brought into the execution proceed¬ 
ings in 1884 as representative of one Bam Hit, deceased, who admittedly was 
a party to all the litigation including the decrees of 1856 and 1877. It is 
contended that he was improperly [8873 made a representative of Bam Hit. 
That probably is so, as Bam Hit left male issue, and Pargas is only a distant 
relative. But the question as to whether he was or was not properly implead¬ 
ed as Bam Hit’s representative is one which cannot be raised by a separate suit. 
It is a question which must be decided under section 244 of the Code of Civil 
Procedure in the manner laid down by the last clause of that section. It is 
perfectly clear that Pargas, when he was impleaded as representative of Bam 
Hit, did not raise any question as to the propriety of the order impleading him 
as such. There was therefore no occasion for the execution Court either to 
decide any question itself or to stay the execution pending its decision in a se¬ 
parate suit. This suit is not the separate suit referred to in section 244, as it 
has not been instituted to decide the question as to who is Bam Hit’s legal re¬ 
presentative, but has been instituted after execution had been exhausted to set 
aside the decree on which that execution was had. It is urged on behalf of 
Pargas that he is liable only at most for any assets of Bam Hit which he 
may have received (section 234 of the Code of Civil Procedure), and that the pro¬ 
perty which has been attached and sold is his own individual property, and 
that he did not obtain it as heir o( Bam Hit. To this plea the answer is that 
the question as to whether Pargas held the property in dispute as his own pro¬ 
perty, and 80 not liable to be taken in execution to satisfy a decree against Bam 
Hit, or whether he held it as assets belonging to Bam Hit’s estate, and there¬ 
fore liable to be taken under the decree, is u question which must be decided 
under section 244 by the Court executing the decree and not by a separate suit. 

The law on this point has been very clearly and unmistakeably laid down 
by the Calcutta High Court in the case of Bajrup Singh v. Ramgolam Boy, 
(1888) I. L. B., 16 Cal., 1, which is founded on the judgment of their Lord- 
ships of the Privy Council in Ghowdry Wahed Alt v. Mussamut Jumaee, (1872) 
11 B. L. B., 149, and in a Pull Bench decision of this Court in Seth Chand 
Mai V. Durga Dei, (1889) I. L. B., 12 All., 313, [828] which follows and 
approves of the case in 16 Cal., 1, and overrules certain cases to the contrary in 
this Court. In those cases it is laid down that it has been settled by a series of 
oases that questions arising between the decree-holder and the representative 
as to whether the attachad property has come to the representative as such, and 
so is liable to be taken in execution, or is the representative’s own property 
derived from some other source, and therefore not liable to be taken in execu¬ 
tion, must (under section 244 of the Code of Civil Procedure) be decided in the 
execution proceedings and not by a separate suit. I must therefore hold that 
Pargas cannot be allowed in this suit to plead that the property sold as against 
him as representative of Bam Hit was his own property and not derived from 
Bam Hit. I would for the above reasons allow this appeal against Pargas 
with costs and would direct that his suit be dismissed. 

I next take up the case of No. 52, AprupBai, No. 53, Nanku Bai, No. 54, 
Deoki Bai, and No. 55, Musammat Ghurbasi Kunwar. These persons are 
exactly in the same position as the respondents in F. A. No. 81 of 1896. They 
were brought on in the execution proceedings as representatives of one Badha 
Bai. The latter was a party to the decree of 1866, but not to the decree of 
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March Ist, 1877. No one representing him was ® inST^smiss 

Therefore for the reasons given hy me in F. A. No. 8 o , in the 

the appeal with costs against these respondents as to their 

property sold at the auction sale of August 20th. 1896. is oonvevanc^ 

interest in the 13 villages transferred to the decree-ho er ^ , their 

of February 13th. 1886. executed by the Collector on their 

consent, the appeal must be allowed, and that portion o eir , . ‘ 

Before they could succeed in this matter it is necessary uha e whipli 

.should have obtained a decree, formally setting aside the conveyance 
they had assented. 


Blair, J. -T concur. 


- -_ 
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Pkksext: 

Mh. JrisTic;K BivAir and Mr. .Iitstick Burkitt, 

« 

Muhammad Muuavvar Ali.Defendant 

versus 

Rasulan Bilii.Plaintiif. 


Muhammadan Lam — Wacj/ —lUusoru dedication—Settlement for benefit of 

descendants of the settlors. 


Held, that a more charRc for some oharitablo purpo.sp-s on the profits of an estate strictly 
settled on the family of the .«iitlors in perpetuity and not dedicated in substance to chari- 
t.able UHC.s is not .sullicient to constitute a good and valid waqf. Ahul Fata Mahomed Ishak 
V. Russumoy Dhur Chowdhry, (1391) L. R., 22 I. A., 70, at p. 87 ; Kaleloola Sahib v. 
Naseeruddeen Sahib, (189‘1) I. L. R., IR Mad., 201, andS/ieifc Mahomed Ahsilnulla Chowdhry 
V. Aviarchand Kundu, (1889) 1. L. R., 17 I. A., 28, at p, 37, referred to. 
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Thk facts of this case are fully stated in the judgment of BURKITT, ,f. 

The Hon’ble Mr. T. Conlnn, Mr. li. E. O’Conor and Pandit Sundar 
for the Appellant. 

Maulvi Ghulam Mujtnha and Babu Satya Chandar Mukerji, for 
Respondent. 

Burkitt, J- Tills is an appeal from a decree of the Subordinate Judge 
of Jaunpur in favour of the respondent for recovery of her share according to 
Muhammadan law in the properties left hy lier father and her mother. The 
defendant appellant is her elder brother. The facts out of which this ease 
arose are as follows ;— 

Sved Muhammad Kaim Ali, father of the parties, and Musammat Aliyat- 
un-nissa Bibi, their mother, executed oii March 9th, 1881, an instrument 
called a waqf-namah, the nature and effect of which will be considered further 
on. The mother died on April 19th. J881, leaving her surviving as her heirs 
her husband, her two sons and four daughters. Her husband survived till 
Fehruar>^9th, 1895, when he died leaving the saoi^heirs, except one daughter. 

* First Appeal No. 30 of 1897, from a decree of Babu BriiDaTnai. . 

Jaunpur, dated the IGth September 1896. ^ Judge of 
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Musammat Asma, who pre-deceased him. On the death of Syed Kaim Ali, 
his elder son, the appellant, took possession as mutawalli of all the properties 
mentioned in the waqf-namah [330] and of other small properties not included 
in it. The present suit instituted on February 14th, 1896, is one of several 
suits instituted against him by his younger brother, by his sisters, and by 
a purchaser from the husband of the deceased sister to recover the shares in 
that property to which the Muhammadan law entitles them. In her plaint 
the plaintid' in this suit, Musammat Rasulan, denied that the waqf-namah was 
a valid deed of endowment, and described it as “ a deed of arrangement which 
he (byed Kaim Ali) had executed to preserve his reputation and dignity to 
prevent a partition of the property among the persons entitled, and to reserve 
to himself his personal interest.” The plaint further alleges that during the 
life time of the settlors “ there was no indication of any real charitable endow¬ 
ment,” These contentions are explained in detail in the 5th and 6th paragraphs 
of the plaint. The defendant in reply set up the waqf-namah as a bar to the 
suit. He also pleaded that the suit for a share in Musatnmat Aliyat-un-nissa’s 
property was barred by limitation, she having died more than twelve years 
before the suit, and also that before such a suit could be maintained the waqf- 
namah must be formally set aside. Ho also raised a plea of estoppel. 

The Subordinate .Judge gave the plaintiff a decree, holding that no valid 
and legal waqf of the entire corpus of the property had been executed so 
as to prevent its being inherited by the heirs according l^o their legal shares. 
Hence this appeal. Several pleas wore taken in the written memorandum 
of appeal. At the hearing the only matters contended for wore that the 
waqf-namah was a good and effectual endowment of the property mentioned 
in it, and that a suit to recover a share of the property which had been 
of Musammat Aliyat-un-nissa in her lifetime was barred by the limitation 
rule contained in Art. 144 of the second schedule to the Limitation Act. Tiio 
plea that section 91 of the Limitation Act barred the suit was expressly 
abandoned at the hearing by the appellant’s learned counsel, and it was also 
stated for the appellant that no question of estoppel was pressed in the 
[331] appeal. There was also a plea as to the movable property, hut that 
matter, though not expressly abandoned, was but feebly pressed. There is 
really nothing in it, the evidence being quite worthless. Wo overrule it. 

I take up first the principal question, namely, is the document on which 
the defendant relies a good and valid waqf-namah ? It will be nocessaijy to 
set out in some detail the objects and provisions of that instrument. It com¬ 
mences with an invocation of God, and then sets out the names of the watpfs 
or settlors. The object aimed at is next declared in the clearest and most 
unequivocal language. The settlors, after reciting that they are cousins as 
well as husband and wife, and that they are advanced in ago, proceed as 
follows :—*‘lt is absolutely necessary in order to secure the love of each indivi¬ 
dual among friends in this world and to earn merit in the next world that 
sufficient provision bo made for the thorough management of the entire property 
and of the imlaka belonging to the executants and the income and the profits 
therefrom (which, taken as a whole, form a small estate), so that the property 
itself and the principal wealth of the estate may always bo preserved from all 
manner of partition, division, transfer, and succession, and the management 
thereof in whole and in part should remain for ever in the hands of one person, 
whereby (our) name and memory a7id the pomp and dignity of the et>Late may 
continue.” Now these words cannot be taken to have any meaning other than 
that the intention of the settlors was to establish a perpetuity, so that their 
estate shoul^ not be divided among their fieirs but should always remain 
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unimpaired. But Syed Kaim Ali being a vakil of some 

probably knew that that object could not be effected un ,_“ Where- 

This is frankly admitted in the next sentence which runs as o . , 

as the attainment of the above object is impossible f 

by the Muhammadan law, we the executants, of our re :_j AXBenta 

without coercion or pique, and while in a sound state of body an 
this deed of waqf or endowment as follows." Then comes a deUil ISSaj of 
the property belonging to tli« two waqifs, from which it appears a g 
bulk of it belonged to the wife and very little to the husband. Nex we oo 
to the endowment clause in paragraph 4, which provides : Out o e en r 

imlaks and property mentioned above we, both the executants, make P 

the whole of the immovable property owned by us the executants specmed in 
clauses 1 and 2 of the first paragraph of this document in favour of our les- 
pective selves and after the death of one of us the executants, in favour of the 
surviving executant atone and thereafter in favour of our descendants generation 
after generation, so long as they exist, and in favour of the servants and depend¬ 
ents of the riasat aforesaid, in favour of the poor, the beggars, of the needy, for 
ever in the manner detailed below.” This paragraph ends with an intimation 
that the settlors’ direction as to the appointment of a mutawalli and as to 
the manner in which the disbursements of the income of the waqf ’’ are to be 
made will be found recorded further on, evidently referring to the words in 
the manner detailed below’’ of the preceding sentence. 


The next paragraph 5 provides in clause (a) that the executants shall 
remain in possession of the endowed property during their joint lives simply 
as persons in whose favour a waqf or endowment is made, and appropriate in 
every way the income and profits thereof.” The effect of this provision is that 
though the settlors' purport to divest themselves of their proprietary character, 
they nevertheless pub all the " income and profits ” of the waqf property into 
their own pockets, to be used at their own will and pleasure. Clause (6) of 
the same paragraph is important. In it the female executant, Musammat 
Aliyat-uu-iiissa, after singing her husband’s praises at great length and 
reciting that she has remitted her dower-debt to him, goes on to provide that 
in addition to being a person in whoso favour the endowment is made, the 
husband shall also be the mutawali ol the property, the entire management 
in every respect being in his hands according to his choice and pleasure.” 
The lady [333] then goes on to provide that the profits remaining after the 
disbursements have been provided for shall during her lifetime “ be appropriated 
by both of us, tlie executants, according to the discretion of the said mutawalli. 
If he survive mo, ho will continue to appropriate tho entire income and profits 
from the whole of tho property aforementioned, without the interference of any 
person in the way he thinks proper as long as ho lives.” Tho effect of this 
provision is that on the death of his wife, her children who by law would be 
entitled to three quarters of her property are entirely excluded, and the whole 
of her property goes to the husband to bo appropriated by him and used by him 
at his own uncontrolled discretion. Clause {c) of the same paragraph provides 
that during their joint lives the names of both the settlors are to bo used in 
litigation as long as tho mutawalli wishes, and sets forth tho name which is 
to be given to the estate. 

Clause {d) of this paragraph empowers the husband as mutawalli to appoint 
a successor in office and to fix his remuneration with a provision resbriobing 
that office to a lineal descendant of Musammat Aliyat-un-nissa, and the next 
clause provides for the appointment of future mutawallis. In the next clause 
{f) the lady carefully provides for her own interests in case if she should survive 
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ber husband. In that event it is provided that one of the sons shall act as 
mntawalli, but shall hand over to his mother the entire income and profits 
from the waqf estate, to be appropriated by her and to be disbursed under her 
orders. The following clause ig) is unimportant. 

So far this instrument deals with what is to happen during the lifetime of 
the waqifs and of the surVivor of them, it is noteworthy that, though under 
paragraph 5 (a) the settlors profess to hold the property in future as trustees of 
an endowment, there is not the slightest change made in their position. They 
(and especially Kaim Ali, the husband), remain in complete uncontrolled 
possession of the endowed pro) orty without any obligation on them to devote 
one rupee to religious or charitable purposes, or even to continue their usual 
contribution to such objects. They do not [334] even deprive themselves of 
the power of selling or otherwise alienating any portion of the property, and 
had they thought fit to sell the whole and put the proceeds in their pockets it 
is difficult to see how they could have been prevented. In short, the first five 
paragraphs of this document leave the husband and wife absolute uncontrolled 
masters of the so-called endowment to deal with it as they please. They are 
not called on to exercise any self-denial, and, in the language of their Lordships 
of the Privy Council in the case of Abul Fata Mahomed Ishaq v. Russomoy 
Dhur Ghowdhry, (1894) L. R., 22 I. A., 87, they take back with one hand what 
they appear to put away with the other. There is no dedication of the property 
to charitable or to religious uses. The only dedication is in favour of the 
settlors and their descendants generation after generation so long as they exist; 
and in favour of an undefined class called the “ servants and dependents of the 
estate” and “ in favour of the poor, the beggars, and the needy for ever,” 
Strictly construed these words amount to an immediate settlement of the 
property on all classes of the beneficiaries simultaneously in the manner and 
to the extent subsequently declared. But if it were intended by the settlors 
that the whole estate should devolve on “ the poor, the beggars, and the 
needy,” that event could not happen till after the failure of all descendants 
of the settlors’ two sons and four daughters, and till after the failure of the 
“ servants and dependents ” of the estate. There being nothing to indicate 
that by “servants and dependents” were meant only those in existence 
at the date of the waqf, this class, a varying uncertain class, changing from 
time to time, would efi'ectually exclude the last class “ the poor, the beggars 
and the needy.” The deed, moreover, as to this last class does not provide for 
the poor of any particular locality, e.g., Sarai Kbeta, where the settlors lived, 
thus leaving it uncertain who were the persons whom the settlors intended to 
benefit. And especially it is to be borne in mind that clause 4, the so-called 
endowment clause, provided that the benefits of the waqf were to be enjoyed by 
the [835] beneficiary “ in the manner detailed below. ” I have already shown 
what that manner was to be during the joint and several lives of the settlors. 
I now turn to the provisions to be observed after their death. First of all the 
mutawalli is directed to pay annuities amounting in all to Rs. 2,400 to the six 
children of the settlors. The annuitants were to have a power of appointment 
among their descendants, and in the absence of such appointment the annuities 
were to descend to their heirs according to the rules of Muhammadan law for 
ever. The most extensive and arbitrary powers are given to the mutawalli in 
the matter of granting and of withholding these annuities at his discretion 
and any one of the beneficiaries who, like the plaintiff-respondent, in this 
appeal, repudiated the waqf or questioned the authority of the mutawalli, was 
ipso facto to forfeit his annuity. It was next provided that a sum of Rs. 1,100 
per annum should be spent for purposes which the learned counsel for the 
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appellant earnestly contended were religious and charitable uses. Several of 
the objects enumerated, however, would not be considered religious or clmrit- 
able objects within the meaning of the rule laid down by the Madras High 
Court in the case of Kaleloola Sahib v. Naseet-ud-deen Sahib, (1894) I. L. R., 
18 Mad.. 201. 

The mutawalli is directed to devote a sum of Rs. 600 per annum to the 
support of a hospital at Sarai Kheta which the female settlor had established 
in March 1875, and which had since then bean regularly supported by her and 
her husband. Then Rs. 20 per annum are provided for bringing water from 
the well Zamzam at Mecca, and a list is given of the persons who are to obtain 
spiritual benefit from this act. Rs. 36 per annum is to be spent in having the 
Koran recited for the benefit of the souls of tfi father and mother of the 
female settlor, the person who does the recitation being bound to transfer to 
those persons the spiritual benefit he had acquired from the recitation. Another 
reciter of the Koran w'as to be appointed on similar pay, and he was to trans¬ 
fer the spiritual benefit of his recitations to the benefit [3S6j of the souls of 
the settlors. The mutawalli is then directed to devote Rs. 150 per annum to 
charitable doles to bo given to the poor every day at the principal gate. This 
is a continuance of the practice previously observed by the settlors. Then 
provision is made for the repair of the mosque at an annual cost of Rs. 50 and 
of the tomb of the settlor’s ancestors at Sarai Kheta at a cost of Rs. 24. These 
matters again only perpetuate an existing custom. The next two clauses 
provide for the continuance of the existing customs of holding a meeting at an 
annual cost of Rs. 40 to commemorate the birth of the Apostle and of distri¬ 
buting at a cost of Rs. 60 in the Muharrara food and sharbat for the benefit 
of the souls of the two imams. Finally, provision is made for the appointment 
of a person to teach the Kof.in and the principles of jurisprudence at Sarai 
Kheta. With one small exception which will bo noticed further on these are 
all the provisions made for religious or charitable purpose.s, and the amount 
devoted to those purposes is certainly loss than Rs. 1,000 per annum. The 
net income of the estate is between Rs. 9,000 and Rs. 10,000 per annum. But 
although charitable and religious objects do not benefit by quite Rs. 1,000, we 
find the waqfs providing for the pomp and dignity of the family by allotting 
Rs. 1,200 per annum for ringing the bell and maintaining the guard attached 
to the estate. A subsequent paragraph provides for the occupation of the 
houses on the estate and for the mutwalli’s powers tlierein, while paragraphs 
deprives the beneticiarios of all power of alienation of their annuities and puts 
the latter out of the luwor of the law by declaring that they shall not be sale¬ 
able ill execution of a decree agaii.*st the annuitant. From paragraphs 9 and 10 
it would seem that the settlors were apprehensive that the beneficiaries had no 
power of enforcing payment of their annuities, and so all the descendants of 
the settlors and the well-conducted and learned Muhammadans of the Hanati 
sect are prayed for “ God’s sake ” to see that the payments be made even by 
having recourse to the help of the authorities. Paragraph 11 refers to the 
appointment of inutavvallis after the deatli of the settlors and “ provides for a 
[337] perpetual succession of some of the male momliers of the family as 
mutawallis. 

The last paragraph, which it is necessary to notice,- is No. 13. This. 
provides that when any one of the banefieiaries is appointed mutawalli, his 
annuity is to lapse and fall into the income of the endowment, that such 
mutawaili is to hold possession of the estate and make collections, and that 
after paying the Government revenue and the annuities aud other expenses 
he is to take the surplus (minus oue-teuth) for himself, his family aqd his 
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dependents. The one-tenth is to accumulate till it reaches the sum of Bs. 1,000, 
when it is to be invested in immoveable property or in some profitable business, 
and the annual income of that property or business is to be spent by the muta- 
walli in relieving the poor. 

It is contended for the appellant that this last mentioned provision, 
coupled with those set forth in an earlier portion of this judgment, amount 
to a dedication of a substantial portion of the income of the estate to 
charitable purposes, and that therefore the wagf is good. 

I am unable to concur in that contention. The first question to be con¬ 
sidered is what was the real object of the settlors when they executed the 
waqf-namah. Did they intend to dedicate the property to religious and charit¬ 
able uses with a charge for the support of the members of the family engrafted 
on it, or did they use the form of a waqf as a veil, under cover of which they 
attempted to do that which the law would not permit them to do openly ? As 
to that matter the settlors leave no room for doubt. They state in the frankest 
* manner that their object was to preserve the estate from diminution by parti¬ 
tion, transfer or the like, and to keep it always in the hands of one 
person so that thereby their name and memory," and the pomp and dignity 
of the estate may continue.” Not one word is said as to any desire to benefit 
the poor, as to any intention to constitute them the ultimate beneficiaries. The 
only object avowed is the preservation of the estate intact that its pomp and 
dignity may continue. The settlors admit [838] that they cannot attain that 
object except by the device of a waqf " as directed by the Muhammadan law," 
and then proceed to settle the estate on themselves and on their descendants 
so long as any exist, on the servants and dependents of the estate, and on the 
poor and needy. As to the last mentioned class there is nothing within the 
four corners of the waqf-namah to indicate that the settlors intended that that 
class should obtain any benefit beyond that given by paragraphs 4 and 13. T 
cannot but consider a document containing such a settlement to be but the 
merest simulation of an endowment for charitable or religious purposes. Its 
object is not to benefit the poor, but to preserve the name and estate of the set¬ 
tlors. The gift to the poor, if, as a fact, there is any dedication or gift over to 
them, which I very much doubt, most probably would not take effect for 
hundreds of years, and even then it would probably be void for uncertainty, 
there being nothing to sliow who wore the poor, the beggars, and the needy in¬ 
tended to be benefited. In my opinion the settlors did not suppose that any 
gift or ultimate dedication of the estate to charitable or religious uses w'as 
necessary to validate a waqf. I cannot but think that they were under the 
impression that a family settlement entailing the family property in perpetuity 
on its members and their descendants was a good waqf under Muhammadan 
law, a view which found some support a few years ago, but which has now been 
disapproved of by their Lordships of the Privy Council. 

As to the charitable gifts mentioned in paragi’aphs G and 13 of the waqf- 
namah, I think the opinion of the Court below is right. No specified part of 
the waqf property has been charged with their payment. The second clause 
of the 6th paragraph does no more than direct the mutawalli to make certain 
payments ‘‘ out of the profits of the waqf,” and the same may he said as to 
the 13th paragraph with reference to the one-tenth of the surplus. No means 
are provided for compelling the mutawalli to make any of those payments. 
In fact the present mutawalli as to that matter is in the same position as his 
father Syed Kaim Ali was. [339] The latter of his own free will subscribed 
to the charitable objects to which he directed his son to continue the same 
apcount of subscriptions, and they are no more than a devout and wealthy 
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Muhammadan gentleman might find it becoming to spend in that way. This 
case by no conceivable argument be brought within the rule of which their 
Lordships of the Privy Council approved in Sheik Mahomed Ahsanullah 
Ghowdhry v. Amarrhand Kundu, (1889) L. R., 17 I. A., 37. In fact it is to 
some extent the converse of the case therein cited with approval, as in this 
case I am asked to hold that a mere charge for some charitable purposes (which 
probably could not be enforced), on the profits of an estate strictly settled on 
the family of the settlors in perpetuity and not dedicated in substance to charit¬ 
able uses is sufficient to constitute a good and valid waqf. To chat conten¬ 
tion I cannot accede. I fully concur in the opinion of the Subordinate Judge 
that the little expenditure on religion and charity provided by the deed was 
no more than a charge on the property ; it did not create a legal and valid waqf 
of the entire corpus of the property so as to prevent it being inherited by the 
lieirs according to their legal shares.” 1 would therefore affirm the decision of 
the lower Court that this is not a valid waqf. 

Thera is one other point remaining for decision in this appeal. The plaintiCf^ 
respondent claims her legal share in the property left by her mother Musammat- 
Aliyat-un- nissa, which under the terms of the waqf-namah, was handed over 
to the husband Syed Kaim Ali, as mutawalli, and which remained in his posses¬ 
sion up to the day of his death. The defendant-appellant pleads that that claim 
is barred by limitation, as he alleges that Kaim AH, and the defendant after 
him, held adverse possession of that property from the lady’s death in 1881 up 
to date of suit in 1896. Appellant relies on Art. 144 of the second schedule 
to the Limitation Act No. XV of 1877. This matter is not really one of much 
importatice to this plaintiff-respondent. On the finding that the waqf is bad 
there can be no doubt that Musammat Aliyat-un-nissa’s property [840] 
formed in one way or another part of the property left by Syed Kaim Ali at 
his death. The plaintiff therefore, even assuming that property was the 
absolute property of Kaim Ali to which he had acquired a prescriptive title, 
would, as daughter of Kaim Ali, admittedly be entitled to her legal share in' 
it by Muhammadan law. 

In my opinion the respondent has failed to prove any adverse possession 
in Syed Kaim Ali. It is admitted for the appellant that no question of estoppel 
arises. But it is contended that the waqf being bad, Syed Kaim Ali held 
possession of his wife’s estate after her death as a trespasser, and so by adverse 
possession had acquired a prescriptive title to it before his death in 1895. 
Now there can be no doubt that his possession of that estate in the interval 
between the execution of the waqf-namah and his wife’s death was permissive, 
and he professed to take it, not in any personal right, but as mutawalli under 
the terms of the waqf-namah, and for the purposes set forth in that instrument 
I fail to see any change in the nature of his possession from that time up to 
his death. By the terms of the waqf-namah on the abandonment of their 
proprietary rights by his wife and himself he took possession as mutawalli or 
trustee to carry out the terms of the waqf-namah. He did not at any 
time profess to have, nor did ho set up any personal title in himself. The 
fact that the waqf is not valid in law'does not, in my opinion make anv 
difference in the nature of his possession. That fact did not clothe him with 
any adverse title to possession, but left him as trustee for the rightful owners 
of the property, namely, his wife and her heirs after her. In all his acts in 
the administration of the waqf he professed to act as trustee or mutawalli of 
the endowed property. In my opinion the waqf having failed he held the 
property as trustee for those entitled, under a legal obligation to hand it over 
to them on demand. Had such a demand been made and refused there would 
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be good ground for bolding his subsequent possession was adverse to the true 
heirs. Nothing of the kind is alleged ; there is not an atom of evidence to 
show any change in the nature of Syed Kaim Ali’a possession from the day 
[841] when he assumed possession of his own and his wife’s property as 
mutawalli in 1881 down to his death in 1895. I am therefore of opinion that 
the appeal on this point fails and that the decree of the Subordinate Judge is 
right. I would dismiss this appeal with costs. 

Blair, J —I concur. 

Appeal dismissed. 

MOTES. 

[ This was affirmed by the 1‘rivy Council in (1905) ‘27 All., .S‘20. See also (1905) 8 O. 0., 
379;:(1909) 31 All., 13G. 

The Mussalman Waqfa Validation Act, 191.3, now validates a good many vvaqfs which by 
reason of provisions for donor’s family would have been deemed invalid.] 


c 11 All. 841 ] 

FULL BENCH. 

The 25th April, 1899. 

Present; 

Sir Arthur’Strachey, Knight, Chief Justice, Mr. Justice Knox, and 

Mr. Justice Burkitt. 

The Secretary of State for India in Council.Defendant 

Sukhdeo.Plaintiff.* 

Cause of action — Pleadings—Plaint disclosing no cause of action—Discovery 
at the stage of an appeal under the Letters Patent of defect in the plaint — 

Dismissal of suit — Practice. 

Where in an appeal under section 10 of the Letters Patent it was brought to the 
notice of the Court that the plaint in the suit disclosed no cause cf action against the defend¬ 
ant named therein, the Court entertained the plea and dismissed the suit. 

This was a suit brought by one Sukhdeo against the Secretary of State for 
India in Council to recover certain property, which had been seized by a 
Magistrate in satisfaction of a fine imposed on his son Natthe, or in the event 
of such property having been sold, its value, Rs. 10. 

The facts of the case, briefly stated, were that Natthe had been convicted 
by? a Magistrate of the Ist class of an off ence under section 417 of the Indian 
Penal Code and sentenced to pay a fine of Bs. 200. In satisfaction of the 
fine certain articles were seized by the Police as being the property of Natthe. 
Sukhdeo raised an objection before the Magistrate who had succeeded the 
Magistrate by whom the tine had been imposed, but his objection was rejected, 
and the articles in question were sold. Sukhdeo thereupon preferred the 
present suit. 

[3421 The Court of First Instance decreed the claim. On appeal the Lower 
Appellate Court modified the first Court’s decree. The defendant appealed to 
the High Court. The appeal coming on for hearing before a Division Bench, 
the Judges composing the Bench differred in opinion, and the decree of the 
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Lower Appellate Court was accordingly upheld.* The defendant thereupon 
filed the present appeal under section 10 of the Letters Patent. 

Babu Satya Chandra Mukerji (with whom were Munshi ^ 

Munshi Jai Bihari Lai) for the respondent raised « Pf 

no appeal lay in this case under section 586 of the Code of Civil Procedure no 

under section 10 of the Letters Patent. The plaintirs suit was a suit ^ 
nature cognizable by a Court of Small Causes, as it was a sui 

of moveable property or the value thereof, and the amount sought to be re¬ 
covered was below five hundred rupees. There was no doubt that the suit as 
framed was one of the nature cognizable by a Court of Small Causes, and 
exemption from such cognizance was sought by seeking to include it wxtmn 
the description of suits mentioned in clauses (2), (21) or (23) of the second 
schedule of Act No. IX of 1887. 


[Strachey, C.*T.—Clauses (21) and (23) do not seem to me to be in point, 
but what do you say to clause (2)? You will observe that the wording of 
clause (2) is very wide. Is not the present suit one concerning an act pur¬ 
porting to he done by a .Judicial Officer acting in the execution of his office?] 

Clause (2) does not apply. This suit is not a suit concerning an act .of a 
public officer. For a case exactly in point see Bunwari Lai MookBrjss v. The 
Secretary of State for India, (1889) I. L. R., 17 Cal., 290. What has to be 
looked to in this connection is the relief that is asked for. It may be that the 
granting of that refief would have the effect of setting aside some order of 
some other public officer; but if that order is not sought to be cancelled in 
so many words, the suit would not be taken out of the category of Small 
C84d]Cau8e Court suits. — Fide the observations of FuRRaN.C.J. and STRACHEY, 
J.in Baghunath Mukund v. Sarosti K. li. Kama, (1898) I.L.R., 23 Bom., 266 ; 
also the case of Makund liam v. hodh Kishan, Weekly Notes, 1897, p. 198. 

[Strachey, C.J.—Before we decide your preliminary objection will you 
show us from your plaint how you establish your cause of action against the 
defendant ? You do not even allege in your plaint how the Secretary of State 
is liable in this matter.) 


The defendant has not taken that objection in his written statement nor in 
his grounds of appeal to the Lower Appellate Court, and it is too late to take 
that objection now. 

[Burkitt, .1.—Tlie defendant put you to the proof of your claim. He 
did not admit it. You must show that you have a cause of action aganst him.] 


The plaint is no doubt defective in that respect, but that defect should be 
overlooked at this late stage. 

Strachey C. J. —This is a suit in which the plaintiff claims to recover 
from the Secretary of State for India in Council certain articles, or, in the event 
of their having been sold, the sum of Rs. 10 as their value. 

Now the allegations of tlie plaint, with reference to the cause of action 
against the Secretary of State, are as follows:—“On the 21st April 1894, 
Natthe was found guilty by Mr. O.G. Arthur, Magistrate, Ist class, in the case 
of Queen-Empress v. Natthe, under section 417 of the Indian Penal Code, and 
was ordered to pay a fine of Rs. 200 to Government. In order to realize the 
aforesaid fine the following articles were seized through the police of Muttra, 
and the said articles were estimated by the police to be worth Rs. 10-6-0. 
The aforesaid articles belong to the plaintiff. He raised an objection before 
Munshi Nar ain Singh, who succeeded Mr. Arthur, that the aforesaid articles 

• Sue Weekly Notes, 1896, p, 173, 
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might be released. But the said ofhoer rejected the said ohjeccion without 
taking any evidence on 16th June 1894. The cause of action accrued on 16th 
June, the day the objection was rejected, within the limits of the jurisdio- 
[844] tion of this Court. Although the aforesaid convict is the son of the plaintiff, 
he has been living separate from him for a long time. He had no right and 
interest in the seized articles detailed below. The plaintiff is therefore entitled 
to receive back the said articles, or if they have been sold by auction, Bs. 10 
may be awarded, no matter for what price they were sold.” That is all the 
substantial part of the plaint. 

The Court of First Instance decreed the claim. On appeal the Lower 
Appellate Court modified the first Court’s decree. There was hence a Second 
Appeal by the appellant to this Court. The learned Judges who heard that 
appeal differed in opinion. Mr. Justice Blair was of opinion that the suit was 
not maintainable against the Secretary of State, and that the suit should be 
dismissed. Mr. Justice Airman, on the other hand, was of opinion that the 
decree of the lower Court was right. Under section 575 of the Code of Civil 
Procedure, the judgment of Mr. Justice Airman prevailed, and this appeal 
against his decision has been brought by the defendant under the Letters 
Patent. 

One of the grounds taken in the memorandum of the second appeal to 
this Court was that the plaintiff had shown no cause of action. That point 
was not raised in tlie defendant’s written statement, but that written statement 
did not admit any cause of action by the plaintiff, and thereby put the plaintiff 
to the proof of his whole case. The learned Judges of this Court stated that 
in consideration of the importance of the point at issue they would allow the 
appellant to support his appeal by any argument which lay within the scope 
on his grounds of appeal. The whole of both judgments is substantially 
occupied with the discussion of the question whether the plaintiff' had shown 
any cause of action against the Secretary of State in Council. Considering that 
that question lay at the root of the whole suit, we think there can be no doubt 
that the learned Judges were right in allowing it to be raised and argued. 
The same ground of appeal is stated in the moinorandum of appeal to us under 
the Letters Patent. 

[846] To our minds, however, the question whether any cause of action is 
shown presents itself in a somewhat diff’erent form from that in which it 
appeared tothe learned Judges. What they discussed was rather the question 
whether any cause of action had been established in the sense of a liability in 
the Secretary of State in respect of such acts as the seizure and sale of the 
goods claimed by the plaintiff. Butin our view there is a preliminary question, 
that is, whether, on the face of the plaint, any cause of action against the 
Secretary of State is even alleged by the plaintiff'. We have come to the con¬ 
clusion that the plaint discloses no such cause of action. What it discloses 
is that in order to realize a fine imposed upon a third person, certain 
goods belonging to the plaintiff were wrongfully seized by the police, and that, 
while these articles were in the custody of the Court, the Magistrate rejected an 
application by the plaintiff for their release. That is the whole of what the 
plaint describes as the cause of action. The plaint stops with the Magistrate’s 
rejection of the application, and consequently with the retention of the articles 
in the hands of the Court. There is nothing more No action by the Secretary 
of State or by any person for whom he could be deemed responsible is refer¬ 
red to or even hinted at. After stating these facts the plaintiff' goes on to claim 
the articles, or, if they have been sold, Rs. 10 as their value, from the Secretary 
of State, who is not alleged ever to have been in possession of them, or to have 
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any connection with them in any way whatever. In this state of the case it 
appears to us wholly unnecessary to consider any of the questions which were 
so elaborately discussed in the judgcnenfcs on the appeal. Upon the shoit groun 
which I have mentioned, namely, that the plaint discloses no cauM of action 
against the Secretary of State in Council, we are of opinion that this appeal 
must be allowed and the suit dismissed. As regards costs wo order that, having 
regard to the fact that tlie plaintiff had no njtice until a late stage of the case 
of the objection which is fatal to his suit, each party pay his own costs in each 

of the Courts. , , ^ 

Appeal decreed. 

NOTES. 

[ Thia was followed in (1911) 8 A. L. J., 922 ; 12 I. C., 111.] 

[346] APPELLATE CIVIL. 

The 5th May, 1899. 

Present: 

Mr. Justice Knox and Mr. Justice Aikman. 

Ganesha Singh.Plaintiff 

* versus 

Mundi Forest Company.Defendant.* 


Company—Suit against unregistered company—Form of suit. 

Where a company is not registered under Act No. VI of 1882 a plaintiff bringing a suit 
against such company must makoc.ach individual member of the company a defendant to 
the suit, and he cannot escape from this obligation by stating in his plaint that he has been 
unable to di.scover who the individual members of the company are. Koylash Chunder Roy v 
Mr. Edward Ellis, Manager on behalf of the Bengal Indigo Company of KhalboHa Factory, 
(1867) 8 W. R., C. R., 40, considered. The iV.-IF. P. Club v. SaduUah, (1898) I. L. R., 20 
All., 497, followed. 

The facts of this case sufficiently appear from the judgment of the Court. 
Babu Durga Charaii Banerji, for the Appellant. 

Mr. \V. Wallach, for the Respondent. 


Knox and Aikm&n, JJ. —The suit out of which this appeal has arisen was 
a suit brought by one Ganesha Singh against a defendant whom he describes as 
the Mundi Forest Company through W. Martin Towell, partner and agent, 
resident of camp Umballa. A written statement was put in signed by one E. W. 
Graham Roe, who describes himself as agent;, Mundi Forest Company, Aligarh. 
That written statement was filed on the lOth of September 1897. It is admitted 
on both sides that before that date \V. Mai'tin Towell had died and there has been 
no application even up to the present date to bring any person on the record 
in his place. The written statement put in sets out that the Mundi Forest 
Company is not a legal corporation,,and it has not been registered under Act 
No. VI of 1882, and on that ground it was pleaded that the suit would not lie'. 
The learned Subordinate Judge sustained the plea and dismissed the suit. In 
appeal before us it is contended that the learned Subordinate Judge should before 
dismi ssin g the .suit have given the appeffa^t an opportunity to amend the plaint. 


♦First Appo.slNo. 19 of 1898, from a decree of Maulvi Ahmad Ali 
Judge of Aligarh, dated the 13th of September 1897. 


Khan, Subordinate 
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[347] Tha amendment, which, it is contended, should have been allowed, is the 
addition of a statement that the plaintiff was unable to discover the names 
and addresses of the individual members of the Mundi Forest Company. The 
object of inserting this amendment is to rely upon an expression of opinion 
contained in the case of Koylash Ckunder Roy v. Mr. Edwaid Ellis, Manager 
on behalf of the Bengal Indigo Company of Khalboha Factory, (1867) 8 W.K., 
C. R., 45. In that case Sir Barnes Peacock held “ that in case of unregistered 
companies the proper course would be to sue the individual members in the 
same way as the individual members of any other firm, not being incorporated 
or registered, would have to be sued, but where it appeared that the plaintiff 
did not know of what persons the company in question is composed, he was 
of opinion that the plaintiff might sue the company in the name under which 
they were carrying on their business and contracted with him, provided he 
had stated in the plaint that he was unable to give any better description of 
the defendants than that." This view, so far as we can ascertain, doss not 
appear to have been acted upon in any reported ease, and it is opposed to what 
was said by this Court in the case of N.-W. P. Club through G. B. Goyder v. 
Sadulla, (1898) 1. L. R., 20 All., 497. We quote the following words from the 
judgment:—“ The question remains as to whether the action can rightly be 
said to have been brought against the North-Western Provinces Club ; that is 
what the case mentioned above calls an abstract entity unknown to the law. 
To bold that an action lay against it and to give judgment in such action 
would be to hold that an action lay against a great number of individuals who 
had not been cited in the action, who had no opportunity of appearing, but 
who should have been so cited, and who should have had such opportunity 
givent 0 them to appear and contest the action." We cannot therefore sustain 
the contention raised. The learned vakil went on to ask that he might be 
granted permission to amend by adding the names of such of the partners 
as he could ascertain. Even if [348] we w'ere disposed to grant the prayer, 
there would still be a fatal objection that the suit as against every person who 
might now be added, even if he were added to-day would be barred by limita¬ 
tion, The appeal fails and is dismissed with costs. 

Appeal dismissed. 


121 AH. 848] 

The 6th May, 1809. 

Present: 

Mr. Justice Banerji and Mr. Justice Aikman. 

T. E. Strachey.Plaintiff 

versus 

The Municipal Board of Cawnpore.Defendant.*^ 

Act No. XV of 1873 (A'.-TF. P. and Oudh Mumcipalitics Act), section 15 — 
Act No. XV of 1883 (N.-IK. P. and Oudh Municipalities Act), sections 29, 
42, 44 — Municipal Board—Powers of taxo.tion — Procedure—Consideration 
of objections to proposed tax—Final imposition of lax- - fipecial meeting — 
Act No. I of 1877 {Specific Relief Act), chapter VIII — Injunction. 

The N.-W. P. and Oudh Municipalities Act. 1883, not conferring the powers given by 
Act No. XV of 1873 to “ cancel or vary ” a tax imposed, the procedure to bo adopted for the 

* First Appeal No. 192 of 1896, from a decree of F,* J.Gill, Esq., Di.strict Judge of 
Cavnipore, dated the 8th June 1896. 
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enhancement of an existing tax must be the same as that prescribed for the imposition of a 
n ew tax. 

In imposing a new tax the procedure laid down in section 42 of Act No. XV of 1883 
must be strictly followed. Whore therefore neither the special meeting of the Board at 
which an assessee’s objections to a proposed tax were considered, nor the special meeting at 
which the tax was finally imposed, were properly constituted within the meaning of section 
aO of Act No. XV of 1883, it was held that the imposition of the tax was invalid. The 
Municipality of the City of Poona v. Mohan Lai, (1884) I. L. R., 9 Bom., 51, approved. 

Held also that there is nothing in Chapter VIII of the Specific Belief Act to prevent the 
High Court from granting an injunction against a Municipality as part of the remedy in a 
regular suit. Moran v. The Chairman of Motihari Municipality, (1889) I.L.B., 17 Cal., 339, 
considered. Oanga Narain y. The Municipality of Cawnpore, (1891) 1, h. R. 19 All., 318, 
referred to. 

The facts of this case sutiiciently appear from the judgment of the Court. 

Messrs. W. K. Porter and W. Wallach, for the Appellant. 

The Officiating Government Advocate (Mr. E. A. Ryves), and afterwards 
the Government Advocate (Mr. E. Chamier), for the Respondent. 

[8493 Banerji and Aikman, JJ.—This appeal and the connected First 
Appeal No. 291 of 1896 have arisen out of a suit brought by Theodore Rdward 
Straohey, a Barrister practising in Cawnpore, against the Municipal Board of 
Gawnpore, in which he seeks to recover the sum of Rs. 200, which, he alleges, 
was illegally levied from him by the Municipal Board as license tax, with Rs. 
8 interest thereon, and also prays for an injunction restraining the defendant 
Board from levying or recovering any assessment from him by virtue of 
the resolution and notice under which the tax was assessed. The learned 
District Judge has given the plaintiff a decree for the money claimed, but has 
refused the prayer for the injunction. Both parties have appealed to this 
Court. This is the appeal of the plaintiff against that part of the decree of the 
lower Court which refused the injunction. It appears that under the provisions 
of section 15 of Act No. XV of 1873 a tax upon trades and professions in the 
Cawnpore Municipality was imposed by the Municipal Committee. The rules 
made by the Committee for the collection of the said tax and confirmed by the 
Lieutenant-Governor are contained inGovernment Notification No. 160A, dated 
the 2nd May 1876, to be found at page 575 of the Government Gazette of that 
year. For the purpose of the tax all professions, trades and callings were 
arranged under throe classes. Glass I specifies bankers and several other pro¬ 
fessions and trades. Class II sots forth a still longer list of callings. Under 
Class III are included all dealers or persons practising any trade or profession 
not mentioned in the above classes or in a list of explanations appended. As 
the profession of barrister-at-law was not specified either in Glass I, Class II, 
or the list of explanations, it is clear that barristers-at-law fell under Class III. 
According to the rules the highest tax which could be imposed upon persons 
falling under Class III was Rs. 12 per annum. 

Up to the year 1887 no tax had been levied from barristers-at-law practising 
at Cawnpore. At a special meeting of the Municipal Board held on the 27th 
of June 1887, it was resolved [360] that persons practising as barristers should 
be included under Class 1, thereby rendering them liable to a maximum tax of 
Rs. 200 per annum. At the time this resolution was passed Act No. XV of 
1888 was in force. Section 42 of that Act prescribes the procedure which has 
to be followed in imposing taxes for the purpose of the Act. Section 44 of the 
Act gives the Municipal Board the power to abolish or reduce any tax imposed 
under the preceding sections. It is noticeable that this section confers no power 
upon the Municipal Board to enhance a tax already imposed, and in this respect 
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it differB from the former Aot, No. XV of 1873, which, by section 15, garethe 
Committee the power to “ cancel or vary " any tax which it had imposed. As 
the existing Act gave the Municipal Board no power to enhance an existing 
tax which was the object they had in view when they determined 
that barristers should be included in Glass 1, they adopted the only course 
which appears to have been open to them, that is, they treated the matter as 
if it were the imposition of a new tax. 

Assuming that the procedure was under section 42 of the Aot, as it purports 
to be, the plaintiff contends that there were in the procedure of the Board such 
defects as rendered the imposition of the tax upon him illegal. When a Board 
wishes to impose a tax for the purpose of the Act, it is required by sub-section 
(1) of section 42 that the resolution to impose the tax should be passed at a 
special meeting, the necessary quorum for which must, according to section 89, 
sub-section 1, be one-half of the whole Board. In order to enable us 
to determine the questions raised before us, we found it necessary to ask the 
lower Court for a finding as to the number of members constituting the 
whole Board between the 27th of June 1887 and the 25th of August 1887. 
The finding of the Court below is that between those dates the Municipal 
Board* of Cawnpore consisted of twenty-one members, t.e., 18 elected and 3 
appointed. We find that the meeting at which the preliminary resolution 
under section 42 for the inclusion of barristers in Class I was passed, was a 
[361] properly constituted special meeting. After the passing of this resolu¬ 
tion, the next thing required of the Board is the publication of " a notice de¬ 
fining the persona or property proposed to be taxed, the amount or rate of tax 
to be imposed and the system of assessment to be adopted.’’ It was objected on 
behalf of the plaintiff that the notification published on the 30th of June 1887 
under this suh-section was defective, inasmuch as it failed to define the 
amount or rate of the tax to be imposed and the system of assessment to be 
adopted. This contention is not devoid of force. It is impossible to say that 
the notification complies with the strict letter of the law, hut it may be, as 
contended by the learned counsel for the respondent, a mere defect in form 
which would he covered by the provisions contained in section 43 of the Act. 
To proceed ; sub-section (3) provides that any inhabitant of the Municipality 
objecting to a proposed tax may within a time fixed submit his objection in 
writing to the Board, which is bound to take the objection into consideration 
at a special meeting. The plaintiff did submit an objection, which was taken 
into consideration on the 27th of July 1887, at a meeting which is described as 
an “ adjourned special meeting. ” The number of members present at the 
meeting was 7, which was only one-third of the whole Board. It is true that 
under the proviso to section 29 no quorum is necessary for an adjourned 
special meeting, but the proviso requires that at such adjourned meeting only 
such business should be brought before and transacted at the adjourned meet¬ 
ing which would have been brought before the original meeting if there had 
been a quorum present. 

The question we have to consider is whether the objection to the imposi¬ 
tion of a tax on barristers could legally be considered at the adjourned meeting 
held on the 27th July 1887. We must answer that question in the negative. 
The so-called adjourned special meeting held on the 27th of July 1887, had been 
adjourned from the 19th of July 1887, which again had been adjourned from a 
meeting of the 11th of July 1887, which last [362] meeting had been adjourn¬ 
ed from the 27th of June 1887. At none of these meetings was a consideration 
of objections to the imposition of taxes on barristers a businesB to be brought 
forward. Consequently the adjourned special meeting of the 27th July, 1887 
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was not competent to consider the plaintiff’s objection to the imposition of 
the tax. In the case of The Municipality of the City of Poona v. Mohan Lai, 
(1884) I. L. B., 9 Bom., 51. it was held that the consideration by the Muni¬ 
cipality of objections to a tax was an essential part of the machinery provided 
by the corresponding section of the Bombay District Municipality Act for the 
legal imposition of the tax and a decree of the lower Court awarding to the 
plaintiffs whose objections had not been duly considered the amount of the tax 
which had been levied from them was sustained. The Court declined to accept 
the contention on behalf of the Municipality that the consideration of objec¬ 
tions of the inhabitants was merely a formal act, the omission of which did 
not invalidate the tax. But there remains a more formidable objection to the 
procedure of the respondent Municipal Board. Section 42, sub-section (7), 
provides that when the' proposals of a Municipal Board for the imposition of 
a tax have been sanctioned by the Local Government, the Board may at a 
special meeting direct the imposition of the tax in accordance with those pro¬ 
posals. The Cawnpore Municipal Board, in order to comply with the provi¬ 
sions of this sub-section, held what purports to have been a special meeting on 
the 25th of August 1887, at which it was formally resolved that barristers should 
be assessed in accordance with the proposals set forth above, which had receiv¬ 
ed the sanction of Government. At this meeting only ten members were pre¬ 
sent, so that according to the finding on the issue referred by us, there was 
not present at that meeting the quorum required by law for a special meeting. 
We are constrained tft hold that this defect entirely invalidates the resolution 
for the imposition of the tax under which the amount claimed was levied from 
the plaintiff. To hold otherwise would[3533 load to the result that one or two 
members of a Municipal Board fnot being an adjourned special meeting) could 
by calling themselves a special meeting direct the imposition of a tax upon the 
whole of the inhabitants. The learned Judge did not decide the case on the ground 
of tlie defects to which we have referred above, but made a decree for the 
amount claimed on tlie ground tliat there had been a breach oT rule 6 of the rules 
for tlie imposition of license tax, iua.smuch as the sub committee by which the 
tax on tlie plaintiff'was assessed was not duly constituted. This is an additional 
ground for sustaining the decree which has been granted to the plaintiff. 

As we said at the outset, this is the plaintiff’s appeal against the pai*t of 
the decree dismissing his prayer for an injunction. The learned District Judge, 
although he framed an issue as to whether he had jurisdiction to grant the 
injunction asked for, did not decide that issue, but contented himself by decree¬ 
ing the money part of the claim. For the respondent it was contended that 
this Court was not competent to make a decree for an injunction, and the case 
of Moran v. Chairman of Motihari Municipality, (1889) I. L. R., 17 Cal., 329, 
was relied on. It is true that the learned Judges who decided that case were 
of opinion that the power to compel corporations to do their duties and to 
i-estrain them from doing that which it is not within their province to do had 
been reserved to the High Court in its ordinary original jurisdiction with res¬ 
pect to the presidency towns, but had been withheld in respect of any of the 
Municipalities in the mufassil. What was apparently in the minds of the 
learned Judges when they expressed the above opinion was Chapter VIII of the 
Specific Relief Act. That chapter, it is true, does by implication withhold from 
High Courts the power to make orders save as to corporations within the local 
limits of their ordinary original civil jurisdiction. But a consideration of the 
terms of the chapter will render it clear that the orders referred to therein are 
orders passed upon applications, and not decrees in suits. The order referred 
to in [384] that chapter may be made ex parte on a mere application supported 
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by an abidavit. Thera is nothing in that chapter to take away from Courts 
the power to grant injunctions in a suit when a sufficient ground is made out 
for doing so. Injunctions against Municipalities have been granted by this 
Court, vide. Oanga liarainv. The Municipality of Cawnpore, (1897) I. L. R., 
19 All., 313. We therefore overrule the respondent’s plea and allow the appeal. 
We vary the decree of the Court below by granting an injunction restraining 
the defendant Board from levying or recovering any tax from the plaintiff by 
virtue of the resolution of the 2dth August 1887. The appellant will get his 
costs of this appeal, and such costs as were refused him in the Court below. 

- Appeal decreed. 


[ 21 All. 854 ] 


The 8th May, 1899. 

Present : 

Mr. Justice Blair and Mr. Justice Burkitt. 


Sheo Rattan Rai and others.Objectors 

versus 

Mohri.Applicant.’*’ 

Act No. 1 of 1894 {Land Acquisition Act), Sections IS, 19, 32 and 54— 
Reference Ly Collector to Judge—Appeal from Judges' order—Court fee — 

Decree or order. 

Held that an appeal will lie to the High Court from an order of the District Judge made 
upon a reference by the Collector under sections 18 and 19 of the Land Acquisition Act 1891, 
as to the disposal of compensation awarded for land taken up by Government under the Act< 
Balaram Bhramaratar Rayv. S/ta;« Sunder Naretidra, (1890) I. L. B., 23 Cal,, 526, followed. 
Held, also, that in an appeal from the order of the District Judge above referred to, the 
memorandum of appeal must be stamped as an appeal from an original decree. 

In this case certain land, which was in the possession of the respondent, 
holding a life estate as a Hindu widow or daughter, was taken up under 
the provisions of the Land Acquisition Act, 1894. There appears to 
have been no objection to the amount of the compensation awarded, 
but certain reversioners to the estate came before the Collector with an 
objection that the whole of the compensation ought not to be made over 
[365] directly to the respondent, inasmuch as she was only entitled to a life 
interest in the property taken up, and there was danger of their reversionary 
rights being lost. The Collector thereupon, under sections 18 and 19 of the 
Act, referred the disposal of the compensation to the District Judge. The Dis¬ 
trict Judge, disallowing the objections of the reversioners, ordered the com¬ 
pensation money to be paid to the respondent. From chis order the objectors 
appealed to the High Court. At the hearing of the appeal two preliminary 
objections were taken, which were disposed of by the following order :— 

Blair and Burkitt, JJ. —Two preliminary objections have been raised to 
the hearing of this appeal. The first is as to whether section 54 of the Land 
Acquisition Act, No. I of 1894, gives an appeal to this Court. Upon that 
matter we see no reason to differ from the reasoning and conclusion of the 
learned Judges of the Calcutta High Court in Balaram Bhramaratar Bay v. 
Sham Sunder Narendra, (1896) I. L. R., 23 Cal., 526. 

The second point is, whether the appellants here ought to stamp their 
memorandum of appeal as an appeal from an order or an appeal from an original 

•First Appeal No. 104 of 1898, from .an order of Kunwjw Bharat Singh, District Judge 
of Qbazipur, dated the Sth August 1H98. 
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decree. We are of opinion that it is an appeal from an original deci'ee and 
must be stamped as such. 

We therefore refer this case to the Taxing Officer for his decision and 
report as to what stamp should be paid on this appeal, if it be considered as an 
appeal from an original decree. 

IThe report called for having been supplied and the deficiency in the 
Court fee stamp having been made good, the appeal was put up for final 
disposal.] 

Maulvi Ohulam Mujtaba and Babu Jiwan Chandar, for the Appellants. 

Munshi Gobind Pratad, for the Respondent. 

Blair and Burkitt, JJ. —This case arises under the Land Acquisition Aoti 
No. I of 1894. Land had been taken in which the respondent here had a life 
estate. Whether that of a [366] Hindu widow or a daughter we are not 
informed. In neither case had she the power to alienate except for legal neces¬ 
sity. The District Judge, in the face of an objection by the reversioners, has 
ordered the purchase-money to be paid to the Musammat. This order cannot 
stand. The case is manifestly one provided for by section 32 of Act No. I of 1894. 
We set aside the order of the Court below, and direct that, under the provisions 
of section 32, the money shall be invested in the purchase of other lands, to bo 
held under the like title and conditions of ownership as the land in respect of 
which such money shall have been deposited was held, or, if such purchase 
cannot be effected forthwith, then in such Government or other approved 
securities as the Court shall think fit. Payment of the rent or other proceeds 
of such investment will be made to Musammat Mohri as the person for the time 
being entitled to the possession of such land. The Judge will further strictly 
comply witli the other provisions of section 32. We make no order as to costs. 

Appeal dacre.ed. 


NOTES. 

I Thin wus followed in (1901) 24 All., 189 ; (1912) 14 1. p., 724 ; 39 Cal., 906. See also 
(1908) 31 Cal., 214 ; (1902) 26 Mad., 287. 

As regards appealability, however, see also (1912) 17 I. C., 117 (Mad.) ; (1905) 82 Cal., 
921.] 
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The 9th May, 1899. 

Present: 

Sin Arthur Stkachey, Knioht, Chief Justice, and 
Mr. Justice Banerji. 

Hira Lai Sahu.Decree-holder 

versus 

Parmeshar Rai.Objector."*' 

Execution of decree—Decree for sale on mortgage—Poioers of court executing 
decree—IIindu law—Joint IJindu family—Objection by son that his 
interest in the property mortgaged is not saleable in execution of a 
decree obtained against his father. 

Held, that it is not open to a son in a joint Hindu family, who has been made a party 
as the legal representative of hia father to proceedings in execution of a mortgage 

• Second Appeal No. 910 of 1896, from a decree of H. D. Griffin,’^sqTTDiBtriot Judge 
of Azamgarh, dated the 26th August 1896, modifying a decree of Munshi Ahmad Ali Khan 
Subordinate Judge of Azamgarh. dated the I5th May 1896. ’ 
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decree against the lather, to raise an objection in those execution proceedings that the 
decree against the father is not binding on bin? in his personal capacity by reason of bis not 
having been made a party to the suit in which the decree was passed. Bhawani Prasad v. 
KaUu (1896) T.L.R., 17 All., 637, referred to. Sanwal Das \, Bismillah Bsgam (1897) LL.B., 
19 All., 480, and Liladhary. Chatarbhuj, (1899) I. L. B., 91 All., 277, approved. Lochan 
Singh v. Sant Chandar, Weekly Notes, 1899, p. 24, not followed. 

C8S7] The facts of this case sufficiently appear from the judgment of 
BarerJ i, J. 

Messrs. W. M. Colvin and D. ii. Banerji, for the Appellant. 

Maulvi Mujtaha, for the Bespondent. 

Banerji, J. —The appellant obtained a decree for sale under section 88 of 
the Transfer of Property Act, 1882, against the father of the respondent. 
The decree directed the sale of the property comprised in the mortgage. This 
appeal arises out of an application made by the decree-holder for an order 
absolute for sale under section 89 of the Act. That application was made 
against the respondent by reason of the mortgagor having in the meantime 
died. The respondent objected to the order under section 89 being passed in 
respect of the whole property, on the ground that it was ancestral property, 
and that as he, the respondent, was not joined as a party to the suit in which 
the mortgagee decree-holder had obtained his decree, that decree could not 
affect his interests, and those interests were not liable to sale in execution of 
that decree. Both the Courts below have allowed the objection and exempted 
a one-third share of the mortgaged property, which they have declai'ed to be 
the share of the respondents, from liability under the decree. The decree- 
holder mortgagee has preferred this appeal, and the question which we have to 
determine is whether the Courts below were competent to consider the objec¬ 
tion raised by the respondent, the decree being one for sale under a mortgage, 
and directing that the whole of tlie mortgaged property should be sold. It is 
urged, and with reference to the rulings of this Court, rightly, that an appli¬ 
cation under section 89 of the Transfer of Property Act is an application in 
execution ot the decree for sale. The Court which dealt with that application 
was therefore dealing with a matter which must be taken to have arisen in 
connection with the execution of a decree. There can be no doubt that a 
Court executing a decree is bound to give effect to the decree as it finds it, 
and is not competent to vary or alter it in any way. The decree in this case 
directs, as stated above, the sale of the whole of the mortgaged [358] property. 
That being so, could the Court executing the decree consider the question 
whether any portion of that property was exempt from liability under the 
decree ? No doubt according to the ruling of the Full Bench in Bhawani 
Prasad v. Kallu, (1895) I. L. R., 17 All., 537, the son of a Hindu mort¬ 
gagor who had not been joined as a party to the mortgagee’s suit for sale, is 
competent to sue for the exemption of his interests in the mortgaged property 
from sale on the single ground that he was not a party to the suit in which the 
decree was passed ; but that is not a question which, it seems to me, can be 
raised in execution proceedings by the son of the mortgagor, if he happens to 
be made a party to those proceedings in his character of legal representative 
of his father. The determination of such a question would lead to a determin¬ 
ation of the question of the validity of the decree passed against the father. 
Such a question is beyond the scope of the powers of a Court executing a 
decree. This was the principle of the ruling in the case of Samval Das v. 
Bismillah Begam, (1897) I. L. R., 19 All., 480, and the same view was 
apparently taken in the case of Liladhar v. Chatarbhuj, (1899) 1. L. R., 21 
All., 277. No doubt in the case of Lochan Singh v. SaJit Chandar, Weekly 
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Notes, 1899, p. 24, sitting with my brother Aikman, I held that it was open 
to a son who had been made a party to the execution proceedings as the legal 
representative of his father to raise an objection on the ground that the decree 
against the father was not binding on him in his personal capacity by reason 
of his not having been made a party to the suit in which the decree was passed ; 
but on reconsideration that view seems to me to be erroneous. I may 
observe that in a later case a doubt was expressed by my brother Aikman, 
and .myself as to the correctness of the view taken in the case of Lockan 
Singh v. Sant Chandar. A Court executing a decree, as I have said, is bound 
to give effect to the decree as it stands. If the decree orders the whole of 
the property mortgaged by the fattier to lie sold, tbe Court executing the decree 
cannot consider the question whether the decree was validly made against the 
[359] interests of the son. If a son, although a party to the execution 
proceedings, in his capacity as legal representative of his father, could be 
allowed to raise the question of the binding effect of the decree on his interests, 
and if the Court executing the decree be permitted to give effect to such 
objection, the result would bo that such Court might be in a position to vary 
the decree. This certainly a Court, in the exercise of its powers relating to 
the execution of decrees, is not competent to do. Upon reconsideration, I 
think that the view which was taken in the case of Sanwal Das v. BismtUah 
Jiegam was the right view. I would allow the appeal, and, setting aside the 
orders of both the Courts below, remand the case to the Court of First Instance, 
with directions to make an order under section 89 of the Transfer of Property 
Act in respect of the whole of the property comprised in the decree under 
section 88, and then to proceed with the application for execution. I would 
allow the appellant his costs here and in the Courts below. 

Straohey, C. J. —I am of the same opinion. 

Appeal decreed, and cause remanded. 

NOTES. 

[ Thi.^ sv.%s followed in (1904) Cal., 26S.J 

I 21 All. 8S9 ] 

The 9th May, 1899. 

Present: 

Sir Arthur Strachey, Knight, Chief Justice, 

AND Mr. Justice Banbbji. 


Narain Singh and another.Plaintiffs 

versus 

Jaswant Singh.Defendant.' 


Ctvtl Procedure Code, section 43—Application for leave to sue in forma 
pauperis —Application rejected—subsequent suit not barred — Civil 
Procedure Code, section 413. 


Held, that section 43 of the Code of Civil Procedure would not apply so as to bar a 
subsequent suit whore the so-called previous suit was not a regular suit but an application 
for leave to sue in forma pauperis which was rejected. 


This was a suit to enforce as against the property of the defendant a lien for 
contribution arismg ou^t of a mortgage entered into by the plaintiff Narain 


* Second Appeal No. 887 of 1896, from a decree of G. A. Tweedy, Esq., 
of Farrukhabad, dated the 27th June 1896, confirming a decree of Maulvi ’ 
Khan, Subordinate Judge of Farrukhabad, dated the 20th December 1895. 


District Judge 
Anwar Husain 
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Siogh and the defendant jointly, on the allegation that the plaintiff’s property 
had been sold in [860] execution of a decree obtained by the mortgagee on the 
mortgage, while the property of the defendant oo-mortgagor had been exempted 
from sale. The principal plea raised by the defendant was that the suit was 
barred by the operation of section 43 of the Code of Civil Procedure inasmuch 
as the plaintiff had formerly made an application for leave to sue in formd 
pauperis for contribution in respect of the same cause of action. This application 
related merely to the claim for money, that is, it was not a claim for 
enforcement of lien, and was rejected. 

The Court of First Instance (Subordinate Judge of Farrukhabad) dismissed 
the suit holding it to be barrod by the provisions of section 43 of the Code of 
Civil Procedure, The plaintiff appealed, and the Lower Appellate Court 
(District Judge), taking the same view of the law, dismissed the appeal. The 
plaintiff thereupon appealed to the High Court. 

Pandit Sundar Lai, for the Appellants. 

Munshi Ram Prasad, for the Respondent. 

StPaohey, C. J.— We think that the learned Judge was wrong in holding 
that section 43 of the Code of Civil Procedure barred the present suit. 
Section 43 only applies where there has been a suit, and the plaintiff omits 
in that suit to make a particular claim vvhich he is entitled to make in 
respect of the cause of action. Now prior to this suit the plaintiff did not 
bring any suit having reference to the cause of action alleged in the present 
suit. What he did was to make an application for leave to sue in forma 
pauperis, but that application was rejected. Section 410 of the Code clearly 
shows that it is only when such an application is granted that it becomes the 
plaint in a suit, and therefore if the application is rejected, it never becomes 
a suit, and section 43, which is limited to suits, cannot apply so as to bar any 
subsequent suit. There is nothing in this view inconsistent with section 413. 
All that section 413 shows is that an order of refusal to allow the applicant to 
sue as a pauper bars any subsequent application for leave so as to sue in respect 
of the same right. It does not bar any suit brought in the ordinary way. The 
[861] words “ but the applicant shall be at liberty to institute a suit in the 
ordinary manner in respect of such right,” do not imply that the applicant is 
not at liberty to institute a suit in the ordinary manner in respect of any other 
right than that to which the application related. In the present case the 
application for leave to sue as a pauper was merely in respect of the personal 
remedy of contribution, and there was no claim to enforce the charge created 
by section 95 of the Transfer of Property Act. The present suit is a suit to 
enforce that charge, and there is nothing in section 413 which could bo held 
to bar it. That is all that is necessary to say about section 43 of the Code. 
As to the question of limitation the learned Judge is right in holding that 
Art. 132 is applicable. As we di.sagroe with the learned Judge’s view of the 
effect of section 43 on which his decree is based, we must allow this appeal. 
We set aside the decrees of both the lower Courts and remand the suit to the 
Court of First Instance for disposal on the merits. Costs of the appeal in the 
Lower Appellate Court and in this Court will be paid by the respondent. The 
costs of the first Court will abide the event. 

Appeal decreed and cause remanded. 
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FULL BENCH. 

The 15th May, 1S99. 

Prbsent : 

Sib Arthur Stbachey, Knight, Chief Justice, Mb. Justice Knox, Mr. 
Justice Blair, Mr. Justice Banebji and Mr. Justice Airman. 

Bakar Sajjad.Judgment-debtor 

versus 

Udit Narain Singh.Decree-holder. 

Execution of decree—Construction of decree—Act No. IV of lb82 {Transfer of 
Property Act), sections 86, 88, 89—Decree for sale on a mortgage—Interest 

allowable after date Axed by decree for payment of the mortgage money. 

A Court exeuutiag a decree the terruH of which are atnbiguouK should, where it is pos¬ 
sible, put such a construction upon the decree as would make it in accordance with law, 
Amolak Ram v. Lachtni Narain. (1896) I.L.R., 19 All., 174 ; Pirbhu [362] Narain Singh v. 
Rup Singh, (1898) 1. L. R., 20 All., 397, and The Maharaja of Bhartpur v. Rani Kanno Dei, 
Weekly Notes, 1898, p. 164, quoad hoc approved. 

But in construing a decree for sale upon ii mortgage, the terms of which are susceptible of 
being construed either as allowing interest only up to the date fixed by the decree for payment 
of the mortgage-debt or an allowing interest also after that date until realization, the proper 
construction, to make the decree in accordance with law, is that interest is allowed up to the 
date of realization and not merely up to the date fixed by the decree for payment of the mort¬ 
gage-debt, Amolak Ram v. Lachmi Narain, (1896) 1. L. R., 19 All., 174; Nain Dat v. TIari- 
har Dat, (1897) Weekly Notes, 1898, p. 57, and The Maharaja of Bhartpur v. Rani Kanno Dei, 
Weekly Notes, 1898, p. 164, as to this point overruled. 

Achalabala Bose v. Surtndra Nath Dey, (1897) I. L. R,, 21 Cal., 766, and Subbaraya 
Ravuthamindi Nainar v. Pomiusanii Nadar, (1897) 1. L. R., 21 Mad., 364, referred to. 
Rameswar Kotr v. Mahomed Mehdi Hossein Khan, (1898) 1. L. R., 26 Cal., 39, followed. 

This was an appeal arising out of an application for execution of a decree 
under section 8H of the Transfer of Property Act. The facts of the case will 
be found set forth in detail in tho judgment of the Chief Justice, and it is only 
necessary to state here that the question before the Full Bench was whether 
the Lower Court was right in allowing the decree-holder respondent’s claim 
for interest up to the date of the application, that is to say, interest after the 
date fixed by the decree for payment of tho mortgage money, and in disallow¬ 
ing the judgment-debtor appellant’s objection that interest was only payable 
under the decree up to the said date. 

Munshi Gulzari Lai, for the Appellant. 

The decree in this case under section 88 of the Transfer of Property Act 
only provides for payment of the sum found due with interest at the rate 
mentioned therein on .list December 1892, the date fixed by the Court for 
payment. The decree is silent as to payment of any interest after that date. 
A Court executing the decree cannot by a mere process of interpretation add 
to the terms of the decree— Forester v. Secretary of State for India, U877) 
L. R., 4 I. A., 137. 

The terms of the order absolute, dated 29th June 1873, award¬ 
ing interest after the date fixed for payment are immaterial because the 

* First Appeal No. 96 of 1898, from an order of Rai Pandit Indar Narayan, Subordinate 
Judge of Farrukhabad, dated the ISth January 1898. 
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decree to be executed is still the decree under section 88 of [ 868 ] the 
Transfer of Property Act— Baj Kumar v. Bisheshar Nath, (1894) I. L. R., 
16 All., 270 ; Amolak Bam v. Lachmi Narain, (1896) I. L. R., 19 All., 174 ; 
Kashi Prasad v. Sheo Sahai, (1896) Weekly Notes, 1897, p. 12; Oudh Bihari 
Lai V. Nageshar Lai, (1890) I. L. R., 13 All,, 278. A Court in passing an order 
absolute for sale has only to see whether the amount payable under the decree 
has been paid or not, and to order sale. Interpretation of the terms of the decree 
is beyond its scope, especially in a case like the present, where no payment 
has been made. Anything contained in the order absolute for sale cannot 
have the effect of res judicata in future execution proceedings Shih Charan v. 
Baghu Nath, (1895) I. L. R., 17 All,, 174. The point now raised was never 
raised and determined by the Court directly between the parties after due 
notice— Sheik Budan v. Bamchandra Bhunjgayo-, (1887) I.L. R., 11 Bom., 537 ; 
Bam Lai v. Narain, (1890) I. L. R., 12 All., 539; Shafaat Begam v. Hurmat 
Sultan Begam, Weekly Notes, 1895, p. 15 : Madho Prasad v. Daryai Bibi, 
Weekly Notes, 1895,)). 108; Nathu Ramv. Muhammad Ali if/ian,Weekly Notes, 
1896, p. 119. 

Mr. E. Chamier, for the Respondent. 

The decree nisi provides for future interest, but does not state clearly up 
to what date such interest shall bo paid. The decree nisi should, if possible, 
be construed as a decree prepared in accordance with law, see Amolak Ram v. 
Lachmi Narain, (1896) I. L. R., 19 All., 174, and Pirbhu Narain v. Bup Singh, 
(1898) I. L. R., 20 All., 397. As to what interest a decree under section 88, 
Act IV, 1882, should provide for, see the decision of the Privy Council in 
Bamestoar Koer v. Mahomed Mehdi Bossein Khan, (1898) I. L. R., 26 Cal., 39, 
also Achalabala Bose v. Siirendra Nath Dey, (1897) I. L. R., 24 Cal., 766, and 
Subbaraya Bavuthaminda Nainar v. Ponnusami Nadar, (1897) I. L. R., 
21 Mad., 364. The decision of this Court in Amolak Barn's case is no longer of 
authority in view of the decision of the Privy Council. The decree nisi now 
in question is capable of being construed as making provision for interest up 
to the date of realization and should be so construed. 

[364] Next it is the duty of the Court which prepares the order absolute 
under section 89 of Act No. IV of 1882 to construe the decree nisi and from 
the order absolute accordingly—the order absolute cannot he challenged at any 
later stage of the proceedings in execution, sea Badshah Begam v. Musammat 
Bardei, (1897) Weekly Notes, 1898, p. 17, and Pirbhu Narain Singh v. Bup 
Stngh, (1898) I. L. R., 20 All., 397. The order absolute in this case clearly 
provides for future interest and was never challenged till the publication of the 
decision in Amolak Ram’s case. The principle of explanation II to section 13, 
Civil Procedure Code, applies. 

The order absolute was prepare 1 after notice to the judgment-debtors; 
notice was again issued to them under section 287, Civil Procedure Code, 
previous to the preparation of the proclamation, see clause (d) of that section. 
The matter is now res judicata. Ram Kirpal Shukul v. Rup Ruari, (1883) 
L. R., 11 I. A., 37, Mungul Pershad Dichit v. Grija Kant Lahiri Chowdhry, 
(1881) L. R., 8 I. A., 123. The case of Sheikh Budan v. Ram Chandra. (1887) 
I. L. R., 11 Bom., 537, is distinguishable. 

Lastly, the judgment-debtor, appellant, has obtained adjournments of the 
sale, at the same time agreeing that the proclamation shall stand and has filed 
petitions admitting evidently that the amount due includes interest up to the 
date of realization. He is now estopped from raising the question of interest. 
He cannot rip open the proceedings of six years. See Girdhari Singh v. Burdeo 
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Narain Singh, (1876) L. R., 3 I. A., Q30, and Arunachtllam v. Arunachellain, 
(1888) L. R., 15 I. A., 171. 

Munshi Gulzari Lai in reply. In Bameswar Koer t. Mahomed Mehdi 
Hossein Khan, (1898) I. L. R., 26 Cal., 39, their Lordships of the Privy Coun¬ 
cil never meant to decide tlie point which is now under discussion. The ques¬ 
tion before their Lordships simply related to the rate of interest to be allowed 
in a mortgage-decree between the date of the institution of the suit and 
tbe date fixed for payment. They held that interest at the contractual rate was 
[366] to be allowed. “ Date of realization ” in the judgment of the Privy 
Council must mean the “ date fixed for realization ” as put in the head note to 
the ruling as reported in the Indian Law Reports. In saying that, “ if the High 
Court has allowed something less the mortgagee makes no complaint ” their 
Lordships evidently referred to " rate of interest ” in the previous sentence, 
and not to the period for which it was to be allowed, which was not in ques¬ 
tion in the case. The rate of interest was 12 per cent, compound interest 
and not simple interest as awarded by the High Court. It was to this that the 
Privy Council alluded and to nothing else. It is thus that the Privy Council 
ruling has been interpreted by the Judicial Commissioner of Oudh in a very 
recent case— Allahabad Bank v. Syed Mohamad Jawad, (1899) Oudh Cases, 
1899, p. 37. The terras of sections 86, 88 and 89 of the Act clearly support 
this view. Form No. 128 in Schedule IV of the Code of Civil Procedure makes 
no mention of any ifiterest after the date fixed for payment. Compare the 
form for an order for sale in Seton on Decrees and Orders, Vol. Ill, page 1587. 
As far as a decree for foreclosure or sale under the Transfer of Property Act is 
concerned, the Court can calculate interest on the mortgage debt as such 
only up to the date fixed for payment. It was so held even by the Calcutta High 
Court in Surya Narain Singh v. Jogendra Narain Roy Chowdhury, (1892) 
I. L. R., 20 Cal., 360. The recent ruling in Achalabala Bo&e v. Surendra Nath 
Dey, (1897) I. L. R., 24 Cal., 766, apparently overlooks the old practice of the 
Calcutta High Court. The interest at 4 or 6 per cent, which is generally 
allowed by the Calcutta High Court after the date fixed for payment is not 
under the provisions of the Transfer of Property ,\ct. Section 209, Civil Proce¬ 
dure Code, has nothing to do with the matter as it cannot apply to a mortgage 
decree. The ruling of Amolak Ram v. Lachmi Naram does not stand alone in 
this Court. The same view was held in Tarachand v. Dina Nath Weekly 
Notes, 1895, p. 76. 

[366] Straohey, C. J.— This was an application for execution of a decree 
for sale of mortgaged property under section 88 of the Transfer of Property Act, 
1882, The question is whether the Court below was right in allowing the 
decree-holder’s claim for interest up to the date of the application and dis¬ 
allowing the judgment-debtor’s objections that interest was payable under the 
decree only up to the 31st December 189 ' The decree was passed on the 30th 
June 1892. It recites the relief claimed in the plaint that the defendants 
may be ordered to pay to the plaintiff Rs. 13,771-8, principal and interest, 
together with interest accruing during the pendency of the suit and future 
interest on the date to be named by the Court, and that, in case of default, 
the mortgaged property might be sold in satisfaction of the debt, with relief 
against the person and other property of the defendants. The operative part of 
the decree is as follows :— 

" It is decreed and hereby declared that on the 31st December 1892, the 
sum of Rs. 14,848-6 will be payable to the plaintiff, viz., Rs. 13,817-6 for 
principal and interest on the mortgage, dated the 21st day of March 1883, i.e 
Rs. 13,771-8, the amount claimed and Rs. 45-14 pendente lite interest.’ and 
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B8. 1,031 for his costs of this suit, and it is Iierehy ordered that upon the 
defendants paying to the plaintifiF or into Court on the Slat December 1892, 
aforesaid the said sum with interest at annas 8 per cent, per mensem, the 
plaintiff shall deliver up to the defendants, or to such person as they appoint, 
all documents in his possession or power relating to the property specified 
below, and shall transfer the property to the defendants free from all incum¬ 
brances created by the plaintiff, or any person claiming under him, or by 
those under whom he claimed and shall put the defendants in possession of 
the property. But if such payment he not made as aforesaid on or before the 
aforesaid 31st day of December 1892, then it is ordered that the said property, 
or a sufficient part thereof, be sold, and that the proceeds of the sale (after 
defraying thereout the expenses of the sale) he paid into Court and applied in 
payment of the sum [367j found due to the plaintiff, and that the balance, if 
any, be paid to the defendants or other persons entitled to receive the same. 
And it is further ordered that each of the mortgagors, Ahmad Sajjad and 
Bakar Sajjad, can redeem 5 hiswas of mauza Bahapur Patti on payment of 
the amount decreed in equal shares.” 

The judgment-debtors not having paid the amount decreed, an order abso¬ 
lute for sale of the mortgaged property under section 89 of the Transfer of 
Property Act was passed on the 29th .June 1893, after notice to them. They 
did not appear on the date fixed by the notice, and the order absolute for sale 
was therefore passed ex parte. The material part of the order was as follows:— 
"It is decreed and ordered that the property detailed below be sold on a date 
to be fixed hereafter and the sale proceeds, after defraying the expenses of sale, 
be paid into Court and applied in paying Rs. 16,046, with ususl future interest, 
which has been found to he due to Raja Udit Narain Singh, decree-holder.” 
This Rs. 16,046 included interest calculated up to the 20th June 1893. As the 
property to be sold was ancestral property, the Court proceeded to order, in 
accordance with the rules prescribed by the Local Government under section 
320 of the Code of Civil Procedure, that the record should be transmitted to 
the Collector for execution of the decree. It does not appear whether any pro¬ 
ceedings in execution were taken by the Collector before the 20th September 
1894. On that date the property was proclaimed for sale, the amount duo under 
the decree being notified in the proclamation as Rs. 16,046, that is, the amount 
stated in the order absolute. No sale, however, took place. The sale was first 
adjourned by the Collector upon an application by the judgment-debtor.s, who 
represented that they were making arrangements with the decree-holder for a 
private disposal of the property. After this it was adjourned several times pend¬ 
ing an application made by one of the judgment-debtors, the present appellant, 
to the Court of the Subordinate Judge, on the 10th December 1894, dismissed 
by that Court in September 1895 and finally dismissed by the High Court 
in appeal on 8th December [368] 1896. In that application, the object of wdiich 
was to have satisfaction of the decree recorded by reason of an alleged compro¬ 
mise, the appellant stated the “ amount due by the judgment-debtor ” to be 
Rs. 8,642, which is half the Rs. 16,046 mentioned in the order absolute and 
interest thereon at 6 per cent, from the date of that order. On the 11th ,1 anuary 
1896, the decree-holder applied for execution of the deci'oe, claiming interest up 
to the date of the application, but as the judgment-debtor’s appeal to the High 
Court from the order dismissing his application of the lOth December 1894, 
was then pending, the application for execution was not proceeded with. On 
the Ist November 1897, the present application for execution was made. In it 
the decree-holder claimed interest up to the 30th October. Notice was issued 
under section 248 of the Code to the judgment-debtor, who then for the first 
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time objected that the decree-holder was not entitled to interest beyond thoSlst 
December 1892, the date fixed by the decree for payment. The Court below 
disallowed the objection, and ordered execution to issue for the full amoun 
claimed. In this appeal by the judgment-debtor we have to decide whether the 
lower Court’s order was right. 

It is clear from the order absolute, the Collector’s proclamation, and the 
appellant’s application of the 10th December 1894, that until the appellant 
raised his objection to the present application, both the Court and tlie parties 
thought that the decree-holder was entitled to interest after the 31st Decem¬ 
ber 1892. In the argument before us there has been much discussion of the 
questions whether, and in wViat sense, the Court, when passing the Older abso¬ 
lute, was competent to construe the decree of the 30th Juno 1892, or to add 
to its provisions as to interest; whether, having regard to the terms of the notice 
to the judgment-debtors upon which that order was passed, the order had the 
effect of making the question of interest until realization res judicata and 
whether the appellant is estopped from raising his present contention by any¬ 
thing else which occurred in the execution proceedings. In the view which we 
take of tiie case, it is not necessary to [369] decide any of these questions. 
The only question which we need consider is up to what date the decree upon 
its true construction awards interest. Now the decree begins by reciting the 
claim in the plaint for interest after decree as well as interest before suit and 
interest pendente lite^ and then fixes the 31st December 1892, as the date for 
payment of (i) Es. 14,848-6 made up of (a) the principal sum and interest 
claimed in the plaint as due up to the date of suit, (b) interest from the date 
of suit to the date of the decree, (c) costs, and (ii) future interest on the 
Ra. 14,848-6 at annas 8 per mensem. Then it directs, in accordance with 
section 88 of the Transfer of Property Act, 1882, that if payment is not made 
on or before the Slst December 1892, the property or a sufiBcient part of it 
is to be sold and that the proceeds after defraying the expenses of sale are to 
be paid into Court and applied in payment of the sum found due to the 
plaintiff. Thus the decree clearly makes future interest payable, and the only 
question is until when ? It does not expressly state when the interest 
thus set running is to stop. The only possible dates at which the Court pass¬ 
ing the decree can have intended it to stop are the 31st December 1892, the 
date fixed for payment, and the date of actual payment or realization. To 
which of these dates does the decree awarding interest impliedly refer ? Upon 
principle, and apart from authority, statutory or otherwise, it is difficult to see 
why the mortgagee should not have interest on his money so long as the debt 
remains unpaid. The Slat December 1892, is only named in the decree as the 
date on wdiich payment is to be made, and after which, if payment is not made, 
the property is to be sold. It is not named with any special reference to 
interest. However, in the absence of any express direction as to the date to 
which interest is payable, the decree is certainly not free from ambiguity on 
the point. 

In Amolak Ham v. Lachmi Narain, (1896) I. L. R., 19 All., 174 ■ Pirbhu 
Narain Singh v. Hup Singh, (1898) I. L. R., 20 All., 397, and The Maharaja of 
Bhartpur v. Hani p70] Kanno Dei, Weekly Notes, 1898, p. 164, this Court has 
laid down the principle that a Court executing a decree, the terms of which 
are ambiguous, should, where it is possible, put such a construction upon the 
decree as would make it in accordance with law. The principle is, I think 
undoubtedly sound ; the only question is as to its application. The decree of 
the 30th June 1892 is, as just shown, capable of two different constructions. 
Which of the two would make the decree in accordance with law. The 
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construction that it awards interest only up to the date fixed for payment or 
the construction that it awards interest up to realization ? The question 
depends upon the interpretation of sections 86, 88 and 89 of the Transfer of 
Property Act, 1882, read with section 90, 94 and 97 of the same Act, and with 
section 209 and forms 109 and 128 of the fourth schedule of the Civil Procedure 
Code. Upon this point there is a conflict of authority. On the one hand it was 
held by itiis Court in Amolak Ham v. Lachmi Narain, (1896) I. L. R., 19 All., 
174, Naiii, Dat v. Harihar Dal Singh, (1897) Weekly Notes, 1898, p. 57, and 
The Maharaja of Dhartpur v. Rani Kanno Dei, Weekly Notes, 1898, p. 164, that 
in a decree lor sale of mortgaged property the Court has no power, under 
section 88 read witii section 86 of the Transfer of Property Act, 1882, to allow 
interest beyond tlie date fixed by tlie decree for payment of the mortgaged 
money. On the other hand, the Calcutta High Court in Achalabaia Bose v. 
Surendrn Nath Uey, (1897) I.L.R., 24 Cal., 766, and the Madras High Court in 
Subbaraya Ravnthaminda Naiiiar v. Ponntisami Nadar, (1897J I.L.R., 21 Mad., 
364, have dissented from the decision in Amolak Ram's case, and held that the 
Court lias power in a decree under section 88 to award interest subsequent to 
the decree and the date fixed by the decree for payment, until realization. It is 
not necessary for us to examine these decisions or to consider which of them we 
should have followed in the absence of superior authority. Since the latest of 
them was given, the question has been considered by the Judicial Committee of 
the Privy Council in Bameswar Koerv. Mahomed Mehdi IJossein Khan, (1898) 
I.L.R.,26Cal..39,in [371] a judgment which appears to us to settle it in the sense 
of the Calcutta and Madras rulings. There the Subordinate Judge passed a decree 
for sale of mortgaged property awarding interest at the mortgage rate of 12 per 
cent, down to the date of the institution of the suit, and thereafter at 4 percent, 
until realization, with directions for sale in case of non-payment in six months. 
On an appeal by the defendants to the Higl) Court, the plaintiff mortgagee filed 
objections to the decree under section 661 of the Code, one of which was that 
" the Subordinate Judge is wrong in making up the accounts in directing that the 
amount due should, from date of suit to date of payment, bear only 4 per cent, 
interest instead of the rate of interest stipulated for in the bond.” The decree 
of the High Court as regards this point is incompletely stated at page 41 of the 
report. We have been favoured by the Registrar of the Calcutta High Court with 
a copy of the printed book of appeal to the Privy Council, from page 105 
of which it appears that the decree was as follows: - •“ It is ordered 
and decreed that the decree of the lower Court, so far as it directs that the 
amount due should, from the 7th August 1891 to 15th March 1893, being the 
date of payment fixed by the lower Court, bear interest at 4 per cent., be set 
aside, .and in lieu thereof, this Court doth direct that interest do run on the 
amount due at 12 per cent, from the 7th .August 1891 up to the 15th March 
1893, the date fixed by the lower Court for the payment of principal and interest, 
and thereafter at the rate of 4 per cent, until realization, and it is further ordered 
and decreed that, save and except as aforesaid the said decree be and it hereby is 
dismissed, and it is further ordered and decreed that the appellant do pay to the 
respondent Rs. 1,454-6-0 (as par details at foot) being the amount of costs 
incurred by them in this Court, with interest thereon at the rate of 6 per cent, 
per annum from this date to the date of realization.” That is to say the High 
Court, while agreeing with the Subordinate Judge in awarding interest until 
realization, thought that the mortgage rate of 12 per cent, should be paid not 
only to the date of the institution of the suit, but to the date [372] fixed by 
the decree for payment, and that only from that date onwards until 
realization should the rate bo reduced to 4 per cent. From the decision 
of the High Court the defendants appealed to the Privy Council, one of the 
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grounds of appeal being that the High Court was wrong in allowing intweat 
at 12 per cent, per annum (the stipulated rate from the date of the suit till the date 
fixed for payment by the Subordinate Judge.” No objection was taken that 
the Courts should not have allowed interest beyond the date fixed for payment. 
In the argument as reported it was apparently common ground that, whether 
the case was governed by the Transfer of Property Act, 1882, or not, interest 
until realization was properly awarded, and no question appears to have been 
raised as to the rate of interest awarded from date fixed for payment until, 
realization. The only questions regarding interest were whether the Act applied, 
and whether the rate of interest from the date of the suit to the date fixed for 
payment should be the stipulated rate or something less. The judgment of the 
Privy Council, after stating the effect of the Subordinate Judge’s decree, goes on 
to say, “the High Court varied the decree by ordering 12 per cent, interest instead 
of 4, and witli that exception affirmed it.” The terms of the High Court’s decree 
above quoted show that it would have been exactly correct to say that the 
High Court varied the decree by ordering 12 per cent, interest instead of 4 up 
to the date fixed by the Subordinate .Judge for payment instead of up to the 
date of suit, and with that exception affirmed it. Upon the general question 
their Lordships say : —“ The High Court founded their order on sections 86 and 
88 of the Transfer of Property Act, which indicate clearly enough that 
the ordinary decree in a suit of this kind should direct accounts allowing the 
rate of interest provided hy the mortgage up to the date of realization. No 
peculiarity has been sfiovvn to exist in this case for cutting down the mortgage 
rate of interest. If the High Court has allowed something less, the mortgagee 
makes no complaint. The mortgagor cannot complain if ho is made 
to pay no more than ho contracted to pay.” The appeal was accordingly 
[373] dismissed. I’he words ‘‘if the High Court has allowed something less,” 
that is, less than the mortgage rate of 12 per cent, can only refer to the period 
from the date fixed for payment until realization. It is thus obvious that the 
question whether a decree under section 88 read with section 86 of the 
Transfer of Property Act should allow intei'est beyond the date fixed for pay¬ 
ment and until realization was considered by the Ptivy (Council and answered 
in the affirmative. 

While therefore we must, in accordance with the principle stated in 
Amolak Ham v. Lnchmi Naram, (1896) 1. L. R., 19 .Ml., 174, and the later deci¬ 
sions of the Court, construe the decree of the 30th June 1892, so as to make 
it in conformity with sections 8B and 88 of the Transfer of Property Act, we 
cannot follow tlioso decisions in their application of the principle. To be in 
conformity with those .sections as intei’preted by the Privy Council the decree 
must he construed as awarding interest, not merely until the 31st December 
1892, but until realization of the mortgage money, and in this view of the decree 
the Court below was right in disallowing the judgment-debtor’s objection and 
in allowing execution for the full amount claimed by the decree-holder. The 
appeal must be dismissed with costs. 

Knox, J. —I concur. 

BanOPji, J. — I am of the same opinion, and have nothing to add. 

Aikman, J. -I concur in the judgment of the learned Chief Justice, and 
have nothing to add. 

Blair, J. —As one of the Judges who was respon.siblo for the decision in 
Amolak Ram v. Lachmi Naram, (1896) I. L. R., 19 All., 174, and as one of the 
Bench which referred this case with a view to its consideration by a Full Bench, 
I desire to say that I entirely concur with the view of the Chief Justice that 
the question is authoritatively decided for us by the ruling of the Judicial 


588 



JAKKI PBABAD &0. V. I3HAB DAS [1899] l.L.R. 21 All. 874 


Gommitbee of the Privy Council in the case of Bamesioar Koer v. Mahomed 
Mehdi Hossein Khan, (1898) I. L. R., 26 Cal,, 39. I agree that the appeal 
must be dismisssd with costs. 

Appeal dismissed. 


NOTES. 

[As regards tho interpretation of interest being given till realisation, this was approved 
in (1900) 23 All., 181 P.C. ; (1899) 22 All., 79 ; (1901) 29 Cal., 43 ; (1902) 6 G.W.N., 769 ; 
(1900) 23 Mad., 637 ; (1908) 35 Cal., 221 P.C. See also (1912) 16 I.C., 374 (Cal.).] 

[374] The 15th May, lb99. 

Present: 

Sir Arthur Strachey, Knight, Chief Justice, Mr. Justice Knoa, 
Mr. Justice Banerji, Mb. Justice Burkitt and Mr. Justice Airman. 

Janki Prasad and another.Defendants 

verstis 

Ishar Das.Plaintiff.* 

Pre-emption — Wniih-ul-arz—Partition—EQect of partition on pre-emptive 

rights, no new wajib-ul-arz being framed—Cause of action—Extinction 
cause of action before suit brought. 

In order that a suit for pre-emption may bo successfully maintained, it is necessary not 
only that a cause of action should arise in favour of the pro-emptor at tho time of the sale 
on which the suit is based, but that such cause of action should .subsi.st at the time when 
the suit is brought. Dalgnnjan Singh v. Kalka Singh, Weekly Note.®, 1899, p, 111, referred to. 

This was a suit for pre-emption of a 4 biswansi 12 kachwansi 10 naziwanai share 
in niauza Rajora. The defendants w^ero Kalyau, Kuar Sen and Naik Rai, the 
vendors, Janki Prasad and Raghubar Dial, the vendees, and Musammat Jai Debi, 
the plaintiff in an earlier suit for pre-emption arising out of tho same sale. The 
suit was brought on the basis of the ivagih-ul-aTt, tlie plaintiff alleging that the 
vendors being owners of a share in patti No. 2 of the plaintiff’s thoke had sold the 
same to strangers. The plaintiff also alleged that the price (Rs. .OOO) entered in 
the sale deed was fictitious, and that the true price was Rs. 375. Both vendors 
and vendees pleaded that by reason of a partition which had taken place in 
1894-5 the plaintiff was not a sharer in tho patti in which the share in ques¬ 
tion was sold and therefore had no right of pre-emption. Musammat Jai Debi 
pleaded a pre-emptive right superior to tliat of the plaintiff. The sale out of 
which tho .suit arose was effected by a deed executed on the 28th of February 
1896. By virtue of proceedings which wore completed on the 15th August 1895, 
the mahal in which originally both the plaintiff and the defendants vendors 
were sharers was broken up, so that the plaintiff ceased to be a sharer in the 
mahal in which the share sold was situated. No new wajih-ul-arzes were pre¬ 
pared for the new toahals which were formed on partition. The suit was filed 
on the 25th of February 1896. 

[37S] The Court of First Instance (Munsif of Shikohabad) decreed the 
plaintiff’s claim for half the share sold, having regard to the pre-emptive rights 
of Jai Debi, and found the true sale pj'ice to be Rs. 400. 

* Second Appeal No. 860 of 1896, from a decree of H. W. Lyle, Esq., Officiating District 
Judge of Mainpuri, dated the 7th July 1896, confirming a decree of Babu Jngat Narain, 
Munsif of Shikohabad, dated the 30th March 1896. 
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The defendanfce-vendees appealed, and fche Lower Appellate Court (District 
Judge of Mainpuri) dismissed the appeal and upheld the decree of the Munsif 
on the grounds upon which that decree was based. 

The defendants-vendees appealed to the High Court. 

Pandit Sundar Lai, for the Appellants. The plaintiff cannot maintain 
the suit for pre-emption unless he can show that he continued a co-sharer at 
least until the day when he instituted his suit for pre-emption. The object 
of a suit for pre-emption is to exclude strangers and to prevent them froijp 
intruding into a coparcenary body. It would bo defeating the object of pre¬ 
emption if a person who himself has ceased to be a co-sharer at the date of 
suit and has thus become a .stranger is permitted to pre-empt. That would be 
permitting one stranger to step into the place of another. 

The Muhammadan law requires that the pre-emptor’s interest in the tene¬ 
ment, the ownership of which gives him a right of pre eraption, should be 
subsisting up to the time when the Qa;5i pronounces his decree for pre-emption 
—Sakina Bibi v. Amiran, (1888) 1. L. R., 10 All., 472, Baillie’s Digest of 
Moohummudan Law, Hanifeea, p. 505, Tagore Law Lectures, 1873, p. 536. 
The principle upon which this rule of Muhammadan law is based is applicable 
equally to pre-emption cases based on the tvnjib-ul-arz. 

The tcajih-ul-arz conferred a right of pre-emption on co-sharers of four 
classes. The plaintiff does not come within the first throe of these classes. 
The fourth class wiyiiu which he fell on the date of sale [oiz., that of co¬ 
sharers in the thok) had ceased to exist on the date of suit by reason of the 
thok itself having ceased to exist. 

Babu Satya Chandra Mukerji (for Bahu Jogindro Nath Chaudhri) for 
the Respondent.—This case differs in a material respect from Dalganjan Singh 
V. Kalka Singh, Weekly Notes, 1899, p. Ill, whicli has [376] just been argued 
before this Bench. In this case the plaintiff was a co-sharer with the vendor 
at the date of sale, but, by reason of partition proceedings having boon com¬ 
pleted in the meanwhile, he hud ceased to be a co-.sharer at the date of suit. 
The question to he determined lioro is whether under such circumstances the 
suit is maintainable. It is submitted that it is. The crucial date to be looked 
at is the date on which the cause of action arose, which was here the date of 
sale. A complete cause of action which has once accrued can be enforced by 
a suit brought according to law and within the statutory period. 

The plaintiff may waive his right to relief or defendant may discharge the 
cause of action which had accrued to the plaintiff by performance ; but the 
plaintiff cannot lose his right to relief bv something independent of his will. 
Here the plaintiff did not apply for partition and he cannot lose his right by 
some act of a third person which be was powerless to prevent. The pirinoiple 
contended for is supported by tlie decision of Mr. Justice BURKITT in Second 
Appeal 649 of 1895. ’ If the argument for the appellant were correct, a man 
has only to sell his share to a, stranger and the stranger has the next day to 
apply for partition and get the property sold partitioned into a separate mahal. 
Would such a course defeat all rights of pre-emption ? It is not an essential 
element of the plaintiff’s cause of action that he was a co-sharer at the date 
of suit. He need only show that ho was a co-sharer at the date when the 
cause of action arose. 

[Strachey, C.J. -Supposing there had been a compulsory sale by process 
of law of the share of the plaintiff between the date of sale and the date of suit, 
would he still bo entitled to bring his .suit?] 

•(Unreported.) This case has however been dia.scnted from by EDO*. C. J., and 
BANEB.TI, J., in Serh Mai v. Hultam Singh, (1897) 1. L. R,, 20 All.,,100.—ED. 
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No. Sale in execution of a decree stands on the same footing as a private 
sale. The compulsory sale by process of law follows some preceding act of 
the person against whom execution is enforced, and would be included in the 
principle of losing one’s cause of action by waiver. 

[377] [Strachey, C. J.—Supposing in a suit for an easement the 
dominant tenement is destroyed by lightning or earthquake before the suit is 
instituted, would the suit lie still ?] 

Yes, it would ; the Court might not be able to grant relief by reason of 
the destruction of the dominant tenement ; hut it might grant other reliefs, 
such as for damages. 

Btraohey, G. J. —This case raises a question similar to that considered 
by this Full Bench in Dalganjan Singh v. Kalka Singh, Weekly Notes, 1899, 
p. 111. It relates to the effect of a perfect partition upon the right of pre¬ 
emption recorded in the wajib-ul-arz of an undivided mahal, where no new 
wajth-ul-arz has been framed for the new mahals created by the partition. 
The village Bajora originally consisted of several thokes, one of which was 
shown as “ thoke Ishar Das.” That thoke was an undivided 3 biswas 16 
biswansis 10 kachwansis share of the village. The wajib-ul-arz prepared at 
the last settlement contained a chapter, headed “ Chapter II, about the right 
of co-sharers {hissadars) among themselves based on custom or covenant.” 
Clause 4 was as follows :—“ Custom idastur) relating to pre-emption {shafa). 
—If any co-sharer (hissadar) wishes to transfer his share {hissa), then, having 
regard to the right of pre-emption, he should transfer his estate {haqiyat),thtit 
is, the claim to pre-emption shall accrue to, first, own brothers and brothers’ 
sons, next to cousins, next to co-owners in the parcel sold {sharik-i-haqiyat), 
after them to co-sharers in the patti (sharkian patti), after them to co-sharers 
in the thoke {sharkian thoke). 

In February 1895 the defendants Nos. 3 to 5 sold a share in thoke Ishar 
Das to the defendant-appellant Jauki Prasad, a stranger to the village. The 
plaintiff-respondent was at that time a co-sharer with the vendors in thoke 
Ishar Das. At the time of the sale, proceedings for perfect partition of the 
village had been commenced and were still pending. After the sale the per¬ 
fect partition was completed, and it became operative on the [378] Ist July 
1895, when the sanction of the Collector was given. By the partition thoke 
Ishar Das was divided into several separate hahals. The property sold fell 
within one of the mahals slmwn as mahal Ganga Prasad. In that mahal 
neither the plaintiff nor the vendees owned any share. No new wajib-ul-arz 
was framed for any of the new mahals. The present suit for pre-emption was 
brought in 1896. It was based on the pre-emption clause of tlie old wajib-ul- 
arz. In this appeal two questions have been discussed. The first is whether, 
after the perfect partition, the plaintiff was still entitled to pre-emption 
under the old wajih-ul-arz. The second is, whether it makes any difference 
that the sale took place before the completion of the partition : in other 
words, whether, granting that the plaintiff at the time of the sale obtained a 
good cause of action, he was deprived of it by the completion of the partition 
before the institution of the suit. 

The principles upon which the first question must be decided have been 
fully considered in Dalganjan Singh v. Kalka Singh, Weekly Notes, 1899, 
p. 111. The wajib-ul-arz was not in my opinion abrogated by the perfect parti¬ 
tion. The question is whether, upon the true construction of its provisions, the 
plaintiff is entitled to pre-emption. The pre-emption clause gives the right (1) 
to certain relatives of the vendor, (2) to sharik-i-haqiyat or co-owners in the 
parcel sold, (3) toco-sharers in the patti, (4) to co-sharers in the thoke. "Co- 
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sharers in the thoke” means co-sharers in the thoke which contains the property 
sold. No right is given to co-sharers in any other thoke or in any part of the 
village other than the thoke in which the vendor is a co-sharer. The plaintilf 
claims as one of this fourth class of pre-emptors, as a co-sharer in thoke Ishar 
Das. If he is a member of that class he is entitled to pre-emption ; if he is not, 
his claim must fail. The effect of the perfect partition was to destroy the 
thokes into which the village Rajora had been divided, and thoke Ishar Das had, 
at the date when the suit was brought, ceased to exist. Neither the plaintiff 
nor any one else has, since the partition, been a oo-sharer in thoke Ishar 
[879] Das, and no one, therefore, can now claim pre-emption as a member of 
the fourth class of pre-emptors mentioned in the wajib-ul-arz. That disposes 
of the first question. 

Next, does it make any difference that, at the date of the sale, though not 
at the date of the suit, thoke Ishar Das still existed, and that the plaintiff 
could, before the partition, have .successfully sued for pre-emption as one of 
the co-sharers in the thoke? In my opinion, it makes none. No case exactly 
in point has been cited, but the principle appears to mo to be clear. To 
maintain a suit for pre-emption, the plaintiff must, I think show not only that 
the sale gave him a cause of action, but that the cause of action still subsisted 
at the date of the institution of the suit. It is not necessary to consider 
what would have been the effect of the partition if it had been com¬ 
pleted after the institution of the suit but before decree. To hold that 
the plaintiff is entitled to a decree if he merely proves that he bad a right of 
pre-emption and a good cause of action at the time of sale, and that 
it is unnecessary to show that the right and the cause of action still 
subsisted when the suit was brought, should result in all sorts of anomalies. 
Suppose, for instance, that the plaintiff, after the sale, ceased to be a co-sharer 
in the thoke, not by reason of a partition but in any other way, such as by 
selling his share, could he still sue as a co-sharer ? The learned pleader for 
the respondent admitted that ho could not, bub suggested that in such a case 
there would bo a waiver or relinquishment of the right by the pro-emptor's 
voluntary act. But suppose that the sale was not a voluntary one ; suppose 
that it was in execution of a decree against him ? The learned pleader could 
suggest no answer to that question. Again, suppose that, after the sale, the 
vendee sold the property to a co-sharer having an equal rigiit with the plain¬ 
tiff to pre-emption under the wajib-ul-arz. Could the plaintiff deprive the new 
purchaser of the benefit of his purchase, although the rights of the two were 
equal ? In Serh Mai v. Ilukam Singh, (1897) I. L. R., 20 All., 100, that 
question was [380] aswered in the negative. The argument that “ at the 
moment when the sale to the stranger was made, the plaintiff's obtained their 
cause of action,” was not allowed to prevail. 

For these reasons 1 am of oidnion that the suit ought to have been dis¬ 
missed by the Courts below, and that we ought to allow the defendants’ second 
appeal and dismiss the suit with costs in all Courts. 

Knox, Banerji, Burkitt and Aikman, JJ., concurred. 

Appeal de.creed. 


NOTES. 

[ The Privy Council in (1918) 87 All., 129 approved the ruling in 2‘2 All., 1 in respect 
of the authority of the ivajib-til-arz upon a partition. 

See also (1902) P. R., 32; (1907) P. R., 124 ; (1909) P. R., 90 ; (1909) P. R 91 • (19041 
7 O. C.. 61 ; (1908) 11 O. C., 290 ; (1909) 12 O. C.. 229 ; (1909) 5 N. L. R 136 ■ (19041 26 
All., 389; (1908) 31 All., Ill ; (1909) 31 All., 630; (1909) .32 AIL, 45 ; (1914)’k AIL, M J 
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APPELLATE CIVIL. 

The 16th May, IS99. 

Present; 

Sir Arthur Steachey, Knight, Chief Justice, and 
Mr. Justice Banebji. 

Yad Bam.Plaintiff 

versus 

Umrao Singh and others.Defendants.* 

Mortgage—Suit for sale on a mortgage — Benamidar—Bight o} benamidar 

mortgagee to sue. 

Held, that the mortgagee named in a deed ol mortgage ia competent to sue in hiu own 
name for sale on the mortgage, though he is admittedly only a benamidar for some third 
person. Hand Kishore Lai v. Ahmad Ata, (1895)1. L. B., 18 All., 69, followed. Oopi Nath 
Ohobey v. Bhugwat Perahad, (1884) I. E. B., 10 Cal., 697 ; Bhola Pershad v. Rant Lall, (1896) 
I. L. B., 24 Cal., 31 ; Sachitananda Mohapatra v. Baloram Oorain, (1897) I. L. B., 24 Cal>, 
644 : Shangara v. Krishnan, (1891) I. E. R., 15 Mad., 267; Rnvji Appaji Kulkarniv. Mahadev 
Bapuji Kulkarni, (1897) I. E. R., 22 Bom., 672 ; and Dagdu v. Balvant Ratnchandra Natu, 
(1897) I. L. R., 22 Bora., 820, referred to ; Hari Oobind Adhikari v. Akhoy Kumar Motum- 
dar, (1889) I. L. B., 16 Cal., 364 ; Issur Chandra Dutt v. Oopal Chandra Daa, (1897) I. L. B., 
25 Gal., 98, and Baroda Sundari Ohoae v, Dino Bandhu Khan, (1898) 1. L. B., 25 Cal., 
874, dissented from. 

The facts of this case sufficiently appear from the judgment of the Chief Justice. 

Babu Jogindro Nath Chatidhri (for whom Bahu Harendra Krishna Mnkerji), 
for the Appellant. 

Mr. D. N. Baverji and Munshi Itarn Prasad, foe the Respondents. 

[381] StFaohey, C.J —This i.s a suit for sale of mortgaged property brought 
by a second mortgagee offering to redeem the tirst mortgagees, who are parties 
to the suit. The Brst mortgage was a usufructuary mortgage. The only 
defendants who resisted the suit were the purchasers, subseguent to the plain¬ 
tiff’s mortgage, of the equity of redemption of part of the mortgaged property. 
Their main defence w’as that the plaintiff had no right to maintain the suit, 
as he was only a benamidar, the mortgage money having been advanced by 
the defendants, first mortgagees. TheCourt of First Instance decreed the suit. 
The Lower Appellate Court, without going into the merits, dismissed the suit 
on the ground that the plaintiff was merely a benamidar of the first mortga¬ 
gees, and therefore was not competent to maintain the suit. That is the only 
question which we have to consider in this appeal. We must take it that the 
plaintiff, in whose favour the mortgage sued on was executed, was only a 
benamidar for the tirst mortgagees. 

Now the question whether, and in what circumstances, a benamidar is 
competent to maintain a suit in his own name and without the beneficial 
owner being a party to the suit, has been discussed in a number of rulings in 
the various High Courts, and in regard to it a considerable contiict of authority 
prevails. In those oases which affirm the right of the benamidar so to sue the 
right has been based partly on the fact that he is the transferee named in the 

* Second Appeal No. 21 of 1897, from a decree of T, C. Piggott, Esq., Additional District 
Judge of Aligarh, dated the 2nd October 1696, reversing a decree of Babu Bepin Bebari 
Mukerji, Of&oiating Subordinate Judge of Aligarh, dated the 24th March 1896. 
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registered instrument constitutipg the transfer, and on the principle that the 
contract can be enforced by the parties who have entered into it, an par y 
on the view that the benamidar must be presumed to be suing on e a o 
the beneficial owner, or, to put the same idea into other words, t a e sui 
is really brought by the beneficial owner through, and in the natne of, tne 
benamidar. On the other hand, those rulings which are adverse to the right 
of the benamidar to sue are mainly based on the ground that a suit canno e 
maintained by any person who fails to prove, if his title is challenged, that he 
has a real interest of his own in the subject-matter of the suit. 

[382] Now I do not propose to discuss on principle which of these conflict¬ 
ing views I should follow if the question were res integra. I propose to 
deal with it simply on the authorities. In this Court the authority is all one 
way. In Ncmd Kishore Lai v. Ahmad Ata, (189u) I. L. R , IB All., 69, it was 
held that a benamidar was competent to sue in his own name to recover posses¬ 
sion of immovable property, and that such a suit must he deemed to have been 
instituted with the consent and approval of the beneficial owner. I think that 
we are bound to follow that decision, unless wo entertain so strong a view 
that it is wrong that we consider it our duty to refer the matter to a Full 
Bench. When the cases subsequent to tliat caso are examined, I think 
that they show a very decided preponderance of authority in its favour. The 
decision expressly dissents from that in Hurt Gobind Adhikari v. Akhoy 
Kumar Moznmdar, (iSsQ) I. L. R., 16 Cal, 364, in wbicli it was laid down 
that a benamidar cannot maintain a suit for recovery of land on title, even 
if the real owner disclaims or is a party to the suit. This Court’s decision 
has again been dissented from, and tlie case reported in 16 Cal., p. 364, 
followed, in two recent decisions of the Calcutta High Court. In the first of 
these— Issur Chandra Dull v. Gopal Chandra Das, (1897) I. L. R., 26 Cal., 98, 
it was held that a more benamidar cannot maintain a suit for ejectment. The 
same was hold in the case of iJaroda Sjoidart Ghose v. Di7io Bandhu Khaji, 
(1898) I. L. R., 25 Cal., 874. Now these two decisions of the Calcutta High 
Court merely follow as correct certain previous decisions of that Court. They 
are not consistent either with the recent rulings of the Calcutta High Court 
itself, or with the rulings, not only of this Court, but of the Madras and 
Bombay High Courts. Taking first the decisions of the Calcutta High Court 
itself, in Gopi Nath Chohey v. Bhugtval Pershad, (1884) I. L. R., 10 Cal., 697, 
the principle was laid down generally that in the absence of evidence to the 
contrary, it is to be presumed that the benamidar has instituted tiiesuit with the 
full authority of the beneficial owner; and if so, any decision would bind the 
[383] I'oal owner as if the suit had been brought by the real owner himself. 
The suit there was a suit for malikana, but the principle is laid down in all its 
generality. In the 24th volume of the Calcutta Series of the Indian Law 
Reports, there are two cases not referred to in the most recent decisions of that 
Court, but wholly inconsistent with the view that the benamidar cannot 
maintain a suit. In Bhola Parshad v. Ram Lall, (1896) I. L. R., 24 Cal., 34, 
the suit was^ for enforcement of a mortgage bond. In the judgment it is 
observed : We are unable to say that a benamidar cannot under any 

circumstances sue. * t » + jjnloss an objection be taken, a decree can be 
made in his favour. There is authority to show that the real owner is bound 
by a suit by the benamidar. In Sachitananda MohapaVra v. Baloram Gotain, 
(1897) I. L. R , 24 Cal., 644, the suit most closely resembled the present. It 
was a suit for foreclosure. It was held that a suit for foreclosure may be 
brought by the person named in the mortgage-deed, though he is only a benami¬ 
dar, and that the suit should not be dismissed because the beneficial owner is 
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nob.a parly. The ground of that judgment which refers to another decision in 
a very similar case, was that the contract could he enforced by the parties who 
had entered into it, and that, whoever supplied the money, the transfer of the 
mortgaged property was by the deed made to the plaintid. There is there¬ 
fore strong authority in the Calcutta High Court itself, not referred to in the 
decisions which dissent from the ruling of this Court in Nand Kishore Lai v. 
Ahmad Ata, that a benamidar is competent to sue in his own name for 
enforcement of a mortgage without the beneficial owner or the person 
supplying the funds being made a party. 

Turning next to the decisions of the other High Courts, the authorities are 
to the same effect. In Sknngara v. Krishnaii, (1891) I. L. R., 15 Mad., 267, 
the suit- was to recover possession of land. It was held, citing tlie case report¬ 
ed in 10 Cal., p. 697, that the beneficial owner was bound by a decree passed 
in a previous suit brought by the benamidar and which must be presumed 
to have been brought with the true owner’s authority and consent, and the 
decision [384] implies that the benamidar was competent to maintain that 
suit. The most recent rulings are two decisions of the Bombay High Court. 
The first is the case of Ravji Appaji Kulkarm v. Mahadtv Bapuji Kulkarm, 
(1897) 1. L. R., 22 Bom., 672. In that ease Mr. .Justice Ran.voe referred to all 
the principal rulings on the subject, and observed that the Allahabad High 
Court in Nayid Kishore Lai v. Ahmad Ata, (1895) 1. L. R., 18 All., 69, had shown 
good reasons for its dissent from the ruling of the Calcutta High Court in Llari 
Gobind Adhtkari v. Akhoy Kumar Mozumdar. He adds,—here speaking ap¬ 
parently for Mr. Justice Parsons as well as himself,—that they are inclined to 
agree with the Allahabad and Madras High Courts, and to hold that a bonami 
certified purchaser can sue in his own name, even when the true owner's 
name is disclosed. That decision was followed in Dngdn v. Balvant Ram- 
chandra Natu, (1897) I. L. R., 22 Bom., 820. The suit in that case was for 
redemption of mortgage ; it was held that a benamidar may maintain a suit in 
his own name, but that the Court will put the defendant in the same position 
as if the real owner wore the actual plaintiff. It was found in that case that 
the beneficial owner, who was not an agriculturist, was using the betjamidar 
plaintiff', who was an agriculturist, for the purpose of suing without payment 
of the usual stamp fee, and of obtaining the henetit resulting from the pi’ovi- 
sions of the Dokkan Agriculturists’ Relief Act in favour of agriculturists. The 
Court, whde allowing the suit by the benamidar to proceed, imposed, for the 
purpose of defeating the contemplated fraud on the public revenue, the condition 
that it should only be allowed to ()rocoed on payment of the usual stamp 
fees although Ivelkar was the nominal as well as the real plaintiff.” 

This review of the cases shows, I think, that, treating tiie matter purely 
as one of authority, the halanoe of authority is most distinctly in favour 
of the decision ot this Court in Knud Kishore Lai v. Ahmad A[;i. I think, 
therefore, that we ought to follow tliat ruling. The result of this view is that 
the decree of the Lower Appelate Court must be set aside and the case remanded 
[383] to that Court, and the Court directed to disjiose of the case on the 
merits. 

In so disposing of the case I think the Court should have regard to tho 
principle laid down by the Bombay High Court in Dagdu v. UalranL Ram- 
chandra Natu. It is alleged or suggested that tho object of this benami 
transaction and of the suit brought by the benamidar is to obtain a decree for 
sale for the benefit of the second sot of defendants, who, as usufructuary mort¬ 
gagees, would not themselves be entitled to obtain a decree for sale in respect 
of their usufructuary mortgage. As to whether this is tho object of the suit 
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we of course express no opinion: but in considering the question ^6 
Lower Appellate Court should, I think, bear in noiiod the observations of Sir 
Charles Fabban in the case 1 have just mentioned. 

The plaintiff will have the costs of this appeal. The other costs will 
the result. ' 

Banerji, J. —I agree that the decree of the Court below should be set aside 
and the case remanded to that Court. The suit is one for sale upon a hsort' 
gage in which the plaintiff is named as the mortgagee. It has been found by 
the Lower Appellate Court, and that finding must be accepted in this .second 
appeal, that the plaintiff is only a benamidar for certain other persons. The 
question therefore which has to be determined in this appeal is whether a 
benamidar is entitled to maintain a suit like this in his own name. The 
question, so far as this Court is concerned, is covered by the authority of the 
ruling in Nand Kishore Lai v. Ahmad Ala, (1895) 1. L. JR., 18 All., 69. That 
ruling has been approved by the Bombay High Court in the cases to which 
the learned Chief Justice has refc^rred. It is in consonance with the decision 
of the Madras High Court in Shangara v. Krishnan, (1891) I. L. B., 15 Mad., 
267, and it is supported by at least one of the oases decided by the Calcutta 
High Court— I mean the case of Sachilunanda Mohapatra v. Balotam Gorain, 
(1897) I. L. R., 24 Cal., 644. The weight of authority is thus in favour of the 
view [886] taken by this Court, and I do not feel myself justified in departing 
from that view. On this short ground 1 would decree the appeal and remand 
the case under section 562 of the Code of Civil Procedure. 

Appeal decreed and cause remanded. 

NOTES. 

1 This Wiis followed ill (I'JOo) M All., 44; (laid) 37 All., 113 (mortgage) ; (1915) 87 All., 
14 (right to execute doocoe); (1915) 29 1, C., 892 (Burma) ; as regards Uaicutta, however, 
«oo (1902) 30 Cal., 265 : 1915) 22 C.L.J-., 259 (partition).] 

[ 21 Ail. 886 ] 

The 18th May, I8yu. 

PllESEKT ; 

Sir Arthur STRACHEy, Knight. Chief Justice, and 
M u. Justice Banerji. 


Hharauiraj Kunwar.Plaintiff 

versus 

Sumeran Singh and another.Defendants.* 


Act iVo. XII of I8al iN.~W. P. Pent Act), seetton Id—Landholder 
and tenant—Improvements—Wells—Power of tenants to 
construct wells without consent of landholder. 

Ueld, that having regard to eoction 44 of the N.-W. P. Rent Act, 1881, an ocoupancy 
tenant m»y. if such well bean improvement within the meaning of the section, construct 
either a kacheha or pacca well on his holding without any reference to the consent of the 
wmmdar Raj Bahadur v. Birmlia 8ingh, (1880) 1. L. H., 3 All., 86 and Muhammad Raea 
Khan v. Daltp, Weekly Notes, 1892, p. 103, referred to. 

The facts of this case sufficiently appear from the judgment of the Chief Justice. 
^Mr. a. E. O’Conor, for the Appellant. 

* Second Appeal No. 170 of 1897, from sT^ree of J. J MoLea^iT 
Jaunpur, dated the 7th December 1896, confirming a decree of 

Ohakarvarti, Munsif of Jaunpur, dated the 25th AugLt 1876 ^ ^ ^ Bhawani.Ohandar 
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Mr. J. Simeon, for the Respondents. 

Straohey, C.J.— ^be plaintiff in this case claimed an injunction involving 
th^. danaolition of a paooa well constructed by the defendants on land which 
the plaintiff claimed as his own. He claimed a right, as owner of the land, 
tofbave the well demolished. The defendants pleaded that they bad constructed 
the well on land belonging to themselves. It has been found as a fact that 
the defendants are occupancy tenants of the land on which they constructed 
the well. It is common ground that they coifstructed it without the 
consent of the plaintiff, who is the zamindar. That is how the case stood in the 
Court of First Instance. The question as stated by that Court is :—“ Can an 
occupancy tenant construct a well on his holding without the permission of 
[887] his landlord The answer given to that question by the first Court is, 
that an occupancy tenant can do so. The Court, in support of that view, referred 
to the case of Muhammad Baza Khan v. Dalip, Weekly Notes, 1892, p. 103. 
The Munaif says, first, with regard to that case that “ the facts of the two 
oases are exactly alike.” I understand him to mean that the suits in that case 
and the present were of exactly the same character; that the wells sought to be 
demolished were both masonry wells ; that in each case the parties stood in 
the relation of landholder and occupancy tenant, and that in each the well was 
constructed by the occupancy tenant without the landholder’s permission. Then 
the Munsif goes on to say that in the precedent cited, ” in spite of the condi¬ 
tion in the wajib-ul-arz that it can be done with the zamihdar’s permission, the 
ruling has laid it down that such permission need not be sought and obtained.” 
I understand him to mean that the precedent is an a fortiori case, and shows 
that the landholder’s permission for the building of the well is immaterial, even 
where there is a clause in the wajih-ul-arz prohibiting the construction of wells 
without the landholder’s consent. I do not think that the Munsif was 
referring to any wa]ib-ul-arz produced in the case bt-fore him. Certainly no 
wajib-ul-arz is mentioned or relied on in the plaint, which bases the claim, not 
on any instrument of the kind, but on the plaintiff’s right as owner to remove 
a construction improperly placed on his land. No wajib-ul-arz, and no evidence 
referring to any wajib-ul-arz, is to be found anywhere on the record. The 
planitiff appealed to the District Judge, and in h s second ground of appeal 
there is what appears to be the first reference to any wajib-ul-arz as applicable 
to this case. That plea in the memorandum of appeal referring to the wajib- 
ul-arz appears to have been suggested by tlie Munsif’s allusion to the ruling 
reported in the Weekly Notes and to the wajib-ul-arz therein referred to, and 
the plea is th&t the ruling ” is not applicable to the present case with reference 
to the conditions of the wajib-ul-arz.” With refei'ence to this plea the Lower 
Appellate [388j Court appears to have taken it for granted that there was a 
wajib-ul arz in the present suit, the terms of which were exactly similar to 
those of the wajib-ul-arz in the case reported in the Weekly Notes, and that 
Court concurred with the first Court in dismissing the suit on the authority of 
that ruling. Now the plaintiff has presented a second appeal to this Court. 
The learned Judge before whom that appeal came has referred it to a Division 
Bench because he disagrees vi-ith the judgment of Mr. Justice Mahmood in the 
case cited. His view is that Mr. Justice Mahmood treated the occupancy tenant's 
power to make wells as being larger than thelaw allows or than would be 
reasonble. He expresses the opinion that so far from its being unreasonable and 
opposed to public policy, that an occupancy tenant should not be able.to build 
a pacca well without the consent of the zamindar, it would be throwing an 
unreasonable burden on the zamindar if the occupancy tenant’s rights were not 
conditional on the zamindar’s consent being obtained. Now it is quite clear that 
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section 44 of the N.-W. P. Rent Act does recognize the right of an occupancy 
tenant to construct wells without the landholder’s consent. The last paragraph 
of that section shows by necessary implication that an occupancy tenant is 
entitled to compensation in respect of improvements, including we raa e 
without the consent of the landholder, and can resist ejectment froin the land 
without payment of such compensation. It is not a question of reasonableness or 
of public pojioy; the occupancy tenant’s right is distinctly conferred by statute. 
Even under section 44 of the N.-W. P. Rent Act, 1873, which contai^d no such 
provision as the last paragraph of section 44 of the present Act, the Full Eenob 
of this Court in Haj Bahadur v. Birmha Sijigh, (1880) I. L. R., 3 All., 86, gave 
effect to the same right by dismissing a suit brought by a landholder against un 
occupancy tenant for an injunction restraining the defendant from constructing 
a well on his occupancy holding. Mr. Justice PBAR80N, with whom the 
rest of the Court concurred, said :— I am of opinion that section 44 
[889] of the Rent Act implicitly authorizes tenants of all classes to construct 
wells for the improvement of the land held by them.’ In this case, as in that, 
**it is not pretended that the well constructed by the defendant is not calculat¬ 
ed to benefit the land,” The effect of the last paragraph of section 44 of the 
present Act is to confirm the view taken by the Full Benfih, and to make it 
clear that, in the case of tenants at fixed rates and occupancy tenants, the 
well, if an improvement, as defined by the section, may be made without the 
landholder’s consent. The learned Judge remarks that Mr. Justice MaHMOOD’8 
decision would throw* an intolerable and enormous burden on a zamindar in 
compelling him to make compensation for so-called improvements. I think, 
with all respect, that he ha.s overlooked the explanation to section 44, which 
sliows that for a merely “ so-called” improvement the landlord would not be 
liable to pay compensation. Unless the well or other work fulfils the definition 
of “ works by which the annual lotting value of the land has been and at 
the time of demanding compensation continues to be increased,” it is not an 
improvement within the meaning of the section at all, and the landlord can 
eject the tenant without paying compensation for it. The section only 
compels compensation where the landlord has received a real quid pro quo, 
and only prevents the landlord from appropriating the land without compensat¬ 
ing the tenant for the real and permanent improvements in it which he owes 


to the tenant's industry. Now in the case decided by Mr. Justice Mahmood, 
that learned Judge held that the right conferred by section 44 on the occu¬ 
pancy tenant would not be taken away by a clause in the wajib-ul-arz of the 
village, recording a custom which required the zamindar’s consent,— which 
the section itself dispenses with, -on the ground that such a custom would be 
unreasonable and opposed to public policy. On the lacts of this case it is not 
necessary for us to express any opinion on that portion of Mr. Justice 
MaHMOOD’s judgment, thougli I entirely agree with his view ol section 44 and 
of the Full Bench ruling of this Court. We have been asked to send 
[390] down an issurj in this case with reference to the wajib-ul-arz to which 
the Lower Appellate Court refers in its judgment. On consideration I think 
that we ouglit not to do so. The plaintill’s claim, as 1 have shown, was not, as 
brought, in any way based on any wajib-ul-arz, and to allow him now to take 
his stand on any custom or contract recorded in the wajib-ul-arz apart from the 
general rights of the zamindar would, in my opinion, be allowing him to 
change the whole foundation of his suit. 1 think that the appeal should be 
dismissed with costs. 


Banerji, J. —1 am of the same opinion. Section 44 of the Rent Act 
locognizes the right of an ocoup.ancy tenant to make improvements, including 
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the oonstructioD of a paooa well, without the consent of the landlord. The 
last paragraph of the section clearly implies that it is only in the case of a 
tenant v)ther than a tenant at fixed rates or an occupancy tenant that the 
consent of the landlord to the making of the improvement is necessary so as to 
entitle the tenant to compensation on ejectment. The section therefore 
confers on an occupancy tenant an unlimited right to make improvements in 
the shape of pacoa wells. What the effect of a condition in the wajib-ul-arz 
making the right of an occupancy tenant to build a well dependent on the 
consent of the landlord will be on the provisions of section 44 it is not neces¬ 
sary, in my opinion, to consider in tbis case. The case as set up in the 
plaint had no reference to any provisions of the wajib-ul-arz. Tbe case 
alleged in the plaint was that the land on which the well had been huilt 
belonged to the plaintiff: that the defendants had no concern with that land, 
and that they had therefore no right to construct the well. It was not alleged 
hy the plaintiff that by reason of the provisions of the wajib-ul-arz the 
defendants were precluded from building a well without the plaintiff’s consent. 
It was upon this case that the parties went to trial in the Court of First 
Instance, and it was this case which the Court of First Instance decided 
against the plaintiff. It was for the first time in the appeal before the Lower 
Appellate Court that the plaintiff urged that, having regard [391] to the 
provisions of the wajib-ul-arz, the defendants were incompetent to build the 
well. In my opinion the Lower Appellate Court ought not to have allowed 
the plaintiff' to put forward a case in appeal which she liad not set up in the 
Court of First Instance. The consideration of any question having reference 
to the provisions of the wajib-ul-arz does not therefore arise in the appeal 
before us. As the learned Chief Justice has pointed out, the fact of an 
occupancy tenant being allowed to construct a well without the consent of the 
landlord would not, having regard to the provisions of section 44, impose on 
the landlord any “ intolerable or enormous burden.” The decree of the Court 
below is, in my opinion, right, and I agree in dismissing the appeal with costs. 

Appeal dismissed. 

NOTES. 

[Tbis was followed in 6 Bom. L.R., 550; (Ibll) 18 I. C.. *284 (Sindh).') 
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FULL BENCH. 

The '27th May, 1S99. 

Preseni' : 

Sir Arthur Str.\chky, Knight, Chief Justice, Mr. Justice Knox. 

AND Mr. Justice Banerji. 


Queen-Empress 

versus 

Hori.* 

Act No. VIII of 1897 {Reformatory Schools Act), section 16—Rules of the 

Local Government framed under section 8, sub-section (S) of the Act ,— 
Order sending a boy of the Dalera caste to a Reformatory School — 
Jurisdiction of High Court to interfere with orders under 
section 16 — Interpretation of statutes. 

Held, that the High Court has power to interfere in appeal or revision with an order for 
detention in a reformatory school pa.ssed in substitution for transportation nr imprisonment 
when such order is made without juri.sdiction and is not an order warranted by Act No. VIII 
of 1897. 

Section 10 of Act No. VIII of 1397 only precludes the interference of a superior Court 
with the original Court's order so far as it (1) determines the ago of a youthful offender or (2) 
direota the substitution of detention in a reformatory school for transportation or imprison¬ 
ment, where such substitution is not made without jurisdiction and is not otherwise illegal, 
having regard to the provisions of the Act. Queen-Empress v. Himai, (1897) I. L. B., 
20 All., 153, and Queen-Empress v. Oobinda, (1897) I. L. R., 20 All., 159, 1392] overruled. 
Queen-Empress v. Billar, (1897) I. L. R., 20 All., 160 ; Queen-Empress v. Kaidya Husain, 
(1899) 1 Bombay Law Eoporter, 162 ; Deputy Legal Remembrancer v. Ahmad Ali, (1897) 

I. L. R. 25 Cal., 333 ; Queen-Empress v. Ramalingam, (1898) I L. R., 21 Mad., 430 ; Roop 
Lall Dasv. Manook, (1898) 2 Gal. Weekly Notes, 572; Queen-Empress v. Fartap Chunder 
Ghose, (1898) I. L. R., 25 Cal. 802 ; Ez parte Bradlaugh, (1878) L. R., 3 Q. B. D., 509, and 
The Colonial Bank of Australasia v. Willan, (1874) L. R., 5 P.C., 417, at p, 442, referred to. 

In interpreting statutes the more litoral construction ought not to prevail if it is opposed 
to the intention of the Legislature as apparent by the statute, and if the words are sufficiently 
flexible to admit of some other construction by which that intention will be better ofiectuated. 
Caledottian Railway Company v. North British Railway Company, fl881) L. R., 6 App. 
Gas., 114, at., p. 122, referred to. 

In this case a boy named Hori, about the age of 12 years, had been convioted 
by a Magistrate of the first class of ttic offence of theft, under section 379 of 
the Indian Penal Code, and sentenced to six months’ rigorous imprisonment; 
but in view of the boy’s ago the Magistrate directed that, instead of undergoing 
the sentence, he should be sent to a reformatory school for five years. The 
accused appealed against the conviction to the Sessions Judge of Farrukhabad, 
who dismissed the appeal. An application was thereupon filed by the Local 
Government for revision of this order on the ground that “the order of deten¬ 
tion in a reformatory school of a Dalera,” to which caste the boy Hori was 
said to belong, “ is illegal, being opposed to the rules framed by the Local 
Government under the Reformatory Schools Act.” 

The Government Advocate (Mr. E. Chamier) in support of the application, . 

• Criminal Revision No. 117 of 1899. 
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Section-lGof the Reformatory Schools Act should be construed, if possible, 
in such a manner as to give effect to the intention of the Legislature. Con¬ 
strued literally, as in Queen-Empress v. Ilimai, (1887) I. L. R., 20 All., 158, and 
Queen-Empress v. Gohinda, (1897) I. L. R., 20 All., 159, this section would 
oust the jurisdiction of the High Court in every case in which detention in a 
reformatory had been substituted for transportation or imprisonment whether 
the Court passing the order had jurisdiction or not. 

[393] It is submitted that section IG of the Act can, without doing 

violence to its language, be construed as barring interference in two matters 

only, i.e., a finding as to the age of the offender and the lawful exercise by a 
lower Court of its discretion in substituting detention in a reformatory for 
transportation or imprisonment. Various illegal orders in cases under the Act 
have been set aside by the Calcutta, Bombay, and Madras High Courts—see 
Deputy Legal Remembrancer v. Ahmad Ali, (1897) I.L. R., 25 Cal., 333 ; Queen- 
Empress v. Ramalingam, (1898) I. L. R., 21 Mad., 430, and Imperatrix v. 
Bhan Singh, decided by Parsons and RanADE, JJ. (unreported). 

An order passed by a Magistrate without jurisdiction or in violation of 

the rules made by the Local Government not being justified by the Act is not 

protected by section 16. 

Similarly orders purporting to have been passed under section 143, Code 
of Criminal Procedure, but not warranted thereby have been held to be liable 
to revision, notwithstanding the terms of section 435 (3) of the same Code— 
Queen-Empress v. Pariah Chandar Ghose, (1898) I. L. R., 25 Cal., 852. 

Strachey, C. J. —The object of this application by the Local Government 
is to obtain a reconsideration of the decisions of this Court in Queen-Empress v. 
IJimai, (1897) I. L. R., 20 All., 158, and Queen-Empress v. Gobinda, (1897) 
I. L. R., 20 All., 159, in which it wa.s held that by reason of section 16 
of the Reformatory Schools Act (VIII of 1897), this Court is in no case 
competent to interfere in appeal or revision with an order for detention in 
a reformatory school passed in substitution for transportation or impri¬ 
sonment, even though the order is made without jurisdiction or is otherwise 
illegal. In the present case, a Magistrate of the first class convicted the 
accused, Ilori, a boy about 12 years old, of theft umler section 379 of the Penal 
Code, and sentenced him to six months’ rigorous imprisonment, but in view of 
the boy’s age directed that instead of undergoing the sentence, he should be sent 
to a reformatory school for five years. The accused appealed against the 
conviction [394] to the Sessions .ludge of Varrukhabad, who dismissed the 
appeal. The present application by the Local Government is for revision of 
the orders of the Courts below on the ground that “ the order of detention in 
a reformatory school of a Dalora is illegal, being opnosed to the rules framed by 
the Local Government under the Reformatory Schools Act.” The rule referred 
to is rule 4 of the rules made by the Local Government and published at 
pages 167, 168 of the North-Western Provinces and Oudh Government Gazette, 
Part VI, 3rd July 1897. It provides that “ no boy belonging to any of the 
undermentioned tribes, whether such tribe has or has not been formally 
proclaimed in these Provinces under the Criminal Tribes Act, 1871, should 
be sent to a reformatory school.” Among the tribes mentioned are the 
Daleras, to which tribe the accused is said to belong. The rule was made 
under section 8, sub-section (3) of the Reformatory Schools Act. 1897, which 
authorizes the Local Government to make rules for defining what youthful 
offenders should be sent to reformatory schools, having regard to the 
nature of their offences or other considerations; and sub-section (1) shows that 
the power given to certain Courts to direct youthful offenders to be sent to and 


9 AI.l.~76 
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fiotainnd in reformatory achools instead of undergoing their sentoncea is subject 
to any rules so made. If therefore the accused Hori was a Dalera, the order 
of the Magistrate directing that instead of undergoing his sentence he should 
be sent to a reformatory scliool was illegal. Theie is on the record no evidence 
that the accused is a Dalera. lio did not before either of the Courts below 
state that he was one, and the fact does not appear to have been discovered 
by the Local Government until after the decision of the Sessions Judge. 
In a petition to this C(jurt, acknowledging notice of the present application, 
the accused prays that ho may bo released fi'om the reformatoi'y school 
beeau.se I urn a Dalera by caste, and none of my caste fellows is here.” 
Assuining tJiat lie is a Dalera, the rjiiestion is whether this Court is competent 
in revision to alter or reverse tlio illegal order for his detention in a reformatory 
school, having regard to section IG of the .Reformatory Schools [3963 Act, 
and to the decision in Quoni-Empn-ss v. (Jabinda, (1897) I. L. E.,20 All., 159, 
which is e.xactly in point. 


faction IG is as follows :— Nothing contained in the Code of Criminal 
Procedure, 1882, sliall be construed to authorize any Court or Magistrate to 
a tor or reverse in apjieal or revision any order passed with respect to the age 
o a youthful ollondor, or tlio substitution of an order for detention in a 
reformatory scliool for transportation or imprisonment.” 

The section is no^t well drawn ; but apart from obvious verbal criticisms 
Its object IS clear enougfi. It does not exclude the exercise of appellate or 
revisional jurisdiction uiulor the Code in all eases whore a subordinate Court 
has ordered an offender to bo detained in a reformatory school. The exclusion 
is Jiinited to two specified matters, in regard to which the Legislature 
considered the Court trying a youtliful oflender better placed for arriving at a 
sound conclusion than an appellate or revisional Court could be. The first 
aLfin,?!'l youthful oflender, a finding on which is, under 

refonnatnrv condition precedent to every order for detention in a 

refonnatoiy .school, whicli might often he difficult to determine, and in 
determining which a subordinate Court which saw the offender would have a 
considerable advant ige over a superior Court which did not. The second is “the 
substitution of an order for detention in a reformatory school for transDorta 
tion or unpi isomnont. These words are no doubt very general and if read 
with absolute literalness, would protect the most illegal orders^ubstitu^^^^^ 
detention for imprisonment from any sort of interforenofi 
wouU, I tliink, doteat the plain intention of the iLSlre 5? 'a? ‘’’T 

me that they onlyefor to the propriety or eeitablenees of sueh a eubXtion 
in the particular case, havinn rapard oil r-Uo ■ .. a auesLicucion 

inolude tl,o leealitv of the ?uhSution dlorfC ““”?l 

Court or Masi.trale to dirocl it Tl, ° I I f . “■ of the 

that, upon tlio question whether a paitloulL”f396l”nff ”?*' 
by detention in a reformatory «cl,ca,r oi *^ 0 ^ L i? I" 
imprisonment would be more suitable w ii wilder the circumstances 

the Court having the youthful oflender hoforo^it "iind'^oh" ^^fsfcion of age, 
and demeanour would be more likolv to he ’richt thT7'“^ appearance 
not having that advantage. But there the ndvanf ^ ^ ^ superior Court 

as to which the .subordinate Court has no ndv Questions 

personal observation or otherwise and esnceiaH reason of 

tion or law .rising upon tbu oon.iructioTS tt oTltvM 

no more reason than in any other class of of 1897, there could be 

Section IG cannot ' hwe"been int^dc^fto cnaffirt^! 

m the country to make at pleasure orders substitut LT? ^^^istrate 

suDsiitutmg detention in a reformft- 
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tory Bohool for imprisonment in any case whatever, for prisoners of any age, 
or class or of either sex, for any period of time in absolute disrefjard of the 
Act, without possibility of correction. If this view is right, the words in 
section 16 protecting from appellate or rovisional interference the substitution 
of an order for detention in a reformatory school for transportation or 
imprisonment must not be read with absolute literalness. Tbe substituted 
orders to which the section refers are orders made under section 8, section 9, 
or section 10, not orders made outside tbe Act and wholly unauthorii^ed by it. 
If the order is an order for substitution within the moaning of tliose sections, 
then section 16 applies, and it cannot be altered or reversed in appeal or 
revision. If it is not an order for substitution within the meaning of those 
sections, then section 16 does not apply, and it may be altered or reversed 
like any other illegal order. I do not think that this construction does 
violence to the terms of section 16. It cannot be said that the section is 
unambiguous, and in such a case we are at liberty to put on it a construction in 
accordance with the intention of the Legislature. “The more literal construc¬ 
tion,” said Lord Sblborne in Caledonian Railway Comi)any v. North British 
Railway Company, (1881) L. R., 6 App. Cas., 114, at p. 12‘2, “ ought not to 
prevail if it is opposed [397] to the intention of the Legislature as apparent 
by the statute, and if the words are sufficiently Ilexible to admit of some 
other construction by which that intention will be. better effectuated.” 

The decisions in Queen-Empress v. flimai and Queen-Emj/rcss v. Gobinda 
are based upon the litoral construction of section 16 without reference to the 
object which the Legislature in passing Act VITI of 1897 bad in view. They 
•interpret the section as prohibiting interference in appeal or revision with 
any order whatevorof a subordinate Court substituting detention in a reform¬ 
atory school for transportation or imprisonment, even if the order is passed 
without jurisdiction or violates every provision of the Act, The following 
are some of the consequences which such a construction involves. A Magis¬ 
trate having no power whatever to make any order under the Act, directs 
that a youthful offender, instead of undergoing ids sentence of imprisonment, 
shall be sent to a reformatory school. His order, being the substitution of 
an order for detention in a reformatory school for imprisonment, cannot be 
sat aside. A Magistrate orders an adult offender or a girl, wlio cannot legally 
be sent to a reformatory school at all, to be detained there instead of under¬ 
going his or her sentence of imprisonment for a period of ten years, being 
more than the maximum period allowed by section 8. The illegal order cannot 
be interfered with. A Magistrate in violation of the rules made by the Local 
Government and having the fierce of law under section H, substitutes detention 
in a reformatory school for transportation in the ca.so of an offender convicted 
of murder, or substitutes detention for impri.sonmont in the case of an offender 
belonging to a criminal tribe, or convicted of an unnatural offence, “ or whose 
antecedents afford reasonable grounds for assuming habitual immorality.” 
Effect must be given to the illegal order, and the provisions and jjolicy of the 
whole Act defeated in order to comply w'ith the letter of section 16. In such 
cases there would be no remedy. The Ijocal Government [398] could, of 
course, under section 14, order any youthful offender to be discharged from a 
reformatory school. But as the Government iia- not, under Act VIll of 1897, 
the power which-it possessed under section 11 of the repealed Act V of 1876, 
to order a youthful offender discharged bcfoie the expiration of ills sentence 
to undergo the residue of it, such a discharge would not restore the operation 
of.the sentence ; and the. Government would thus be in the dilemma of allowing 
an. illegal order for detention to be carried out or allowing the offender to 
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escape all punishment. Again, section 16 itself clearly shows 
of an order for detention in a reformatory school may m some without 

tioned, and the order set aside in appeal or revision, l^or ms an , 
first passing any 8ontei:!ce of transportation or nnprisonmen 
Magistrate makes an order for detention, tliat order, not emg n s n^.amn- 
for transportation or impi isonment, is not protected by tie sec ion . , 

Empress v. BULar, (1807) I. L. R., 20 All., \m \ Quean-impress v. V 
Husain, (1899) 1 Bombay Law Reporter. 162. Can the 
intended that a superior Court should bo competent to set aside an 
order for detention wliero the illegality merely consisted in an omission ^ ® 

Magistrate to formally record a sentence of imprisonment which he intended 
immediately to supersede, hut that it should not he competent to inter ere 
where the Magistrate, having gone tliiough that form, proceeded to order e en- 
tion without having rocoiveil authority under the Act to pass such orders, or 
ordered the dotention of an adult, a girl, or any other person wholly outside the 
scope of the Act, or of a youthful offender for a term far in excess of the 
maximum allowed by the Act ? In other words, was it intended that the mere 
formal record of a sentence of imprisonment for which detention is substituted 
should absolutely protect from inte'’ferenco every sort of illegality in the order, 
while in the absence of such formal reciord the ajipellate and revisional 
jurisdiction under the Codi^ might be freely exercised ? Again, if the literal 
construction of the second part of section 16 is adopted, the earlier |)art protecting 
[399] “ any order passed with respect to the age of a youthful offender ” is 
superfluous. These words refer to the finding as to age required by section 
11 before any youthful ol'f'onder can ho sent to a reformatory school under the 
previous sections, hut that finding is not an independent and substantive order : * 
it is only a nocesstiry proliininary to any substitution of retention for imprison¬ 
ment ; and if every such substitution, legal or illegal, is protected, the preliminary 
finding is, of course, protected as part of it, and requires no separate protection. 
Furtlier, there is nothing in section 16 which takes away the power of a superior 
Court to sot aside in appeal or revision the conviction and consequently the 
sentence of imprisonment in substitution of wliich the order for detention in 
a reformatory school was made. In such a case the order for detention would 
necessarily become inoperative. If the sujiorior Court maintained the convic¬ 
tion, hut altered tlio sentenco to one, such as whipijing, for which deten¬ 
tion in a reformatory school could not, under the Act, ho substituted, the same 
result would follow. This shows that section 16 cannot ho road with absolute 
literalnn.ss, for in such cases tlie substituted order for detention is undoubtedly 
altered or reversed. 


Section If! does not appear to have been discuas(?d !)> any of the other High 
Courts in any reported ease. In piactice those Courts do notact on the view 
that they have no power to alter or reverse in appeal or revision an illegal order 
substituting detention in a reformatory school for transportation or imprison¬ 
ment. Thus in Deputy Legal Rcmemhr.inccr v. d/n/wd d fi, (1897) 1. L R 
25 Cal., .133, the Calcutta High Court in revision set aside as contrary to law 
an ordor of a Magistrate substituting detention in a reformatory schooi for two 
years for a sentence of imprisonment, the main grounds being that the least 
period for which the detention could he onicied under section 8 of the Act was 
three years, and that there was no clear finding as to the age of the offender as 

required by section 11. la Queen-Empress v. liavialmgavi \ T, P 

[400] substituting detention ,n a reformatory school for imprisonment so as 
to make the period oi detention m accordance with the rules made by the Local 
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G-overnmenfc under the Act. In an unreported case in the Bombay High 
Court {Imperatrix v. Bhan Singh, Criminal Reference No. 43 of 1B97, decided 
on the 17th June 1897), Mr. Justice PARSONSand Mr. Justice Ranade set aside 
the Magistrate’s order as illegal under Act VII f of 1897, on the ground that it 
did not appear from the record that the accused was under the age of 15 years. 
There is some analogy to section 16 of Act VIII of 1897 in section 435 (3) 
of the Code of Criminal Procedure, which provides that orders made under 
sections 143 and 144 are not proceedings the record of which the High Court may 
call for and examine for the purpose of satisfying itself as to the correctness, 
legality or propriety of any finding, sentence or order recorded or passed, and 
as to the regularity of the proceedings. It has boon held that whore an order, 
though purporting to bo made under section 143 or 144, is not authorized by 
them and is clearly made without jurisdiction, the prohibition does not apply and 
the High Court can interfere. The reason is that what the Legislature intended 
to protect from interference in revision was orders legally passed under the 
sections in question, not any illegal order which a Magistrate might profess to 
pass under them. “ If this wore not so Magistrates might by affecting to act 
under section 144, when the case was not within that section, oust the jurisdic¬ 
tion of this Court to interfere iioop Lall Das v. Mnnook, (1898) 2 Cal. 
Weekly Notes, 572, and see Queen-Dmpress v. Partah Ohimder Ghose, (1898) 
I. L. R., 25 Cal., 852, and the cases there cited. It is on similar grounds that 
sections in special Acts of Parliament expressly providing that convictions, 
orders or other proceedings ‘‘ shall not be removed into the High Court by 
certiorari or otherwise,” have been construed as not depriving the High Court 
of power to issue a certiorari where the order has been passed without jurisdiction. 
Thus in ex parte Bradlaugk, (1878) L. li., 3 Q. B. D., 509, the Act provided in 
[401] the most general terms that no information, conviction or other proceed¬ 
ing before or hy any of the said Magistrates shall be quashed, or sot aside, or 
adjudged void or insufficient for want of form, or be removed by certiorari into 
Her Majesty’s Court of Queen’s Bench. It was, however, held that a section 
in an Act of Parliament taking away the certiorari did not apply in the case of 
total absence of jurisdiction. MelLoH, J., said :—“ It is well established that 
the provision taking away the certiorari does not apply where there was an 
absence of jurisdiction. The consequence of holding otherwise would be that 
a metropolitan Magistrate could make any order ho pleased without question.” 
See also The Colonial Bank of Australasiav. Willan, (1874) L. R., 5 P. C., 417, 
at p. 442. “ The prohibition obviously applied only to eases which have been 

entrusted to the lower jurisdiction ” : Maxwell on Statutes, p. 180. So here 1 
think that section 16 of the Reformatory Schools .Act, 1897, does not apply 
where there was an absence of jurisdiction, and that the consequence of holding 
it to apply whore the order substituting detention for transportation or 
imprisonment is illegal, would be that a Magistrate could make any such 
illegal order he pleased without question. 

Even if 1 am wrong in this view,still section 16 in terms refers only to the 
interference of the superior Courts under the Code of Criminal Procedure, mid 
the High Court could alter or reverse any such illegal order in the oxerci.soof its 
powers of superintendence under section 15 of the High Courts Act, 1861, 
which is in no way touched. That provision is not referred to in tlie judgments 
in Queen-Empress v. Himat, and Queen-Empress v. Gobinda. But for the reasons 
which I have given, I think that under the Code, as wl‘11 as under the High 
Courts Act, this Court is competent to interfere in such a case, and that the 
decisions to the contrary are wrong and must he overruled. Before passing 
any order upon the present application we must ask the Sessions Judge for a 
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finding as to whether the accused Hon is a Dalera as alleged both by ^ 
accused hiioself and by the Local Govern-t402] ment. 0 app 
be disposed of after the receiFJt of the finding. 

Knox, J.— I fully concur with the learned Chief Justice that the policy 
and object of the Legislature in enacting section lb of the Reforma^ry 
Schools Act, 1897, was to exclude the intorforenco of Courts, whether by way 
of appeal, or by way of revision with (1) any finding by rying g 

trate under section 11 of the Act. whicli states what such Magistrate con¬ 
siders the ago of a youthlul ofiender before him to bo, and U) any order 
passed under section 8 of the Act, wlioroliy. instead of undergoing a sentence 
of transportation or iinprisonmont, such youthful ofiendor is directed o be 
sent to a reformatory .sciioul. The probability is that, as pointed out by 
the learned Chief Justice, in determining tlieso two matters, the Legislature 
considered the trying Magistrate to iiave sucli advantage over a Court of appeal 
or revision that any intei'fcronco would ho inexpedient. So far we are bound 
to promote in the fullest manner the policy and object of the Legislature. ^A^e 
are told in the preamble tliat tiie object, or one of the objects, of the Act 
was to make further provision for dealing with youthful offenders, but 
not witli all youtliful oflonders. The youtliful offenders intended were only 
those boys who liad been convicted of any offence punishable with trans¬ 
portation or imprisoiunoiit, and who at the time of conviction might be under 
the age of 15 years. Tlie Legislature further intended and provided that, even 
in the case of such offenders, all such should not be sent to a reformatory school, 
hut only such of them, wliotu, by rules made for this purpose, having regard 
to the nature of their offence or other considerations, the Local Government 
might consider fit subjects for detention in a reformatory. It was not the 
intention or policy of the Legislature that -iny boy whom the Local 
Government did not, by nil'' made for the purpose, consider tit should bo 
taken out of the ordinary jurisdiction of Courts of appeal or of revision. 
The power of superior Courts to question the finding of guilty or not 

i [uilty was not removed, and was never intended to be removed, by 
.403] section IG, whetlier the person found guilty or not guilty were a youth¬ 
ful offender as understood liy the .Act or not a youthful offender. All that 
was excepted was the order with respect to ago and the order of detention 
substituted. Where a Court iound an offender to Ije at the time of conviction 
18 years and still pas.sed on order of detention substituted for imprisonment, 
we are, I hold, entitled to find that the offundor is not a youthful offender, 
and therefore one to whom tiro order of detention substituted for impri¬ 
sonment was never intended to apply, could not apply, and was null and void. 
So also if the offender in such case bo a girl, or, in these Provinces, a Dalera, 
this Comt is entitled to exercise its ordinary power of appeal or revision. It 
is necessary first to liave a detirrinination whether the accused is or is not a 
Dalera, and I accordingly concur in the order proposed. 

Banerji J. -I am of the same opinion as the learned Chief Justice, but 
out of lospect foi tlie loatned Judges from whose judgments we are differ¬ 
ing, I deem it proper to state briotiy my viow.s on the question before 
us. That qu.stion is, whether .section 16 of Act No. VIII of 1897 precludes 
this Gout from altering or reversing in appeal or revision an order for detention 
in a reformatory school passed in substitution for an order for transportation 
or imprisonment, however illegal that order may be. It seems to me that the 
interpretation put on the provi.sions of that section in Queen-Emvras v Himai 
(1897) I. L. R.. 20 All.. 158, and Quren-Kmpres, v. GobincJa, (1897) I. L r!’ 
20 All., p. 159, is somewhat too narrow, and, as pointed out by the learned Chief, 
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Justice, oalculatecl to defeat the intention of the Legislature. According 
to well-known canons of construction, an Act of the Legislature should he 
BO interpreted as consistently with the language used hy it to give effect to its 
intention. I do not think we should bo justified in assuming that in placing up¬ 
on the powers of a Court of appeal or revision the restriction which section 16 
imposes, the Legislature intended to create or overlooked tlie anomalies refer¬ 
red to by the learned Chief Justice, [404] which must be the inevitable result 
of the strict and literal interpretation placed upon that section in the two 
rulings mentioned above. In my opinion the order referred to in section 16, 
which a Court or Magistrate has no authority to alter or reverse in appeal or 
revision, must he an order which the officer who made it was competent to 
make, and which he made in compliance with the provisions of Act No. VIII 
of 1897. \Vh ere a Court or Magistrate has ]‘urisdictio7i to make an order for 
detention in a reformatory school in substitution for an order of transport¬ 
ation or imprisonment, and in the exercise of that jurisdiction the Court or 
Magistrate has made an order for detention in consonance with the provisions 
of section 8, 9 or 10, such order is not open to interference in appeal or revi¬ 
sion and is final. But where the order passed is not one justified by the Act 
and transgresses the provisions of the Act or the rules framed by the Local 
Government under the Act, section 16 does not protect it from interference 
in appeal or revision. The protection afforded by the section only extends to 
the lawful exercise of the discretion vested in a Court or Magistrate to 
substitute in certain cases an order of detention in a reformatory school for an 
order of transportation or imprisonment. There cannot be any doubt that the 
order of conviction is open to appeal or revision. If the conviction be sot aside, 
the order of detention must of necessity fall to the ground. But if section 16 
be considered to bar interference with an order of detention in any case, that 
order will stand good, although the conviction no longer subsists. Such a 
result could not certainly have been intended by the Legislature in enacting 
section 16. I agree with the learned Chief Justice in making the order 
proposed by him. 

By the CofJET. —Let the record be sent down to the Sessions Judge for a 
finding as to whether the accused llori is a Dalera. 

[Subsequently, on the return hy the Sessions Judge of a finding that Hori 
was a Dalera, the order under discussion was sot aside.) 

[408] APPELLATE CIVIL. 

T/ic 9th Jvne, 1899, 

Present: 

iMu. Justice Knox and Mr. Justice Airman. 

Aulia Bibi and others.Deci’ee-holders 

versics 

Abu Jafar.Judgment-debtor.* 

Civil Proccdura Code, sections 273, 268—Execution of decree — Attachment — 

Decree of Revenue Court not capable of attachment and sale under section 
273 in execution of a Civil Court decree. 

Held, that though a decrou ot a Court of Ruveuuu is not liable to attachment and sale 
in execution of a decree of a Civil Court under section 273 of the Civil Procedure Code, such 

* First Appeal No. 261 of 1898, from an order of Maulvi Muhammad Abdul Ghafur, 
Subordinate Judge of Jaunpur, dated the 20th August 1898. 
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decreo stands in the position of an ordinary debt and may be dealt with under sectioil ‘ 
the Code. Onicar ijint/h \. Bkup Sinyh, (1894) I. Jj. R., 10 All., 49G, .lad Prince 
Mohametlv. Indra Cliand Jaliuri, (1871) 7 11. L. tt., US, referred to. Pakiya Begnmv. naj 
ud-daula. Weekly Notes, 188£j, p. Ivl;!, and Sultan Knar v. Gulzari Lai, (1879) I.r...R., 2 All., 
290, distinguished. 

Certain docreo-holdera, holdinji a decreo of a Civil Court, applied for 
execution of their decree hy attachment and .sale of a Revenue Court decree 
which had been passed in favour of their judgrnent debtor. The Court execut¬ 
ing the decree at first issued an injunction to the Revenue Court wliich had 
granted the decree sought to bo attached, hut, upon argument, dissolved that 
injunction, holding, with reference to the case of Onkar Singh v. Bhtip Singh, 
(1894) 1. L. R., K; All., 49fj, that as a Civil Court it was not competent to 
order the attachment and sale of a Revenue Court’s decree. The decree-holders 
appealed to the District .Tudge, who upheld the order of the Subordinate 
Judge. The decree-holders accordingly appealed to the High Court. 

Mr. Karamat Husain, for the Appellants. 

Pandit Sundar Lai and Maulvi Muhammad Ishag, for the Respondent. 

Knox and Aikman, JJ.— The question with which we have to deal in 
this appeal is whether a decreo of a Revenue Court is property which is 
liable to attachment and sale in execution of a decree of a Civil Court. The 
Subordinate Judge C4Q8] of Jaunpur relying on the precedent in the case of 
Onkar Singh v. Bhup Singh, (1894) 1. L. R., IG All, 496, held that the decree of 
a Revenue Court did not fall within the provisions of section 273 of the Code 
of Civil Procedure. Ho accordingly upheld the objection which had been 
addressed to him that the decree could not he attached and sold by the Civil 
Court at all, and discharged an injunction which hohad addre.ssed to the Revenue 
Court of launpur. Tlie learned counsel for the appellants asks us to hold that 
a decree of a Revenue Court is li il)le to attachment and sale under the provi¬ 
sions of the Code of Civil Pioco<lure, on the ground that the words in section 
273, namely, a “ decree for money passed hy any other Court ” are wide enough 
to include decrees of Revotiue Court.s. Wo are unable to follow him in this 
contention. The definition given to the word “ decree ” in section 2 of the 
Code of Civil Procedure is one which dircct.s that subject to anything repugnant 
in the subject or context, the word “decree” in the Code means the formal ex- 
pressionof an adjudication upon any right, claim, or defence setupina Civil Court. 
It is noticeable that in the corresponding definition in Act No. X of 1877, the 
word "civil,” which is introduced in the Act of 1882, found no place. There 
is nothing in section 273 repugnant in thesui)joct or context to the definition 
of “ decree ” in section 2 of the Code of Civil Procedure, and it must,therefore, 
be read as it stands into that section. The learned counsel, however, argued 
that it did not follow that if section 273 did not apply, decrees of the Revenue 
Courts were exempted from the general provision under which property was 
liable to attachment and sale. Ho relied upon the provisions of section 26G, 
and contended that decrees of the Revenue Courts were certainly covered either 
by the word “ debt ” or by the words " all other saleable property, movable or 
immovable, belonging to the judgment-debtor, or over which or the profits of 
which he has a disposing power which ho may exercise for his own benefit.” 
In this view he is certainly supported by the precedent in the case of Prince 
[407J Gholam Mohnmed v. Indra Chand Jahuri, (1871) 7 B. L. R., 318, in 
which it was held that a decree of a Court falls within the description of 
other property. The argument in reply for the other side to the effect 
that had the Legislature intended decrees to be property liable to attachment 
and sale it would certainly have mentioned them, in section 266, is met at once 


G08 



PAKSOTAM SARAK V. 3ANRHI LAL [1899] I.L.R. 21 All. 408 


by the observation that the provisions of section 2.73 and of similar sections 
leave no doubt whatever but that it was intended that decrees should be 
liable to attachment. It was further argued that it had been held by this Court 
in Full Bench in the case of Takiya Begam v. Siraj-ud-daula, Weekly Notes, 
1885, p. 123, and in an early case Sultan Kuar v. Gulzari Lai, (1879) I. Jj. R., 
2 All., 290, that a decree for money could not be sold in execution. On 
looking into these oases we find that all that was held there was that as 
special provision had been made by section 273 for dealing with decrees 
which had been attached in execution, such decrees could not be sold. 
We have, however, held that in this case section 273 does not apply, and 
therefore the ratio decidendi of the cases relied on has no application here. 
The learned counsel for the appellants asks us to treat the decree as if it fell 
within the provisions of section 272. This section would have been appli¬ 
cable had the decree of the Revenue Court been executed and the proceeds 
deposited in Court. So far as we know, matters have not reached this stage. 
The decree, while, still a decree, appears to us to stand in the position of an 
ordinary debt, to be dealt with under the provisions of section 268 of the 
Code of Civil Procedure. We decree this appeal, sot aside the decree of the 
Court below, and remand the case to the Court below with directions to 
restore the application for execution to the file of pending applications, and to 
deal with it according to law. The appellants will have the costs of this 
appeal. The costs of the first Court will abide the result. 

Appeal decreed and case remanded, 

NOTES. 

[See also (1900) 22 All., 182.] 

[408] The 13th June, 1899, 

Present: 

Sir Arthur Strachey, Kt., Chief Justice, and Mr. Justicb Banerji. 

Parsotam Saran.Plaintiff 

versus 

Sauehi Lai.Defendant.^ 

Act No. IV of 188si {Transfer of Properly Act), section 52 —Lis pendens — 
Transfer pendente lite— Time when a suit becomes contentious. 

Held, that a suit becomes a “contentious suit” within the meaning of eection 52 of the 
Transfer of Property Act, 1882, at the time when the summons is served on the defendant. 
Radhasyam Mohapattra v. SUiu Panda, |1888) 1. L. R., 15 Cal., G47, and Abboy v. 
Annamalai, (1888) I. L. R., 12 Mad., 180, followed. 

The facta of this case sufficiently appear from the judgment of the Court. 

Babu Jogindro Nath Cha^idhri (for whom Babu Harendra Krishna 
Mukerjee) for the Appellant. 

Mr. Abdul Majid for the Respondent. 

Straohey, C.J. and Banerji, J. —This was a suit for sale of mortgaged 
property. The defendant-respondent was the purchaser at a sale in execution 
of a decree obtained by him upon a prior unregistered mortgage. The plain¬ 
tiff’s mortgage was a registered one, and it is found that he had no notice of 

* Second Appeal No. 66 of 1897, from a decree of Pandit Raj Nath Sahib, Subordinate 
Judge of Moradabad, dated 7tb December 1890, reversing a decree of Munshi Gokal Prasad, 
Munsif of Moradabad, dated the 4th September 1890. 
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the prior unregistered mortgage of the defendant-respondent. rtofiiof 

fore primd facie entitled to priority for his mortgage and to enforce it 
the property in the liands of the respondent. Tlie respon en rests 8 
claim upon the ground that the plaintiff-appellants mortgage was execu ec 
pending the suit upon the prior unregistered mortgage, and la lavirig 
regard to section 52 of the Transfer of Property Act, the Property could 
not, pending tliat suit, he dealt with by the mortgagor so as to atfect tlie rights 
which the respondent obtained under the decree subsetiuently passei 
his mortgage, and in execution of which he purchased the property. 
respondent’s suit was instituted on the 17th of April 1893. ^ The plaintl 8 
mortgage was executed on the 20th of April 1893, that is, pending the 
respondent’s suit. It is alleged on behalf of the plaintiff that at the time of 
the execution of the mortgage of the 20th of April 1893, no summons had been 
[409] served in the present respondent’s suit upon the mortgagor, the defen¬ 
dant in that suit, and consequently, having regard to the ruling of the Calcutta 
High Court in liadkasyam Mohapaltra v. Sibu Panda, (1888) I. L. B., 15 Cal., 
G47, and of the Madras High Court in Abboy v. Annamalai, (1888) I. L. B., 
12 Mad., 180, the mortgage was made before the suit became contentious, and 
therefore was not affected by the rule contained in section 52 of the Transfer 
of Property Act. VVe are prepared to follow the rulings in question, to which 
there is nothing contrary in any of the decisions of this Court. There is, 
liowever, no 6nding as to the date of the service of summons in the present 
respondent’s suit. Wo must have such finding before we can dispose of this 
appeal. We therefore refer the following issue to the Lower Appellate Court 
under section 56G of tlie Code of Civil Procedure:—On what date was the 
summons served upon the defendant mortgagor in the suit brought by the 
present respondent upon Ids mortgage of the 24th November 1891 ? The Lower 
Appellate Court may take such ovidoma! as it may deem necessary for determina¬ 
tion of this issue. Uijon the return of tlie finding ton days will be allowed 
for objections. 

- Issue referred, 

NOTES. 

fThis been overruled, and it i.s not necessary that there .should have been service 
of .summons (1907) 29 All., 339 ; (1905) 28 All., 19C ; (1907) 31 Bom., 393. ] 

(21 All. 409 3 

The JHh June, 1SU9. 

Present : 

Mr. .Justice Burkitt. 


.\lulus Samad Khan and others.Applicant.^ 

versus 

.'\bdur Razzaq Khan.Opposite Party. ' 

Act No. IV of lS9:i {Partition Act), section JO—Partition—Offer by a party to 
a parlilion suit of compensation—Decree in partition suit when 
final—VAvil Procedtire Code., section H9C). 

Held, that section 10 of Act No. IV of 1893 would apply to a suit lor partition in the 
stag e where a n imerlocutory decree for partition had been made, but that decree had not 

* Second Appeal No. 3 of 1899, from a decree of Babu Nilmadhab Roy, 

Cause Court,with powers of Subordinate Judge of Cawnpore, dated the 28th September 
1898, confirming a decree of Balm Banke Behari i,al, Munsif of Fatehpur, dated the 2nd 
July 
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bocomo final by the Court’s acceptance of the lots prepared by the officer appointed for that 
purpose. SJiah Muhammnd Khan v. Hanioani Singh, (1898) I.L. B., ‘20 All., 311, and Zubaida 
Jan V. Muhamvtad Taieb, Weekly Notes, 1898, p. 99, referred to. 

[410] The plaintiff in this case sued the defendants for partition of certain 
immoveable property, and obtained an interlocutory decree declaring hini to 
be entitled to possession of a certain share, lie applied, framing his applica¬ 
tion as an application for execution of the decree, to be put into possession of 
a certain share of the property in suit. To this application the defendants 
filed several objections and, as regards a portion of the property, consisting of 
houses, asked that, instead of their being partitioned, he might be allowed to 
pay compensation to the plaintiff. Tlie plaintiff declined to accept compensa¬ 
tion, and the Court (Munsif of Fatehpur) held on this point that Act No. IV 
of 1893 did not apply where a decree had been passed. The defendants appealed 
to the Hubordinate Judge who dismissed the appeal. The Subordinate Judge 
as to the defendants’ plea under Act No. IV of 1893, recorded the following 
order ;—“ In this case a decree for partition has already been passed. ‘ A Court 
executing the decree is bound by its terms. No additions or alterations can 
be made in it. Section 2 of Act No. IV of 1893 cannot apply to this suit. 
The suit is no longer pending. A decree has already been passed.” 

The defendants appealed to the High Court. 

Maulvi GliuLam Mujtaba, for the Appellants. 

Mr, Abdul Majid, for the Respondent. 

Burkitt, J. —The decision of the Subordinate Judge in this case is entirely 
wrong, and if the Subordinate Judge had taken the trouble of reading the 
cases of Shah Muhammnd Khaiiv. Tianwani Hivgh, (1898) I L. E., 20 All., 311, 
and the subsequent case of Zubaida Jan v. Muhammad Taieb, Weekly Notes, 
1898, p. 99, both of which were published some months before the judgment 
under appeal, he would have avoided falling into the mistake he has 
made in this case. The Subordinate Judge evidently is under the 
impression that a final decree in this partition case has been passed, 
in that he is wrong. A final decree has not been passed. As explained in 
the two cases referred to above, a decree declaring the rights of the parties, i.e., 
a decree declaring that the applicant for partition is entitled on partition 

[411] to'a specific share in certain immoveable property is all that has been 
done up to the present. The application now made to the Court has been wrongly- 
made as an application for execution of that decree, and has licen treated by 
the Court as an application for execution. Tlie application ought to have been 
treated as an applic;ition to the Court to go on with and com[)lete the decree 
declaring the rights of the parties by appointing an amin to prepare a scheme 
of partition for approval l)y the Court, as explained in the two cases men¬ 
tioned above. It is only after a decree has been made by the Court expressing 
its approval of the partition scheme that there is any decree capable of 
execution as a partition decree. The Court below was therefore wrong in 
holding that the proceedings before it wore proceedings in execution, and 
that it could do nothing more in the case. The present appeal is concerned 
with the refusal of the Courts below to accede to an application made 
under the provisions of Act No. IV of 1893. Under section 10 of tiie 
Act the application should have been entertained by the Court. This suit 
no doubt was instituted before the Act came into force, but section 10 of the 
Act provides that the Act shall apply to suits instituted before the commence¬ 
ment of the Act in wliich no scheme for the partition of the property has 
been finally approved by the Court. In this case no such scheme has been 
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approved, for the very good reason that, the Court not yet having draWn up 
the second portion of its decree, no such scheme has ever prepare or 
submitted for its approval. The decision of the Lower Appellate Court is wrong, 
and badlv wrong, from beginning to end. 

I allow this appeal. I set aside with costs the decree of the lower Court, 
and I remand the case to that Court for decision on the merits. 

Appeal decreed and cause remanded. 


NOTES. 

I S.. also (1913) 21 1. C., 908 (Mad.)] 


[412] PRIVY COUNCIL. 


The IHth and 2!2nd Nocember, 1898 and the 1 Ith March, 1899, 

Present; 

Lords Hobhouse, Macnaohten, and Morris, and Sir Richard Couch. 


lihagwan Singh and otliers.Plaintiffs 

versus 

Bhagwan Singh, minor, and others.Defendants. 


[On appeal from the High Court for the North-We.storn Provinces.] 


Hindu law -Invalidity of the adoption of a sister’s son, mother’s 
sister's son, and of a daur/hter’s son. 

The adoption of a uioLhcr's aistnr’a son by a Hindu of any of the throe regenerate classes 
Brahman, Kshatriya, and Vaisiya, equally with the adoption of a daughter’s son or a sister’s 
ion, is contrary to law and void. The ancient texts condomning such adoptions aye not only 
admonitions, but have hcoii judicially decided to he prohibitions of law for such a length of 
time that it is now not competent to a Court to treat them as open to question in this 
respect. 

The judgment in 2Vt« Collector of Madura v. Mootloo Itaiualinga Sathupalhy, (1868) 12 
Moo., T. A. 437, gives no countenanoe to the conclusion that in order to bring a case under 
any rule of law, laid down by recognised authority for Hindu.s generally, cvidance must be 
given of actual events to show that iu point of f,i.cl the people subject to that general law- 
regulate their lives by it. 

Appeal from a decree (27tli June 1895) of the High Court, reversing a decree 
(23rd September 1892) of the Subordinate Judge of Cawnpore, and remanding 
the suit under section 562, Civil Procedure, for trial on the merits. 

The suit out of which this appeal arose was brought by the appellants, 
aamindars of yilla Cawnpore, on tlie 3rd May 1892. They claimed as rever¬ 
sioners entitled to the estate of Madho Singh, who died childless on the 27th 
July 1890, leaving the second defendant fiis widow, and having on the 23rd 
June of that year adopted the first defendant, a minor. Their claim was for 
a declaration that the alleged adoption of the appellant by Madho Singh was 
void and ineffectual on the ground that the boy, first defendant and now first 
respondent, was the son of the sister of Madho Singh’s mother. 

The parties were Thakurs, members of the regenerate class of Kshafcriyas. 
It was not alleged that this adoption was valid by any custom prevailing in the 
caste or in the locality to which (ho [413] parties belonged. The question 
on this appeal was whether with reference to the Hindu law governing adoption 
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it was 4alid; and it was not disputed, but conceded in the appellate Court below, 
that the principles which applied to the question of the adoption of a 
daughter’s son, or of a sister’s son, or of a mother’s sister’s son, applied equally 
to the adoption of a son of any of the three. As regarded the above there was no 
divergence between the Mitakshara school and the other schools of Hindu 
law, the rules affecting the present question being alike applicable in the different 
schools. This was stated in the judgment of BaneR-TI, J. ; and also that there 
was no difference as regarded the application of these rules between Brahmans, 
Kshatriyas, andVaisiyas. The material defence was that the prohibition in 
the Hindu law was " merely directory.” Its breach was reprehensible, but 
it was not such that the adoption would be invalidated when once made. 

The Subordinate Judge decreed in favour .of the plaintiff's on the ground 
that the adoption was altog»’ther illegal. He referred to Parbati v, Sundar, 
(1885) I. L. E., 8 All., 1. 

In appeal the question was referred by the Division Bench (Tyrrell and 
Knox, JJ.) for the opinion of the Full Bench (Edge, C. J., Knox, Blair, 
BaNERJI, BuRKITT and AikmaN, JJ.),—whether the adoption, by a Hindu, a 
Kshatriya, of one of the three regenerate classes, subject to the law of the 
Mitakshara, of the son of his mother’s sister, was, according to that law, valid 
or invalid. The referring order stated that it was not alleged that the adoption 
was valid according to any special custom prevailing in the caste, or in the 
locality, to which the parties belonged. 

The Full Bench delivered their judgments on the 27th June 1895. PIdge, 
C. J., and Knox, Blair and Buhkitt, JJ., were of opinion that the adoption 
in question was not shown to be “ prohibited or illegal by the law ol the 
Benares school, which applies in these Provinces and to the parties,” and held 
that the adoption was not prohibited in the sen.so of its being illegal and void. 

[414] On the other hand, Banerji and .4ikman, JJ., considered that the 
adoption of-a mother’s sister’s son was contrary to the Hindu law applicable to 
the case, and had not been shown to he sanctioned by any special usage of the 
caste to which that son belonged. The two principal judgments were those of 
the Chief Justice and of Banerji, J., and all the judgments are reported in the 
Indian Law Eeports, 17 All., 294. 

All were agreed that amongst Budras such an adoption was permissible. 
But that in regard to its prohibition, if that were absolute, Brahmans, Ksha¬ 
triyas and Vaisiyas, or the three twice-born classes, were subject to it. And 
that the Dattaka Mimamsa and the Dattaka Chandrika, both contained the 
injunction against it. 

Mr. H. Cowell, for the appellant, argued that the judgments of the minority 
of the ITull Bench were right. The prohibition of the adoption of a sister’s son, 
and of the sons of other female relations of the adopter admitted to be in the 
like case had been established, as applicable to tlireo regenerate classes, under 
early texts in the written Hindu law, repeated by the Commentators, and 
accepted by the Courts of law. The prohibition was acknowledged by all the 
different schools. The approval of the Judicial Committee had been intimated. 
The exceptions were in regard to proved custom to the contrary. The general 
rule had been enforced ever since 1815, wl.en such an adoption had been con¬ 
tested. In Bengal the first decision to that effect was in Kora Shunko 
Takoor v. Beebee Munnee, (1815) 1 Morley Dig., No. 59,18. Afterwards in the 
North-West came Shib Lallv. Bishumher, (1866) S. D. A. N.-W. P., 25 ; Musavi- 
mat Battas Kuar v. Lachm.an Singh, (1875) 7 N.-W. P., H. C. Rep., 117 ; Parbati 
V. Sundar, (1885) I. L. R., 8 All., 1. The following cases appeared to be contrary, 
but their effect could be explained away. The first was Bamchundcr Chatterjea 
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V. Sumboo Chunder Chatterjea, (IBIO) 1 Morley Dig., No. 58, 18, a base in 
which the doctrine laid down was soon overruled, as shown in Sir r, 
Maonaghten’s Consid. on Hind. Li. 166, 168. The next was in 1808, case 
No. 12 in Sir W. Macnaghten’s 2 Hind.L.,85, regarded as a case in which the 
[416] parties were Sudras. The third was in 1837, the case of an adopted son 
in the Kritrima form, who was the son of the adopter’s sister, (1837) 1 Morley 
Dig., No. 61, 19. 

In Madras there were Narasnnimal v. Bala Hama Charlupatia, (1863) 1 
Mad., H. C. Rep., 120 ; Jiunni Bhai v. Jivu Bhai, (1865) 2 Mad., H. C. Rep., 
162; 'Jopalayyan v. lia(jhupnLiayyan,{\^&^)l Mad., H. C. Rep., 250; Minak- 
ski V. liamanada, (1886) 1. L. R., 11 Mad., 49; the decision of a Full Bench. 
Two cases allowing the adoption in question, Era^ijoli Illath Vishnu Natnbudti 
V. Eranjoli Hiatt Krisknan Nnmbudri, (1883) I.L.R., 7 Mad., 3; and Vayidi- 
nada v. Appu,{l8Hrj) I. L. R., 9 Mad., 11, were decided upon proof of a special 
custom in favour of it. Tlio cases in Bombay were llaehiit Rao Mankur v. 
Gohind liao Mankur, (IH21) 2 Borrodailo Rop., 106; Gopal Narhar Sa/ray v. 
Hanmant Ganesk Sn/ray, (1879) I. B. R., 3 Bom., 273 ; Bharqirthi Bai v. 
Radha Bai, (1879) I. L. R., 3 Bom., 298. Afterwards came the Full Bench 
decision in Waman Hagkupali Bova v. Krisknaji Kashiraj iJorfi,(1889) I. L. R., 
14 Bom., 249. Looking to the Calcutta decisions would be found Rajendro 
Narain Lahoren v. Sarotia Soondiirec Dehrr., (1871) 15 W. R., 548 ; and Uma 
Siinker Moitro v. Kali Komul Mozumdar, (1880) 1. L. R., 6 Cal., 256; showing 
the two Mimamsaa to he highly esteemed. 

No judgment upon the (juGstion, raised directly on .appeal, had been passed 
by the Judicial Committee yet; but there was a distinct intimation of tiieir 
opinion upon the point in SiiiL'inr v. Parbati, (1889) L.R., 16 1..A., 186 ; I.L.R., 
12 All., 51, where tlie Committoo, had it been necessary to determine it, 
would have had proljably little dilliculty in accepting the opinion that a 
Brahman cannot lawlully a(i<)i)t his sister’s son." Tiiis point was treated a.s 
settled in Lala Narain Ihts v. [jttla Hamanu] Dayal, (1897) L. R., 25 I. A., 46, 
.52 ; [. L. R., 20 All., 209. lie showed that in Bainalinga Pillai v. Sadasiva 
Pillai, (1864) 9 Muo. f. .\., 510, whore the adoption had been admitted, the 
question had arisen among Sudras, and not, as the report stated, among Vaisyas 
and referred to Jivani Bhoi v. Jiva Bhai, (1822) 3 Select Ca., 144, 150. 

[416] Mven if the question stiould he treated as an open one, and tiisinain 
argument was that it was not, after so many years of decision against such 
adoptions, tlio result loft was that the wh.ile controversy rested upon the effect 
of the Dattaka Mimams i, section 11, paras. 2, 71, 91. 91, 107, 108,and section 
V, paras. 16, 20; and of tho Dattaka Cliandrika., section J, paras. 11, 17, and 
section IJ, ])aras. 7, 8. Tho autliority of Sakala was there given. On this 
there were the writings of Mr. Mandlik, pp. 8, 13 and 15; and of West and 
Biihler, p. 28. For the text of Saunaka, ho referred to Manu, Instit. Chapter 
III, V. 16. .4nd on tliis he cited Ooman Dalt v. Ktinhaya Singh, (1822) 3 Sel. 
Rep., 201. Sakala s text was conclusive, oven applying Jaimini’s rule that 
giving a reason in the text was an indication of an admonition not amounting 
to law. Tho text of Saunaka had not been shown to have been misconstrued 
by tho authors of tho Mimam.sas. fn regard to the only authority suggested 
as supfiorting tiio disregard of tho rule, that of Yama, ho referred to that part 
of the judgment of Bankrji, J., which stated that the alleged text was 
not found in the Yama Bmriti or Sanhita, or other Dharma Shastra He re¬ 
ferred to tho Sarasvati Vilasa, translated by Foulkes, edition of 1881 which 
he said, did not contain this text. He referred also to Mandlik, p. 483’ and to 
the Tagore Law lectures for 1888.. p. 334. by the Rhastri, Golap Chandra Saroar 
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Their .criticisms, he argued, could not be altogether accepted. The two Mimam- 
sas there criticized were considered in all the schools of Hindu law, and all 
over India, to be of great authority although comparatively modern. The 
general opinion of the Dattaka Mimamsa might be taken to be the same as 
that expressed in its favour by Sir F. W., and Sir W. II. Macnaghten, by 
Colerbrooke, Sutherland, and Strange, and by many native .Judges in their 
judgments. Bight treatises written by native authors had been produced in 
the Court below supporting the opinion that the precept in the Shastras was 
a complete and legal prohibition against adopting a sister’s son. And he 
referred to Bangama v. Atchanm, (1840) 4 Moo. I. A., 1 ; and The Collector 
[417] of Madura v. Moottoo liamahnga Sathupathy, (1868) 12 Moo. I. A., 397, 
437; as showing that the Dantaka Mimamsa was a work to which weight was 
attributed. 

He submitted that no reason had been assigned for disregarding the text 
of Sakala : that no valid reason had been given for holding the text of Saunaka 
to have been misconstrued by Nanda Pandita ; that the text of Yama, as'to 
the point, had not been cited hy any commentator, or shown to have been 
adopted by any school of Hindu law : and that no sufficient reason had been 
given for refusing to accept the authority of the Dattaka Mimamsa and the 
Dattaka Chandrika, wliich had been hitherto everywhere recognised. 

Afterwards, on the 11th March 1899, tlioir Lordships’ judgment was 
delivered by Lord Hobhouse. 

There are no facta in dispute in this case. The plaintiffs now appellants 
brought the suit to establish their title as reversionary heirs of Madho Singh 
as against the first defendant, a boy who was adopted by him in the dattaka 
form. The hoy is the natural son of Madho’s mother’s sister. The sole 
question is whether the adoption of such a relation is allowed by Hindu law. 
The Subordinate Judge held tliat it is not allowed. A Full Bench of six Judges 
of the High Court has decided that it is allowed. Four Judges, viz., Chief 
Justice Huge, and Justices Knox, Blair and BUKKITT being of that opinion 
against Justices BaneRJI and AikmaN who are of the contrary opinion. Their 
Lordships are under the disadvantage of hearing the case without any help 
from the respondents wlio have not appeared. But this disadvantage is much 
lessened by the elaborate fulness of the reasons assigned by Chief Justice Edge 
for the conclusion which he reached in favour of the respondent. 

The question is of the same nature as that which has just been disposed 
of in the preceding cases from Madras and Allaliabad. But it depends upon 
a different set of texts and the course of decision in India has been very 
different. It is agreed [418] on all hands that the prohibition contended for 
extends only to the throe twice-born classes, and not to the most numerous 
class of all, the Sudra.s. The parties hero are Ivshatriyas governed by the 
Benares school of law. It is also agreed that, as regards capability to be 
adopted, the sons of sisters, sons of daughters, and sons of maternal aunts, 
stand on the same footing, and that the authorities which apply to any of 
these classes apply to all. 

The oldest original texts bearing on the point are contained in the Dattaka 
Chandrika. In section I, para. 11 of that work the author quotes the ancient 
sage Sakala to the following effect. After mentioning certain relatives to whom 
preference should be given in adoption among the regenerate tribes, he 
says :—If such exist not, let him adopt one born in another family, except 
a daughter’s son and a sister’s son and the son of the mother’s sister.” 
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In para. 17 of the same section the same work quotes the sage baunaka 
who, after pointing out from what classes adoptions should 1^ made, ^ys 
*' But a daughter’s son and a sister’s son are affiliated by Sudras. For the 
three superior tribes a sister’s son is nowhere mentioned as a son. 

In section II, paras. 7 and 8, after quoting from Saunaka the expression 
that the adopted boy should bear the reflection of a son, the author adds. 

" The resemblance of a son, or in other words the capability to have been 
begotten by the adopter, through appointment and so forth. 

Nanda Pandita, the author of the Dattaka Mimamsa, writing in the early 
part of the 17th century, some centuries later than the conjectured date of the 
Dattaka Chandrika, gives the same quotations from Sakala and Saunaka and 
similar comments upon them. (Section II, Articles 74, 107, 108; Section V, 
Articles 16 to 20). 

Their Lordships have mentioned in the prior adoption cases the views of 
Mr. .Justice Knox as to the autliority of the two Dattaka treatises just quoted. 
In the present case tlie learned Chief Justice Edqb takes even more 
disparaging views of their [ii9j authority; denying, if their Lordships rightly 
understand him, that these works have been recognised as any authority at all in 
the Benares school of law. If there were anything to show that in the Benares 
school of law these works had been excluded or rejected, that would have to 
be considered. But their authority has boon affirmed as part of the general 
Hindu law, founded en the Smvitis as the source from whence all schools of 
Hindu law derive their precepts. In Doctor Jolly’s Tagore Lecture of 1883 
that learned writer says:—“The Dattaka Mimamsa and Dattaka Chandrika 
have furnished almost exclusively the scanty basis on which the modern law 
of adoption has been based.” Both works have been received in Courts of 
Law including this Board as high authority. In Bangama v. Atchama, (1846) 
4 Moo. 1. A., 97, liord KlNOsriow'N says: “they enjoy, as we understand, the 
highest reputation throughout India.” In 12 Moore, p. 437, Sir JAMES OOLVILE 
quot 0 .H, with assent, the opinion of Sir William Macnaghten, that both works 
are respected all over India, that when they differ the Chandrika is adhered to 
in Bengal and by the Southern Jurists, while the Mimamsa is held to be an 
infallible guide in the Provinces of Mithila and Benares. To call it infallible is 
too strong an expression, and the estimates of Sutherland and of West and 
Biihler seem nearer the true mark; but it is clear that both works must be 
accepted as bearing high authority for so long a time that they have become 
embedded in the general law. 

The learned Chief Justice then objects that the texts of the two Rishis are 
detached from their context and so are rendered of no value ; and that as 
regards Sakala there is no information where the writer of the Chandrika 
obtained his text, and that its genuineness is doubtful. This objection is 
strengthened by the fact that the greatest of the sages do not mention any such 
prohibition; neither Manu nor Vashistha nor Yajnavalkya nor Narada; while 
one ancient sage called the holy Yama, expressly asserts the right to adopt a 
.sister’s son. Those objections must C420] receive the same answer. It may 
be true, though it is impossible now to say, that the Dattaka Chandrika is the 
sole authority for the texts tijero quoted and afterwards copied by Nanda 
Pandita ; but it still remains the fact that the texts have been so quoted for 
several centuries and have so been received into the body of Hindu Law. 

Taking then the texts as they are given, and adding to them such weight 
as tl\e commentators possess, what is enjoined by them ? The learned Chief 
Justice points out that Saunaka may mean a legal prohibition, or a moral 
admonition, or merely to state a fact, or to indicate a preference for daughters’ 
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and sisters’ sons among Sudras. Gerfcainiy, if the question were new, the learned 
Judge’s argument would have to be very carefully weighed before it could be 
rejected. Much of the reasoning which has prevailed with their Lordships in 
the prior cases would apply to this case; and on some points, such as tbo 
silence of other great law-givers and the existence of a sacred text in an opposite 
sense, with greater force. But their Lordships find an antecedent difiioalty ; 
for they have to consider whether the present question can be treated as an. 
open one. 

It is not necessary to state in detail the course of decisions in India, 
because there is hardly any conflict in them and they are fully stated in the 
judgments below. In 1808 there was a decision on a case from Mirzapur in 
favour of the validity of these disputed adoptions; but it is probable that the 
parties were Sudras, as Sir Willam Macnaghten thought they were. There 
was a decision in 1810 between Brahmans where an adoption of a sister’s son 
was held valid. But Sir Francis Magnaghten tells us that it was overruled in 
some subsequent proceeding which is not specified. In every other case that 
has since occurred, when the question has arisen between members of the 
three regenerate classes, and the adoption has been in the Dattaka form, the 
decision has been against its validity. The cases have occurred in all parts of 
India, and all the High Courts have agreed. In making this general statement 
their Lordships have not overlooked the case decided [42lJ by the Bombay 
High Court in 1867, (1867) 4 Bom. H. C. Bep., 130. Chief Justice Edge consi¬ 
ders that, though the parties really were Sudras, the learned Judges thought 
they belonged to one of the twice-born classes, and so lent their authority to- 
an adoption of a mother’s sister’s son among one of those classes. But though 
there was some argument as to the true caste, their Lordships find nothing 
in the judgment to show that the Judges thought the caste to be other than it 
really was. Nor was the decision treated as standing in the way of a subse¬ 
quent decision in 1879 by the same High Court, which affirmed the invalidity 
of such marriages in the regenerate classes. 

The arguments by which the learned Chief Justice seeks to withdraw this 
case from so strong a current of decision rest entirely on the peculiarity 
which in his opinion attaches to the Benares school of law. He does indeed 
subject the decided cases to a minute and able examination with a view of 
ascertaining the precise bearing of each and of attenuating its force. But 
the general result at which he arrives does not substantially vary from that 
which is arrived at by the minority of the Court, and which is above stated. 
That being so he puts the case in this way;— 

“ The parties in this case are Kshatriyas and are governed by the Benares 
school of Hindu law. As Kshatriyas they belong to one of the three regene¬ 
rate classes of Hindus. What we have to ascertain is, does the Hindu law, as 
accepted by the Benares school, prohibit the adoption by a Kshatriya of the 
son of his mother’s sister, in the sense of making such an adoption illegal 
and void. 

" It has not been suggested that there is any evidence in this suit of any 
usage in these provinces by which the adoption in the Dattaka form of the 
son of a sister of the mother of the adopter, or of his sister’s son or of his 
daughter’s son, amongst any of the three regenerate classes is either recognised 
as valid or prohibited as illegal. Neither side in this case has pleaded or 
relied upon any custom or usage.” 

[422J The learned Chief Justice then ties the plaintiffs down to the 
obligation of showing a custom to prohibit the adoptions in question ; and on 
each decided case he puts the test question whether it is founded on proof of 
such a custom among the regenerate classes governed by the Benares school of 
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law. In this position he considers that he is supported by a passage in the 
judgment of this Board delivered by Sir JAMES COLVILE m the ease of the 
^Collector of Madura v. Muttoo Kamalinga, (1868) 12 Moo. I. A., 436. is 
, as follows :—*' The duty, therefore, of a European Judge who is under the 
f gation to administer Hindu law is not so much to inquire whether a disputed 
dootrine is fairly deducible from the earliest authorities as whether it has 
been received by the particular school which governs the district with which 
he has to deal, and has there been sanctioned by usage. For under the 
Hindu system of law clear proof of usage will outweigh the written text of the 
law.” The principle deduced by the learned Chief Justice from this passage 
and applied to the present case would have very far-reaching consequences; 
and in their Lordships’ opinion it is not a sound principle nor is it properly 
deducible from the language of this Board. 

In that judgment Sir JAMES COLVILE was dealing with the question 
wliether a widow could adopt a son to her husband without his express authority. 
That is a point in the law of adoption on which legal authorities in differ¬ 
ent parts of India, all starting from the same sacred texts, have branched 
off into an extraordinary variety of conclusions ; each marked enough and 
prevalent enough in its own sphere to be ascribed to some recognised 
school of law. Sir James Colvile addresses himself first to show how these 
schools came into being, and secondly, to specify books of the highest authority 
in them. It is in the course of this exposition that the sentences just 
quoted occur, as als’o the opinion before quoted with reference to the 
authority of the Dattaka Chandrika and of the work of Nanda Pandita. The 
decision of the Board was that the power claimed for the widow was 
[423] conferred on her by the school of law dominant in the Dravida country 
from whence the appeal came. But that law was ascertained by the usual 
methods of ascertaining general law; by reference to authoritative text books, 
to judicial decisions, and to the opinion of pandits. These authorities were 
found to bo sufficient proof of the general Hindu law prevailing over large tracts 
of country and populous communities. Anybody living among them must be 
taken to fall under those general rules of law unless he could show some valid 
local, tribal, or family custom to the contrary. It was necessary for this Board 
to refer to the dififerencos of schools of law, because the authorities of the recog¬ 
nised Bengal sdiool denied the power which those of Southern India affirmed. 
The whole passage is framed with reference to the fact that different schools 
were found to take different views of the general law on the point before the 
Board. But their judgment gives no countenance to the conclusion that in 
order to bring a case under any rule of law laid down by recognised authority 
for Hindus generally, evidence must be given of actual events to show that in 
point of fact the people subject to that general law regulate their lives by it. 
Special customs may be pleaded by way of exception, which it is proper to 
prove by evidence of what actually is done. In this case the learned Chief 
Justice tails us that there is no suggestion of a special custom. That being so 
he seems to have inverted the processes by which law is ascertained. 

The rule of law asserted by the plaintiffs in this case is derived in the first 
place from the sacred texts which underlie all Hindu law ; and, secondly, from 
books of high authority in the Benares school as well as in others. It has 
been affirmed by Courts of Justice in all parts of India and in many law suits 
in which the parties were subject to the law of the Mitakshara, which is of the 
highest authority in the Benares school. It has been so affirmed and applied 
in general terms, and not as confined to a particular school. It is not shown 
or even asserted that there is anything peculiar in the Benares school to make 
this rule [424] inconsistent with its principles. It seems to their Lordships 
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iihat to put one who asserts a rule of law under the necessity of proving that 
in point of fact the community living under the system of which it forms part 
is acting upon ib, or defeat him by assertions that it has not been universally 
accepted or acted on, would go far to deny the existence of any general Hindu 
law, and to disregard the broad foundations which are common to all schools, 
though divergencies have grown out of them. 

Their Lordships do not inquire whether the views so earnestly maintained 
by the learned Chief Justice upon the construction of the disputed texts might 
have been successfully maintained at the beginning of this century. Eor 80 or 
'90 years there has been a steady current of authority one way, in all parts of 
India. It has been decided that the precepts condemning adoptions such as the 
one made in this case are not monitory only, but are positive prohibitions, and 
that their effect is to make such adoptions wholly void. That has been settled 
in such a way and for such a length of time as to make it incompetent to 
a Court of Justice to treat the question now as an open one. Their Lordships 
will humbly advise Her Majesty to reverse the decree appealed from, and to 
restore that of the Subordinate Judge with costs in both Courts, The res¬ 
pondents must also pay the costs of this appeal. Appeal allowed. 

Solicitors for the Appellants :—Messrs. Ranken Ford, Ford, and Chester. 


NOTES. 

[ The sister’s son, the mother’s sister's son, and the daughter's son cannot bo adopted 
among the Durjas, except by force of customary law to that effect:—(1901) 24 All., 195; 
(1906) 28 All., 488 P. 0. ; (1908) P.L.H., 11.8;(1909) 11 Bom. L. R., 1172 ; (1908) .36 Cal., 780. 

The rule of prohibition was limited to the above relationships in ;—(1908) .32 Bom., 
619 ; (1912) 36 Bom., 533 ; (1913) 211. C., 206 (Nagpur); and the rule of Viruddhasambandha 
was not adopted. 

A widow may adopt her brother’s son or grandson, the eligibility being, tested by the 
relationship to the husband, as adoption is made to him :—(1915) 37 All., 359 P. C., approv¬ 
ing (1904) 27 All., 417. 

The rule of Hindu Law that a leg.il marriage must have been possible between the 
adopter and the mother of the adopted boy refers to the relationship prior to marriage ;—• 
(1915) 37 All., 359 P. G.]- 
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Res judicata— Civil Procedure Code, section IS, Explanation 111—Suit 
for possession of land and mesne profits past and future — 

Future mesne profits not granted—Subsequent suit 
for such future mesne profits not barred. 

Held, that where a suit has been brought for possession of immovable property and for 
mesne profits both before and after suit, the mere omission of the Court to adjudicate upon 
the claim for future mesne profits will not, by reason of section 13, Explanation III, of the 
Code of Civil Procedure, operate as a bar to a subsequent suit for mesne profits accruing due 
after the institution of the former suit. Mon Mchun Sirkar v. The Secretary of State for 

^ Second Appeal No. 920 of 1896, from a decree of Babu Madho Das, Subordinate Judge 
oi Bareilly, dated the 20th August 1896, confirming a decree of Pandit Qirraj Kishor Dat, 
Munsil oi Bareilly, dated the 27th June 1696. 
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India in Camicil, (1890) I. L. B., 17 Cal.. 968, followed. Jiban Das 
P^rshad Adhikari, (1893) I.L.B.,21 Cal., 252 ; Pratab Chandra Bunia Ran% 8vjanM<My*> 
(1869) 4 B. L. R., 113 ; Julius v. The Bishop of Oxford, (1880) L. ® ^ 

re Baker, (1890) L. R., 44 Ch. D., 262 ; Bhivrav v. Sitaram, J; 

and Thyila Kandi Ummatha v. Thyila Kandi Cheria Kunhamed, (1881) I.Ij.K., * y ^ ' 
referred to. Ramabhadra v. Jagannatha, (1890) I. L. B., 14 Mad., 328, disousaed. Narasn 


Das V. Khan Singh, Weekly Notes, 1884, p. 169, overruled. 

This was a suit for the recovery of mesne profits of certain zamindari property 
for the year 1301 Fasli, i.e., from the 26th of September 1893 to the 14th of 


September 1894. 

The facts of the case are as follows :— 

The plaintifi' had brought a previous suit against the same defendant on 
the 5th of December 1893 claiming possession of a share of zamindari property 
and of a dwelling house. He also claimed mesne profits as follows, first, mesne 
profits for 1298 to 1300 Fasli, both years inclusive, and, secondly, future mesne 
profits, that is, mesne profits from the date of the institution of the suit up to 
the date when possession of tJie pi’operty should be C4263 delivered to him. 
The decree in that suit was passed on the 6tli of June 1894. It awarded to 
the plaintiff possession of both the properties claimed, and awarded mesne 
profits up to the 25th September 1893. Then followed the words :—“ The rest 
of the claim is dismissed.” The plaintiff subsequently filed the present suit 
claiming mesne profit* subsequent to the 25th of September as stated above. 
The defendant resisted the suit on the ground that the claim for future mesne 
profits WHS barred by the operation of section 13, Explanation III, of the 
Civil Procedure Code, the claim for future mesne profits in the former suit not 


having been dealt with, and therefore by implication having been refused. 
It should be noted, as stated hereafter in the judgment, that the order in th& 
decree above quoted—“ The rest of the claim is dismissed ”—did not refer to 
the claim for future mesne profits but to a portion of the mesne profits claimed 


for a period before suit. 

The Court of First Instance (Munsif of Bareilly) overruled the defendant’s 


plea of res judicata and gave judgment for the plaintiff, though for a sum less- 


than that which he claimed. On appeal the Lower Appellate Court 
(Subordinate Judge) uphold the decree of the Munsif and dismissed the appeal. 
The defendant thereupon appealed to the High Court. 

Babu Jogindro Nath Chaudhri, for the appellant, contended that the 
present suit was barred by the rule of res judicata. In the former suit for pos¬ 
session between the same parties, the mesne profits between the date of suit 
and the date when possession of the property should be delivered to the 
plaintiff had been expressly claimed. The decree after giving certain 
reliefs went on to say:—“ The rest of the claim be dismissed.” This was 
an express refusal of the relief relating to future mesne profits. Even if it be 
not so, Explanation III to section 13 would bar a claim like the present, because 
in the former suit it was a relief claimed in the plaint which was not granted by 
the decree and for the purposes of res judicata must be deemed to have been 
refused. This position is supported by a ruling of this Court [427] directly 
in point—Afnram Das v. Khan Singh, Weekly Notes, 1884, p. 159,—where 
the learned Judges held that Explanation HI to section 13, would bar a suit 
for mesne profits where in a former suit subsequent mesne profits had been 
asked for in the plaint and nothing was said about them in the decree.* Sec¬ 
tion 211 and the last paragraph but one of section 244 of the Code in order to 
make them consistent with Explanation III to section 13 should be read as 
applying only to cases wliere the plaint does not claim mesne profits accruing 
after the institution of the suit. The same principle is also laid down in the 
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«ase of Bamabhadra v. Jagannatha, (1896) I. L. B., 14 Mad., 328. When wasilat 
is claimed without further specification, it means mesne profits up to the date 
of delivery of possession, see Fakhar-ud-din Mahomed Ahsan Chowdhry v. 
Official Trustee of Bengal, (1881) L. R., 8 I. A., 197, also Puran Chand v. Boy 
Badha Rishen. (1881) I. L. R,, 19 Cal., 132. 

A contrary view has been taken in Mon Mohun Sirkar v. The Secretary 
of State far India in Council, (1890) I. L. R., 17 Cal., 968, and in Jtban Daa 
Oswal V. Durga Pershad Adhikari, (1893) I. L. R., 21 Cal., 252. The latter of 
these oases has no bearing on the present case as there no future mesne profits 
were claimed. The ruling in I. L. R., 17 Calcutta, is a doubtful one. On general 
principles a suit for future mesne profits would lie in oases where the plaintiff 
simply asks for possession, but in cases where future mesne profits are claimed 
and the decree expressly refuses them or is silent with reference to them no 
subsequent suit will lie. See also Anund Chander Lai v. Punchoo Lai Sooba- 
lah, (1870) 14 W. R., (F.Ii.), 33, at p. 36, Maxwell on the interpretation of 
statutes (2nd edition) p. 286, and Julius v. The Bishop of Oxford, (1880) 49 
L. J., Q. B.. 577, at pp. 588, 590. 

Mr. S. Sinha, for the Respondent. 

In the first place the clause in the decree—“ the rest of the claim is dis¬ 
missed,”—if construed in conformity with the judgment, clearly refers, not to 
any mesne profits after the date of the suit, [428] but to the mesne profits 
•claimed for the period before suit in excess of the sum to which the Court, in 
the previous suit, considered the plaintiff to be entitled. 

But even supposing that the clause refers, as contended by the other side, 
to the mesne profits that might have accrued after the date of suit, still the 
present suit cannot be held to be barred, as Explanation III to section 13 of 
the Code of Civil Procedure can have no reference to a case of this kind. The 
case of Narain Das v. Khan Singh, Weekly Notes, 1884, p. 159, relied upon 
by the appellants, does not lay down the law on the point correctly, and is in 
conflict with the decision of the Calcutta High Court in Mon Mohun Sirkar v. 
The Secretory of State for India in Council, (1890) I. L. R., 17 Cal., 968, and 
of the Madras High Court in Bamabhadra v. Jagannatha, (1890) I. L. R., 14 
Mad., 328. The learned .Judges who decided the case of Narain Das v. Khan 
Singh seem to have been led to hold as they have done, under the impression 
that but for their so holding there would be an inconsistency between sections 
211 and 244 (penultimate paragraph) and Explanation III to section 13. That 
view, it is submitted, is not correct, on the ground—supported by the Calcutta 
and Madras cases above referred to—that the mesne profits after the date of 
the suit could not be said to form part of the plaintiff’s cause of action, as he 
was not entitled to claim as a matter of right what had not accrued due at the 
date of the institution of the suit. In fact, had it not been for the provisions 
of section 211, which enables a plaintiff to claim mesne profits which might 
accrue in the future, and the object of which is merely to avoid multiplicity 
of suits, it would not have been open to the plaintiff to claim future mesne 
profits at all. 

Now section 211 is not mandatory but merely an enabling and permissive 
section, which gives the Court only a discretionary f)ower which it is free to 
exercise or not as it thinkc fit, regard being had to the circumstances of each 
particular case. The case of Julius v. The Bishop of Oxford, (1880) L. R., 
5 App. Gas., 214, relied upon by the [4293 appellants, lays down that the party 
who contends that the power given to a Court by an enabling provision, such 
as the word “ may ” imports, is to be regarded as an imperative obligation 
should prove that contention. There is nothing to show that in enacting 
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section 211 the Legislature intended that the Courts were not ^5®® ^ 

their discretion in granting or refusing a relief claimed in 

future mesne profits. That being so. the dismissal o 13 

profits cannot be said to be barred by reason of Explana ion , . annlv 

as the words " relief claimed ” in the explanation can cm y nlaintift could 

to what has actually accrued to the plaintiff, that is, what P 

claim as a matter of right, as included in his cause of action, no ° 

which he could only claim as an appeal to the discretionary power o 1 

which might be granted or refused. 

Strachey, C. J.— The plaintiff in this case claimed a sum of money in 
respect of the mesne profits of a zamindari property for the year 1301 
that is to say, from the 26th September 1893 to the 14th September 1894. 
The suit was instituted in June 1896. In defence to the suit it was pleade 
that inasmuch as the mesne profits claimed in the suit had been expressly 
claimed in a previous suit, and had not been allowed in that suit, the olaim> 
was barred as res judicata by virtue of Explanation III to section 13 of 
the Code of Civil Procedure. That plea was overruleo by both the lower 
Courts. It is again raised by the defendant in his Second Appeal to this 
Court. The only question which we have to decide is whether the Courts 
ought to have held the suit to be barred by section 13 of the Code. 

The former suit was brought by the same plaintiff against the same 
defendant on the 6 th December 1893. In the plaint the plaintiff claimed to 
recover possession of flie same share of zamindari property, and of a dwelling- 
house. He also claimed mesne profits as follows—first, mesne profits for 1298 
to 1300 Fasli both years inclusive; and secondly, future mesne profits that is, 
[430] mesne profits from the date of the institution of the suit up to the date 
when possession of the property should bo delivered to him. 

The decree in that suit was passed on the 6 th June 1894. It awarded 
possession to the plaintiff of both the properties claimed. As regards mesne 
profits, it awarded to the plaintiff a sura of Rs. 1,882-9-11, out of 
Rs. 3,089-10-10 which were claimed in the plaint as mesne profits for the 
Fasli years prior to the suit. That is, it awarded mesne profits up to the 
25th September 1893. Then followed the words—“ The rest of the claim is 
dismissed.” In the present suit the claim is for mesne profits for the year 
1301 Fasli, that is, from the 26th September 1893, to the 14th September 
1894, in other words, from the date up to which the decree in the first suit 
awarded mesne profits. The contention of the defendant is that as in the 
former suit the plaint included a prayer for future mesne profits subsequent to 
the institution of that suit and up to the date of delivery of possession, and as 
that claim must, in view of Explanation III to section 13, be deemed to have 
been refused, the plaintiff cannot now claim any profits subsequent to the 
institution of that suit. 


Before dealing with this contention I must again refer to the terms of the 
decree of the 6 th June 1894. The expression “ the rest of the claim i 8 > 
dismissed ” suggests at first sight that the dismissal expressly referred, and waa 
intended to refer, to the claim for mesne profits after the institution of the 
suit. If it did so, then the prayer for such future profits was of course expressly 
refused. We are, however, entitled in construing the decree to look at the- 
judgrnent, and when the judgment is looked at, I think it is clear that the Court 
in using the expression the rest of the claim is dismissed ” was referring, not. 
to any mesne profits after suit, but to the mesne profits claimed for the period 
before suit in excess of the Rs. 1,882-9-11, which was all that the Court 
considered the plaintiff entitled to for that period. The judgment further 
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shows that, for some unexplained reason the Court was not dealing at all with 
the claim for future mesne profits. It [481] either overlooked that claim 
or purposely refrained from dealing with it. However, if the argument of the 
learned advocate for the appellant is correct, the present claim is none the less 
barred by Explanation III to section 13. because in the former suit it was a 
relief claimed in the plaint which was not expressly granted by the decree, and 
which, therefore, for the purpose of res judicata must be deemed to have been 
refused. 

This case has been referred to a Full Bench for the purpose of considering 
a ruling of this Court which is directly in point, according to which the argu¬ 
ment for the appellant would be correct. That is the case of Narain Das v. Khan 
Singh, Weekly Notes, 1884, p. 159. In that case the learned Judges undoubtedly 
held that Explanation III to section 13 would bar a suit for mesne profits where 
in a former suit subsequent mesne profits had been asked for in the plaint and 
nothing was said about them in the decree. They appear to have thought that 
section 211 and the last paragraph but one of section 244 of the Code, in order 
to make them consistent with Explanation III to section 13, must be read as 
limited to cases where there is no prayer in the plaint for mesne profits accruing 
after the institution of the suit. The question is whether that view is right. 
The conclusion at which I have arrived is that Explanation III to section 13 
does not apply to a case like this. It is necessary to see what was the nature 
of the claim in the first suit to the mesne profits asked for accruing due after 
the institution of that suit. Those mesne profits formed no part of the cause 
of action on which the plaintiff came into Court. The cause of action on which 
he came into Court was the trespass committed by the withholding from him of 
the possession of land to which he was entitled, and the mesne profits corres¬ 
ponding to that cause of action were the profits appropriated by the defendant 
during the continuance of that trespass, that is to say, mesne profits up to and 
ending with the institution of the suit. In the absence of any specific provision 
in the Code, that is where his [432] claim would have had to stop. He could 
not in that suit have anticipated any cause of action which might subsequently 
have accrued to him by the continuance of the trespass, or claimed further 
mesne profits by way of damages for such subsequent trespass. The object of 
section 211 was that, in order to avoid multiplicity of suits, a Court in a suit 
for recovery of possession of immoveable property yielding rent or other profit 
should be competent to provide in the decree, not only for the mesne profits for 
which the plaintiff is entitled to sue as forming part of his cause of action, that 
is, mesne profits prior to the suit, but also mesne profits which, but for section 
211, he could not have claimed in the suit at all, mesne profits from the institu¬ 
tion of the suit until the delivery of possession, or until the expiration of three- 
years from the date of the decree, whichever event first occurs. 

Now it appears to me that section 211 is a purely enabling section and 
gives the Court a discretion to award future mesne profits which it is free to- 
exercise or not according to all the circumstances of the particular case. It was 
argued that in cases where a plaintiff expressly asks in his plaint for mesne pro¬ 
fits after the institution of the suit, the Court, notwithstanding the enabling 
language of section 211, has no discretion in the matter, but is bound, if it 
awards possession of the property, to make a decree for future mesne profits in 
the terms of the section. I do not agree with this argument. In the decision of 
the Full Bench of the Calcutta High Court in Prntap Chandra Burua v. Rani 
Swarnamayi, (1869) 4 B. L.B., 113, at pp. 126 and 129, the Court had to consider 
the language of the corresponding section (section 196) of the Code of 1859, and 
it was there held that the section was enabling and permissive, and only gave 
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the Court a discretionary power. As shown by the case of Julius v. 
of Oxford, (1880) L. R., 5 App. Cas.. 214, and by tbe case of In re Bak^. Jioyu; 
li. R., 44 Ch. D., 262, it lies upon the party who contends that the 
power or authority given to a Court by enabling language sue as e 
CA88] word '* may ” is coupled with an imperative obligation to use i > _o 
prove that contention. There is nothing in my opinion, in section JLL, or m 
the objects which the Legislature in passing that section had in view, to sugges 
that a Court acting under section 211 is not free to grant or to refuse a prayer 
in the plaint for mesne profits accruing after the institution of the suit. 


Turning to section 244 I cannot agree that the penultimate paragraph of 
that section is limited to cases in which the plaint omits to ask for future 
mesne profits. The earlier part of section 244 refers to cases in which the 
decree deals with mesne profits (a) under section 212, (b) under section 211. 
In those oases, as well as in those falling under (c) the questions referred to can 
only be dealt with in execution, and a separate suit is expressly barred. The 
latter portion of the section, on the other hand, refers to oases of mesne profits 
accruing after the institution of the suit, which the decree does not deal with, 
and a separate suit is expressly authorized. The learned Judges in Narain 
Das V. Khan Singh adopted the construction to which I have referred, apparently 
because they saw no other way of reconciling section 244 with Explanation 
III of section 13. The reconciliation which I suggest is this. The words 
“ relief claimed ” in Explanation III apply only to something which forms part 
of the " claim ” strictly so called, that is, something which the plaintiff may 
claim as of right, something included in his cause of action, and which, if he 
establishes his cause of action, the Court has no discretion to refuse. The 
words " relief claimed " do not, in my opinion, include something which the 
plaintiff cannot in the suit claim as of right, but can only claim in tbe sense 
of an appeal to the discretion of the Court, and which the Court may refuse in 
the exercise of its discretion on grounds of general expediency or otherwise, 
even if the cause of action is fully established. As was pointed out by 
Sir Barnes Peacock in the Full Bench case to which I have referred, the 
future mesne profits accruing after the institution of the suit do not form 
[434] part of the cause of action, cannot be claimed as of right, could not, but 
for section 211, he asked for at ail, and may in any case be refused by the 
Court at its discretion. 


There is no other case besides that of Narain Das v. Khan Singh, Weekly 
Notes, 1884, p. 159, which fully supports the appellant’s contention. The case 
of Mon Mohun Sirkar v. The Secretary of State for India in Council, (1890) 
I. L. R., 17 Cal., 968, on which the lower Courts have relied, is fully in accord 
with the views which I have expressed. When that case is compared with the 
later case of Jiban Das Oswal v. Durga Pershad Adhikari, (1893) I. L. R., 
21 Cal., 252, the view of Explanation Ilf of section 13 becomes, I think, very 
clear. In the later case the former suit was for recovery of possession and for 
mesne profits prior to the institution of the suit. The decree awarded posses¬ 
sion, but was silent as regards mesne profits. The plaintiff brought a sub¬ 
sequent suit in which he claimed both mesne profits prior to the institution of 
the first suit and also mesne profits for a period subsequent to that suit. It was 
held that the claim for mesne profits prior to the institution of the first suit 
was barred by section 13 of the Code, but that the claim for subsequent mesne 
profits was not. The case of Mon Mohun Sirkar v. The Secretary of State for' 
India in Council was distinguished with reference to the essential difference 
between a claim for mesne profits accrued due before the institution of a suit and 
subsequent mesne profits asked for in the plaint by reason of section 211, bub 
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not then aoorued due. In the former ease a refusal or an omission by the 
decree to grant relief falls within Explanation III, because it is a refusal to 
grant a relief, which, if the plaintiff had made out his case, the Court would 
have been bound to grant, which related to matters in respect of which he had 
a complete cause of action — a claim in the sense of a claim as of right. In the 
latter case these conditions are not satished, and if it is proper to describe the 
prayer in plaint as “ claiming ’’ a relief, it is not a relief " claimed ’’ in the 
sense of Explanation III. 


[488] The case of Bamabhidra v. Jagannatha, (1890) I. L. R., 14 Mad., 
328, has been referred to. I must say, with all respect, that I find it extremely 
dif&cult to understand that decision. There was a suit for partition 
brought in September 1883. The plaintiffs in that suit asked for mesne profits 
for ten years prior to the suit and subsequent profits. The decree in that suit 
awarded the plaintiffs mesne profits for three years prior to the suit, but was 
silent as to the subsequent profits. There is nothing in the report which 
-suggests that the subsequent profits claimed were only profits up to the date 
•of the decree, or were not in respect of the whole period up to the time when 
the plaintiffs should obtain possession. In 1888 the same plaintiffs brought 
another suit to recover mesne profits for five years from the date of the former 
suit. The question before the High Court was whether the suit was barred on 
the ground that the mesne profits claimed must be deemed to have been refus¬ 
ed by the decree in the partition suit, having regard to section 13, Explanation 
III of the Code. In the earlier part of the judgment the learned Judges came 
to the conclusion that the decision of the Court below was right " so far as it 
treats the decree in the partition suit on a construction of Explanation III, 
section 13, as if it expressly refused subsequent mesne profits." So far the 
judgment is in accord with the view expressed in Narain Das v. Khan Singh. 
Having then arrived at the conclusion that the first decree must be construed 
as if there were inserted in it by reason of Expalanation III to section 13 
the words “ subsequent profits are refused,” the learned Judges proceed to ask, 

‘ what is the construction to be placed on the decree as to the period for 
which mesne profits were refused? Was it the intention to refuse subsequent 
profits up to the date of decree or for all time to come until partition is 
effected and separate possession is awarded of appellant’s moiety? In ascer¬ 
taining the intention two things have to bo kept in view, viz., (1) the terms of 
the latter portion of the decree, so that words inserted with reference to 
Explanation III may fit into it; and (2) the provisions of [436] section 211 as 
to the extent to which subsequent profits accruing after suit may be claimed 
and adjudged. " They came to the conclusion that the true construction of 
the first decree was that it refused the subsequent mesne profits claimed only 
up to the date of the decree, and therefore that the claim before them was 
only to that extent barred by section 13. It appears to me that on the 
principles stated by the learned Judges themselves, what they had to look to 
was the plaint. If the plaint in asking for subsequent profits only meant profits 
from the institution of the suit until decree, than, no doubt, the decision would 
be correct, that the decree refusing subsequent profits refused no more than 
that. But if as one would gather from the report, and as one would naturally 
expect, the plaintiffs in asking for subsequent profits meant the subsequent 
profits referred to in section 211 of the Code, that is, from the institution 
'of the suit until delivery of possession, then the words inserted in the 
decree “ subsequent profits are refused " must have been a refusal to award 
profits after the decree as well as profits between the institution of the suit 
and the passing of the decree. Assuming that for the reasons given by the 
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learned Judges, the decree could otherwise be construed as only refusing*, 
mesne profits up to its date, still if the plaint asked for mesne pronto 
after that date, it follows that the decree, as to that prayer, silent,, 

and, if so, then on the principles laid down in the earlier part of the judgment,, 
that silence must itself be treated as a further refusal. Having regard to the 
nature of the claim in the former suit, I cannot understand the importance 
attached by the High Court to the date of decree or the distinction between 
the subsequent profits prior to decree and the subsequent profits after decree.. 
At p. 331 of the report they say:—" It is clear that if subsequent mesne profits 
wore expressly refused by that decree the claim in respect of them Jip to the 
date of that decree would clearly be res judicata, the parties and the title under 
which the claim is made being the same in both suits. ” I cannot understand 
why they say '' up to the date of that decree.” There is an important distinc¬ 
tion between the mesne [437] profits before institution of the suit which, but 
for section 211, are all that the plaintiff could claim, and the subsequent 
mesne profits which by reason of section 211 be can further ask for, but as 
regards the latter, there is, so far as I am aware, no further distinction in 
principle between subsequent mesne profits between institution and decree,, 
and subsequently mesne profits between decree and possession. In this 
respect there is a material difference between section 211 and section 209 to 
which I shall presently refer. 

The only other decisions which I need mention are the cases of Bhivrav 
V. Sitaram, (1894) I. L*. R., 19 Bom., 532, in which the decision in Mon Mohun 
Sirkar v. The Secretary of State for India tn Council is approved, and the case of 
Thyila Kandi Ummatha v. Thyila Kandi Cheria Kunhamed, (1886) I. L. R., 4 
Mad., 308, where it was lield that “Explanation III of section 13 of the Code 
of Civil Procedure refers to relief applied for which the Court is bound to grant 
with reference to the matters directly and substantially in issue." 

\ 

I think that section 209 of the Code affords some support to the views 
which I have expressed with regard to sections 13, 211 and 244. Section 209 
allows the Court in the case of decrees for the payment of money to order 
interest from the date of the suit to the date of the decree in addition to interest 
for any period prior to the institution of the suit with further interest on the 
aggregate sum so adjusted until payment. The second paragraph of the section 
provided that " where such a decree is silent with respect to the payment of 
further interest on such aggregate sum as aforesaid from the date of the decree 
to the date of payment or other earlier date, the Court shall be deemed to have- 
refused such interest, and a separate suit therefor shall not lie.” This express 
provision that the silence of the decree as to further interest on the aggregate 
sum adjudged is to be deemed a refusal and this express prohibition of a separate 
suit therefor show that the Legislature did not consider section 13, Explanation 
III, applicable to such a case. When this is compared with the absence [4S8> 
of any similar provision in section 211 coupled with the express allowance in 
section 244 of a separate suit for future mesne profits not dealt with by the 
decree, I infer that, as regards a claim for such future mesne profits, the silence 
of the decree is not to be deemed a refusal, and that a separate suit in respect 
of such a claim will lie. 

On the whole case I think that the lower Courts were right in following 
the decision in Mon Mohum Sirkar v. The Secretary of State for India in Council, 
fl890) I. L. R., 17 Cal., 968, that the case of Narain Das v. Khan SinQh, 
Weekly Notes, 1884, p. 159, was decided wrongly and must be overruled, and 
that this appeal must be dismissed with costs. ' 
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be not held to have been expressly refused, it must be dedWdu tO U® , 
refused having regard to the provisions of Explanation III to section 13 01 
Code of Civil Procedure. In the former suit the plaintiff must be held to bave 
claimed mesne profits for the period subsequent to the date of the suit, although 
the 4th relief claimed in the plaint in that suit was not happily worded. In tho 
decree, no doubt, the Court after decreeing a portion of the amount claimed aa 
mesne profits for the period prior to the date of the suit proceeded to declare that 
the remainder of the suit was dismissed, but, reading the decree by the light of 
the judgment, it is clear that the dismissal related only to that portion of the 
mesne profita claimed for the period preceding the date of thesuit which the plain¬ 
tiff had failed [439] to prove. I therefore agree with thelearned Chief Justice that 
the relief sought in the present suit was not expressly refused in the former suit. 
The next question which arises is—should that relief be deemed to have been 
refused in the former suit? The contention of the learned counsel for the appellant 
is no doubt supported by the ruling of this Court in Narg,in Dasv. Khan Singhy 
Weekly Notes, 1884, p. 159, but with reference to that ruling it may be observed 
, that no other ruling has been cited to us in which the same view was adoptedr 
in its entirety. With all deference, I am unable to agree with the view which 
the learned Judges who decided that case took of the question before us. That 
view is opposed to the ruling of the Calcutta High Court in Moji Mohun Sirkar 
v. The Secretary of State for India in Council, (1890) I. L. K., 17 Cal., 968, which 
was approved by the same Court in Jiban Das Oswal v. Durga Pershad Adhi- 
kari, (1893) I. L. R., 21 Cal., 252, and by the Bombay High Court in Bhivravv. 
Sitaram, (1894) I. L.B , 19 Bom., 532. I agree with the learned Chief Justice 
in the construction which he would place on the third explanation to section 13> 
of the Code of Civil Procedure. That explanation refers, as held by the Madraa 
High Court in Thyila Kandi Ummatha v. Thyila Kandi Cheria Kunhamed, 
(1881) I. L. R., 4 Mad., 308, to a relief applied for by the plaintiff, which it 
would be the duty of the Court to grant if the cause of action on which the relief 
was claimed was established. In the present instance the plaintiff was not 
entitled in his suit for possession to claim as of right mesne profits for the period 
subsequent to the date of the suit. No cause of action had on that date accrued 
to him for those mesne profits, and it was only by virtue of the provisions of 
section 211 of the Code that he could claim and the Court could award to him 
such mesne profits in his suit for possession. That section has been repeatedly 
held to be an enabling section. It was held to be so even by the Madras High 
Court in Bamahhadra v. Jagannatha, (1890) I. L. R., 14 Mad., 328, which the 
learned Chief Justice has criticized. As that section only vests the Court with 
a discretion [440] and there was no obligation on the Court to make a decree 
for mesne profits for the period subsequent to the date of the suit for possession, 
the omission to grant such mesne profits cannot by virtue of Explanation III 
to section 13 preclude a subsequent suit for mesne profits. 

Aikman, J. — I am of the same opinion and have little to add to what has 
been said by the learned Chief Justice and my brother Banerji. The question 
which we have to consider is whether when in a suit for the recovery of immovabla 
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property the plaintiff has olaitned future mesne profits, that is mesne profits 
subsequent to the date of the insticution of the suit, and his claim has either 
'been refused or has not been expressly granted, a subsequent suit for t^se mesne 
profits is barred by the provisions of section 13 of the Code of Civil Procedure. 
It cannot be said that in the present case the issue as to the plaintiff s right to 
the mesne profits now claimed was ever heard and finally deoidea, but reliance 
is placed on Explanation III to sec&ion 13, and it is contended that as the 
mesne profits claimed were not granted they must be deemed to been 
refused. Whether this is so or not depends upon whether the plaintiff can as 
of right ask the Court to adjudicate on his claim for future mesne profits. In 
my opinion he cannot. Section 211 of the Code gives a Court a discretionary 
power of providing in its decree for the payment of mesne profits which had not 
accrued due at the date of the suit. If it has refused to exercise this discretion, 
there is nothing, in mv judgment, to bar a subsequent suit. Section 209 of 
the Code of Civil Procedure gives the Court a somewhat similar discretionary 
power where a decree is made for payment of money, to award future 
interest from the date of the decree to the date of payment. The last para¬ 
graph of that section provides that when a Court has not chosen to exercise this 
power, and when its decree is silent as to the payment of future interest, 
it shall be deemed to have retased such interest and no separate suit 
■therefor shall lie. The absence of any such provision in section 211 makes it 
•clear to me that the Legislature did not intend to bar a subsequent suit in cases 
[441] where a Court had not seen fit to exercise the discretion conferred upon 
it by that section. For these reasons I am of opinion that the appeal should 
bo dismissed. 


By THE Court:— 

The appeal is dismissed with costs. 


Appeal dismissed. 


NOTES. 

I This was followed in (1903) 32 Cal., 118 ; (1906) 2 N.L.R., 91; but distinguished in 
^1900) 26 Bom,, 116 (past mesne profits claimed in former suit) ; (1907) 34 Cal., 223 (rodemp* 
tion suit, account of profits) ; (1908) 30 All., 226 (i6id).] 
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The IMh June, 1899. 

Present: 

■Sir Arthur Strachey, Knight, Chief Justice, and Mr. Justice Banerji. 

Ram Gopal.Defendant 

versus 

Piari Lai.Plaintiff.* 

—Wajib-ul-arz —Pfainit^’s title to sue for pre-emption lost after 
suit but before decree—Suit to be dismissed. 

Where a plaintiff who had filed a suit for pre-emption based on the provisions of * 
tuajib-ul-arz lost during the pendency of the suit the right to pre-empt by reason of the mahal 

■ Second Appeal No. 64 of 1897, from a decree of Maulvi Syed Tajammal Husain Subor¬ 
dinate Judge of Saharanpur, dated the 10th December 1896, confirming a decree of Munshi 
Sheo Bahai, Munsif of Kairana, dated the 19th September 1895. 
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in wbioh both properties were, originally oomprised having become the sabjeot of a perfect 
partition, it was held that the suit for pre-emption should be dismissed. Sakina Bibi v. 
4mtVan, (1888) I. L. B., 10 All., 412, distinguished. 

The facts of this case suffioiently appear from the judgment of the Chief Justice. 

The Hon’ble Mr. Conlan and Mr. E. Chamier, for the Appellant. 

Pandit Sundar Lai, for the Bespondent. 

Straohey, C. J. —This was a suit for pre-emption in respect of a sale 
of a share in a mahal, the sale having been made on 20th of March 1894. 
The suit was based upon a provision of the wajib-ul-arz giving a right of 
pre-emption to co-sharers in the mahal. At the time of the sale the plaintiff was 
a co-sharer of the mahal with the vendor. Before the sale, proceedings for 
perfect partition of the mahal had begun. The suit was instituted on the 
19th of March 1895. On the 1st of July 1895, while the suit was pending, the 
partition proceedings were completed and £142] the partition took effect from 
that date. By that partition the mahal was subdivided into four mabals and 
the property sold was included in a mahal in which the plaintiff was not a co- 
sharer. The suit proceeded, and on the 19th of September 1895, a decree was- 
passed in the plaintiff’s favour by the Court of First Instance, which was sub¬ 
sequently affirmed on appeal by the Lower Appellate Court. The question to he 
determined in this appeal is whether the decrees in the plaintiff’s favour can 
be maintained, having regard to the fact that at the date of the first Court’s- 
decree the plaintiff had ceased to be a co-sharer with the vendor in the mahal 
in which the property sold is situated and therefore did not fall within the 
category of persons entitled to pre-emption under the wajib-ul-arz. In the 
recent Full Bench decision in Janki Prasad v. Ishar Das, Weekly Notes, 1899, 
p. 127, it was held that the plaintiff in a suit for pre-emption based on a clause in. 
the wajib-ul-arz giving pre-emptive rights to co-sharers, must show that his right 
and his status as a co-sharer subsisted not only at the date of the sale,but alsoat 
the date of the institution of the suit. The question whether the plaintiff must 
go farther and show that his right and his status as a co-sharer upon which 
the right is based still continue up to the date of the decree, or whether 
the defendant can obtain the dismissal of the suit by showing that the plaintiff’s 
right and status have been lost by partition or otherwise during the pendency of 
the suit was expressly left open by the judgment of the Full Bench. Upon this 
question there appears to be no authority, and we must therefore determine it upon 
principle. The analogy of the Muhammadan law of pre-emption and the case of 
Sakina Bibi v. Amiran, (1898) I. L. B., 10 All., 472, with reference to that law,, 
have been discussed. It appears tome that they afford us little or no guidance. In, 
that case the plaintiff bad lost her share by a sale in execution of a decree in an¬ 
other suit pending the Second Appeal in this Court in the pre-emption suit; and it 
was held that what the Court had to determine was only the correctness orotber- 
wise of the decree appealed against, and that in determining that question events 
[143] which had occurred subsequently to the decree could not be taken into 
account. That of course completely distinguishes that case from the present. 
Mr. Justice Mahmood in his judgment referred to a passage in the Hedaya 
which he construed as showing that if by reason of a voluntary sale or other 
circumstance the pre-emptor before the passing of the decree of the first Court 
ceases to be the owner of the tenement by virtue of which he claimed pre¬ 
emption, then the decree could not be given in his favour. He expressed some 
doubt as to whether that principle would apply to a compulsory sale, such aa 
a sale in execution of a decree. It appears from Baillie’s Digest of Moohum- 
mudan Law (2nd edition, p. 505), that “the right of pre-emption is rendered 
void in two different ways after it has been established. One of these ia 


629 



I.L.R. 21 AH. 444 


BAM GOPAL V. PIAKI LAL [1899] 


termed ikhtiyaree, or voluntary, the other zurooree, or necessary. But no 
instance is given of the loss of the right of pre-emption in the latter way except 
the death of the pre-emptor, and the result is that we get no light from the 
Muhammadan law as to the effect upon the right of pre-emption of a pre- 
emptor parting with the property, by virtue of which he claims the right, by a 
partition or any mode other than a voluntary sale. In the absence of authority 
on the subject, and in dealing with claims for pre-emption arising under the 
wajib-ul-arz, it seems to me that the only safe course is to see what mode of 
deciding the question would be most in furtherance of the contract or custom 
of pre-emption, and the principles upon which such a contract or custorn is 
based. There can be no question that the effect of a decree in the plaintiff s 
favour in this suit would be to enforce the right of pre-emption in favour of a 
person who does not now form one of the class to whom alone the right of 
pre-emption is given by the wajib-ul-arz. The custom is one in favour of 
co-sharers of the undivided mahal, and no others. The object was to give 
such persons a preference over strangers, that is, over persons not co-sharers 
of the undivided mahal, and to exclude such strangers as much as possible. 
The plaintiff is not a co-sharer in the undivided mahal any longer. He is not 
even a co-sharer with the vendor in the new mahal in which the property sold 

[444] is situate. He is just as much a stranger in the sense of the wajib-ul- 
arz as the defendant to whom the property was sold. That seems to be a 
strong reason for dismissing the suit, unless it can be shown that there is some 
general principle of la"w or procedure which compels us in disregard of the 
custom, and which would compel us in disregard of a contract, if this were a 
case of contract, to look exclusively to the state of things that existed at the 
date of the institution of the suit, and to say that because on that date the 
plaintiff was entitled to pre-emption he is to have a decree for pre emption, 
although since that date his right has ceased to exist. It appears to me 
impossible to maintain that there is any such general principle of law. On 
the contrary, there are many provisions of the Code of Civil Procedure which 
clearly show that matters may arise after the institution of the suit which 
either destroy or materially affect the rights which the plaintiff possessed when 
the suit was brought, and which may be pleaded successfully by the defendant 
in answer to the suit. In England the Buies of the Supreme Court provide in 
detail for grounds of defence which have arisen after action brought, and 
Order XXIV, which deals with the subject, only embodies a much older 
principle. In Daniell’s Chancery Practice (6th edition, volume I, p. 307), it is 
said that “ if plaintiff has a title to relief at the time of the issue of the 
writ, the mere fact that, owing to change of circumstances, that title has 
before trial expired or determined, will not prevent him obtaining a judgment 
in his favour for some relief, or for costs only, at the trial.” The oases 
cited in the foot-note are cases of suits for an injunction, in which the right 
to the injunction, or the wrongful act to restrain which it was claimed, had 
ceased during the pendency of the suit. It was held that although, in conse¬ 
quence of what had happened, an injunction could not be granted, the Court could 
still order an inquiry as to the damage sustained by the plaintiff, and could, for 
the purpose of deciding how the costs of the suit were to be borne, decide 
whether the bill had been properly filed. That does not affect the point before 

[445] us in this case. There is therefore nothing which compels us to look 
exclusively to the date of the institution of the suit, to disregard all that has 
since happened, and to confirm the decree for pre-emption, although at the 
date of the decree the plaintiff was not entitled to pre-emption according to 
the terms of the wajib-ul-arz upon which the suit was based. For these 
reasons I am of opinion that the decrees of the Courts below were wrong, and 


630 



KANAHAI LAL V. SUBAJ KUNWAR &c. fl899] I.L.R. 21 All. 446 

I would allow this appeal, set aside the decrees of both the Courts below, and 
dismiss the suit with costs in all Courts. 

Banerji, J.—I am of the same opinion. The object of the pre-emption 
clause recorded in the wajib-ul-arz was to exclude a stranger from the 
co-parcenary body. That object would be defeated were we to decree the 
plaintiff’s claim for pre-emption in this suit, for since the subdivision of the 
mahal into four mahals subsequently to the institution of the suit the plaintiff 
has ceased to be a co-sharer with the vendor in the mahal to which the property 
in suit appertains. In order to justify us in maintaining a decree which would 
defeat the object of pre-emption in a case of this kind, we should be satisfied 
that a rule of law or procedure exists, which makes it obligatory on us to make 
such a decree. We have not been referred to any such rule. The analogy of 
the Muhammadan law is not in favour of the plaintiff. The learned advocate 
who appeared for the respondent urged upon us to regard the date of the 
institution of the suit as the data to which we must refer for the purpose of 
determining the rights of the parties on the date of the decree, but he has not 
been able to point to any authority in support of that contention. The 
instances to which the learned Chief Justice has referred, clearly show that 
the mere fact of the plaintiff’s having a right of action on the date of the 
suit would not entitle him to a decree if he had ceased to have that right 
subsequently to the institution of the suit and before decree. I concur with 
the learned Chief Justice in holding that in a suit for pre-emption if after the 
institution of the suit and before decree the plaintiff has lost the [446] status 
by virtue of which he could claim pre-emption, his claim must be dismissed. 
I agree in the order proposed by the learned Chief Justice. 

Appeal dismissed. 

NOTES. 

CThia was applied in (1904) 26 All., 389; (1901) 24 All., 119 ; (1903) 25 All., 421. See 
al^o (1902) P. R., 32 ; (1901) P.L.R., 125 ; (1901) P. R., 49 ; (1907) P. R., 124 ; (1909) P. R., 
91 : (1909) 6 N.L.R., 136 ; (1906) 2 N.L.R , 150; (1904) 7 O. C., 61 ; (1909) 12 O. C., 229. 

The case of partition or alienation subsequent to the date of the suit or decree was 
distinguished in (1908) 31 All., Ill ; (1909) 31 All., 530 ; (1912) 15 I. C., 865 (All.) ; (1918) 
36 All., 60.] 
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The 20th June, 1899. 

Present : 

Mr. Justice Knox and Mr. Justice Aikman. 

Kanahai Lai.Plaintiff 

versus 

Suraj Kunwar and another.Defendants.* 

Res judicata— Appeal — Plea of res judicata taken for the first time in appeal — 
Court not bound to entertain it if by so doing further findings of fact will be 

rendered necessary—Practice. 

Although the plea of res judicata may be taken at any stage of a suit, including first or 
second appeal, an appellate Court is not bound to entertain the plea if it cannot bo decided 
upon the record before that Court, .and if its consideration involves the reference of fresh 
issues for determination by the lower Court. Muhannnad Ismail v. Chattar Singh, 
(1881) I. L. R., 4 All., 69, and Tek Narain Rai v. Dhondh Bahadur Rai, Weekly Notes, 
1898, p, 104, referred to. 

* Second Appeal No. 180 of 1897, from a decree of D. P. Addis, Esq., District Judge of 
Shahjahanpur, dated the 22nd January 1897, reversing the decree of Maulvi Muhammad 
Abdul Ghafur, Officiating Subordinate Judge of Shahjahanpur, dated the 13th August 1896. 
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The facts of this case sufficiently appear from the judgment of KnOX, J. 

The Hon’ble Mr. Conlan and Mr. D. N. Banerji, for the Appellant. 

Mr. E. Chamier and Babu Jogindro Salh Chaudhri, for the Respondents. 

Knox, J.— The sole plea raised in this Second Appeal is that the matter 
in issue in the present suit has become res judicata, inasmuch as the issues m 
the suit now under appeal were also raised and determined in appellant s 
favour in a connected suit, and the decision in that suit has now become 
final. The suit before us was a suit for the balance of money due under 
a bond. That bond was executed by Musammat Suraj Kunwar and Sheo 
Prasad, both of whom are respondents to this appeal. The suit was insti¬ 
tuted on the 6th of March 1896, against the [447] obligors of the bond. 
On the 25th of the same month Musammat Suraj Kunwar instituted a suit 
in another district for the cancelment of the very same bond on the allegation 
that it had been satisfied. Both suits were eventually, under orders obtained 
from this Court, heard by one and the same Subordinate Judge, who, on the 
13th of August 1896, decreed the claim brought by Kanahai Lai and dismissed 
the suit brought by Musammat Suraj Kunwar. Appeals were filed from the 
decrees in both the suits, both the defendants to the suit brought by Kanahai 
Lai appealing from the decree passed in that suit. In the appeal filed by the 
Musammat she was required hy the Court, acting under section 549 of the 
Code of Civil Procedure, to find security for the respondent’s costs. She failed 
to do so, and on ISbh November 1896, her appeal was rejected. The other 
appeal, namely, the one filed by the obligors of the bond went to hearing, with 
the result tliat the Judge found on the evidence that nothing was due under the 
bond. He accordingly set .aside the decree of the Court of First Instance, decreed 
the appeal, and dismissed the suit. Before the Judge no allusion was made to, 
and no plea raised, based upon the order of the 18th November 1896, whereby 
the Musammat’s appeal was rejected owing to her failure to find security. On 
the record, as it stands, there is no paper and no evidence by which the appellant, 
can substantiate the plea which ho has now raised in the appeal before us. His 
learned counsel to remove this difficulty asked us to exercise our powers under 
section 568 of the Code of Civil Procedure and to accept in evidence certain 
papers, namely, 1, plaint; 2, judgment and decree of the Court of First Instance 
in suit No. 46 of 1890 ; and also 3, the decree of the appellate Court. These are 
papers in the suit filed by the Musammat praying that the bond be cancelled. 
The other side objected to the reception of these papers, and we should have 
had no difficulty whatever in coming to the conclusion at which we have now 
arrived, but for a judgment of this Court which was laid before us with much 
earnestness by the learned counsel for the appellant. That judgment is the 
Full [448] Bench judgment in Muhammad Ismail v. Chatiar Singh, (l88l) 

I. L. R., 4 All., 69, a judgment which, we are told, has been followed by this 
Court in Tek Narain Bai v. Dondh Bahadur Bat, Weekly Notes, 1898, p. 104. 
There are certain passages in some of the judgments of the Judges who com¬ 
posed the Full Bench which would seem at first sight to favour the contention 
raised by the learned counsel. We do not question, and could not question, 
the decision of the Bench that the plea of res judicata may be raised for the 
first time in Second Appeal. This was the only point referred to the Full 
Bench. Any other passages in the judgments which may seem to go further 
and to furnish authority for the contention that that plea when so raised must 
be considered and determined either upon the record, as it stands, or after a 
remand for findings of fact must be deemed to be obiter dicta. Indeed the 
present case, if an example were required, would furnish a very good illustration 
of the danger of accepting any such rule. Here we have a finding of fact which 
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is irreversible to the effect that the bond in suit has been fully discharged and 
nothing remains due under it. In the Court below when it was arriving at that 
finding nothing whatever was said as to, nor was the Court allowed an opportu¬ 
nity of considering, the fact that simply because one obligor had not been able 
to furnish security, the appeal in which the other appellant was indirectly, but 
vitally, interested had been rejected without any consideration of the merits. 
Even if we were to accept the contention of the appellant it would not 
advantage him. 

We dismiss the appeal with coats. 

Aikman, «f. —I have also arrived at the same conclusion. In some of the 
judgments in the Full Bench which has been cited there are expressions which 
seem to imply that when a plea of res judicata is raised for the first time in 
Second Appeal, and when, in order to support that plea, findings of fact 
are necessary, this Court must remand the case for such findings. These 
expressions of opinion, as has been pointed out by my learned colleague, 
were unnecessary for the determination of the question [449] referred for 
the consideration of the Full Bench. They seem to me to lose sight of the 
opening words of section 568 of the Code of Civil Procedure, which enacts that 
the parties to an appeal shall not be entitled to produce additional evidence, 
whether oral or documentary, in the appellate Court. If they are not entitled 
to produce additional evidence, I do not see how they can claim as of right to 
have a case remanded for additional evidence in order to support a plea raised 
for the first time in Second Appeal. But even if we did admit the additional 
evidence I do not see how it would advantage the appellant. The plaintiff’.s 
suit has been dismissed by the Lower Appellate Court upon a finding of fact, 
which cannot be disturbed in Second Appeal, namely, that the defendants 
respondents have discharged the bond upon which the plaintiff appellant 
came into Court. That finding is in favour of both the respondents. It is 
true that one of the respondents did bring a suit which ontailed a finding upon 
the issue whether or not the bond had been discharged ; that her .suit was 
dismissed, and that her appeal from the decree dismissing the suit was, owing 
to her failure to find security of costs, rejected hy the Lower Appellate Court. 
But I do not see how this can effect her co-obligor Sheo Prasad. He was, it 
is true, made a pro forma defendant to Musammat Suraj Kunwar’s suit, but 
he was in no way interested in resisting that suit, and the fact that an appeal 
from the decree in that suit was rejected owing to the appellant’s failure to give 
security cannot damnify him. We have then a judgm-^nt and decree which 
are valid so far as one of the co-obligors is concerned to the effect that the 
plaintiff's bond had been discharged. In the face of this valid decree it appears 
to me futile to allow this appeal to proceed. 

For the above reasons T concur in the decree proposed by my brother Knox. 
By the Court 

The appeal is dismissed with c^sts. 

Appeal dismissed. 


9 Anr..—80 
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PHUL CHAND <tc. V. 


[480] The 2lai June, 1899. 

Present: 

Sib Arthur Strachbv,Knight, Chief Justice and Mr. Justice Bankbji. 

Phul Chand and another.Plaintiffs 

versus 

Ganga Ghulam.Defendant.* 


Act No. XXVJ of 1881 (Negotiable Instruments Act), sections 64, 66—Promissory 
note, not presented for payment at maturity—Effect of non-presentment, 
Beld, that the iion-pre.sentmcnt for payment at maturity of a promissory note, the pre¬ 
sentment of which La required by section 6G of the Negotiiible In.strument8 Act, 1881, has not 
the eRact of relieving from liability the maker of the note, t'araand Ali\. The Agra Savings 
Bank, Weekly Notes, 1898, p. ‘201, and Ramakistnayya v. Kassim, (1889) I. L. B., 13 Mad., 
172, followed. 

This was a suit to recover Rs. 2,069-9-6 on a promissory note for Es. 1,600, 
dated Sawan badi 5th, 1950 Sambat, corresponding to the 2nd August 1893, 
and payable 90 days after date. The principal defences to the suit were, ffrst, 
that the plaint was not signed an.d verified as required by law, having been 
signed and verified, not by the plaintiffs themselves, but by a mukhtar ; and, 
secondly, that the plaintiffs not having presented the note for payment at due 
date could not recover on it. 


The Court of First Instance (Subordinate Judge of Cawnpore) found that 
the plaint was properly signed and verified with the permission of the Court, 
under section 51 of the Code of Civil Procedure, the plaintiffs being residents 
of another district, namely, Aligarh ; and also that the non-presentation of the 
note was covered by section 76 of Act No. XXVI of 1881, and gave a decree 
in favour of the plaintiffs. 


The defendant appealed, atjd the Lower Appellate Court found both the 
above issues in favour of tlie defendant, and, decreeing the appeal, dismissed 
the plaintiffs’ suit. 

The plaintiff’s appealed to the High Court. 

Pandit Sundnr Lai and Munshi Gobind Prasad, for the Appellants. 

[481] Munshi Gokul Prasad (for whom Pandit Tej Bahadur Sapru), tor 
the Respondent. 

Strachey, C. J. —The learned Judge has reversed the decree of the Court 
of First Instance and has dismissed the suit upon two grounds. The first is that, 
with reference to the ruling in Mahabir Prasad v. Shah Wahid Alam, Weekly 
Notes, 1891, p. 152, the fact that the plaint was not signed by the plaintiff 
was fatal to the suit. As to that point no objection was raised in the first 
Court by the defendant tijat the plaint was not properly signed, nor was any 
such objectibn taken by the defendant in the grounds of appeal to the Lower 
Appellate Court. Hosvovor, the first Court finds that the plaintiffs, who resided 
at Hathras, were absent from Cawnpore, where the suit was filed, and that the 
general attorney, Nanbu Mai, who signed and verified the plaint, was duly 
authorized in that behalf by his power-of-attorney. We take that to moan that 
the plaintiff's were by reason of absence unable to sign the plaint, and that the 
plaint was signed by a person duly authorized by them in that behalf. That 


• Second Appeal No. 1.S2 of 1897, from a decree of J. E. Gill, Esq., District Judge of 
Cawnpore, dated the 24th November 1896, reversing a decree of Maulvi Sved Zainul-Abdin 
Subordinate Judge of Cawnpore, dated the 15th February 1896. ^ ' 
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being so, the provisions of seotion 51 of the Code of Civil Procedure appear to 
us to have been complied with. The decree, in our opinion, ought not to have 
been set aside and the suit dismissed upon the first ground stated by the 
Judge. One of the questions raised by the defendant’s written statement, 
paragraph 9, is in substance, whether the institution of this suit was author¬ 
ized by the plaintiffs, or whether the suit was instituted by Nauhu Mai without 
authority from them. As to this the learned .Judge merely says that there is 
nothing in the evidence of Durga Prasad, munib, to show that the plaintiffs 
had any knowledge of the promissory note or authorized the suit. If it is 
necessary for the learned Judge to determine whether the suit was or was not 
instituted by Nanhu Mai with the authority of the plaintiffs, it will be neces¬ 
sary to consider, not only the evidence of Durga Prasad, but the terms of the 
general power-df-attorney, upon which Nanhu Mai bases his alleged authority 
to institute the suit on behalf of the plaintiffs. 

[452] The second ground upon which the learned .Judge has dismissed the 
suit was based on section 66 of the Negotiable Instruments Act, No. XXVI of 
1881. The suit was brought upon a promissory note against the maker of the 
note. Section 66 directs that “a promissory note or bill of oxcliange, made pay¬ 
able at a specified period after date or sight thereof, must be presented for 
payment at maturity.” Here the promissory note, which was made payable 
ninety days after date, was not presented, the learned .Judge finds, at maturity, 
and he holds that the suit was liable to dismissal on that account. Section 66 
does not state what are the consequences of a promissory note such as it 
describes not being presented for payment at maturity. Section 64 provides that 
“ promissory notes, bills of exchange and cheques must be presented for payment 
to the maker, acceptor or drawee thereof, respectively, by or on behalf of the 
holder as hereinafter provided. In default of such presentment the other parties 
thereto are not liable thereon to such holder.” It is clear that that section 
only exempts from liability to the holder in default of presentment parties other 
than the maker, acceptor or drawee of a promissory note, bill of exchange and 
cheque, respectively. It does not relievo from liability in the case of such 
default the maker of a promissory note like the present defendant. Therefore 
no presentment of the note for payment was necessary to make the defendant 
liable to a decree in this suit. This view is in accordance with the ruling of 
this Court in Farzand Ali v. The Agra Savings bank. Weekly Notes, 1896, 
p. 201, and of the Madras High Court in liarnakisinayya v. Kassim, (1889) I. L. 
Bi., 13 Mad., 172. We must allow this appeal, set aside the decree ol the Lower 
Appellate Court, and remand the case to that Court, for disposal under section 
562 of the Code of Civil Procedure. The appellant will get the costs of this 
appeal. Other costs will abide the result. 

Appeal decreed and cause remanded. 


635 



l.ti.R. 21 All. 4S8 RAM SABUP & 0 . W. OHAUBANI &c. [1899] 

t*83] The 23rd June, 1899. 

Present : 

Mr. Justice Blair, and Mb. Justice Burkitt. 

Ram Samp and another. Decree- holders 

versus 

Ghaurani and another.Judgment-debtors. 


Act No. IV of IHH2 {Transfer of Property Act), section 90~Application 
for a decree under section 90 — Limitation—Act No. XV of 1877 
{Indian Limitation Act), Sch. ii. Art, 178. 

Held, that the limitation governing an application for a decree under section 90 of the 
'PfaugfQf of Property Act is that prescribed by Art. ITS"!* of the second schedule to the Indian 
Limitation Act, 1877. 

The decree-holders in this case obtained a decree against the judguient-debbors 
under section 88 of the Transfer of Property Act, on the 10th of December 
1888, the suit having been instituted on the 15th of August 1888. The mort¬ 
gaged property vsras brought to sale on the 25th of February 1895, and the sale 
was confirmed on the 3rd of May 1895. On the Ist of December 1898, the 
decree-holders applied for a decree under section 90 of the Transfer of Property 
Act. The Court to which the application was made (Subordinate Judge of 
Farrukhabad) dismissed it as barred by limitation under Art. 179 of the second 
schedule to Act No. XV of 1877. From this order the decree-holders appealed 
to the High Court. 


Babu Jogindro Nath Chaudkri, tor the Appellants. 

Pandit Moti Lai, tor the Respondents. 

Blair and Burkitt, JJ .—The only question which arises in this ease is, 
whether an application made by the appellants to obtain the decree provided 
for by section 90 of the Transfer of-Property Act is or is not barred by limita¬ 
tion. The lower Court has found that it is so barred. The first question which 
we have to consider is whether an application of this nature is one made in the 
course of proceedings in execution of a decree passed under section 88 of that 
Act. Upon this point we are concluded by the authority of two cases— Durga 
Dai v. Bhagwat Prasad, (1891) 1. L. R., 13 All., 356, and Musaheb Zaman 
Khan v. InayatuUah, (1892) 1. L. R., 14 All., 513, at p. 516. The latter case 
has specially laid down that such an application is a proceeding in the 
[454] execution of the original decree. Then so much being granted the question 
arises what is the limitation article applicable to such an application ? The 
appellants contend that the article applicable is 179, while for the respondents 
it is argued that Art. 178 applies. Now Art. 179 is an article which provides 
a period of limitation for an application “ for the execution of a decree or order 
of a Civil Court.” It seems to us that the application we are considering, 

• First Appeal No. 13 of 1899 from an order of Pandit Bai Indar Narain Subordinatn 
Judge of Farrukhabad, dated the 21.st December 1898. ouooroinaiie 

t I Art. 178 


Description of application. 


Period of 
limitation. 


jTime from which period begins Co run. 


Applications for which no period' Three years, 
of hmitationis provided else wherel 
in this schedule, or by the Code of 
Civil Procedure, section 930. 


When the right to apply accrues. 
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namely one to obtain a decree under section 90, cannot by any straining of 
language ‘be considered to be an application “ for the execution of a decree ” 
under section 88. Neither in substance nor in form does such an application 
ask for execution of that decree. What it does ask is that, certain events being 
ascertained to have occurred, a subsidiary decree for money may be passed, in 
execution of which the amount still remaining due on the principal decree 
under section 88 may be recovered. But as we have before remarked, such an 
application, though undoubtedly an application in an execution proceeding, is 
not an application “ for the execution ” of the principal decree. We hold 
therefore that this application is not governed by the limitation rule to be 
found in Art. 179. That being so, the only other article of the Indian Limi¬ 
tation Act applicable is Art. 178, and there can be no doubt in this case that, 
that article being applicable, the present application is time-barred. We 
therefore dismiss this appeal with costs. 

Appeal dismissed. 

NOTES. 

£ An application under C.P.C., 190S, O. 34, r. (5 (which takes the place of sec. 90T,P.A., 
1882) is not an application for execution ; (1913) 21 1. C., 530 ; (Mad); (1911; 10 I. C., 21 
(Oudh); (1913) 24 I. C., 36 (Cal ) ; (1906) 1 N.L.R , 143 ; (1907) 6 C.L.J., 119; see also (1906) 
33 Cal., 867 ; (1902) 24 All., 542 ; (1903) 6 O. C., 114.] 

c 21 All. 484 ] 

The 80th June, 1^90. 

Present : 

Sir Arthur Strachey, Knight, Chief -Iusticf., ant> 

Mr. Justice Banbrji. 

Har Lai.Plaintiff 

versus 

Muhamdi.Defendant.^ 


Act No. IV of L88‘J {Transfer of Properly Act), section 56, sub-section 4 (b )— 
Vendor's hen—Suit to enforce charge against the property - - Limita¬ 
tion—Act No. XV of IH77 {Indian Limitation .■let), Sch. II, 

Arts. IS2, III. 

Held, that a suit by a vendor of immovable property to onforce against the property his 
lien for the unpaid purchase-money under section 65,7 sub-.section 4 [435] (6) of the Transfer 
of Property Act, 1882, falls within Art. 132 of the second schedule to the Indian Limitation 
Act, 1877. Virthand Lalchand v. Kuniaji, (1892) T.L.R., 18 Bom., 48, and Chunilal wBai 
Jethi, (1897) I. L. R., 22 Bora., 846, followed. Natesan Chetti v. Soundnrarajn Ayyangar, 
(1897) I. L. R., 21 Mad., 141, dissented from, liamdin v. Kalkn Pershad, (1884) L. R., 12 


* Second Appeal No. 78 of 1897, from a decree of Pandit Rajnath Saheb, Subordinate 
Judge of Moradabad, dated the 16th December 189G, modifying a decree of Babii Sheo 
Prasad, Munsif of Bijnor, dated the 12th September 1896. 


t [See. 65.—In the absence of a contract to the contrary, the buyer and the 


Bights and liabilities of 
buyer and seller. 

• > 


the seller of immoveable property respectively are subject to 
liabilities, and have the rights, mentioned in the rules next 
following, or such of them as are applicable to the propprtj’ sold. 

• # • « « % 


(4) The seller is entitled— • • * • # 

(6) where the ownership of the property has passed to the buyer before payment of 
the whole of the purchase-money, to a charge upon the property in the hands of the buyer 
for the amount of the purchase-money, or any part thereof remaining unpaid, and for 
interest on such amount or part.] 
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I. A., 12, Sutton V. Sutton. (1882) L. R.. 22 Ch. D.. 511, and Toft v. Stovemon. (1854) 5 D.. 
G. M. and G., 785, referred to. 

The facts of this case sufficiently appear from the judgment of the Chief Justice. 

Pandit Moti Lai, for the Appellant. 

Mr. Amiruddin, for tlia Respondent. ,. 1 .^ 

Straohey, C. J.— This was a suit by a vendor of immovable property to 

recover the balance of unpaid purchase-money by enforcement o t e len or 
charge conferred by section 55, sub-section 4 [b] of the Transfer o ropor y 
Act, 1882. The Court of First Instance found that only Ks. 149 of the purohase- 
naoney remained unpaid. That Court held that the claim, so far as it soug 
to enforce the lien by sale of the property, was barred by Art. Ill of the 
second schedule of the Limitation Act, 1877. But it also held that the 
for a personal remedy was not barred, as it fell within Art. 116, the sale-deed 
being a registered instrument. It therefore gave the plaintiff a personal 
decree for Rs. 149. On appeal the Lower Appellate Court held that Art. Ill 
was equally applicable to th i claim for the personal remedy and to the claim 
to enforce the charge against the land, and accordingly dismissed the whole 
suit. The plaintiff now appeals against that decision. 

The sale-doad was executed on the 7th of .June 1893. The suit was 
brought on the i7th of .July 1896. The question is whether Art. Ill or Art. 
132 prescribes the limitation applicable to a suit by a vendor to enforce his 
lien by sale of the property to which the lien attaches. In the former case the 
suit is barred, in the latter it is within time. In this Court there appears to 
be no authority in point. In the case of Baldeo Prasad v. Jit Singh. Weekly 
Notes, 1891, p. 130, to which the Lower Appellate Court refers, there is no 
ruling on the point with which we have to deal, and the Court evidently [456] 
found it extremely difficult to determine the real nature of the suit. On the 
question before us there is a conflict of authority between the High Court of 
Bombay and the High Court of Madras. In Virchand Lalchand v. Kumaji, (1892) 
1. L. E., 18 Born., 48, and in Chiinilal v. Bat (1897) I. L. R., 22 Bom., 846, 
the Bombay High Court iiold in effect that a suit by the vendor to enforce his 


charge against the land falls within Art. 132, while his suit for the personal 
remedy falls within Art. 111. 1 gather from the report of the argument in the 

latter case that tiro .same view was taken in tw'o unreported cases published in 
the printed judgments of the Court. On the other hand, the Madars High 
Court has held in Natesan Chetli v. Soundararaja Ayyangar, (1897) I. L. R,. 
21 Mad., 141, dissenting from the first of the Bombay cases, that the suit to 
enforce the charge against the land falls within Art. Ill and not Art. 132. We 
have now to decide which of these conflicting views wo ought to adopt. 

The difficulty arises from the fact that both Art. Ill and Art. 132 use 
language sufficiently wide to cover a suit of this description. No doubt the 
words ill Art. Ill “to enforce his lien for unpaid purchase-money” would, in 
the ordinary sense of the expression “enforcement of lion,” include a suit' to 
enforce it against the land a.s well as against the defendant personally : but a 
suit limited to a claim for the personal remedy would undoubtedly answer the 
description. Now it is noticeable that Art. Ill is placed in Part VI of the 
schedule among a number of articles, all of which relate exclusively to suits 
for a personal remedy, and prescribe the same period of limitation, that is 
a period of three years. In Ramdin v. Kalka Per shad (l884) L R 19 
LA.. 12 the Privy Council say:-“The second schedule places simple 
money demands generally under the three years’ limitation The twelve 
years’ period is made applicable principally to suits in respect of im¬ 
movable property.” And they add that Art. 132 has reference only to 
suits for money charged on immovable property to raise it out of that 
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property.. There can be do doubt (Bee Darby and [4673 Bosanquet’s Law of 
Limitation, 2nd edition, pp. 170—175), that in England a suit to enforce a 
vendor’s lien would come within section 8 of the Beal Property Limitation Act, 
1874, which prescribes a period of twelve years for a suit "to recover any sum 
of money secured by any mortgage, judgment, or lien or otherwise charged 
upon or payable out of any land or rent at law or in equity." That closely 
corresponds, both in language and in regard to the period prescribed, to Art. 
132 of the second schedule'of the Limitation Act. The difference is, that where¬ 
as in England the twelve years’ limitation has been held to apply both to suits 
for the personal remedy and to the remedy against the land—see Sutton v. 
Sutton, (1882) L. R., 22 Gh. D., 511, in India, Art. 132 has been held to apply 
only to suits for the recovery of the money out of the property charged, while 
suits for the personal remedy fall within the limitation applicable to simple 
money demands. As pointed out by Mr. Whitley Stokes and Mr. Mitra, the 
third column of Art. Ill is based on Toft v. Stevenson, (1854) 5 De G. M. 
and G., 735, the effect of which it states almost in the exact terms of a passage 
at p. 175 of Darby and Bosanquet’s work ; but the vendor’s claim which the 
first column of Art. Ill describes as one ‘‘to enforce his lien for unpaid pur¬ 
chase-money," is in the passage in Darby and Bosanquet called the right of a 
vendor to receive his purchase-money which is secured by his lien on the land 
sold. It seems probable tliat the first column of Art. Ill was intended to 
have the same effect as these words, which, however, point rather to a personal 
claim to receive the purchase-money than to a claim to realize it by sale of 
the property. On the other hand, it seems improbable that the Legislature 
should have intended by Art. 132 to give all other charges on land the same 
twelve years’ limitation as in England, but to exclude therefrom the vendor’s 
remedy against the land, which in England has been expressly held to fall 
within the same category and to be covered by the same words. It also seems 
improbable that a vendor should have a shorter period of limitation than is 
given to every other charge-holder, while under section 100^ of the [468] 
Transfer of Property Act all charge-holders are put as nearly as possible on the 
same footing as a mortgagee. Tliere can be no doubt, for instance, that the 
limitation applicable to a suit for enforcement against the land of the purchas¬ 
er’s charge conferred by section 55, sub-section Gt {b) of the Transfer of 


* [Sec. 100.—Where immoveable property of one person is by act of parties or operation 
of law made security for the payment of money to another, and 
Charges. the transaction does not amount to a mortgage, the latter per¬ 

son is said to have a charge on the property ; and all the 
provisions hereinbefore coutained as to a mortgagor shall, so far as may be, apply to the 
owner of such property, and the provisions of Sections eighty-one and eighty-two and all the 
provisons hereinbefore contained as to a mortgagee instituting a suit for the sale of the 
mortgaged property .shall, so far as may be, apply to the person having such charge. 


Nothing in this section applies to tbe charge of a trustee on the trust-property for 
expenses properly incurred in the execution of his trust.] 

t [ Sec. 56.—In the absence of a contract to the contrary, the buyer and seller of 
» j 1 - u-i-*- X immoveable property respectively are subiect to the liabilities. 
Rights and liabilities of mentioned in the rules next following. 

or such of them as are applicable to the property sold. * 


buyer and seller. 


(6) The buyer is entitled— • • * « • 

(6) unless he has improperly declined to accept delivery of the property, to .a charge 
an the property, as against the seller and all persons claiming under him with notice of 
the payment, to the extent of the seller’s interest in the property, for the amount ofarry 
purchase-money properly paid by the buyer in anticipation of tbe delivery and for interest 
on such amount; and, when ho properly declines to accept the delivery, also for the 
earnest (if any) and for the costs (if any) awarded to him of a suit to compel specific 
performance of the contract or to obtain a decree for its rescission.] 
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Property Act would be governed by Art. 132, and so would all other charges on 
land under tbe Transfer of Property Act or otherwise. It is difficult to see why 
the vendor should have a shorter time for suing than the purchaser and the 
other charge-holders mentioned. Again, in all other oases provided for by the 
Limitation Act, where there is a charge against land and also a personal remedy, 
a longer period of limitation is allowed for the claim against the land than for 
the merely personal claim. On the construction adopted by the Madras High 
Oourt, either both claims stand on the same footing under Art. Ill, or else a 
longer period is allowed for the personal remedy, in the case of a registered 
instrument, for instance, under Art. 116. For some reason which does not 
appear from the report, the Madras High Court, while dismissing the suit before 
them, so far asregardsthe charge, as barredby Art. Ill, confirmed thefirst Court’s 
personal decree against defendant No. 1, though the suit was brought more than 
three years from the date mentioned in the third column of Art 111. To apply 
Art. Ill to suits like the present might lead to various difficulties and anoma¬ 
lies. Apart from the difficulty of applying to ordinary sales in the mofassilthe 
second date mentioned in the third column—the date of the acceptance of the 
title—cases might occur in which the first date, "the time fixed for completing 
the sale,” could not be applied without absurdity or injustice. It must be re¬ 
membered that under section .55 (4) (5) of the Transfer of Property Act the 
vendor's charge does not arise, as in England, as soon as there is a valid contract 
for sale, though there may he no actual conveyance, and the time for com¬ 
pleting the sale has arrived without payment of the purchase-money. It 
arises only "where tlie ownership of the property has passed," that is, not 
until the actual completion of the sale by (where the property is worth Rs. 100 
[M9] or upwards) a registered instrument. If, for any reason, the sale were 
not completed, and if consequently the charge did notarise until more than 
three years after " the time fixed for completing the sale,” the effect of apply¬ 
ing Art. Ill would be that the remedy was barred before the right had 
come into existence. In many, if not most, oases the right would not come 
into existence until some part at least of the prescribed period had elapsed. 
On the whole, although there are difficulties in the way of either interpreta¬ 
tion, I have come to the conclusion that that adopted by the Bombay High 
Oourt is supported by stronger reasons and involves fewer anomalies than that 
of the Madras High Court. In this view of the case I think that the decree 
of the Lower Appellate Court dismissing the suit was wrong, that this appeal 
should be allowed, the decree of the Lower Appellate Court .set aside, and 
the case remanded to that Court under section 562 of the Code of Civil Proce¬ 
dure for disposal of the appeal on the merits. The appellant to have his costs 
of this appeal. Other co.sts will abide the result. 

Banerji, J.— I concur in the order proposed by the learned Chief Justice 
and in the reasons by which it is supported. Tbe question is not one free from 
difficulty ; but any other conclusion would create anomalies which we are not 
justified in assuming the Legislature contemplated. 

Appeal decreed and cause remanded. 


NOTES. 

c The contrary decision.-i in (1898) 12 Mad., 141 ; (1901) 24 Mad., 233 ; (1904) 97 Mad. 
28 were overruled in (1906) 29 Mad., 806, This was followed in (190fl) 9 O, 0 . 284 - (1908) 

30 All., 172 : see also (1905) 2 A.L.J., 379 ; (1906) 3 N.L.B., 81,1 
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[460] PRIVY COUNCIL. 

The 11th, 16th and 16th February, 1898, and 11th March 1899, 
Present at the beariag of the Appeal from Madras; 

Lord Hobhousb, Lord Macnaqhtbn, and Sir Richard Couch. 


Sri Balusu Gurulingas^ami.Appellant 

versus 

* 

Sri Balusu Ramalakshmamma and others.Respondents. 


On Appeal from the High Court at Madras.* 

The 6th and I8th July, 1898, and llth March, 1899, 

Present at the hearing of the Appeal from the N.-W. P.: 

Lords Herschell, Watson, Hobhousb and Macnaghten, and 

Sir Richard Couch. 

Radha Mohan, Representative of Beni Prasad, deceased.Appellant 

versus 

Hardai Bibi and another.Respondenta. 

On Appeal from the High Court for the North-Western Provinces at Allahabad. 

Hindu law — Adoption—Validity of the adoption of the only son of hit 

natural father. 

On the general question as to the validity by Hindu law of the adoption of the only son 
of his natural father decided in one judgment upon these two appeal.^. Weld that such an 
adoption is valid by that law. 

The authority of a widow, in referonue to adoption, not being identical in different 
sohools of Hindu law, it was Held, on a question peculiar to the appeal from Madras, that it 
is there established in regard to the giving of a boy in adoption by the widow of bis natural 
father that, unless there has been some express prohibition by the husband, the wife's power 
with the concurrence of sapindas, where the concurrence of sapindas is required, is co¬ 
extensive with the power of the husband. The adoption of an only son is not an act so 
improper but that a widow has power to effect it with the assent of the sapindas in the 
absence of express power from her husband. 

Thb first appeal heard on the llth, 15th and 16th February 1898, was from 
a decree (20th September 1894,) of the High Court of Madras affirming a 
decree (20th September 1893,) of the District Judge of Godavari. 

The decree from which this appeal was preferred, affirmed on appeal the 
dismissal by the original Court of the suit, which was brought to have set 
aside an adoption made on the lOth November 1881, by the first defendant- 
respondent, Ramalakshmamma, the childless widow of Butchi Sarvarayuda, 
the last male owner of two villages, now claimed by the plaintiff-appellant as 
the nearest collateral relation of the deceased’s husband. 

[461] The adopted son, Pattabhiraya, the second defendant-respondent, 
was the only son of a kinsman of the deceased. The widow had adopted him 
with the assent of her late husband’s sapindas, several of whom had assented 
in writing. The natural father of the boy bad died when the latter was a few 

* An abridged report is here given of the appeal from Madras. The full report of it 
will be found in its place in the I. Ij. B., 22 Mad., S98. 


9 AM.,—81 


641 








I.L.R. 21 All. 462 sri balusu giirulingaswami v. 

months old. It was found below that ho had expressed his approval of 
this adoption. 

The first and principal question raised in both the appeals, in 
judgment dealing with both was given by their Lordships, ^ ® 

adoption of an only son was valid by Hindu law. In the firs , or a ras 
appeal, a further question related to the power of the widow respective y to 
give and take with legal effect. 

An appeal from the judgment of the first Court, which had upheld the 
adoption as valid, was heard by a Division Bench (MuTTUSAMI AYYAR and 
Shkpmard, .J.T.) whoso judgments are reported at length in Qurulingastoaini v. 
Ramalakshmamma, (1895) 1. L. R., 18 Mad., 53. They followed a series of 
decisions in Madras in favour of the validity of an only son s adoption, but did 
not examine the judgments of the High Courts elsewhere, some of which were 
to the contrary. 

On this appeal Mr. J. D. Mayne appeared for the Appellant. 

Mr. ,7. 77. A, Branson, and Mr. A. Phillips, for the Respondents. 

The arguments are reported in I. L. R., 22 Mad., for the year 1899. 

Their Lordships’ judgment was given after the second appeal had been heard. 

The second appeal, heard on the 6th and 18th July 1898, was from a 
decree, (1892) Beni Prasad v. Ilardal Bihi, 1. L. R., 14 All., 67, (18th March 
1892) of the High Court of the North-Western Provinces at Allahabad, 
affirming a decree (21st November 1887) of the Subordinate Judge of Benares, 

The appellant was the son of the original plaintiff Beni Prasad who 
brought his suit on the 3lat March 1886, to have it declared that Ram Prasad, 
the second defendant-respondent., was not the [462] adopted son of Chaudhri 
Jaganath Prasad, the deceased husband of Hardai Bibi, the first defendant- 
respondent. The ground of the suit was that Ram Prasad having been the 
only son of his father the adoption was invalid and void. 

Chaudhri Jaganath Prasad died without issue in 1858, leaving Hardai 
Bibi, his childless widow, and heiress, in possession for life of his property. 

To her ho had given a power to adopt. This power she exercised on the 
16th December 1858, on which d-ate Govind Prasad, the natural father, 
executed a deed signifying the gift in adoption. 

The adoption was in the Dattaka form. The parties were Agarwala 
Banias of Benares. It was not suggested that there was, apart from the 
Hindu law, any special custom that would affect the validity of the adoption. 

The Subordinate Judge, following the judgment of a majority of the Judges 
of a Full Bench of the Higli Court in Hanuman Tiwari v. Chirai, (1879) 
I. L. R., 2 All., 164, upheld the adoption, and, refusing the relief sought, 
dismissed the suit. 

On an appeal to the High Court a Division Bench (Mahmood and YoUNG, 
JJ.) referred the following questions to the Full Court (EDGE, C. J., StraIGHt! 
Mahmood and Knox, JJ.). The referring order (10th June 1894) stated that 
of the Full Bench in 1879 (Stuart, C J., Spankie, Pearson, Turner and 
Oldfield, JJ.), Turner, J., had not concurred in the judgment; that there had 
been no reported case since 1879 to show that this judgment had been followed ; 
that there had been, on the other hand, two unroported cases referred to the 
Full Court by Division Benches, but these had been disposed of on points 
other than the questiun referred, the validity or invalidity of the adoption. The 
following were the questions now referred. 
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First, the adoption of an only son having taken place, in fact, is such an 
adoption null, and void ? Second, if so, generally, does the subsequent birth 
of sons to the natural parents of the son given in adoption have retrospective 
effect to validate it, [463] Third, does the circumstance that the adopted son 
is Sagotra, or descended from one common ancestor v»ith the adopted father, 
render his case an exception to the general rule of prohibition against the 
adoption of only sons 

The unanimous opinion of the Court, delivered on February 4th, 1892, 
was that the adoption of an only son, which had in fact taken place, was not 
null or void under the Hindu law applicable. The first question having been 
so answered it was not necessary that the second or third question should be 
answered. 

This having been returned the appeal was accordingly dismissed by the 
Division Bench on the 18th March 1892. 

On this appeal, preferred by the son and representative of Beni Prasad, 
Mr. C. W. Arathoon, for the appellant, argued chat the adoption of an only son 
was altogether void under the Hindu law. The absolute prohibition which had 
come down from the Smritis had received effect in many modern decisions. For 
the general principles of adoption he raforrod to Huradhun Mookurjia v. Mutho- 
ranath Mookurjia, (1849) 4 Moo. 1. A., 414. The religious and legal aspects of 
adoption were inseparable. In Manu, Chapter IX, vv. 137, 138, 168, although 
the adoption of an only son was not expressly forbidden, the duties to be per¬ 
formed of a x'eligious character were inconsistent witli such an adoption. It 
was, however, to the texts of Bandhayana, of Vasishtha, and of Saunaka, 
that the prohibition was mainly to be referred. The adopted son’s duty, as 
that of a son, was to perform rites, which would, according to the Hindu 
religion, beueht three preceding generations, the father, grandfather, and great¬ 
grandfather; Colobrooke’s Digest, Vol. Ill, 242, 296; Bandhayana’s text was 
against such an adoption. The otiior text was that of Saunaka ; Dattaka, 
Mimamsa, section IV, cIs. 1 to 7. Vasishtha was quoted on the Mitakshara 
only to the extent that it said : “ Let no man give, or accept, an only son ” ; 
Mitakshara, ch. 1, sections 11 and 12; Stokes’ Hindu Law Books, 416; 
Dattaka Chandrika, section 1, cl. 27 ; Vayavahara Mayuka, ch. IV, cl. 9. 

[464] Taking the European writers. Sir W. F. Macnaghten in his “ Con¬ 
siderations on Hindu Law," p. 147 ; Stu.ange, J., in his Manual, p. 23; Suther¬ 
land in his "Synopsis”; Steel in’’Laws and Customs of Hindus in the Deccan,” 
p. 183 ; West and Bulilor in their " Hindu Law,” pp. 908, 1040, had stated 
their belief that the adoption of an only son was contrary to the Hindu law. 
It was submitted that Sir W. H. Macnaghten came to the same conclusion. 
Sir T. Strange only, at the time when he wrote the comments found in ch. IV' 
of Vol. I of his Hindu Law, seemed to bo ot the contrary opinion. West and 
Buhler had added that the Mitakshara did not recognise the distinction that 
the adoption may be valid, however improper, after having been made. It 
pronounced against the adoption without reserve. Jaganatha pointed out that, 
according to the Mithila Shasters, the gift of an only .son was illegal. -Cole- 
brooke’s Digest, Book V, T. 275; 1 Strange’s Hindu Law, 87 ; i W. Macnagliten’s 
Hindu Law 67. The Shastris, expounding the law, had pronounced against 
this adoption, except in certain cases in which they had been embarrassed by 
the inapplicable doctrine “ factum valet.” The Tagore Law Lectures, 1880, 
p. 534, by Mr. Rajkumar Sarvadhikari, referred to the Dattaka Chandrika III, 
17, as to the prohibition “ Let not a man give his only son.” 

The argument for the appellant then was that the Full Bench judgment 
of the majority of the Judges in the North-Western Provinces High Court in 
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Hanuman Tiivari v. Chirai, (1879) I. L. R-, 2 All., 164, had been mainly baaed 
on a judgment of the Madras High Court in Chinna Gaundan y. S.umara 
Gaundan, (1862) 1 Mad. H. C. Rap.. 54, where the Chief Justice, Sir C. 
Scotland, had considered himself bound by previous decisions. That case waa 
afterwards followed by another in Madras, V. Sinoamvin v. Vinjcunuit Vetifca- 
tacharlu, (1868) 4 Mad. H. G. Rep., 165, with the same result, the support of 
the adoption. But the true view of the law was afterwards taken m the Bengal 
oaae, Haja Upendra Lai Hoyv. Srimati Rani PrasannainayiyiX^GlS) ^ B.L.R., 
221, by Dwarki^nath L46Sj Mittkr, J, The current of decisions in Madras 
had commenced with the cases of 1862 and of 1868, having since then been 
in the direction of upholding the validity of the adoption. 

The last cited Bengal case was followed by Manick Ghunder Dutt v. 
Bkuygobutty Dossee, (1878) I. L. R.. 3 Cal.. 443, in which the authorities were 
examined by Markby, J., in a judgment in which G.\HTH, C. J., had concurred 
against the validity of the adoption. In fact, whilst the Madras and North- 
West Provinces Courts had, in the majority of cases, supported the adoption of 
an only son, the Bengal and Bombay Courts had in the main, concluded to the 
contrary, and had denied its validity. 

It was then argued that, in the judgments now under appeal, the High 
Court had attributed too much to new interpretations of Sanskrit texts by 
Hininent Sanskrit scholars, but who had not hitherto been recognised as of 
weight equal to that of Sutherland, Colebrooke, and Ellis. Reference was 
made to Mr. Mandlik’s work, and to the Tagore Law Lectures of 1688 by Golap 
Chandra Sarcar, Saatri. Thakoorain Sahtbav. Mohun Lull, (1867) 11 Moo.,I.A., 
386, 403, was next cited in which the danger of superseding former well-settled 
authorities was pointed out by Sir J. CofiVlLE. Again, in Waman Eaghupati 
liova V. Krisknaji Kashira] Bom, (1889) I. L. R., 14 Bom., 249, the High 
Court of Bombay declined to bo guided by new readings of old texts, at vari¬ 
ance with the accepted authority. Also reference was made to Minakshi v. 
iJamanrtda, (1886)1.L.R., 11 Mad., 49, 52, in which Muttusami AyYAR, J., had 
spoken of commentaries generally received as authorities, among which he had 
reckoned the Dattaka Mimamsa. That treatise, aud the Chandrika especially, 
had been, without sufficient grounds, underrated in the judgment now appealed 
from. Those works had for more than a hundred years been recognised by all 
the Indian Courts as of great authority on questions of adoption. Reference was 
then made to Eungama v. Aichavia, (1846) 4 Moo., 1. A., 1, at p. 96, and to The 
Collector of Madura v. Moottoo Eamalinga Sathupathy, (1868) 12 Moo. I. A., 
397. In connection with the estimation in which the two last [486] men¬ 
tioned treatises, which were, it was true, comparatively modern, were held, 
blie observations of Banehji, J., in his judgment in Dhagwaii Stngh v. Bhagwan 
Singh, (1895) 1. L. R., 17 All., 294, where he sets forth repeated recognitions 
of their value by the Courts, should be regarded. 

Again, a new rule had been applied, or canon of construction, termed 
Jaimiui’s rule to the effect that, in construing the ancient Sanskrit texts, a 
precept was to be held only a recommendation, and not to be obligatory as a law, 
where a reason for the precept was given. Tbis rule had not yet been applied 
by any Court. 

The judgment now appealed from could hardly be said to be founded on 
the same grounds that were taken in the Madras High Court, though the same 
result had been arrived at. In the Madras cases, at least in those preceding the 
latter few, support of this adoption had been found in the maxim “ factum 
valet,” at all events to some considerable extent. But that maxim could not 
be applied to give legal effect to such an act as the adoption of a man’s only son. 
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It was definitely prohibited in the sacred texts, and was therefore contrary to 
Hindu law. 

Mr. i7. D. Mayne and Mr. C. E. /I. Ross, for the raspondenttRam Prasad, 
argued that the Courts below had rightly held that the adoption was valid 
in law. The following of this precept of the Sanskrit texts depended on the 
degree of strictness with which the Hindu system prevailed among varying 
classes. In Bengal where Brahmanism was the guide, this was the basis on 
which rested the unanimity with which the pandits and the law Courts adhered 
to the rule excluding the only son from being adopted. In connection with this the 
judgment of Mitter, J., in Raja Upendra Lai Roy v. Srimati Rani Prasanna- 
mayi, (1868) 1 B. L. R., 221, was referred to. In other provinces the precept 
was more often disregarded, and the terms in which it was expressed were 
open to the doubt whether it was of the greater or less obligation. It might 
be that the less strict observance of it corresponded with a more lax degree 
[467] of Hinduism. In Madras, for instance, the admonition, or prohibition, 
whichever it might be, was not regarded by the Dravidian races, who were 
not, in adopting a son, influenced by the purposes of their religion at all. 
That the father’s position in a future existence would be improved by the 
performance of ceremonies which a son, natural or adopted, alone could per¬ 
form, was not in their thoughts. The Manual of Madras administration, p. 71, 
and the Madras Census of 1891, Xlll, p. 128, were referred to. In Bombay the 
Full Bench decision in Waman Raghupati Bova v. Krishnajt Kashtraj Bova, 
(1889) I. L. R., 14 Bom., 249, followed a decision upon an application for a 
certificate of succession, where tlie parties were Lingayets. A similar ques¬ 
tion arising in a suit between parties of that caste, it was established that the 
custom among them was to make no exception of the only son as being one 
not to be adopted. In the present case the parties were Agarwalas. The 
majority of that caste appeared to be Jains. Reference was made to Sherring’s 
“ Castes of the Hindus,” p. 285, and to Golap Chandra Sarcar Sastri on 
adoption, p. 452. The Jains performed no ceremonies for the dead. The fact 
that the admonition against the adoption of an only son, as given by Yasish- 
tha and the other Rishis, was observed by those who in religion were Hindus, 
did not lead to the inference that the texts were applicable to those who in 
name only were Hindus. Counsel would not again state the different views 
of the authorities which had been discussed in the appeal from Madras. They 
referred again to the Tagore Law Lectures of the Sastri Golap Chandra 
Sarcar and they argued that only admonition was intended as prescribed in 
tbe texts. The comparatively recent date of the Mimamsas, 1623 A.D., 
should be considered, and the apparently modern stress laid on the religious 
feeling in connection with the law should not be allowed to control every 
aspect of the question. 

Mr. C. W. Arathoon replied. 

Their Lordships’ Judgment on both the appeals was delivered on the ilth 
March 1899 by Lord Hobhouse. 

[468] The first of these two cases, which comes from Madras, was argued 
in February 1898, but the judgment was postponed for the hearing of the 
second, which comes from Allahabad. The reason was that each case raises 
a question of general importance on which different views have been taken by 
different High Courts, and it was agreed on all hands to be advantageous that 
the two litigations should be under consideration at the same time. The 
Allahabad appeal was argued in the month of July last, and their Lordships 
are now prepared to state their opinions on both cases. 
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In tho Madras case, the plaintiff sued as one in the line of succession to 
the last owner oi an estate who had died without issue. The principal defend¬ 
ant was a boy who had been adopted by the last owner’s widow with the 
consent of the family gnatis or sapindas. The jdaintiff claimed a declaration 
hhat the adoption was invalid. Ilis main ground wAs that the adopted boy 
was the only son of his father. Tho defendants showed that the natural 
father of the boy authorized his widow to give iiitn in adoption in the way 
which was actually effected between tho two widows, and that the plaintiff 
himself in his character of sapinda was a party to the transaction. In addi¬ 
tion to assorting the legal validity of the adoption, tlioy pleaded that the plain¬ 
tiff was estopped by liis concurrence in it. 

The District Judge gave no opinion on the point of estoppel. He found 
that the law in Madras was settled, and ho gave judgment in the following 
terms ; — 

"The case illustrates how the people of this Presidency have settled down 
under the law as enunciated hy tho Madras High Court so long ago as 1862, 
and re-affirmed in 18H7. and it is impossible to say how many adoptions of 
only sons may have been made during tho last thirty years on the faith of 
such enunciation of the law, and what innumerable rights might be disturbed 
by any contrary decision after such a lapse of time.” 

Tho case was lioard on appeal lioforo tho late Judge, Sir T. MuttUSAMI 
Avyah and Mr. Justice ShkI'IIARD, who affirmed the [469] decree below, 
The learned Judges did not express any original opinion of their own on the 
main question. Tiiey thought that there was no ostoppel because at the date 
of the adoption nobody thought of its lining illegal. As to its legal validity they 
found that all the Madras decisions liad been in its favour, and that the Madras 
Courts wore right in following an unbroken current of authority in that 
J’residency, notwithstanding differences of view in otlier Courts. 

At this Bar two points liave boon taken : first that the gift or reception of 
an only son in adoption is invalid in law ; and secondly that, if not invalid 
when the boy is received hy the adoptive father or given liy tho natural father, 
it is so iinjiropor that in the absence of express authority given by a husband 
his widow has no power to effect it. 

In the Allahabad appeal it is not necessary to make any statement of 
facts because the decree appealed from depends entirely on tho answer given to 
a question referred by a Division Bench of the High Court to a Full Bench. That 
question is as follows : — 

“ The adoption of an only son having taken place in fact, is such adoption 
null and void under tho Hindu law V ” That abstract question is the only one 
raised in the case lodged by the appellant and fclie only one argued at this Bar. 
The High Court answered it in tho negative. Mr. ilralhoon has contended in 
a learned argument that it ought to bo answered in tho affirmative. 

As regards the second question raised in the Madras case, which is peculiar 
to that case, their Lordships feel no difficulty. Tho only authority for tho 
argument of tho appellants is the opinioti of tho late Sir MICHAEL WestropP 
delivered in the case of Lakshmappa v. liamava, which was decided in the 
High Court of Bombay in tho year 1875, and a report of which was after long 
delay inserted in the IQth Bom., H. C. K, page 364. That learned Judge 
held that, assuming that a man’s only son may be given in adoption by him¬ 
self, yet if he has not expressly given to his widow an authority to make suoh 
a gift, it cannot be implied by law. [470] Now the authority of a widow 
to give or take in adoption differs in different schools of Hindu law. Their 
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Lordships are not retrying this Bombay decision. In Madras it is established 
as the learned Judge Muttusami AtyaR shows, that, unless there is some 
express prohibition by the husband, the wife’s power, at least with concurrence of 
sapiudas in cases when that is required, is co-extensive with that of the husband. 
That is certainly the simplest rule, and it seems to their Lordships most con¬ 
sistent with principle. The distinction taken by Westropp, C. J., appears to 
have been quite novel, and also at variance with a decision by his predecessor. 
Sir Matthew Sausse. There may be some peculiarity in the school of law 
which prevails in Bombay, to support it, though it has not been brought to 
their Lordships’ notice, but if there is any such it does not apply to these 
parties in Madras. On this point therefore their Lordships agree with the 
learned Judges below. 

What remains to them is the dillicult task of deciding the more general ques¬ 
tion which is common to both the appeals. The difficulty which first meets the 
eye is the variety of judicial opinions and of opinions in treatises, which during 
the last quarter of a century have been gathering into definite opposite channels 
in the different areas of jurisdiction. There are also other difficulties beyond. 
Many of the judicial decisions relied upon are embodied in imperfect reports or 
in mere notes of points. The question is complicated by the use of different 
modes of adoption not always clearly specified, and by the intrusion of special 
local or tribal customs. And the original authorities on which all the 
conflicting opinions alike are baaed are written in Sanskrit, which for many 
centuries has been a dead language known only to a few learned people, 
which hardly any of those who have been called to judgment have understood, 
the translations of which are more or leas disputed, and of which it is averred, 
probably with truth, that its exact phases of meaning cannot be caught except 
by those who have studied closely and as a whole the language and the 
works of the particular writer under consideration. Their Lordships have, 
[471] however, one advantage over their predecessors in these inquiries. The 
greater attention paid of late years to the study of vSanskrit has brought with 
it more translations of the sacred Hindu books and closer examinations of texts 
previously translated. And in the Allahabad case especially, the appellants ’ 
side was argued in the High Court by Mr. Banerji, who is stated by the Court 
to be familiar with Sanskrit, and it is the subject of a very elaborate judgment 
by Mr. Justice Knox, who is a student of Sanskrit, and as he tells us has paid 
speciSil attention to the hooks of Manu and Vasishtha. Perhaps the most 
convenient course will be to set out the more important texts which have been 
brought into discussion, then to see how they have been treated by recent com¬ 
mentators and by judicial decisions, stating finally the conclusions to w’hich 
their Lordships have with these aides been brought. 

The most revered of all the Rishis or sages is Manu, who, though he says 
nothing specific on the point now in issue, is referred to as favouring one side 
or the other. The passages cited are as follows. They are in Ch. IX ;— 

“ By the eldest son as soon as born a man becomes the father of male 
issue, and discharges his debt to his pitris or progenitors. That son alone by 
whose birth he discharges his debt to his forefathers and through whom ho 
attains immortality, was begotten from a sense of duty.” He adds sentences 
to affirm the powers, privileges and duties of the first-born, and his great 
importance in the family.”— VV. 106—109. 

“ By a son a man obtains victory over all people, by a son’s son he attains 
immortality, then by the son of that son he reaches the region of Brahma.”— 
V. 137. 
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“ Since the son delirers the father from the region called Put, he was 
therefore called Putra by Brahma himself.”—P- 138. 

” Whom the mother or the father give with water a son in distress similar 
endowed with affection he is to be deetned a datrima^one brought forth. 

In the three last quotations their Lordships have f^ollowed the words of 
Mr. Justice Knox, who says that he has attempted to L472 j follow the text 
word by word without interpolating or taking away any particle, and that on 
that account his style is rough.—(See Record, and Golap Chandra Treatin on 
Adoption, p. 282.) 

Near to Manu in point of antiquity and of authority comes Vasishtha, 
around whose utterance on the point in issue the greater part of subsequent 
comments has clustered. His writings have hoen translated by Dr. Biihler 
and published in the work entitled ** Sacred Books of the East ” which has 
been edited by Professor Max Mt'iller. The passage in that translation is as 
follows. Ch. XV 

(1) Man formed of uterine blood and virile seed proceeds from his mother 
and his father as an effect from its cause. 

(2) Therefore the father and the mother have power to give, to sell, and to 
abandon their son. 

(3) But let him not give or receive in adoption an only son, 

(4) For he must remain to continue the line of ancestors. 

(5) Let a woman neither give or receive a sou except with her husband’s 
permission. 

On the record Mr. Justice Knox gives his own translation which does 
not appear to differ substantially, though it does slightly in form, from 
that of Dr. Biihler. 

Another ancient sage is Saunaka, of whom a text is quoted in the 
Dattaka Mimam.sa of Narida Pandita as follows :— 

Section IV., Para. 1. “In reply to the question as to the qualification of 
the person to be affiliated Saunaka declares : ‘ By no man having an only son 
(eka putra) is the gift of a son to be ever made; by a man having several sons 
(bahu putra) such gift is to ho made on account of difficulty (prayab natas).’ ” 

Next in time is Yainavalkya, whoso writings, with comments by Vijnanes- 
vax'a, constitute the Mitakshara, a work of very high authority all over India. 
The material passago.s arc as follows in Mr. Colebrooke’s translation, Ch. 1 
Sec. XI : - 

Para. 9. “ So Manu declares ‘ He is called a son given (datrima) whom 

his father or mother affectionately gives as a son [473] being alike [by class] 
and in a time of distress, confirming the gift with water.’ ” 

Para. 10. “ By specifying distress u is intimated that the son should not 
be given unless there be distress. This prohibition regards the giver [not the 
taker] 

Para. 11. “For an only .son must not be given [nor accepted] for 
Vasishtha ordains ‘ Let no man give or accept an only son.’ ” 

Para. 12. “ Nor though a numerous progeny exist should an eldest son he 
piven, for he chiefly fulfils the office of a son, as is shown by the following text 
By the eldest son as soon as born a man becomes the father of male issue.”’ 

The above-mencioned writings are all classed among the Smritis, which 
are held by orthodox Hindus to have emanated from the Deity, and to have 
been recorded, not like the Sruti in the very words uttered by that Being, but 
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still in the language of inspired men. They contain precepts whose authority 
is beyond dispute, but whose meaning is open to various interpretations, and 
has been, and is, the subject of much dispute, which must be determined by 
ordinary processes of reason. The Dattaka Mimamsa stands on a different 
footing. It is not older than the 17th century A.D. and does not claim any 
but human origin. Indeed its translator, Mr. Sutherland, says that it is, 
“ As its name denotes, an argumentative treatise or disquisition on the 
subject of adoption; and though from the author’s extravagant affectation 
of logic the work is always tedious, and his arguments often weak and 
superfluous, and though the style is frequently obscure and not unrarely 
inaccurate, it is on the whole compiled with ability and minute attention 
to the subject, and seems not unworthy of the celebrity which it has 
attained.” Moreover it was written during Muhammadan rule and cannot 
be the work of a lawgiver or judge. The date of the Dattaka Chandrika 
is not certain, but it is at all events very much later than the Smritis, and it 
stands only on the footing of a work by a learned man. Messrs. West and 
Biihler in their valuable work on Hindu Law (3rd Edition, page 11) 
[474] speak thus: " The Dattaka Mimamsa and the Dattaka Chandrika, the 

latter less than the former, are supplementary authorities on the Law of Adop¬ 
tion. Their opinions however are not considered of so great importance but 
that they may be set aside on general grounds in case they are opposed to the 
doctrines of theVyanahara Mayukhaor the Dharmasindhu and Nirnayesindha.’ 
This is spoken with special reference to Bombay or Western India. But 
both works have had a high place in the estimation of Hindu lawyers in all 
parts of India, and having had the advantage of being translated into English 
at a comparatively early period, have increased their authority during the 
British rule. Their Lordships cannot concur with Mr. Justice Knox in saying 
that their authority is open to examination, explanation, criticism, adoption 
or rejection like any scientific treatises on European jurisprudence. Such 
treatment would not allow for the effect which long acceptance of written 
opinions has upon social customs, and it would probably disturb recognised law 
and settled arrangements. But so far as saying that caution is required in 
accepting their glosses where they deviate from or add to the Smritis their 
Lordships are prepared to concur with the learned Judge. 

The passages in the Dattaka Mimamsa are as follows They are contained 
in Section IV. Para. 1 is that which gives the saying of Saunaka 
already quoted. Para. 2.—“ He, who has one son only, is ‘ eka-putra' 
or one having an only son : by such a one the gift of that son must not 
be made; for a text of Yasishtha declares ‘an only son let no man 
give &c.’” Para. 6. The writer comments on the word "ever” as used by 
Saunaka thus : " In a time of calamity accordingly, Narada says ‘ a 

deposit, a son, and a wife, the whole estate of a man who has issue living, 
the sages have declared unalienable, even by a man oppressed by grievous 
calamities : although the property be solely that of the man himself.’ This 
text also regards an only son, for it is declaratory of the same import as 
the texts of Saunaka and Vasishtha.” Para. 8.—The writer [47S] comments 
on Saunaka’s words :—“ By no man having an only son,” thus :—“ From this 
prohibition the gift by one having two sons being inferrible, this part of t'ne 
text (‘ By one having several sons, Ac. ’) is subjoined, to prohibit tiie same by 
one having two sons also.” 

The Dattaka Chandrika (Section 1, Para. 27) only repeats Vasistha’s say¬ 
ing, and couples it with the obligation to adopt a brother’s son if there is one. 
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Their Lordships do not propose to spend much time in a close examina¬ 
tion of the recent commentators. They have been very carefully sifted in the 
Indian Courts, and naturally so, seeing what was the paucity and obscurity of 

judicial authority until within the last thirty years or so. The principal effect 
which they have on the mind is to show the great variety and uncertainty of 
opinion on the question now in issue. The earliest of those referred to is Jagan- 
Datha, a learned Hindu lawyer employed by Sir W, Jones to compile a digest. 
He thought that the prohibition in the Smritis is only moral and not Idgal. 
That also is the opinion of the two latest writers, both deeply versed in the 
Sanskrit language—Mr. Mandlik, who appears to have translated the texts of 
Saunaka, and Mr. Golap Chandra Sarkar, who has written a treatise on adoption. 
Sir Thomas Strange writing in the year 1830 expresses an opinion in the 
body of his treatise that the prohibition is monitory only—Vol. 1, page 87. 
On the other hand the weighty opinions of Mr. Colebrooke, Sir Francis 
Macnaghten and Mr. Sutherland are thrown into the scale ; and that of Mr. 
Justice Strangb is also cited to the same effect, and is supposed by some to 
express the latest opinions of his father, Sir Thomas Strange. But it may 
be observed that Sir Francis Maonaghtbn and Mr. Justice STRANGE found 
their opinions on the wickedness of the act in question, and that the adoption 
of an eldest son is placed by Mr. Justice STRANGE on precisely the same footing 
as that of an only son, and is ranked by Sir F. Macnaghten as a heinous 
crime, though not so heinous as the adoption of an only son. Their Lordships 
think that the autliority [476] of recent text writers must not be stated more 
favourably to the present appellants than is stated in the book of Messrs. 
West and Biihler. Expressing no opinion of their own, those learned writers 
say ” if he have but one son, the gift of that one is everywhere reprobated as a 
grave spiritual crime. By most the gift is tliought invalid.’ Their Lordships 
turn now to the more solid ground of judicial decision. 


In Madras the course of decision has been very simple. In 1862 the High 
Court decided that the adoption of an only son, however sinful, was valid in 
law. It has been shown by Mr. Mayne that a previous decision then relied on 
was misapprehended by the learned Judges. But that was not the sole ground 
of their decision ; they also relied on learned opinions and they agreed with 
those opinions. And the same High Court has since that time had the same 
question brought before it more than once; three times it is stated in one of 
the judgments below. There has been no fluctuation in their decisions. It 
must be taken that the law in Madras has ever since been settled in favour of 
the present respondents. 


In Allahabad also the condition of judicial decisions is simple. In 1879 
the question was brought before a Full Bench of the High Court consisting of 
Sir Robert Stuart and Sir Charles Turner, who were English barristers, 
and three eminent civilians Justices Pearson, SpaNKIE, and Oldpibld 
The Court decided in favour of the adoption. Sir C. TURNER dissenting. In the 
year 1889 soma doubts were expressed on the point by Justices STRAIGHT and 
MaHMOOD, and that circumstance, coupled with the delivery of adverse 
opinions by the High Courts of Calcutta and Bombay, led to the rather unusual 
course of referring the same question to a Full Bench, of which Mr. Justice 
Mahmood was oiie. The result has been a unanimous decision supported by 
judgments of the Chief Justice and Mr. Justice Knox, which are remarkable 
for research and fulness of treatment. 


In Bengal there has been more fluctuation of opinion 
quite unsettled in the year 1868. It would be of little [477] 
examine the earlier decisions in tbe Sudder Dewani Adalut and 
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IDourt. That has been done with great care by Sir William Mabkby in a case 
about to be mentioned. The first case which raised the exact question in the 
High Court was heard in the year 1868 before Justices Dwarkanath Mitter 
and Louis JacKSON. The judgment was delivered by Mr. Justice Mittbr. After 
•quoting passages from the two above-mentioned Dattaka treatises the learned 
Judge lays the law down thus: “ The institution of adoption as it exists 

among the Hindus is essentially a religious institution. It originated chiefly, 
if nfft wholly, from motives of religion; and an act of adoption is to all intents 
and purposes a religious act, but one of such a nature that its religious and 
temporal aspeotsiare wholly inseparable. ‘ By a man destitute of male issue 
only ’ says Manu, ‘ must the substitute for a son of some one descrip¬ 
tion always be anxiously adopted for the sake of the funeral cake, 
water and solemn rites.’ It is clear therefore that the subject of adop¬ 
tion is inseparable from the Hindu religion itself and all distinction between 
religious and legal injunctions must bo inapplicable to it.” 

There is no doubt that this judgment has exercised very great influence 
on the controversy ; and indeed if the learned Judge’s fundamental position were 
sound there could be no controversy at all. Let us assume for this purpose, 
though it is matter of grave dispute, that the learned Judge is right in saying 
that adoption originated in motives of religion and not in the ordinary human 
desire for perpetuation of family properties and names. Still the question is 
whether certain precepts have a legal or only a religious bearing. What is 
therein the subject-matter of adoption which makes it clear that all precepts 
relating to it must bear a legal character ? The learned Judge does not discuss 
that question. He begs it, merely stating that his own inference clearly follows 
■from Manu’s text. Their Lordships think that the doctrine propounded by him 
is equally opposed to a reasonable construction of the hooks apart from deci¬ 
sion, and to decided cases. [478] Indeed to show how far the doctrine is from 
being universally applicable it would not bo necessary to go further than the 
passage which the learned Judge himself cites from Manu, though of course 
differences may be suggested between prohibitory and mandatory injunctions. 
Manu prescribes adoption on the score of religion. According to Mr. Justice 
Mitter this is necessarily a legal injunction, yet nothing is clearer than that 
there is no legal compulsion upon a Hindu to adopt a son, however irreligious 
it may be in him not to do it. There is not even any legal compulsion on his 
widow to do it, when he is dead and cannot have a natural son. But the 
principle laid down is so important, goes so deep down to the root of these 
• questions, and has exercised such influence, that their Lordships think it 
necessary to discuss it at length, for which this will be a convenient place. 

Their Lordships had occasion in a late case to dwell upon the mixture 
of morality, religion and law in the Smritis. Bao Balwant Singh v. Bani 
Kishori, L. R., 25 I. A., 69. They had to decide whether a prohibition on 
alienation of property away from a man’s family, certainly based on reli¬ 
gious grounds, had a purely religious or also a legal bearing. They then said;— 
“All these old text books and commentaries are apt to mingle religious and moral 
considerations not being positive laws, with rules intended for positive laws. 
In the preface to his valuable work on Hindu law Sir William Macnaghten 
says ‘ it by no means follows that because an act has been prohibited it should 
therefore be considered as illegal. The distinction between the “vinculum juris ” 
and the “vinculum pudoris ” is not always discernible.” ’ They now add that the 
further study of the subject necessary for the decision of these appeals has still 
more impressed them with the necessity of great caution in interpreting books 
of mixed religion, morality and law, lest foreign lawyers, accustomed to treat 
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aslawwhab they find in authoritative hooks, and to administer a fixed legal 
system, should too hastily take for strict law precepts whicb^ are meant to appeal 
r479j to the moral sense, and should thus fetter individual judgments in 
private affairs, should introduce restrictions into Hindu society, and impart to- 
it an inflexible rigidity never contemplated by the original lawgivers. 

The late extension of the study of Sanskrit has apparently resulted not in- 
weakening but in strengthening the cited opinion of Sir William Maonag^ten. 
Of course their Lordships do not presume to form any opinion on questions of 
Sanskrit grammar, but they observe that Mr. GolapChandra, who is frequently 
referred to in the judgments below, contends as a matter of grammar that 
words (e.g., those of Saunaka) which have been translated in the imperative 
form of command should take that of recommendation. Mr. Mandlik insists on 
the same view, and Mr. Justice Knox says that he originally took a contrary 
view but has been brought round by the authority of Mandlik and another 
Sanskrit scholar, Mr. Whitney. 

Let us see now how Mr. -Tustice Mitter’S principle accords with 
actual decisions. The controversy respecting eldest sons, whether or no 
they can bo given in adoption, has a strong bearing on the present question. 
Manu attaches the highest importance to the character of an eldest son. The 
relevant passages from his Institutes have been quoted above. 

No specific prohibition is contained in these passages, but the reasonable 
inference from them is given in the Mitakshara in Ch. 1, Sec. XI, Para. 12» 
which has been already quoted. This express prohibition has been taken by 
some to he a legal rule, and has been enforced by modern writers of weight as 
before stated, and in legal decisions. It would certainly fall within Mr. 
Justice Mitter’S principle. But it is quite abandoned ; all over India as their 
Lordships understand; and the prohibition is held to be a matter for religious 
consideration only. It was the subject of careful examination and express 
decision by Justices MaRKBY and Eomesh Chander Mitter in the case of 
Janokee Debea v. Gopaul Acharjea, (1877) I. L. R., 2 Cal., 365. 

[480] Again it is laid down that the giver of a son ought to have more than 
two sons. The text of Saunaka quoted above says that the gift is to be made by 
one having several sons (Bahuputra). The Dattaka Mimansa, Sec. IV, 8. 
lays it down that the Sanskrit word signifies more than two, and that Sauna- 
ka’s precept was introduced for the express purpose of excluding the inference 
that a man with two sons might give one in adoption. The Dattaka Chand- 
rika. See. 1, 29 and 30, declares the same law. The precepts are precise, and 
yet their Lordships cannot find that anybody asserts them to be law in any 
but the religious sense. 

Another precept is that a Hindu wishing to adopt a son shouldi 
adopt the son of his whole brother in preference to any other person. That 
question came before this Board in the year 1878 in a case in which the 
Subordinate Judge had hold the adoption to be invalid for violation of this 
precept, and the High Court were of a contrary opinion. This Board held 
that the terms of the precept were contained in both the Dattaka Mimamsa and 
the Dattaka Chandrika, and they are founded on the Mitakshara. Neverthe¬ 
less they held that it is not a precept of law. They referred to the opinions of 
English text writers to support them. No decision in point was cited, and 
probably there is none in the books. 

One of the conditions for adoption laid down by Manu in the passage first- 
quoted from him is that there must be distress. This is emphasized in the Mitak¬ 
shara, Chap. 1, Sec. 11, Para. 10: The son shall not be given unless there bo- 
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’distress,” which appears to mean that the giver must be in distress. "This 
prohibition,” it continues, " regards the giver,” and then occur the words " not 
the taker,” apparently interpolated by the learned Benares lady who wrote 
under the name of Balam Bhatta. The Dattaka Mimamsa, Sac. IV, 20, says: 
"No distress existing, the giver commits a sin on account of the prohibition. ” 
If then the giver commits a sin the taker who enablto him to do it cannot be 
Iree from sin; and if the commission of a sin makes the transaction void in 
lava there can be no gift and consequently [4813 do adoption. And yet nobody 
contends for the legal force of this prohibition. It does not appear that in cases 
of adoption any inquiry is ever made about the distress of the natural father. 

It is clear that the principle laid down so confidently by Mr. Justice MiTTER 
as paramount in oases of adoption is repeatedly repudiated in practice ; and in 
the Bengal case next to be cited the learned Judges while following the conclu¬ 
sion of their predecessors, dissociated themselves from the fundamental reason 
assigned for it. 

Moreover this sweeping doctrine of Mr. Justice MiTTER is not consistent 
with the prevalence of exceptional customs or other interferences with the law. 
The extent to which the Smritis admit of special customs has not been argued 
in these cases and their Lordships cannot easily form any judicial opinion about 
it. But in a discussion about the sources of Hindu law by Dr. Jolly published 
in 1883 (see p. 33), that learned Sanskrit scholar states grounds for holding that 
customs are only recognised by the Smritis when they do not contravene 
divine laws. 

Mr. Arathoon has impressed upon their Lordships more than once during this 
argument that the texts lie relies on are held to emanate from the Divine Power. 
If then that Power has said that certain modes of adoption shall be null and 
void, how can any human practices lawfully limit its operation ? And yet the 
validity of local or tribal customs to adopt only sons is asserted by every jurist. 
In the Punjab such a custom is received as the general law of that large area, 
and it governs the relations of the eight millions or so of the Hindus (Jats, 
Brahmans, llajputs, and others) who live there: and that, though the sources 
of their law are the same Smritis whicli are followed in other parts of India. 
The inference is that among numerous Hindu communities the prohibition of 
the Smritis on this point has not been received as invalidating the transaction. 

Again, if the religious and legal injunctions were co-extensive, it would 
place both Courts of justice and Legislatures in a very [4823 delicate position 
when dealing with such matters. Suppose that in this Madras case the Court 
had upheld the plea of estoppel ; it W'ould have set up a judicial rule to bar the 
working of a divine law. Suppose that the statutory six years had elapsed 
and that the suit had been barred by time ; then the Legislature would be 
interfering to bar the working of a divine law. In each case a separation would 
have been made between those religious and temporal aspects which MiTTBR, J., 
declares to be wholly inseparable. Yet the British rulers of India have in 
few things been more careful than in avoiding interference with the religious 
tenets of the Indian peoples. They provide for the peace and stability of fami¬ 
lies by imposing limits on attempts to disturb the possession of pi'operty and 
the personal legal status of individuals. With the religious side of such matters 
they do not pretend to interfere. But the position is altered if the validity of 
temporal arrangements on which temporal Courts are asked to decide is to be 
made subordinate to inquiries into religious beliefs. 

No system of law makes the province of legal obligation co-extensive with 
that of religious or moral obligation. .A man may, in his conduct or in the 
•disposition of his property, disregard the plainest dictates of duty. He may 
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prefer an unworthy stranger to those who have the strongest natural claiiUB 
upon him. He may be ungrateful, selfish, cruel, treacherous to those 
have confided in him and whose affection for him have ruined them. And 
yet he may be within his legal rights. The Hindu sages doubtless saw this 
distinction as clearly as we do, and the precepts they have given for the guid¬ 
ance of life must be construed with reference to it. If a transaction is declared 
to be null and void in law, whether on a religious ground or another, it is so; 
and if its nullity is a necessary implication from a condemnation of it, the law 
must be so declared. But the mere fact that a transaction is condenoned in 
books like the Smritis does not necessarily prove it to be void. It raises the 
question what kind of condemnation is meant. 

[483] It is true that the learned Judges Ml'fTER and JACKSON refer to 
the texts of the Dattaka Mimamsa and Chandrika. But according to the 
paramount principle laid down by them those texts could only be read in one 
way. That principle is in fact the sole ground of the decision, and as it 
cannot be admitted the decision is deprived of weight. 

The next case in Bengal was decided in the year 1878 by Chief Justice 
Garth and Mr. Justice Markby, Manick Chunder Dutt v. Bhuggobutty Dossee^ 
(1878) I. L. R., 3 Cal., 443. In delivering judgment Sir W. Markby reviewa 
with great care and discrimination the then existing authorities, judicial and 
non-judicial, and he shows that only in four cases had the point been brought 
before the Highest Courts of Appeal in India. There had been no decision 
at that time in Allahabad. The Madras High Court supported the 
adoption: so apparently did the Bombay High Court, for the judgment, 
of Chief Justice WestROPP which threw doubt upon the point, though’ 
delivered in 1876 was not reported as early as 1878. The learned Judge 
states the ground of his decision thus ; “ It appears to me therefore that the 
vast preponderance of authority, if not the entire authoidty in Bengal, is against 
the validity of the adoption of an only son, and if we were to hold the adoption 
of the plaintiff in this case to be valid it would be necessary to overrule both the 
carefully considered decision of JaCKSON and Dwarkanath Mitter, JJ., and' 
the equally careful decision of four Judges of the Sudder Court. This of course' 
could only be done by a full bench. But wo could only refer the case to a 
full bench if there is a conflict of authority, or if we ourselves differ from these 
decisions. Having gone through all the cases with great care I do not think it 
can be said that there is any such conflict of authority in Bengal as to justify 
us in referring the case to a full bench on that ground, and I am not prepared 
to refer the case to a full bench upon the ground that I myself think the 
adoption of an only son valid. On the contrary, on the best consideration I 
[484] have been able to give to the authorities, I think such an adoption 
ought in Bengal to be held to be invalid wherever the effect of holding such 
adoption to be valid would be to extinguish the lineage of the natural father 
and so to deprive the ancestors of the adopted son of the means of salvation.” 

This is a very instructive judgment and entitled on all grounds to great 
respect; and it is with great respect that their Lordships, being obliged to 
differ either from it or from other High Courts, proceed to note some points 
which detract from its weight. As to the vast preponderance of authority in 
Bengal, there were only two decided cases. One was before the Sudder Dewani 
Adalat and is reported in 3 Select Reports, p. 232. The report does not show 
any examination of the question by the learned Judges themselves. Their 
decision appears to rest wholly upon the opinion of Pandits, who in their turn 
content themselves with a simple citation of texts. The other decision rests 
entirely on a principle which is untenable, as Sir W. I^Iarkby himself showed tha 
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year before in the ease of Janokee Dehea. Moreover the Court in 1878 hardly 
addressed itself to the question why the injunctions relating to the only son 
are imperative and legal while those which relate to the eldest son are only 
monitory or religious. In 1877 Sir W. Mabkby says that while the latter 
prohibition is only monitory the former is clear ; referring, as their Lordships 
suppose, to the differences of expression in Colebrooke’s translation of the 
Mitakshara. In 1878 he intimates that the stronger objection to the adoption 
of an only son is based on religious grounds, on which their Lordships remark 
that Manu ascribes a character to the eldest son which affords strong religious 
grounds against his adoption, and that they do not find themselves competent 
to put such grounds in the balance against one another, so as to decide which 
is the stronger. 

On this point they add that there seeihs to have been a great deal of 
exaggeration used in urging the religious topic throughout this controversy; 
especially in later times. Manu says that by the eldest son as soon as born a 
man discharges his debt to his [485] progenitors; and it is through that 
son that he attains immortality. According to him the son serves his father's 
spiritual welfare at the moment of his birth. There is no intimation that if 
the boy dies the next day, or fails to have a son, this service is obliterated. 
Why then should it be so if the boy is adopted ? It is true that Manu attri¬ 
butes additional value to the first born’s son and grandson. It may be that 
such further benefit is lost by adoption, as it would be by death, but that is 
a very different thing from depriving the ancestors of the adopted son of the 
means of salvation, which have been already attained. Vasisbtha, whose 
text is the fundamental one, does not rest his injunction on spiritual benefit 
at all, but he says that the only son is to continue the line of his ancestors; 
one of the very commonest of human motives for desiring legitimate issue. 
Nor does he make any allusion to “Put” here, or, if Mr. Justice Knox is 
right, elsewhere. If he was really thinking of the spiritual benefits of the son’s 
ancestors as the ruling consideration, it is inexplicable that he should not 
have said so. Moreover, their Lordships asked during the argument 
why a man who had given a natural son in adoption could not afterwards, 
if he was so minded, adopt another .and neither authority nor reason was 
adduced to show that he could not. 

That is the state of authorities in Bengal. The question has never come 
before a Full Bench, and it seems to their Lordships that there is only one 
decision, viz., that of 1878, to which great weight is to be attached. 

In Bombay, after a Division Bench had decided in favour of validity, the 
question was discussed before another Division Bench in the year 1875 ; Laksh- 
mapva v. Ramava, (1875) 12 Bom. H. C. Rep., 364. The case was decided 
on another ground, as has been mentioned above. But the Chief Justice, Sir 
M. Westbopp, delivered an elaborate judgment containing his reasons for hold¬ 
ing the adoption of an only son to be invalid. Those reasons appear 
to have been adopted by the Court including Sir M. WESTBOPP himself in 
[486] a subsequent case which was decided in 1879 but has never been 
reported. In 1889 the question was referred to a Full Bench, who simply 
followed the unreported case. See I. L. R., 14 Bom., 249. Sir C. Sarjent, 
then Chief Justice, delivered judgment. He pointed out that prior to Laksh- 
mappa v. Ramava the decisions in Bombay were in favour of validity ; that 
the judgment of Sir M. WESTBOPP in that case was the first that treated the 
point with due consideration ; and that as the opinion there expressed had 
been adopted by a Full Bench, it was not proper to review it. The decision 
was necessarily in favour of invalidity. The law in Bombay therefore rests 
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on the authority of the unreported case of 1879, which itself rests on the 
reasoning contained in the judgment of 1875. 

In that judgment the learned Chief Justice makes more elaborate reference 
to the Smritis than is contained in any judgment earlier than the present Allaha¬ 
bad case. He dwells emphatically on Colebrooke’s translation of the Mitakshara, 
showing that with regard to the only son the expression must not, and with 
regard to the eldest the expression “ should not,” is employed. He adds that 
the distinction is even more strongly marked in the Mayukha, which is received 
as a high authority in Bombay. On this point their liordships interpolate 
again the remark that they are not retrying the Bombay decision and that the 
effect of the Mayukha has not been argued before them. He then^ examines 
decisions by Bombay Courts prior to the establishment of the High Court, 
which certainly exhibit a confusion of legal opinion. The authority of the 
High Court up to 1875, though not perhaps very decisive, was in favour of 
validity. From this, and from the decision of the Madras Court, the learned 
Chief Justice differs. He cites the passages of Smritis and law books and 
English toxt-writers with which we have now' been made familiar. And his 
decision apparently is founded on the language of Colebrooke’s Mitakshara and 
on the judgment of Mr. Justice MlTTKR. Their Lordships have already stated 
their reasons for thinking that the latter of these foundations is unsound. The 
value of the former will be examined presently. [487] They have also stated 
above that the point actually decided in this case is a novel suggestion of the 
learned Chief Justice, and is unsustainable in principle, and unsupported by 
authority unless there be something peculiar to Bombay to support it. 

Before leaving this judgment their Lordships ought to state their concur¬ 
rence with the learned Chief Justice in his remarks on the so-called doctrine 
of factum valet. That unhappily expressed maxim clearly causes trouble in 
Indian Courts. Sir M. Wbstropp is quite right in pointing out that if the 
factum, the external act, is void in law, there is no room for the application 
of the maxim. The truth is that the two halves of the maxim apply to two 
different departments of life. Many things which ought not to be done in 
point of morals or religion are valid in point of law. But it is nonsensical to 
apply the whole maxim to the same class of actions and to say that what ought 
not to be done in morals stands good in morals, or what ought not to be dona 
in law stands good in law. Sir M. Westkopp has, not without cause, reduced 
the ambiguous maxim to its proper meaning. 

Such was the state of judicia authority in India prior to the present 
oases. For as regards the Punjab, it is true that in the early days of the Chief 
Court Judges have pronounced opinions in favour of the adoption under general 
Hindu law; and in 1874 Melville and Thornton JJ., pointed out that the 
turning point of the controversy was Mr. Justice Mitter’S judgment of 1868. 
But after the first reported case in 1867, the decisions there have turned on the 
popular customs into which the Oovernment had the prudence to inquire im¬ 
mediately after the annexation, and which they made the foundation of law. 
The Punjab therefore may be omitted in our estimate of judicial authority. 
The reasons against the validity of the adoption of an only son are contained in 
the three judgments of the learned Judges Mitter, Markby, and Westropp. 
The point has never come before this Board for decision. It has been alluded 
to in two cases but in so indirect a way that though the authority of the Board 
is relied on by both sides, it is not available for either. The foregoing remarks 
represent all [488] the light which has been thrown on the Smritis to which 
after all we must recur to decide the question. 
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In addition to the remarks already made on the bearing of Manu’s texts, 
lihose of Mr. Justice Knox upon his silence are worthy of attention. Manu 
mentions three conditions for a good gift of a boy in adoption. The natural 
father must be in distress ; the boy must be " similar,” apparently meaning of 
the same caste with the adoptive father ; and he must be ail'ectionate. Nothing 
is said about his having brothers, w'hich is now represented as a vital condition 
the breach of which is a sin, a heinous crime as some writers have called it, 
and as annulling the transaction. It seems very unlikely that Manu should 
either have viewed it in that light, or with his very high notions of the value 
of the first-born should have overlooked the point altogether. 

The crucial text is that of Vasishtha. He first states the parents’ power 
in the most sweeping terms, and derives it from causes affecting every child 
that is born into the world. The power is to later ideas, whether Hindu or 
English, an extravagant one ; but it accords with what we know of the early 
stages of other nations and probably did not shock the contemporaries of 
Vasishtha, though the sage Apastamba, who is perhaps of equal antiquity,denies 
the right to give away or sell a child (Prasna II, Patala 6, Khanda 13, paras. 6— 
11). A man may sell his son—no restriction of purpose is expressed—or he may 
even abandon him. But then comes an injunction expressed in terms which may 
amount to a command or may be only a recommendation, viz., that an only son 
should not be given or accepted. The first remark to bo made upon this is akin 
to the one just made upon Manu. If Vasishtha intended to except an only 
son from the father’s power to give in adoption why did he not say so ? It 
would have been much more simple. But he first states the power, and far 
greater powers, in the broadest terms, and then adds a qualification which is, 
to put it at the highest, in ambiguous terms. That looks much more like 
an appeal to the moral sense not to exercise the power than a denial 
[489] of its existence. In this respect the case resembles that of the father’s 
power to alienate family property : which indeed is the light in which Vasishtha 
seems to regard a son. The power is given, while the action is condemned 
in terms consistent with actual prohibition. After long controversy it has 
been settled by a great preponderance of Indian authority culminating in a 
decision by this Board, that the power exists, and that the prohibition, though 
a solemn warning as to the spiritual responsibility of exercising it, is not 
efficacious in law. 

In examining this question their Lordships are again at great disadvan¬ 
tage in not knowing Sanskrit. In the absence of agreement among Sanskrit 
students they cannot adopt the representations made, though by learned 
men, to the effect that as a matter of grammar Vasishtha’s injunction 
imports admonition rather tiian command. So with respect to what has been 
called Jaimini’s rule, which is so much relied on by Chief Justice Edge. That 
author who wrote in the 13th century appears to have been received as a high 
authority on the interpretation of Smriti texts. He lays down the rule that 
all precepts supported by the assignment of a reason are to be taken as 
recommendations only. That, if sound, would be conclusive as to Vasishtha’s 
text. But it is rather startling, and a very intimate acquaintance with the 
Smritis would be needed before admitting its truth. It has not been brought 
forward in any case prior to this case from Allahabad. It may, however, fairly 
be argued that one who, having the power to give an absolute command, gives 
an injunction not expressed in unambiguous terms of absolute command but 
resting on a reason, is addressing himself rather to the moral sense of his 
ihearers than to their duty of implicit obedience. So far Vasishtha’s reason, 
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founded as it is on temporal and not on religious considerations, gives some,, 
though not every strong, support to the respondent’s theory. 

The text of Saunaka is open to two obvious remarks. One is the 

injunction not to give an only son is couched in the same terms as the injunc¬ 
tion to give a son if there are more than two. The latter of these cannot 
possibly be [490] obligatory. The other remark is that, as Nanda Pandita in- 
the Dattaka Mimamsa points out, Saunaka in effect prohibits a gift in adoption 
when there are only two sons; and that is a prohibition which has never been 
regarded as obligatory. Saunaka does not help the appellants, but rather* 
lends weight against them. 

Then comes the Mitakshara. We have seen that Sir M. WeSTROPP empha¬ 
tically, and Sir W. MauKBY possibly, rely on the difference of expressions- 
in Golebrooke's translation. The passages from their judgments have 
been quoted above, and so have the passages from the Mitakshara (Sec. 1,. 
Ch. XI, paras. 10, 11, 12). Now it has been brought out in the argu¬ 
ments that precisely the same expressions of injunction are used by the- 
author in the-se three paragraphs. To fortify their knowledge their Lordships 
have inquired of one of the most eminent of Sanskrit scholars. Professor Max* 
Muller, and he has courteously informed them shat as a matter of fact the 
three expressions are identical, and as a matter of grammar are, in hiS' 
judgment, equally capable of expressing obligation or recommendation. Now 
paragraphs 10 and 12 have been observed on before. It has been placed 
beyond dispute in point of law that neither is obligatory. It requires some 
good reason to show why, when the same expression is used in three consecu¬ 
tive sentences, it should be construed one way in the first and third and another 
way in the middle one. No such reason has been given. It is an unfortunate 
thing that in translating a law book Colebrooke should have used different 
English words to represent the same Sanskrit word. He has certainly misled 
at least one Judge in a leading case. As the matter is now shown to stand,, 
the Mitakshara must bo taken to bear strongly against the appellants. 

In intimating that Sir M. Westropp was misled by Colebrooke their Lord¬ 
ships have not overlooked the fact that in 1889 Sir C. Sarjent thought that 
Sir M. Westropp was aware of the state of the Sanskrit text. It seems,, 
however, next to impossible that Sir M. WESTROPP should have known that 
Golebrooke’s variations of expression were not authorised by the original,. 
[491] and should have said nothing about it; seeing that it deprives his em¬ 
phatic reference to those variations of all meaning. If indeed he knew the state- 
of the Sanskrit text and thought it so immaterial as not to deserve notice, he 
practically treated Colebrooke as the original authority and his reasoning does 
not thereby gain but loses in force. 

The material passages in the two Dattaka books have been indicated before 
and remarks have been made on those which quote and comment on Saunaka. 
It seems to their Lordships that the authors, who bring in the older texts 
at every turn, did not mean to do more than repeat and enforce them. If- 
they were clearly laying down any additional precepts or authoritative 
interpretations of ambiguities, then, though, as Mr. Justice Knox points out, 
such comments should be received with some caution, they should also be 
received with due regard to the authority which the books have acquired, fiut 
on this topic the writers seem anxious to found themselves entirely on the 
Smritis and to refer their readers back to them. Certainly on the crucial point 
now in issue they throw no light at all. They do not touch the question 
whether the injunction not to adopt only sons is a matter of positive law or 
only addressed to the moral sense. And yet Jaimini’^ treatise written some- 
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oenturies earlier than the Dattaka Mimamsa must have made the latter of the 
writers, if not both, familiar with the importance of that distinction. 

It is, however, worth while to observe how Nanda Pandita deals with the 
eonsequenoes of a forbidden adoption. He quotes Manu’s requirement that 
the adopted son should be " similar,” and he says (Sec. 11, paras. 22, 23), 
Hence it is established that one of a different class cannot be adopted as a 
son.” In Sec, 111, he recurs to that prohibition and asks " should this rule be 
transgressed what would be the case ? ” Then he deduces from texts of 
Saunakaand Katyayana, that the adopted son shall not share in the inheritance, 
but shall be entitled to food and raiment. So that the adoption is not void, 
but the son of the wrong class is reduced to a claim for maintenance only. 
With this exception [492] which favours the appellants’ theory, it seems to 
their Lordships that these two treatises leave the question exactly where it 
stands on the earlier authorities. 

Prom both the Courts below we learn that there is no resentment excited 
by this kind of adoption. The District Judge of Godavry says “ the people 
have settled down under the law enunciated in 1862.” He can hardly 
recollect the state of things prior to 1862 ; but his statement of the present state 
of things is founded on personal knowledge. Whether the people have 
settled down under the High Court decisions, a result which is usually of very 
slow growth if it takes place at all, or whether, as is more probable, that deci¬ 
sion was in accordance with the ordinary existing ideas and practice, we are 
told that in point of fact there is no conflict between the declared law and the 
feelings of the people. Nor is there any indication that there ever was such a 
conflict. In Allahabad the parties are Agarwala Banias of Benares, who are, 
as two of the learned Judges below state, specially careful of caste and 
religious observance. The adoption was twenty years old and no caste 
penalties had followed it. These things do not prove a custom, but they do 
tend to prove that among orthodox Hindus the adoption of only sons has never 
been so inculcated as a sin by their teachers as to excite abhorrence or social 
hostility, such as we know to follow some other breaches of their religious laws. 
That the practice is a frequent one is shown by the frequency of litigated cases, 
which must be quite insignificant in number as compared with those that actu¬ 
ally occur, and from the establishment of customs authorising it in various 
places. This is not one of the cases in which people are tempted by appetite 
to break an acknowledged law. It is inconceivable that the choice of an only 
son for adoption can in any large number of cases proceed from any other 
cause than a conviction of its suitability to the circumstances. That is a 
family matter which a wise lawgiver, while warning parties of their spiritual 
responsibility, would yet leave it possible for them to do. The Hindu 
sages appear to have taken that course in this and kindred matters. 

[493] Their Lordships then have a case before them of which the broad 
outlines are as follows. Old books, looked on as divine, give to the father 
plenary powers over his sons. The same books discountenance the giving of an 
only son in terms which may be construed as a positive command making the 
gift void or as a warning pointing out the mischief of the act but leaving indivi¬ 
dual men to do it at their peril. The books contain no express statement which 
kind of injunction is meant. The practice of such adoption is frequent. Over 
some substantial portions of Hindu society it is established as a legal custom, 
whatever may be the general law. In other very large portions it is held to 
be part of the general Hindu law. Nowhere is it known to be followed by 
hatred or social penalties. Pausing there, the case is one in which if the 
authoritative precepts #ire evenly balanced between the two constructions, th& 
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deoisioQ should be in favour of that which does not annul transactions accept¬ 
able to multitudes of families, and which allows individual freedom of choice. 

But what says authority ? Private commentators are at variance with 
one another; judicial tribunals are at variance with one another; and it has 
come to this, that in one of the five great divisions of India the practice is 
established as a legal custom, and of the four High Courts which preside over 
the other four great divisions, two adopt one of the constructions and two 
tile other. So far as nnere official authority goes there is as much in favour 
of the law of free choice as of the law of restriction. The final judicial autho¬ 
rity rests with the Queen in Council. In advising Her Majesty their Lord- 
ships have to weigh the several judicial utterances. They find three leading 
ones in favour of the restrictive construction. The earliest of them (in Bengal 
1868) is grounded on a palpably unsound principle and loses its weight. 
The second in time (Bomhay 1875) is grounded in part on the first and to that 
extent shares its infirmity ; and in part on texts of the Mitakshara which are 
found to be misleading. So that it too loses its weight. The third (Bengal 
1878) is grounded partly on the first, and to that extent shares its infirmity ; 
but it rests in [494] great measure on more solid ground, viz., an examination 
of commentators and of decided cases. It fails, however, to meet the difficulty 
of distinguishing between the injunction not to adopt an only son and other 
prohibitive injunctions concerning adoptions which are received as only 
recommendatory ; the only discoverable grounds of distinction being the texts 
of the Mitakshara which are misleading, and the greater amount of religious 
peril incurred hy parting with an only son, which is a very uncertain and 
unsafe subject of comparison. The judicial reasoning then in favour of the 
restrictive construction is far from convincing. That the earliest Madras 
decision rested in part on a misapprehension of previous authority has been 
pointed out; and the Madras reports do not supply any close examination of 
the old texts or any additional strength to the reasoning on them. The Allaha¬ 
bad Courts have bestowed the greatest care on the examination of those texts, 
and the main lines of their arguments, not necessarily all the by-ways of them, 
■command their Lordships' assent. Upon their own examination of the Smritis 
their Lordships find them by no means equally balanced between the two con¬ 
structions, but with a decided preponderance in favour of that which treats the 
disputed injunctions as only monitory and as leaving individual freedom of 
choice. They find themselves able to say witli as much confidence as is 
consistent with the consciousness that able and learned men think otherwise, 
that the High Courts of Allahabad and Madr.vs have rightly interpreted the 
law and rightly decided the cases under appeal. 

Their Lordships have been reminded of the length of time for which 
the law must have been considered as settled in Bombay and Calcutta. 
A similar consideration affected the Courts of Madras and Allahabad and 
is remarked on by both. The time is not very long in any of the four 
provinces, but it is long enough to increase the gravity of the questions in 
these appeals. In estimating the weight of reasoning in the various litigated 
cases their Lordships have not forgotten the weight of the actual decisions ; 
that they represent the opinions of eminent and responsible men, 
[498] arrived at after public and anxious discussion carrying with them an 
authority not legally disputable in the provinces under their jurisdiction, and 
it may be affecting many minds and many titles to property or to personal 
status. Such decisions are not lightly to be set aside. A Court of Justice, 
which only declares the law and does not make it, cannot, as the Legislature 
■can, declare it with a reservation of titles acquired utvder a different view of 
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it. But their Lordships are placed in the position of being forced to differ 
with one set of Courts or the other. And so far as the fear of disturbance can 
affect the question, if it can rightly affect it at all, it inclines in favour of the 
law which gives freedom of choice. People may be disturbed at finding them¬ 
selves deprived of a power which they believed themselves to possess and may 
want to use. But they can hardly be disturbed at being told that they poss¬ 
ess a power which they did not suspect and need not exercise unless they 
choose. And so with titles. If these appeals were allowed, every adoption 
made in the North-West Provinces and in Madras under the views of the Taw 
as there laid down may he invalidated, and those cases must be numerous. 
Whereas in Bengal and Bombay the law now pronounced will only tend tO' 
invalidate those titles which have been acquired by the setting aside of com¬ 
pleted adoptions of only sons, and such cases are probably very few. Whether 
they demand statutory protection is a matter for the Legislature and not for 
their Lordships to consider. It is a matter of some satisfaction to their Lord- 
ships that their interpretation of the law results in that course which causes the 
least amount of disturbance. 

Their Lordships will humbly advise Her Majesty to dismiss both appeals 
and the appellants must pay the costs. 

Solicitors for Appellant —in the appeal from the North-West Pro¬ 
vinces :—Messrs. T. L. Wiison and Co. 

Solicitors for Bespondents Messrs. Pijke and Parrott. 

Solicitor for Appellant—in the appeal from Madras:—Mr. B. T. Tasker.. 

Solicitors for Respondents :—Messrs. Keen, Rogers, and Co. 

NOTES. 

C See Notes to 22 Mad., 398 in our I.L.B., Bcprints, 8 L.B,, Mad., 292.) 


[4963 The 16th and 20th February, and 11th March, 1699. 

Present; 

Lord Watson, Lord Hobhouse and Sir Richard Couch. 


Beni Ram and another.Plaintiffs 

versus 

Kundan Lai and others.Defendants. 


[On appeal from the High Court for the North-Western Provinces.] 

Law of landlord and tenant as to building by the tenant on the land — 
Acquiescence of lessor—Terms of special leave to appeal in this suit. 

A lessor is not restrained by any rule of equity from bringing a suit to evict a tenant, 
the term of whose lease has expired, merely by reason of that tenant’s having erected per¬ 
manent structures on the laud leased, such building having been within the knowledge of 
the lessor, and there not having been any interference on his part to prevent it. 

To raise an equitable estoppel against the lessor precluding him from suing, on the 
determination of the tenancy, for possession, the tenant should show facts sufficient to 
justify the legal inference that the lessor has by plain implication contracted that the right 
of tenancy should be changed into a right of permanent occupancy. Acquiescence by the 
lessor in this case was a legal inference to be drawn from such facts as were found. The 


661 





I.L.R. 21 All. 497 


BENI BAM &C. V. 


onus of establishing sufficient cause for an equitable estoppel had not been discharged .by the 
tenant in this instance. 

Bamaden v. Dyson, (1865) L. R., 1 E. and I. A., 129, and section 108 of the Transfer 
of Property Act, 1882, referred to. 

Special leave to appeal had been granted on terms that the appellants should be liable to 
pay the respondents’ costs in any event, if directed so to do. Costs were, however, directed 
to bo paid by the respondents. 

Appeal by special leave, on terms, from a decree (26th January 1894) of the 
High Court affirming a decree (21st April 1892) of the Subordinate Judge of 
Aligarh, who affirmed a decree (27th July 1891) of tho Munsif of Hathras, 
dismissing the appellants’ suit with costs. 

This suit was brought on the 30th August 1890 by the representatives of 
the original lessors of six bighas of land to dispossess the successors of the 
original lessees, and to obtain the removal of the houses built on the land. 
Special leave to appeal had been obtained by the plaintiffs, whose suit had 
been dismissed on the ground that sn equitable estoppel against them caused 
by their having acquiesced in the building, had been established. 

This leave to appeal was granted in regard to the question of law 
which the case presented. This was whether it was a good L497] ground of 
defence that predecessors in the tenancy had erected permanent buildings 
on the land, without the owners having interfered to prevent the building, 
which was within their knowledge. There was no stipulation that the tenants 
should have an extended term. 

The appellate Courts below had decided in favour of the defendants, on 
the ground of there liaving been an equitable estoppel upon the plaintiffs in 
consequence of their predecessors having acquiesced in the building. The 
original lease had been made in 1858 for the term of the settlement then 
current. The successors of the former owners of the land served the defend¬ 
ants with notice to quit possession on the 30th June 1890, with which notice 
the defendants had not complied. 

The facts of the case, the expiration of the original lease, and the bring¬ 
ing of the subsequent tenancy-at-will to an end, appear in their Lordships' 
judgment, as well as the decisions of the Courts below. 

Mr. H. Cowell, for the Appellants, argued that the lease of 1858 having 
expired and the subsequent tenancy having been determined by notice, the 
respondents had no right to resist eviction by the owner of the land. The 
tenants had built without having any good reason for believing that the land 
would be subject to their permanent occupancy. The inference drawn by 
the Courts below that the plaintiffs’ predecessors had acquiesced in the acts 
of the defendants in building on the land was not the well-founded, or legal, 
inference. The facts found by the two Courts must be accepted, but not 
the conclusion that the facts amounted to permission or acquiescence. He 
cited liamsden v. Dyson, (1865) L. R., 1 E. and I. A., 129, where it was decided 
that if a tenant so builds he does not, in the absence of special circumstances, 
acquire a right to prevent the landlord from taking possession of the land 
when the tenancy has been determined. The case was distinctly different from 
this, where a tenant builds in the belief that he is entitled [498] to claim, 
afterwards, a lease, and the landlord allows him so to build, knowing 
that the tenant is acting in that belief, and does not interfere to correct the 
error. There it might be that the tenant bad an equity to claim a lease. But 
nothing of the kind occurred here. 
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Mr. W. 3. Upjohn, Q. C., and Mr. Q. E. A. Boss, for the Beapondenta, 
referred to the qabuliyat containing the terma of the leaae of 1858. Therein 
was a clauae which, they contended, should be read as written in contemplation 
of a continuance of the relation of landlord and tenant after the time of the 
settlement then current. The Lower Appellate Court and the High Court in 
concurrence had found that the plaintiffs’ predecessors in interest had acquiesced 
in the erection of the buildings ; and it was argued that the above clause, 
coming from the lessors had justified the lessees in concluding that they would 
have some further interest after the expiration of the original term. There were 
then special circumstances. Again, thefiuding of acquiescence had been before 
the Court on a second appeal, which was confined to the question of law, and 
the High Court had rightly held that under the circumstances the appellants 
were estopped from suing to eject the respondents. Reference was made to 
the Transfer of Property Act, IV of 1882, section 108,els. {h)* and(p),+ and to 
Shibdas Bandapadhya v. Bamandas Mukhapadhya, (1871) 8 B. L. R., 237. 

Mr. H. Cowell, in reply, submitted that the respondents’ long resistance 
to a just claim was a ground for their being required to pay the costs of this 
appeal, notwithstanding that the special leave to appeal had been obtained on 
the terms that, if ordered so to do, the appellants would pay those costs. 

Their Lordships’ judgment was afterwards, on the 11th March, given by 

Lord Watson. 

In November 1858, Bhawain Das, and Dhani Ram, bankers of Hathras, 
and owners of the mauza Ramanpur, let to five tenants, whose interests are 
now represented by the respondents in this appeal, six bighas of land, for 
the term of the current [499] settlement, for the construction thereon of a 
saltpetre factory, at the annual rent of Rs. 28. The conditions of the lease appear 
from the qabuliyat executed by the tenants, on the 17th November 1858, 
which, so far as material, are as follows:—“That, until the lease money is 
continued to be paid, the malguzars (persons who pay the revenue) shall not 
be competent to dispossess me within the foresaid term, nor shall I be 
competent within it to give up the land. After the settlement, the parties shall 
be bound to carry out the order of the Government, if any, issued by it. I 
have therefore executed these presents, by way of a qabuliyat, in order that 
they may serve as evidence, and be of use in time of need.” 

The appellants having acquired, by purchase, the interest of the original 
lessors, on the let August 1859, served a notice upon the respondents requir¬ 
ing them to quit possession of the lands upon the 30th June 1,890. The 
respondents did not comply with the notice ; and the appellants, on the 30th 
August 1890, brought a suit for their ejectment in the Court of the Munsif of 
Hathras. The plaint inter alia craves decree for removal of the material of the 
houses built by the ancestors of the respondents lying on the said lands. 

The respondents, in their written statement, amongst other defences to 
the action, pleaded that the predecessors of the appellants, ‘after the completion 
of the saltpetre factory for which the lands were taken on lease, saw that from 
time to time houses were built, and the defendants, and the ancestors of the 
defendants, spent several thousands of rupees on building, and they instead of 
objecting, or prohibiting, induced the defendants and their ancestors to build.” 

• (.Seo. 108, clause (h ):— The lessee may remove, at any time during the continuance of 
the lease, all things which he has attached to the earth ; provided he leaves the property in 
the state in which he received it.] 

t [Sec. 108, danse fp) ;—He must not, without the lessor’s consent, erect on the pro¬ 
perty any permanent structure, except for agricultural purposes.] 
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The Mansif received evidence on nine issues, but in his judgment, whiohi 
was given on the 29th June 1886, he only dealt with the first and second of them. 
Upon the first, which related to an amendment obtained by the appellants, he 
found in their favour. Upon the second, he found that the notice of removal 
given by the appellants upon the Ist August 1889 was not according to 
[5003 law. With regard to the remaining issues, from three to nine inclusive, 
the learned Judge observed ;—"There is sufficient material to dispose of all theso 
issues, but since issue No. 2 is decided against the plaintiffs, and it is held 
that tlie suit must fail, there is no further necessity to enter into the trial of 
these issues.” Accordingly, in respect of his finding upon his second issue» 
he dismissed the suit. 


.\n appeal was taken from the Munsif’s judgment to the first appellate 
Court, being that of the Subordinate Judge of Aligarh, who, on the 21st April 
1892, affirmed the decree appealed from, although on a different ground. The 
Subordinate Judge dealt with three issues, the first and third having reference 
to the validity of the notice upon which the action of ejectment was based, and 
the second being:—“ Was the land in dispute only let for the construction of a 
saltpetre factory, and what is the effect of the plaintiffs or their predecessors 
having acquiesced in the defendants or their predecessors having built 
upon the land after the saltpetre factory had ceased to exist?” 


The Subordinate Judge, differing in opinion from the learned Munsif, held 
that the notice to quit possession, which the appellants had given, was valid 
in law. Upon the second issue, he found the following facts, upon which the 
decision of this appeal has come to depend :—"The tenancy, as I have already 
stated, was originally created for the construction of a saltpetre factory, but we 
have the evidence of the plaintiffs’ own witness Khyali Ram, and Chokey Lai, 
patwari of the village, to show that saltpetre was only manufactured here for 
four or five years ; that since 20 years shops have existed on the land, and that 
since 12 or 14 years pacca shops have been built. Inside the enclosure, the 
evidence shows, are rooms (?) erected 18 or 20 years ago, a pacca as well as a 
katcha well. It is also proved in the most unmistakeable manner that 
the former owner of the land saw the buildings and did not prohibit their 
construction. The plaintiff's’ evidence, moreover, shows that, even on their 
calculations the buildings cost Rs. 1,000, or Rs. 1,500. [801] The evidence 

of Gobind Prasad, their witness, is that the buildings cost about Rs. 900. 
Jugal Kishore makes them worth Rs. 800. Khyali Ram says nothing on the 
point, while the patwari deposes that the buildings ai-e worth Rs. 1,000 or 
Rs. 1,500. On the other hand, the defendant Kundan Lai and his witnesses’ 
evidence shows that there are 12 shops, some katcha and some pacca, now 
standing on this land ; that they have been built between Sambat 1918 and 
1935 ; that in addition to the shops are dalans and kothas, two wells, the one 
katcha and the other pacca, and a temple, all costing between three and four 
thousand rupees. The evidence also shows in the most unmistakeable manner, 
that not only did the original lessee not object to the enclosing of these 
buildings when they were being erected, and stood by, but that by continuing 
to receive rents from the leasees, even after the erection of the buildings, and 
even though the saltpetre factory, for which the land was let, had ceased 
to exist, he sanctioned the lessees doing so. His successors are therefore 
equitably estopped from now suing for the lessee’s ejectment. The case is 
governed by what was said in Gopi v. Bisheshwar (Weekly Notes for 1886, 
page 100).” 
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The rule or principle thus adopted by the Subordinate Judge, which is 
reported to have been laid down in Gopi v. Bisheshwar, ia thus stated by him: ~ 
** If a man permits another to build upon his land, and, with the knowledge 
that the building is being erected, stands by and does not prevent the other 
from doing so, then, no doubt, equity comes in, and by the rules of equity 
which in this respect are the same as the rules of law, he cannot eject that 
other person.” 

The case was then carried, by the present appellants, before the second 
appellate tribunal, the High Court at Allahabad, who, on the 26th January 
1894, confirmed the decision of the Subordinate Judge of Aligarh and dismissed 
the appeal, with costs. The learned .Judges of the High Court, without 
entering into any discussion of the other issue which the first appellate 
[S02] Court had decided in favour of the present appellants, said :—“ We need 
not go further into the construction that should be placed upon that lease, 
because we are of opinion tliat upon the finding of acquiescence, which we 
think was a right finding in this case, the appeal will have to be dismissed.” 
They accordingly disposed of the appeal on that ground alone. 

- It is to be regretted that the loose and inadequate statement of the rule 
of equity, which ia reported in Gopi v. Bisheshwar should have been accepted, 
apparently without much consideration, by the learned Judges of both appel¬ 
late Courts. The proposition, if it were carefully supplemented, might possi¬ 
bly be made to apply to the case where the owner of land sees another per¬ 
son erecting buildings upon it, and knowing that such other person is under 
the mistaken belief that the land is his own property, purposely abstains from 
interference, with the view of claiming tlie building when it ia erected. The 
findings of fact pronounced by the Subordinate Judge, which wore conclusive in 
the second appellate Court, and are equally binding upon tliis Board, show 
that the present is not a case of that kind. The respondents knew that the 
predecessors of the appellants wore the owners of the land let, and that their 
own title was limited to their occupation of the land as tenants, upon the 
terms and for the periods provided by the original lease of 1858. In order 
to raise the equitable estoppel which was enforced against the appellants by 
both the appellate Courts below, it was incumbe7it upon the respondents to 
show that the conduct of the owner, whether consisting in abstinence from 
interfering, or in active intervention, was suflicient to justify the legal inference 
that they had, by plain implication, contracted tliat the right of tenancy, 
under which the lessees originally obtained possession of the land, should be 
changed into a perpetual right of occupation. 

Their Lordships have had no difficulty in coming to the conclusion 
that the respondents have failed to discharge themselves of that omis. If 
there be one point settled in the equity law of England, it is, that in circum¬ 
stances similar to those of [803] the present case, the mere erection by the 
tenant of permanent structures upon the land let to him, in the knowledge of 
and without interference by his lessor, will not suffice to raise the equitable 
right against the latter which has been affirmed by the Courts below. It 
must also be kept in view that, in Indian law, the maxim “ quicquid inaedi- 
ficatur solo, solo cedit,” has no application to the present case. The rule 
established in India is that of section 108 of the Transfer of Property Act, 
which provides that “ the lessee may remove, at any time during the continu¬ 
ance of the lease, all things which he has attached to the eartli; provided he 
leaves the property in the state in which he received it.” 

The leading authority of the law of England upon the point, is Bamsden 
v. Dyson and Thornton, (1866) L. R., 1 E,, and I. A., 129. In that case, the 


9 ALL.—84 


665 



I.L.R. 21 All. 504 


BENI RAM &C. V. 


Vice-Chancellor (Sir J. Stuart) had held that Sir J. Ramsden, the owner, was 
estopped in equity from bringing ejectment against the defendants, his tenants, 
by reason of the defendants having been permitted, in the knowledge of their 
lessor, to build valuable and permanent structures upon the land demised to 
them. The judgment of the Viee-Ghancellor was reversed in the House of 
Lords, by the Lord Chancellor, (Granworth), Lord Wensleydale and Lord 
Westbury, dissentiente Lord Kingsdown. 

The Lord Chancellor (at p. 141 of the report) said :— It follows as a 
corollary from these rules, or, perhaps, it would be more accurate to say it 
forms part of them, that if my tenant builds on land which he holds under 
me, he does not thereby, in the absence of special circumstances, acquire 
any right to prevent me from taking possession of the land and buildings 
when the tenancy has determined. lie know the extent of his interest, 
and it was his folly to expend money upon a title which he knew would or 
might soon come to an end.” The noble and learned Lord, in his opinion, 
which is expressed at considerable length, appears to me to indicate some 
[S04] at least of the special circumstances which might suffice to raise 
an estoppel against the lessor. It was strongly urged for the defendants, 
at the Bar of the House, that Sir .T. Ramsden had made representa¬ 
tions “ which might fairly be supposed to lead his tenants at will or from 
year to year to expend money in building, in the belief that by building 
they acquired a title which ho could never disturb.” I do not find that the 
noble and learned Lord indicated any opinion that, if such representations had 
actually been made by the lessor, they would not have been sufficient to show 
the terms of a contract which might bo enforced in a Court of Equity. But 
ho rejected the plea on the double ground (1) that the alleged communications 
wore not proved to have been suflicient for that purpose, and (2) that the 
representations, if they had been sufficient to raise an implied contract, were 
not binding upon the lessor, inasmuch as they proceeded from an estate agent, 
and were not shown to have been made by him, in the knowledge and with 
the authority of the lessor. 

The respondents, in their appeal case lodged before this Board, relied 
exclusively upon their plea of acquie-scence, which had been sustained by 
both the appellate Courts below. In their argument, the learned Counsel by 
whom they were represented, ably urged that plea, but frequently digressed 
into other points raised in the case, always with the explanation that these 
digressions were meant to aid the plea of acquiescence. They also argued that 
their Lordships could not competently disturb the judgment to the effect 
that there had been acquiescence, inasmuch as it was a concurrent finding of 
the appellate Courts. The argument was palpably erroneous. Their Lord- 
ships were bound by, and have accepted as final, the findings of the Subordi¬ 
nate Judge of Aligarh upon the facts from which acquiescence might or might 
not be inferred. But acquiescence is not a question of fact, but of legal 
inference from the facts so found ; and upon it the judgments of the appellate 
Courts are not final. 

[606] Their Lordships will therefore humbly advise Her Majesty to 
reverse all the judgments appealed from, and to give the appellants decree of 
ejectment in terras of their plaint ; to order that the costs, if any, already 
paid by the appellants, under the decrees respectively of the Munsif of Hathras, 
the Subordinate Judge of Aligarh, and the High Court at Allahabad, be repaid 
to the appellants by the respondents ; and that there be no costs of suit in 


666 



SUNDAN LAL &0. [1899] t.L.R. 21 All. 505 

the Courts below paid to or by either of the parties. The respondents must 
pay to the appellants the costs of this appeal. 

Appeal allowed. 

Solicitors for the Appellants—Messrs. Ranken Ford, Ford and Chester, 
Solicitors for the Bespondents, Kundan Lai and Birj Lai—Messrs. Borrow 
and Rogers. 


NOTES. 

C I. BELIEF OF THE BUILDER.— 

There must be a mistaken belief in the builder that the land was his own in addition to 
the silence of the lessor:—(1908) 1 1. C., 821 (All.) ; (1906) 33 Cal., 1119 (buildings erected by 
the Dayabhaga son on the property of the father) ; (1907) 29 All., 652 (buildings on the 
abadiland); (1902) 22 A. W. N., 60 ; (1906) 3 C. L. J., 616; (1899) 19 A. W. N., 191 : 
(1904) 4 A. L. J., 252 n (non-iiiterfaranoe when one’s property was .sold) ; (1910) 36 Bom., 
182 (building on Government land with knowledge of want of title). In (1904) A. W. N., 
70, such belief was found to have been proved. To resist ejectment by a tenant on the ground 
that the tenancy is a permanent one, and that the landlord stood by and permitted him (the 
tenant) to erect pitccn buildings on the land in the belief that the said tenancy was a perma¬ 
nent one, it is incumbent on the tenant to show that in erecting the building he was acting 
under an honest belief that ho had a permanent right in the land, and the landlord, knowing 
that ho (the tenant) was acting under such belief, stood by and allowed him to go on with 
the construction of the buildings :— (1900) 27 Cal., 570. 

In (1910) 37 Mad., 1 it was held as follows :—“ If a tenant knowing that he has not a 
permanent occupancy right in the land in his possession makes improvements without any 
hope or expectation in himself created or encouraged by the landlord, he cannot claim 
compensation for the value of such improvements. Even if the landlord knew that the 
tenant was making the improvements under a mistaken belief that he had occupancy rights 
in the land and merely kept quiet without interfering, there will be no estoppel against the 
landlord.” 

II. TENANT’S ERECTION OF PERMANENT BUILDINGS.— 

it was shwon in an exhaustive judgment by Sir V. Bhashyam Ayyangar, J. in (1902) 

27 Mad., 211 that by the Common Law of India, the tenant had the right to remove the 
superstructure of buildings erected by him, at or before the termination of the tenancy, and 
that he had not any right to compensation if he should surrender the land on the expiry of 
the tenancy without such removal. Tho rule laid down by s. 108 (/i) T, P. A. 1882, sub¬ 
stantially reproduces the law as it stood before the Act. Both under the Common Law of 
the land and under .s. 108 (ft) of the Transfer of Property Act, the lessee cannot, alter the 
termination of tho lease, remove the superstructure erected by him on tho demised land or 
claim compensation for the same froyu tho lessor, unless the lessor is estopped from contest¬ 
ing such a right:— Per WHITE, C. J. (cortfra SaNKABAN NAIR, J.) (1911) 11 I. C-, 745 
(Mad.) : 10 M. L. T., 193: 21 M. L. J., 891. 

III. INFERENCE OF PERMANENCY FROM ERECTIONS.— 

As regards the inference of permanent tenancy, see also (1901) 28 Cal., 738; (1905) 9 
C. W. N., 463; (1905) 32 Cal., 4i;;.51; (1901) 6 C. W. N., 846 ; (1902) 6 C. W. N., 362 ; 
(1912) P. R., 121, 

In (1906) 32 Cal., 648, the tenancy was from year to year but the parties contemplated 
from tho outset the erection of permanent buildings. 

For instances of cases where the Privy Council held that there was estoppel, see (1901) 

28 Oal., 693 (construction of canals) ; Plimmer v. Mayor etc. of Wellington, (1884) 9 A. C., 
699 (a ease of revocable license at first rendered irrevocable by subsequent conduct of the 
licensor). 
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IV. WHETHER A QUESTION OF FACT.— 

Satoppcl or acquioscenco is not a question of fact but one of inference from the faofce 
found (1904) 6 Bom. L. R., 440; (1906) 4 C. L. J., 198; (1908) P. L. R., 100. 
Implied prohibition is not a question of fact, but of legal inference from the facts found . 
(1899) 23 Bom., 789 (applied to authority to adopt). 


[ 21 AH. 505 ] 

'The 22nd February, and iiith March, 1899. 

Present: 

Lord Hobhuuse, Lord Macnaghten and Sir Richard Couch. 

Parsotam (lir.Plainbilf 

versus 

Narbada Gir.Defendant. 

On appeal from the High Court for the North-Western Provinces. 

Res judicata— Civil Procedure Code, section 13 — Prior decree between the 
same parties in the same claim, not arriving at a final decision. 

In a former suit between the same partie.s that were now in litigation, in which the 
same claim upon title was made, a decroo dismissed the -suit. But the judgment in the 
former suit .stated that it was left open to the plaintiff to sue again, and that no matters 
afieoting the rights of the parties were decided between them. Ilsld, that the prior decree 
was not a final decision within the meaning of section 13 of the Code of Civil Procedure, and 
the defence of res judicata was not maintained. 

Appeal from a decree (4th November 1896) of the High Court reversing a 
decree (29th June 1893) of the Subordinate Judge of Allahabad. 

This suit was hied on tho 3rd January 1893 by one Nepal Gir, upon whose 
decease during tho proceedings the present appellant was brought upon the 
record. The claim was against the respondent Narbada Gir, representative 
of Prasad Gir, deceased, for possession with mesne profits, of lands belonging 
to a religious institution, which lauds had been in the possession£606]of Prasad 
Gir in his lifetime. The plaint, which was based on an agreement registered 
on the 30th March 1868, stated the proceedings in a prior suit of 1885, disposed 
of by the High Court on the 8th March 1886, between the same parties. 

Tho defendant in his written statement beaded adjudication in that suit 
of the matters now in issue. 

The facts of the case, as well as the proceedings in both the suits, 
sufficiently appear in their Lordships' judgment on this appeal. 

The only questions now raised were whether or not this suit was barred, 
within section 13 of the Code of Civil Procedure, by the decree of theBth March 
1886, and whether or not there was any estoppel from the former proceedings. 

The Subordinate Judge held that the suit was not barred by that decree. 
He found in favour of tho plaintiff on all the issues ; and decreed possession 
with mesne profits for three years. 

On an appeal by the defendant to the High Court, the above was reversed. 

On the plaintiff’s appeal, Mr. A. Cohen, Q. C., and Mr. C. E. A. Boss, for 
the appellant, urged that there was nothing in the judgment and decree of the 
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High Court of the 8th March 1886 to prevent the plaintiff from bringing the 
present suit. 

Mr. J. D. Mayne and Mr. J. F. Kershatv, for the respondent, argued that 
the High Court was right in holding that material contentions of the appellant 
had been decided against him suSiciently to cause an estoppel, so that the 
present suit was barred. 

Mr. A. Cohen, Q.C., was not heard in reply. 

Their Lordships’ judgment was afterwards, on the 24th March, delivered 
by Lord Macnaghten. 

This is an appeal from a decree of the High Court at Allahabad. The 
plaintiff, Mahant Nepal Gir, who is now represented by the appellant, sued 
for recovery of possession of four villages. The suit was brought in the 
Court of the Judge of Small Causes at Allahabad exercising the powers of a 
[507] Subordinate Judge. He gave the plaintiff a decree which has been revers¬ 
ed by the learned Judges of the High Court, who dismissed the suit with costs. 

The facta of the case are few and simple and not in dispute. The whole 
argument before this Board turned upon the meaning and effect of a judgment 
of the High Court in a previous litigation between Mahant Nepal Gir and 
Prasad Gir, the person whom the defendant Narhada Gir claims to represent. 

The parties to the present suit are sannyasis or ascetics of a sect known 
as Baghambari from the name of their founder, who lived more than a hundred 
years ago. The gaddi or shrine of Baghambari, which appears to have been 
endowed with considerable property, was originally established in a house 
below the fort of Allahabad. This house was destroyed in the Mutiny and the 
gaddi was removed in consequence to an adjoining mauza called Baski. The 
manager of the gaddi at this time was Baba Bhola Gir. Bhola Gir died on 
the 8th of March 1868, leaving four chelas or disciples, Nepal Gir, Bijai Gir, 
Moti Gir and Prasad Gir. There seems to have been at first some dispute 
about the succession, but the diiferences, whatever they w'ere, were soon 
arranged. On the 25th of March 1868 the four chelas executed an ikrarnama 
or dhed of arrangement providing for the administration of the gaddi and 
division of offices between them. Nepal Gir became gaddi-nashin or head 
Mahant, Moti Gir Bhandari or treasurer and manager at Allahabad ; Bijai Gir 
manager of certain villages, and Prasad Gir manager of the villages in dispute. 

This ikrarnama was duly registered on the 30th of March 1868. It recites 
that Bhola Gir before his death gave the following direction to his four 
chelas in the presence of respectable people :—“ After me you four persona 
should by common consent become proprietors of all the properties 
belonging to the gaddi of Baba Baghambari and should maintain the 
property and management thereof as usual like myself. ” It thern goes on 
to declare that in compliance with that direction [508] and in order to 
avoid future disputes and to keep up the name and prestige of the gaddi and 
properties the four persons parties to the deed unanimously covenanted in the 
terms expressed in the following clauses. Clause J provided that Nopal Gir 
having been appointed Mahant should be installed as gaddi-nashin. Clause 
2 so far as material was in the following words 

“ 2ndly, that as formerly the name of Baba Bhola Gir was entered in ro.spect of the 
ilakas (villages) and the Mahant’s name was not entered, so the names of Bijai Gir and 
Prasad Gir be entered in respect of the ilakas and they should be pcsbwakar.s (heads) and 
managers of the property (ilak.as) and other affairs and .should maintaiji the management of 
receipts and disbursements in the same way as it had been before. But they on account of 
their names being entered or any other person for any reason neither have nor shall have 
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any right whatever nor even the Mahan t himself shall have any power of partition or tenl* 
porary or permanent transfer in respect of the whole or any part of the movable or immovable 
property because all the properties belong to the gaddi of Baba Baghambari and they are 
not meant for person or for any particular individual.” 

Clause 1 had provided for the expulsion of the gaddi-nashin in certain 
events. Clause 2 provided for the expulsion of any of the other three dis¬ 
covered doing any vicious act or any act disgracing the gaddi or contrary to 
the customs of the Math. ” Clause 3 provided that— 

‘‘As at present the disciples stay at ilakas (villages) and look after the management of 
cultivation and making collections of the ilakas like managers, so Bijai Gir and Prasad 
Gir should in the like manner live there as munaarims and managers and carry on the 
current affairs as usual. In case of their proving unfaithful and of misconduct the Mahant 
Moti Gir and the third person who might be left of good behaviour have and shall have 
power to turn them out with their mutual consent and consultation as an owner has in 
respect of the manager. ” 

Clause 4 provided for the duties to be undertaken by Moti Gir. Clause 5 
so far as material was as follows:— 

‘‘Sthly, that none of us either gaddi-nashin, peshwakar or another disciple or any one who 
may be the successive representative or disciple of any person shall have any power to act 
contrary to any of the terms of this document . . . and those who are our disciples 

should also live as usual in those ilakas of which wo are the managers in our stead ; but in 
case of misbehaviour the Mahant and Peshwakar have and shall have in every case authority 
to turn them out.” 

[609] On fcho terms of this ikrarnama Prasad Gir entered into possession 
of the villages in dispute. One of hi.s first acts after he obtained possession 
was to join with the other three persons parties to the deed in a petition for a 
certificate to enable the four to collect the debts duo to the estate of Bhola 
Gir. The petition was verified by a declaration signed by Prasad Gir himself. 
It set out Bhola Gir’s will as contained in the ikrarnama and proceeded to state 
that the petitioners in union among themselves for giving additional strength 
to the will having executed an ikrarnama on the 25th March 1863 "with the 
conditions eiiterod therein,” got it registered and according to the same mutation 
of names in their favour was effected, and that under the same they had been 
in possession and enjoyrasnt a.s proprietors of all good.s and properties (imlak) 
appertaining to the gaddi of Baghambari left by the deceased goshain. 

Whether in the interval between the execution of the ikrarnama and the 
end of the year 1881 Prasad Gir remitted any contribution in money or in kind 
from the estates under his management to the gaddi of Baghambari at Baski 
is a question about which a good deal of evidence was adduced which left the 
matter still in doubt. For the purpose of the present suit that question seems 
to be wholly immaterial. It is clear that from the commencement of the year 
1882, Prasad Gir made no remittance to the gaddi of Baghambari. In June 
1884 there was a meeting of the persons intere.sted, to which Prasad Gir, 
Moti Gir and the representatives of Bijai Gir, w'ho was then dead, were 
summoned. Moti Gir and the representatives of Bijai Gir attended and 
formally acknowledged the obligation incumbent upon them to act in conformity 
with the terms of tlio ikrarnama. Prasad Gir absented himself without making 
any excuse or sending any explanation of his conduct. The parties present 
resolved that Prasad Gir should be requested to state his intentions and furnish 
an account of the property under his management within a limited time and 
that then a further meeting should he convened to consider future proceedings. 
A notice to that effect with a copy of the [510] proceedings of the meeting of 
June 1884 was accordingly sent to Prasad Gir. Prasad Gir, however, paid no 
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attention to the summons, and treated the matter with absolute inditl'erence. 
Thereupon the Mahant Mepal Gir, Moti Gir and the representatives of Bijai 
Gir brought a suit to recover possession of the villages in dispute and for an 
aooount. 

Prasad Gir filed a written statement. He alleged that the villages in 
dispute did not belong to the gaddi of Baba Baghambari at Baski, but to the 
gaddi of Baba Baghambari at !Niria,one of the villages in dispute where Prasad 
Gir lived. He denied that he had executed the ikrarnama of March 1868. He 
pleaded that he had been in adverse possession for twelve years and that the 
plaintiffs’claim was barred by limitation. 

While the suit was pending, and after it had been partly beard, Prasad Gir 
died. On his death Narbada Gir who had taken possession of the villages in 
dispute claiming under Prasad Gir was brought upon the record, but 
no amendment was made, nor was any fresh issue directed. The Subordinate 
Judge found that the villages in dispute belonged to the gaddi of Baba 
Baghambari at Baski, that the ikrarnama of March 1868 was executed by Prasad 
Gir and that he never challenged its genuineness or validity until he filed his 
written statement. Ho negatived the plea of adverse possession. He 
held that if Prasad Gir had been alive the plaintiffs would have been 
entitled under the terms of the ikrarnama to oust him from the villages in 
dispute on account of his misconduct in not rendering account and sending 
profits to the gaddi and in claiming them as his own property. He further 
held that Narbada, assuming that he was Prasad Gir’s heir, could not retain 
possession of the villages in dispute against the will of the plaintiffs who were 
entitled to resume possession of the villages and to make a fresh arrangement for 
their management. He dismissed the claim foran account. Narbada, he said, 
bad not misappropriated the profits which the plaintiff's claimed, and as it was 
not proved that any personal estate of Prasad Gir had coma to his hands 
he could [811] not bo made accountable for the profits received by Prasad 
Gir. In the result therefore the calim for an account was dismissed, but 
the claim for possession was granted. 

Against this decree Narbada appealed. On the 8th of March 1886 the 
learned Judges who heard the appeal pronounced a judgment which unfortu¬ 
nately neither the High Court on tlie appeal in the present suit nor the learned 
counsel at the bar nor their Lordships are able to understand. They 
seem to have misapprehended the grounds of the .Subordinate Judge’s 
decision. They held Prasad Gir absolved apparently because it was not proved 
to their satisfaction that ha “ had acted as a person accountable to the gaddi.” 
“ The impression left upon our minds,” they said, " is that . . . there is good 
reason for believing that from 1868 down to his death Prasad Gir occupied 
and asserted an independent position in respect of the Niria Shrine.” So 
they held that t!ie suit would have failed against Prasad Gir if he had been 
alive, and accordingly they reversed the deci'oe and dismissed the suit against 
Narbada Gir us the legal representative of Prasad Gir with costs. But they 
concluded their judgment witli the following announcement—“ We think that 
the Subordinate Judge should, as we propose to do, have left it open to the 
plaintifl's, or rather Nepal Gir, to institute a suit against Narbada Gir personally 
in which a number of questions which as yet have never been raised or con¬ 
sidered can be properly dealt with and determined, and in liolding that the 
present suit failed as against Prasad Gir, wo leave untouched and undecided 
all matters affecting the rights of the plaintiff Nepal Gir on the one side and of 
Narbada Gir on the other.” 
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On the 30th of July 1892 Nepal Gir sent a notice to Narbada Gir, 
requesting him under threat of legal proceeding to come in and submit his 
accounts, treating him as “ manager and agent in charge” of property belong' 
ing to the gaddi of Baghambari. As Narbada Gir paid no attention to this 
notice the present suit was brought for the purpose [6123 of recovering posseS' 
sion of the villages in dispute. Narbada pleaded the defence of res judicata, 
adverse possession by Prasad Gir and title under Prasad Gir’s will, and refused 
to admit the validity and existence of the ikrarnatila of March 1868. 

The Subordinate Judge held that the suit was not barred by the decree 
of the High Court of tlio 8th of March 1886. He found in favour of the 
plaintiff on all the issues and gave a decree for possession with mesne profits 
for three years. 

Narbada Gir appealed to the High Court. On the 14th November 1895 
the learned Judges of the High Court pronounced a judgment which is almost, 
if not quite, as difficult to understand as the judgment of their predecessors in 
1886. They observe that tlie difficulty which they had felt in the case 
had been " in trying to ascertain from the judgment of the Court in 
the previous suit what were the findings upon which this Court in that suit 
made its decree dismissing the suit.” They then address themselves to the 
solution of that problem. They begin by rejecting the only part of the 
former judgment which is absolutely clear, and they express their opinion 
that “ the only possible construction of that judgment which would make it 
consistent throughout and would T>ot suggest absolutely inconsistent find¬ 
ings ” is a construction which (if their Lordships have rightly apprehended 
its effect) leaves it undetermined whether the ikrarnama of 1868 was or was 
not proved or was oi- was not binding on the parties and attributes to learned 
Judges of one of the highest Courts of Appeal in India the view that a 
person who executes a solemn instnnnenb in the terms of such an ikrarnama 
and accepts the management of property on the conditions therein contained 
ia at liberty to repudiate the trust and to set up an adverse title in some 
other religious foundation if not in himself without being liable to ren>oval 
either by the parties interested or by the Court. Having placed this 
construction on the earlier judgment and finding that the only charge 
against Narbada Gir was that ho obtained possession under the ikrarnama 
of 1868, and then wholly repudiated the obligations of that instrument the 
[813] learned Judges of the High Court treated the matter as res judicata and 
dismissed the suit with costa in all Courts. 

The High Court placed some reliance on the notice of the 30th of July 
1892. Narbada Gir did not accept it or act upon it. It seems to their Lord¬ 
ships to have no bearing on the question between the parties. 

Their Lordships think that it would be an idle and a hopeless task to 
speculate upon the grounds of the judgment of the High Court in 1886. 
Whatever the grounds may have been, they are certainly not apparent on the 
face of the judgment. One thing, however, is plain ; the learned Judges in 
1886 did not intend to decide anything as between Nepal Gir and Narbada Gir. 
They " left it open to Nepal Gir to institute a suit against Narbada Gir person¬ 
ally.” They said in so many words : “ We leave untouched and undecided 

all matters affecting the rights of the plaintiff Nepal Gir on the one side and 
Narbada Gir on the other.” The only reason why the High Court in 1895 
refused to give effect to those words was because they considered that if they 
construed them according to their plain meaning they “should be holding that 
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the deoi^ee of this Court in the previous suit was simply what is known in 
as a decree of non-suit.” Such a decree, they say, no Court in India 
he8|k>V6r to make. Now the objection to a judgment of non-suit under the old 
practice in this country—there was no such thing as " a decree of non-suit ” for 
the term “non-suit ” was not known in Chancery—was this:—It enabled a 
plaintiff after he bad dragged the defendant into Court, if he found the case 
going against him or that he had not the requisite materials to support his 
claim, to elect to he non-suited, with the result that he could bring a fresh action 
and so harass the defendant with further litigation. The Judge at the trial 
was powerless : the plaintiff was dominus litis. There can be no room for such 
an objection when the Judge has the matter in his own hands. But however 
that may be, the real answer to the difficulty propounded by the High Courtis 
this :—The question is not whether the judgment of the High Court in 1886 
was [ 614 ] right, but whether it did or did not finally decide the present ques¬ 
tion as between Nepal Gir and Narbada Gir. It would be a contradiction in 
terms to say that the Court had finally decided matters which it expressly 
left “ untouched and undecided.” 

Mr. Mayne for the respondent did not go so far as to contend that the 
iudgment of 1886 as it stands, and of itself would support a plea of res judicata. 
Following the arguments or suggestions contained in the judgment under appeal, 
he endeavoured to persuade their Lordships that there must have been some 
grounds for the decision of the High Court in 1886 or some findings underlying 
that decision which would support a case of what may be called constructive 
estoppel. It is enough to say that there is no such thing known to the law as 
constructive estoppel and if there were it would not satisfy the requirements of 
section 13 of the Code of Civil Procedure (XIV of 1882), “The conditions 
for the exclusion of jurisdiction on the ground of res judicata are ” as WiLLES, J., 
says, “that the same identical matters shall have come in question already 
in a Court of competent jurisdiction, that the matter shall have been controvert¬ 
ed and that it shall have been finally decided ” Langmead v. Maple, (1865) 
18 C. B. N. S., 255 ; at p. 270. That is just what section 13 requires ; there 
must<be a final decision. 

Their Lordships are of opinion that the view taken by the Subordinate 
Judge was correct. Their Lordships will therefore humbly advise Her Majesty 
that the appeal ought to be allowed, the decree of the High Court reversed, 
and the appeal to it dismissed with costs, and the judgment of the Subordinate 
Judge restored. 

The respondent must pay the costs of the appeal. 

Appeal allowed. 

. Solicitors for the Appellant— Messrs. T. L. Wilson and Co. 

Solicitors for the Respondents—Messrs. Barrow and Rogers. 

NOTES. 

I An issue left undecided cannot have the effect of res judicata : —(191.0) 29 I. C., 731 : 
(1916) P.L.R., 160; (1912) 16 I. C., 930 (Punjab); (1909) 2 I. C., 622 (A11.),J 
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THE INDIAN LAW KBPOBTS, ALLAHABAD SEKIES, 
CONTAINING CASES DETERMINED BY THE HIGH 
COURT AT ALLAHABAD. AND BY THE JCDICIAL 
COMMITTEE OF THE PRIVY COUNCIL ON APPEAL 
FROM THAT COURT. 


ALLAHABAD—Yol. XXII—1900. 


FULL BENCH. 

The 15th May, lb99. 

Present : 

Sir Arthur Strachev, Knight, Chief Justice, Mr. Justice Knox, 
Mr. Justice Banerji, Mr. Justice Burkitt and Mr. Justice Airman. 


Dalganjan Singh.Plaintiff 

versus 

Kalka Singh and others.Defendants.' 


Pre-emption — Wajib-uL-arz—Perfect partition of mahal—Act No. XIX of 1873 

{N.-W.P. Land Hevenuc Act), section 191—No new wajib-id-arz framed 
on partition — Pre-emption claimed unier wajib-uL-arz of undivided 
mahal — Custom — Co-sharers —‘‘ Hissadar deh.” 

Where, ou the perfect partition of a mahal under the North-Western Provinces Land 
Revenue Act, 1673, no new wajib-ul-arz has been framed for any of the new inahala, the 
question whether or how far a contract or a custom of pre-emption recorded in the wajib- 
ul-arz of the undivided mahal i.s still in force, or who i.s entitled to claim the benefit 
of it, is not capable of any absolute or invariable answer. It depends in each case upon 
the proper construction of the terms of the particular contract or the proper interpretation 
of the particular custom recorded, assuming that there is no evidence of any intention 
on the part of the co-sharers at the time of partition to put an end to the contract or the 
custom. But there is a strong presumption against such claims for pre-emption when made 
after perfect partition by persons who are no longer co-sharers of the vendor ; and where the 
language of the wajib-ul-arz is ambiguous this presumption may be decisive. 

The wajib-ul-arz of a village forming one undivided mahal recorded a right of pre-emption 
by custom as existing in favour of “ hissadaran deh" in casus of transfer by a “hissadar" of his 
shjtte or “hissa" to a stranger. After a perfect partition, on which no new wajib-ul-arz was 
framed, and after a subsequent sale to a stranger of I md in one of the new mabals, a person 

* Appeal No. 84 of 1898, under seotion 10 of the Letters Patent, 
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who, prior to the partition, was a co-sharet of the vendor in the undivided mahal, but whd, 
since the partition, owned a share only in another of the new mahals, claimed pre-emption 
under the old wajib-ul-arz as a “ hissadar deh,” 

Held by the Full Bench, upon the construction of the wajib-ul-arz, that he was not 
entitled to pre-emption. 

[2] This was an ajjpeal under section 10 of the Letters Patent arising out of a 
suit for pre-emption of a piece of land in the village of Serai Sitam in the Jaun- 
pur district, the suit being baaed on a custom recorded in the wajib-ul-arz of 
that village framed at the last Settlement in 18ft0-81. The suit was brought 
in September 1896. The village, which at the time of the settlement 
had consisted of only a single mahal, was divided by perfect partition, in 1888 
or 1889, into three mahals, hut no now wajib-ul-arz was framed for any of the 
new mahals. The plaintill pre-emptor was not a shai’er in the mahal in which 
the property sold was situated. The Court of First Instance (Munsif of Jaun- 
pur) and the Lower Appellate Court (Subordinate Judge) held that the plaintiff 
was entitled to pre-emption by the custom of the village notwithstanding the 
partition, and decreed the claim. On appeal by the defendants to the High 
Court, a single Judge of the Court allowed the appeal and dismissed the suit. 
From that decree the present appeal under section 10 of the Letters Patent 
was preferred by the plaintiff. The facts of the case will be found stated 
in greater detail in the judgment of the Chief Justice. The substantial ques¬ 
tion raised by the appeal was—what is the effect of a perfect partition of a 
mahal under the North-Western Provinces Land Revenue Act, 1873, upon 
claims for pre-emption based on a custom recorded in the wajib-ul-arz where 
no new wajih-ul-arz for any of the new mahals has been framed at or since the 
partition ? 

Babu Duroa Ckaran Banorji for the Appellant (pre-emptor). 

The learned Judge has di.smissed the apijellant’s suit upon the solitary 
ground that upon perfect partition the old wajib-ul-arz disappears with the legal 
entity to which it applied, and therefore no suit will lie for pre-emption. I 
submit that there is no such rule of law. The Land Revenue Act gives no 
sanction to such a view. On the other hand the Land Revenue Act and 
the case-law support the contention that a rocord-of-rights may remain in 
force even after the term for which it was prepared. Sectiou 191 of the Land 
Revenue Act lays down that if no new [3] wajib-ul-arz is prepared, the 
existing wajib-ul-arz remains in force, oven after the settlement, when it is not 
superseded by a new one -—Skiam Saiidar v. Amanant Bcgam, (1887) I. L. R., 9 
Alb, 231. In Sadliu !^aku v. Raja ii/m, (1893) l.L.R,, 16 Alb, 40, it has been 
held that oven after the expiration of the term fur which a wajib-ul-arz is 
prepared, the old wajib-ul-arz may be good evidence of custom. 

If the wajib-ul-arz is in force, the plaintiff who is still a share-holder in 
the village (though not in tlie mahal) is entitled to pre-empt as a hissadar deh. 
The entity deh (village) has not ceased Coexist with the partition. The area still 
exists, though for fiscal purposes it has been divided into separate portions 
which for such purposes are independent of one another. 

If the wajib-ul-arz recorded a contract, such contract ran with the land and 
would not be abrogated, there having been no novation in the shape of a fresh 
wajib-ul-arz. If it is a record of custom, such custom applied to the area deht 
and partition for revenue purposes would not affect such custom. The 
wajib-ul-arz is a rocord-of-rights prepared under the Land Revenue Act, The 
Collector has to keep and maintain the record, and he is required to note any 
changes which may occur during the term of the settlement for which such 
record is prepared. This evidently contemplates alteration in the Sexisting 
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record. Changes in such record consequent upon partition should be noted,— 
see sections 94 to 102 of the Act. 

Upon the construction of the particular wajib-ul-arz in question, hissadar 
means a shareholder and not necessarily a co-sharer. The plaintiff still holds 
a share in the village, and upon that account he is entitled to claim pre-emption. 

I rely upon Gokal Sinyh v. Mannu Lai, (1885) I. L. K., 7 AIL, 772 ; Ram- 
jiatoan Snhu v. Raturaj Singh, Weekly Notes, 1889, p. 81 ; Shiam Sunday v. 
Amanant Beyam, (1887) I. L. R.,9 AIL, 234; Ktiar Dat Prasad Singh v. Nahar 
Singh, (1888) I.L. R., 11 AIL, 257; Ahbas Ali v. Ghularn Rabi, Weekly Notes, 
1891, p. 137; Mata Din v. Mnhnsh Prasad, Weekly Notes, 1892, p. 100. 
[43 In Lachchn v. Maya Rani, (1882) I. L. R., 5 AIL, 158, relied upon by the 
other side, a new wajih-ul-ai"/5 had been prepared which abrogated the old one, 

I also rely on Ghure v. Man Singh, (1895) I. Jj. R., 17 AIL, 226, which 
indirectly supports my contention. 

Mr. Abdul Majid for tlie Respondents :— 

The question is, what is the meaning of the word village (tZe/i) and what 
is the meaning of the word share ihissa) and share-holder {hissadar) used in 
the wajih-ul-arz ? The wsjib-ul-arz was framed for the mahal of Serai Sitam. 
The co-sharers before the village was partitioned wore the existing co-sharers 
of the mahal Serai Sitam. The village and mahal Serai Sitam were both one 
and the same. But when the village was partitioned and divided into several 
mahals, the co-sharer-' of the separated inahals could not bo said to remain 
still co-sharers of the old mahal Sei'ai Sitam. There is nothing joint between 
them now in the new inahals. The words ' deh ' and ‘ hissa ’ and ‘ hissadar ' 
must be used in one sense in the whole vvajih-ul-arz whenever those words 
are used. 

The old wajib-ul-arz which was framed for the mahal Serai Sitam has 
disappeared wlion the said malial was partitioned into these new mahals, 
inasmuch as the mahal for which it was prepared has disappeared. 

.The following cases cited arc distinguishable from the present case. 

Gokal Singh v. Mannu Lai, (1885) 1. Ij. R., 7 AIL, 772; Ramjiawan Sahu 
V. Raturaj Singh, Weekly Notes, 1889, p. 81; Shiajn Sundar v. Ajnanaiit Regain, 
(1887) 1. L. R., 9 AIL, 234; Kuar Dat Prasad Singh v. Nahar Singh, (1888) 
I. fj, R., 11 AIL, 257; Abbas Ali v. Ghulnm Nahi, Weekly Notes, 1891, p. 137, 
and Mata Din v. Maliesh Prasad, Weekly Notes, 1892, p. 100. 

I rely on the following cases : — 

Motee Sail v. Mussumat Gokire, S. D. A., N.- W. P., 1861, Vol. 1, 506: 
Moolchund v. Ruglia Singh, S. U. A., N.-W. P., 1864, Vol. I, 96 ; Joobraj Stngh 
V. Tookun Singh, (1870) 14 W. R., C. R., 476; Shaikh Bundey [S3 Plossein v. 
Lalla Puriag Dull, (1871) 16 W. R., C. R., 110; Ram Prrshad v. Huljee.t Singh, 
N.-W.P.II.C.Rep., 1867, 252; Jai Ram v. Mahabir Rai, {1885} I.L.R,, 7 A1L,720; 
Abdul Rahim Khan v. Kharag Singh, Weekly Notes, 1892, p. 240: 2s'azir-ud-din 
V. Kadir Baksh, Weekly Notes, 1894, p. 193; Abdul Aziz Khan v. Husen AH 
Khan, Weekly Notes, 1895, p. 233 ; Abdul Hai v. Nain Singh, (1897) I. L. R., 
20 All., 92 : Ghure v. Man Singh, (1895) 1. L. R., 17 AIL, 226, and Mithu Lai v. 
Muhammad Ahmad Said Khan, Weekly Notes, 1899, p. 19. 

Straohey, C.J.— This appeal raises a question which has been discussed in 
many previous decisions of this Court, the effect of a perfect partition of a mahal 
under the North-Western Provinces Land Revenue Act, 1873, upon claims for 
pre-emption based on a custom recorded in the wajib-ul-arz, where non ew 
wajib-ul-arz for any of tlie new mahals has been framed at or since the partition. 
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The present suit for pre-emption is based on the wajib-ul-arz of a village, Serai 
Sitam, in the Jaunpur district. The sale which it seeks to avoid was a sale 
of 7 bighas of land in that village, and was made on the 29th September 
189H. The wajib-ul-arz was framed at tho last settlement in 1880-81. The 
part of it relating to pre-emption is contained in chapter 11, which is headed 
‘ As to the rights of co-sharers among themselves based on custom or agree¬ 
ment.” Section 13 of the chapter is headed “ As to the custom of right of 
pre-emption.” Jn regard to the precise English equivalents of some of the 
expressions used in the pre-emption clause, there has been some dispute. 
The following is a translation of thc3 clause, leaving the disputed terms as 
they stand in the original : — 

" If any hissadar wishes to transfer his share (hissa), first he will trans¬ 
fer it to his own brother, then to his near relatives, thirdly to owners in the 
village who are partners in the same khata (nialikan sharik khata), fourthly 
to the hissadaran deh : if none of these purchase, then he is competent to 
transfer it to anyone he likes.” 

[6] The plaintiff claims pre-emption as one of the fourth class of pre-emp- 
tors mentioned in the clause, the hissadaran deh. The defendant vendee is 
admittedly a stranger to the village. It is not disputed that until 1888 or 1889 
the plaintiff would have been entitled to pre-emption under the wajib-ul-arz 
as a hissadar deh in respect of such a sale as that of the 29th September 1896. 
Up to that time the village Serai Sitam formed a single mahal, of which both 
the plaintiff and the defendant vendor were co-sharers. But in 1888 or 1889 
the mahal was divided by a perfect partition into three separate mahals. 
The plaintiff is a oo-sharor in one of the new malials : the property in suit is 
situate in another, in which he is not a co-sharer. No new wajib-ul-arz has 
been framed for any of tho new mahals. The suit is based upon the custom of 
pre-emption alleged by the plaintiff to prevail in the village Serai Sitam, and 
upon the status of the pluintilf as a hissadar of the village within the meaning 
of the wajib-ul-arz. The principal defence was ths,t no such custom existed, 
and that upon the partition of Serai Sitam the pre-emption clause of the wajib- 
ul-arz of 1880-81 ceased to have effect. No evidence of the custom except 
the wajib-ul-arz was produced. Upon that document the Courts below 
decided that the custom was proved, and that the plaintiff was entitled to pre¬ 
emption in accordance with the wajib-ul-arz, notwithstanding the partition. 
On appeal by the defendants to this Court, Mr. .Justice BlaiB stated the 
question involved as ‘‘ whether the wajib-ul-arz of a mahal before partition 
applies to each part which is partitioned off into a separate mahal” and said 
that there had been of late years a cursus curime according to which many, if 
not all. of the Judges of this Court had held in principle “ that the old wajib- 
ul-arz disappears with the legal entity to whicii it applied.” He accordingly 
set aside the decree of the Court below and dismissed the suit, and in this 
appeal under the Letters Patent we have to say whether his decision was 
right. 

It appears to me to be incorrect to say that, upon a perfect partition of a 
mahal, the wajih-ul-arz necessarily “ disappears ” [7] or ceases to exist. 
There is no such general rule of law. The wajib-ul-arz forms part of the 
record-of-rights which the settlement officer has to frame for each mahal under 
section 62 of the Land Revenue Act. It is true that both that section and 
section 3 fl) speak of this document as the reoord-of-rights for the mahal, and 
this suggests that when the mahal is destroyed by perfect partition the reoord- 
of-rights becomes inoperative. But section 191 provides that “in all cases the 
existing record-bf-rights shall remain in force until a new record-of-rights is 
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framed.” It was held by this Court in Kedar Nath v. Bam Dial, (1893) I.L.R., 
16 All., 410, that the Collector had an implied power, upon the partition of 
a mahal, to frame a new record-of-rights for each of the new mabals so consti¬ 
tuted. It was further held in Abdul Hat v. Nain Singh, (1897) I. L. R., 20 All., 
29, that it was the duty of the Collector or Assistant Golleotor to do so. Where, 
that is done, the old wajib-ul-arz is.of course,superseded. But it is often not done 
and,in the absence of any such new wajib-ul-arz, the old wajib-ul-arz remains 
in force except so far as its provisions are inconsistent with the state of things 
which the partition has created. That was expressly held to be ” clear law” 
by Mr. Justice Blaiu in Mithu Lalv. Muhammad Ahmad Said Khan, (1898) 
Weekly Notes, 1899, p. 19. Then, if the wajib-ul-arz as a whole is not 
necessarily abrogated by a perfect partition, is there any more ground for 
holding that the pre-emption clause of it is so abrogated ? In the case just 
referred to, Mr. Justice Aikman said that he could not draw the conclusion 
that the custom of pre-emption recorded in the old wajib-ul-arz had fallen 
into abeyance from the fact that the officer who carried out the partition 
omitted to prepare a new wajih-ul-arz. If the custom may still be in force, 
the wajib-ul-arz is still good evidence of it. Some of the decisions cited to 
us appear to lay down a general rule of law that, after a perfect partition, no 
claim for pre-emption can be successfully made on the ba.sis of the old wajib- 
ul-arz. Others, going to the opposite extreme, L8] appear to regard partition 
as a purely fiscal arrangement concerned exclusively with the collection of the 
Government revenue, and having no possible bearing upon any contract or 
custom of pre-emption. Both views appear to me equally open to the objec¬ 
tion that they treat as an abstract question of law what is really a question 
of the construction of a particular contract or the interpretation and applica¬ 
tion of a particular custom. In many of the cases the terms of the particular 
pre-emption clause upon which the decision properly depended are not 
even referred to. This mistaken way of looking at the subject appears to me 
to account for much of the conflict of authority which undoubtedly exists. 
The pre-emption clause of a wajib-ul-arz may constitute either a contract of 
the co-sharers or the record of a custom found by the settlement officer to 
prevail among them. In all that follows, I assume that there is no evideaca 
of any intention on the part of the co-sharers at the time of partition to put an 
end to the contract or the custom. Upon that supposition, where the clause 
constitutes a contract, the question whether or how far it is applicable after a 
perfect partition is one of the proper construction of its terms. In other words, 
the question is whether the intention of the parties as expressed in the 
clause was that the right of pre-emption should exist only so long as the 
village remained a single mahal, of which they wore the co-sharers, or that it 
should be wholly unaffected by the destruction of the mahal and the sever¬ 
ance of that co-parcenary bond, or that it should be claimable after partition 
by those only who continued to be co-shiw'ers in any of the separate mahals. 
If the contract unmistakeahly confined the right to the existing co-parcen¬ 
ary body, there can be no doubt that it would not survive the partition. If it 
contained this express covenant—“ no person hereby entitled to pre-emption 
shall be deprived of his right hy any perfect partition of the mahal”—it 
would be difficult to contend that partition would affect the right. If it 
expressly provided that all who were still co-sharers should have the right 
notwithstanding anv perfect partition, then those who continued to be 
[9] co-sharers in any of the new mahals, but no others, would have a good 
claim. If, in any of these three oases, the terms u.sed were less clear, the ques¬ 
tion would still be whether the same intention was to be inferred from them. 
Again, where the clause does not constitute a contract but records a custom, the 
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question is still one of its true meaning, though in this case, considering that 
the wording of the clause is often the composition of some ignorant subordinate 
whose accuracy cannot be assumed, the only safe course is to look to the 
substance of the thing, and not to attach undue weight to the particular 
expressions used. The question is whether the custom is one which neces¬ 
sarily presupposes the continuance of the co-parcenary body existing at the 
time when the clause was framed. If the custom recorded is one by which 
the right of pre-emption is confined to co-sharers of the then existing mahal, 
then it appears to me that it can no more exist in favour of other's after the 
mahal and that particular co-parcenary body have been destroyed by perfect 
partition than any other custom can continue after the class among which it 
has always prevailed has perished. On the other hand, it is possible to 
imagine a custom of pre-emption which does not depend upon the continued 
existence of the undivided mahal and its co-parcenary body. A custom in 
favour of the brothers, or other near relatives of the vendor, might be an 
instance. Again, when a settlement oliicer records a custom of pre-emption 
in the wajib-ul-arz of a new mahal created by perfect partition of an old one, 
what is that custom ? It cannot he something absolutely new, or the word 
custom would be a misnomer. It must therefore he something which existed 
before the new mahal and before the partition, something therefore which 
existed in the time of tiie old mahal, which has survived the partition, and 
which is recognized as still applicable within the new mahal. In one of the 
cases cited to us, and no doubt in a great many other cases, the settlement 
officer simply copied verbalim in the new wajib-uI-arz the pre-emption clause 
of the old one. This implies that the old custom thus continued is regarded as 
a custom [10] of the co-sharers, still applicable to all who, notwithstanding 
tlie partition, stand in the relation of co-sharers, not a custom necessarily con¬ 
fined to co-sharers while members of the co-parcenary body of the old undivided 
mahal. For these reasons, the decisions which treat the question of the effect 
of a perfect partition upon the pre-emption clause as capable of an absolute and 
invariable answer appear to me to be based upon a wrong principle. 

• At the same time, it would be a mistake to conclude that in deciding 
whether a contract or a custom of pre-emption recorded in the wajib-ul-arz is 
applicable after a perfect partition, no general considerations are of any value. 
In every case we must place ourselves as nearly as possible in the position of 
the parties and have regard to the surrounding circumstances. In particular, 
one must remember what is the nature of the co-parcenary body in an undivided 
mahal, the nature of the wajib-ul-arz prepared by the settlement officer, the 
meaning and object of pre-emption, and the meaning and object of perfect 
partition. The most essential feature of the co-parcenary body is the joint 
and several responsibility of the co-sharers for the payment of the Government 
revenue assessed on the mahal, coupled in cases of zamindari tenure with the 
holding and management of the whole of the lands of the mahal by all the 
co-sharers in common. It is for the mahal, for the " local area held under a 
separate engagement for the payment of the land revenue,” not for a village or 
other local area not being a mahal, that the settlement officer frames the wajib- 
ul-arz. It is meant as a record of the contracts or the customs of the co- 
eharers of the mahal. This being its object, it is primd facie unlikely to 
include any contract or custom which is absolutely independent of the contin¬ 
uance of the mahal as a fiscal and proprietary unit or of the co-parcenary body 
for which it is framed. Next, what is pre-emption ? It is a right very closely 
connected with the objects of the co-parcenary system. Its essential 
purpose is the exclusion of strangers and the ,maintenanoe of the existing 
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nroprietary body throughout all changes of ownership. It thus primA facie 
lIIJ inciplies that the oo-parceners desire to preserve and not to destroy their 
mutual connection, and is primA facte inapplicable after that connection has 
been severed by a perfect partition. Lastly, what is a perfect partition? It 
is defined by section 107 of the Act as “ the division of a mahal into two or 
more raahals.” Its object is the exact opposite of the object of pre-emption : 
it is to completely break up the connection hitherto existing between the co¬ 
sharers : to put an end to their joint and several responsibility for payment of 
Government revenue ; to destroy altogether the distinction between them and 
strangers. Sometimes partition is effected in order to get rid of a quarrelsome 
or litigious co-sharer who seeks to take more than the others consider him entitl¬ 
ed to : Ghure v, Man Hingh, (ld95) I. L. B,., 17 All., 226, at p. 238, Mithu Lai 
V. Muhammad Ahmad Said Khan, (1898) Weekly Notes, 1899, at p. 21. 
Somebirnea it is because some of the co-sharers ‘ do not pay their quota of the 
Government revenue regularly, thereby bringing liability for their arrears upon 
all the co-sharers of the mahal:” Abdul liaiv. Nain Singh, (1897) I. L. R., 
20 All., at p. 94. Whatever the reason, the co-sharers can no longer get on 
comfortably together, and partition is the process which enables them to 
separate. It is therefore primd facie unlikely that, in the case of a contract, 
the co-sharers should intend that pre-emption, which implies the distinction 
between the co-parceners and outsiders, should continue after a partition by 
which that distinction is abolished. It is also unlikely, as pointed out by 
Mr. .Justice Knox in Ghure v. Man Simjh, that a custom “recorded at a time 
when the village bore its natural and, from a Hindu point of view, proper form 
of an undivided village and an undivided mahal,” would be applicable “ wlien 
the relations of persons and property then subsisting had undergone such a 
radical change as necessarily ensues when perfect partition takes place.” I 
agree with him that it would require " strong proof to establish that a custom 
which regulated and provided for one set of circumstances still regulates and 
[ 12 ] provides when these circumstances have been wholly altered. ” 1 also 

agree with the learned .Judges who decided Abdul llai v, Nam Singh that 
“ it would require very strong evidence to satisfy us that after shareholders in 
a mahal have applied for and obtained partition and consequent separation of 
their interest from other shareholders in the mahal, they intended that the 
other co-sliarers from whom they had separated their interest should be 
entitled to come in and pre-empt in the now inabai, and become again their 
co-sharers.” Some of these considerations obviously do not apply where the 
right is claimed after partition by persons who, having been co-sharers in the 
undivided mahal, are still co-sharers with the vendor m one of the separate 
mahals. Partition lias not, as regards them, made so radical a change, they 
are as closely united as before, though by a new bond ; there is still the distinc¬ 
tion between them and strangers which it is the object of pre-emption to 
preserve. The inference which 1 draw is that while it depends in every case 
on the particular circumstances and especially upon tlie terms of the particular 
wa]ib-ul-arz, whether or how far pre-emption can be claimed under it after a 
perfect partition, there is a strong presumption against such a claim when 
made by persons who are no longer co-sharers of the vendors. Where the 
language of the wajib-ul-arz is ambiguous, tliis presumption may be decisive. 

The earliest case which was cited to us is Motee Sah v. Musiimmal GokLec, 
S. D. A., N.-W. P., 1861, Vol. I, p. 506. The terms of the wajib-ul-arz are not 
stated in the report, and it does not appear whether the claim for pre-emption 
was based upon contract or upon custom. The judgment contains this 
passage ;—“ Now, an essential condition of the existence of a right of 
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pre-emption is that the parties claiming such a right shall be oo-parceners 
in the same estate as those against whom the claim is made, a relation 
between the parties which is extinguished by the very operation of parti- 
tion and the separate proprietorship thereby established.” I infer that the 
wajib-ul-arz in that case confined the right of pre-emption to co-paroeners 
[13] of the vendor, and that after the partition the plaintiff was not such a 
co-parcener in one of the now mahals. Upon that assumption the decision 
was no doubt right, [f, however, the passage means that, whatever the terms 
of the wajib-ul-arz, no one can in any case successfully claim pre-emption who 
is not a co-parcener of the vendor, it is. in my opinion, too widely expressed. 
The unreported case of Abdullah Khan v. Halimunnissa (F. A. No. 69 of 
1882) is cited in Hhiam Sunder v. Amanant Begam, (1887) I. L. R., 9 All., 
234, at p. 238, as laying down the rule that, despite the partition of a village 
into separate mahals, the existing wa]ib-ul-arz at the time of partition must 
be presumed to subsist and govern the separate mahals until it is shown 
that a new one has been made. No such proposition is to be found in 
any of the three judgments successively remanding the case, nor in the 
judgment finally disposing of the appeal. The precise terms of the pre¬ 
emption clause do not appear from the paper-book, but it was a contract giving 
the right to '' sharers" or ** owners.” The plaintiffs did not, after the 
partition, own any share in the new mahal in vvhich the property sold was 
situate. The remand order of the 22nd April 1884, contained this passage :— 
“ In our opinion the wajib-ul-arz, never having been withdrawn, is still bind¬ 
ing, and the plaintiffs-appellants are entitled to come into Court to enforce 
its terms, if they can show themselves to bo, and this is admitted that they 
are, co-sharers in the villages of Khushalpur and Majri.” As, however, the 
High Court apparently accepted the lower Court’s finding on remand that the 
villages in question had not been partitioned in the manner and with the 
formalities required by the Land Revenue Act, I cannot regard that case as 
instructive. The next case is Gokal Singh v. Mamiu Lai, (1885) I. L. R., 7 All., 
772, decided by Pethkram, C.J., and MahmooD, J., in 1885. The pre-emption 
clause is not set out in the report, but apparently it contained a cohtraot, 
and gave the right of pre-emption to persons described in the report' as 
“shareholders” or ' partners ” in the "village,” but in the Subordinate 
Judge’s judgment as “ co-sharers ” or [14] ‘ ‘co-parceners.” In the undi¬ 
vided village the two plaintiff's held a one-third share, and the vendor and 
another person one-third each. There was a perfect partition by which each 
one-third share was divided from the others and made a separate mahal. 
After the partition, therefore, the plaintiff's Were still co-sharers, but no one 
was a co-sharer of the vendor, who was the sole proprietor of one of the 


separate mahals. The sale to which the suit related was of the whole of 
that mahal. The judgment of Petheuam, C. J., appears to have been based, 
first on the use of the word “village” as distinguished from “mahal,” 
and secondly, on the view that the word “ shareholder,” “partner” or the like 
would, notwithstanding the partition, .still apply to persons “ living in” the 
village and sharing in the common use of roads, drains and other public things. 
This interpretation of the word shareholder as referring not to proprietary 
interest but to residence and participation in the use of roads and drains is very 
singular. Mahmood, J ,, whom the I'eport represents as simply concurring with 
PeTHEKAM, C.J., delivered a separate written judgment, which appears to have 
escaped the Reporter’s notice. He apparently held that the partition was not 
“ perfected ” or complete so as to constitute the separate mahals until a new 
wajib-ul-arz had been framed for each divided portion of the original mahal. 
So far as I know, there is no other authority for that view. The learned 
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Judge further held that the pre-emption clause of the old wajib-ul-arz, not 
having been superseded by any new covenant, was still in force. ‘‘ The 
mere apportionment of revenue and the disseverance of the liability to that 
revenue could not, tp.so/ctc^o, defeat a covenant relating to pre-emption entered 
into by all the co-sharers for the time being, and which covenant ran as an incident 
of the tenure of the lands owned by them before such partition. In the second 
place, the terms of the pre-emption clause of the wajib-ul-arz speak not of the 
oo-sharers of the mahal but of the village, and the distinction between these 
two terms seems to me sufficiently obvious, as explained by the learned Chief 
Justice." It appears to me that the whole question was whether the plaintiffs, 

[15] when they brought their suit, were co-sharers of the village within the 
meaning of the contract. That depended on whether the pre-emption clause 
meant by co-sharers of the village all persons owning shares within any part 
of the village area, or all whose shares were co-extensive with the whole of 
that area, or all who, whether in the whole or in part of the village, were 
oo-sharers of the vendor. If it had the first meaning, then the plaintiffs, 
being oo-sharers of one of the mahals into which the village was divided, were 
entitled to pre-emption. If it liad the second meaning, neither the plaintiffs 
nor anyone else were entitled to pre-emption, for the class of co-sharers of 
the villago in that sense ceased to exist when the partition was made. If it 
had the third meaning, the plaintiffs were not entitled to pre-emption, 
for they were not co-sharers of the vendor, who was the sole proprietor of 
his mahal. The next case is Jai Rnm v. Mahabir Rai, (1885) I. L. R., 7 All., 
720. The terms of the wajih-ul-arz are not stated in the report. From 
the paper-book it appears that the pre-emption clause gave a right of pre¬ 
emption (apparently by custom) “ to brothers and sharers of the thoke, 
and if the thokewallah refuses, then to other shareholders. There was a 
partition by which one of the pattis of the mahal was divided from the rest 
and made a separate mahal. A new' wajib-ul-arz was framed for the new 
mahal, giving a right of pre-emption to the co-sharers of that mahal, but not 
to the co-sharers of the pattis remaining with the original mahal. There 
was a safe of property, part of which was in the new mahal and part in the 
other ‘pattis. A co-sharer in those pattis, but not in the new mahal, sued 
for pre-emption, excluding from the suit so much of the property sold as was 
situate in the new mahal. The defendant pleaded that, according to certain 
rulings of this Court, a suit for pre-emption could not be maintained in 
respect of part only of the property sold. The plea was overruled and the 
suit decreed, on the ground that as the suit included all the property sold 
which the plaintiff' was entitled ' to pre-empt, the rulings referred to 
were inapplicable. MaHMOOD, .1., held that the effect of the par*tition 

[ 16 ] was to exclude property in the new mahal from the operation of the 
old wajib-ul-arz, and to place it under the new wajib-ul-arz which gave 
the plaintiff no right of pre-emption. Oldpikld, .T., without referring to 
the new wajib-ul-arz, held as to the old onf3 that ' the condition as to 
pre-emption only affected the shareholders of the mahal so long as they 
remained shareholders, and ceased to have effect upon those shareholders and 
their property who separated themselves and their property by forming a 
separate mahal. The plaintiff' could, after the separation, exercise no right of 
pre-emption against and in respect of shareholders and property so separated, 
nor could the separated shareholders exercise any right of pre-emption 
against the plaintiff and his property remaining in the mahal from which 
they had separated.” It is noticeable that no suggestion appears to have 
been made that the partition affected the plaintiff'’s right under the old 
wajib-ul-arz to pre-empt the property not situate in what was called 
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" the new tnahal." The judgments treat the partition not as destroying 
the “ old mahal ”—that is, the undivided mahal—but as merely detaching 
from it and converting into a new and separate mahal one of its pattis. 
follows, however, from the definition in the Land Revenue Act of perfect 
partition as ** the division of a mahal into two or more raahals, that after 
the partition both the rnaiials svere " new,” the old tnahal with its co-parce¬ 
nary body had disappeared, and for it were substituted two new mahals, 
each with a separate co-parcenary body of its own. Whether in that view 
the right of pre-emption given by the old wajib-ul-arz to the co-sharers of 
the original undivided mahal could he claimed by a co-sharer of the larger of 
the two mahals into which it was divided, was a question not considered 
by the Court. In Shiam Siindar v. Ammiant Begam, (1887) I. L. R., 9 All., 234, 
decided by Sthaight and TYKRELii, .TJ., in 1887, the pre-emption clause was 
described as a contract. At the time w'hen the wajib-ul-arz was framed, 
the plaintiQ' was a co-sharer witli the vendor in the^ three villages 
to which it related. It gave a right of pre-emption to shareholders 
[17] or " co-sharor.s ” in the village or mauza. Afterwards there was a perfect 
partition by which the plaintiff’s shares were formed into a separate mahal, of 
which he was the sole proprietor, but no new wajib-ul-arz was made. The 
judgments do notdiscuss the terms of the wajib-ul-arz upon which the claim was 
based. They state the question for decision as “ whether, this partition having 
taken place, the conditions of the wajib-ul-arz which subsisted prior thereto, 
and which has not been replaced by another, are still effectual and binding on 
all the persons who were originally co-sharers in the villages.” Upon this they 
observe : The question is by no means without difficulty, and, were it res 

Integra, we should have had some doubts in deciding it. There are, however, two 
rulings of Division Benches of this Court—one Gokal Singh v. Mannu Lai, (1885) 
I. L. R., 7 All., 772, and the other an unroportod case, F. A. No. 69 of 1882 - the 
former of which has boon followed in the present suit by the Court below, that 
are directly in i)oint. We are not prepared, as at present advised, to reconsider 
the rule therein laid down, to the effect that despite the partition of the village 
into separate mahals, the existing wajib-ul-arz at the time of partitiop must 
be presumed to subsist and govern the separate mahals until it is shown that 
a now one has boon made. Wo may add that this view is supported by the 
terras of the second paragrapli of section 191 of the Revenue Act of 1873.” 
In this v^assage the effect of the two cases cited is not, in my opinion, accu¬ 
rately stated. No such rule or presumption is laid down in either. The second 
paragraph of section 191 only provides that the existing rocord-of-rights shall 
remain in force until a new record-of-righbs is made. It implies no presumption 
as to the construction to be placed on the terms of the wajib-ul-arz, nor as to 
whether co-sharers in the separate mahals, or oven a sole proprietor of one of 
them, can claim the benefit of a pro-einiition clause in favour of co-sharers in the 
undivided mahal. 1l\\q cn'Af} Kuar Dal Prasad Stngh v. Nahar Singh, (1888) 
I. L. R., 11 All., 257, decided by Straight and Mahmood, J,T., in 1888, 
does not throw much [18] light on the subject. There was no questiori 
of the application after partition of a wajih-ul-arz framed for an undivided 
mahal. There was a perfect partition of a village into two separate mahals. 
for each of which a wajib-ul-arz was framed. The suit was based on one of 
these wajib-ul-arzes; it was brought by a co-sharer in the mahal, though not in 
that patti of the mahal in which the property sold was situate; and the ques¬ 
tion was whether, according to the pre-emption clause, such a co-sharer was 
entitled to preference over the vendee who was a co-sharer in a patti of the 
other mahal. The judgment was based on the terms of the wajib-ul-arz 
but It contained tins passage ;-- It must bo distinctly understood that this 
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view of this particular wajib-ul-arz in no way ignores any other decision 
that may have been passed in oases where one wajib-ul-arz having existed 
for the purpose of a common village area, and that village area having 
been divided into separate revenue areas, and no new wajib-ul-arz having 
been drawn up, such wajib-ui-atz has been held to apply generally to the 
new area. The principle upon which that view of the law is based is to be 
found stated in the case of 'Jokal Singh v. Mannu Lai, and this principle, 
which is further elaborated in another ruling at page 720 of the same volume 
{Jai Prasad v. Mahabir Bai) is that this pre-emptive right runs with the land, 
and the division of that land for the purposes of the revenue in no way affects 
any covenant or agreement existing between the co-sharers.” That is, in roy 
opinion, a misleading description of the effect of perfect partition, an inaccurate 
account of the case of Gokal Singh v. Mannu Lai, and a most extraordinary 
misconception of the judgments in Jai Prasad v. Mahabir Bai. The learned 
Judges in the latter case did not elaborate any principle stated in the former, 
and, so far from holding that the pre-emptive right rau with the laud and that 
partition did not affect any agreement between the co-sharers, held, as nearly as 
possible, the very reverse. 

In Bamjiawan Sahu v. Baturaj Singh, Weekly Notes, 1889, p. 81, decided 
by Straight and Tyrrell, JJ., the question was whether under the 
[19] wajib-ul-arz of an undivided village, which gave rights of pre-emption to 
“ co-sharers,” the plaintiff as a co-sharer of one only of the two separate rnahals 
into which the original mahal had been divided, could pre-empt property in the 
other. No new wajib-ul-arz liad been framed. The learned Judges held that 
“ the right of pre-emption was one created by agreement between the co-sharers 
of the village, and constituted a covenant which attached to and ran with the 
land. The mere fact that for purposes of revenue the village has been divided 
into two revenue-paying areas does not put an end to that covenant, which still 
attaches to all the land which formed a part of the original village unit, and will 
until it is abrogated. In support of this view, we may refer to I. L. R., 7 All., 
772.” I cannot agree either with the conception of pre-emption as a covenant 
running with the land, or with the conception of a perfect partition as an 
exclusively fiscal operation involving no material change in the pro-emptor’s 
status as a co-sharer, or with the view that either conception is sup¬ 
ported by Gokal Singh v. Mannu Lai. To describe pre-emption as a covenant 
running with the land is to misapply a technical term of English real property 
law. To describe pei’fect partition as concerned exclusively with " purposes 
of revenue ” is to ignore half its effect. In Abbas Ali v. Ghulam Nabi, Weekly 
Notes, 1891, p. 137, Knox, J. hold in substance that the partition of a village 
consisting of a single mahal into two separate rnahals, in one of which the 
plaintiff and the vendor were co-sharers, and in the other the vendee was a co¬ 
sharer, did not render the previously framed wajib-ul-arz inapplicable, and that 
under it the vendee was equally entitled with the plaintiff as a co-sharer of the 
vendor. The learned Judge did not discuss the effect of the word which he 
translated “shareholder,” but merely observed that the case was one in which 
the principle which should guide the Court was that contained in Gokal Singh v. 
Mannu Lai, and in another case which does not seem very applicable. The 
circumstances of the next case, Mata Din v. Mahesh Prasad, Weekly Notes, 1892, 
p. 100, were peculiar. There [20] was a village ormauza originally forming a 
single mahal, and the wajib-ul-arz gave a right of pre-emption to “ hissadaran ” 
(translated by the learned Judge as "co-sharers”) not of the “ mahal ” but of the 
“ inauza.” There was a perfect partition of the village into three rnahals, for each 
of which a new wajib-ul-arz was framed, and in each the pre-emption clause was 
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copied verbatim from the old wajib-ul-arz. At that time one of the new mabaU 
belonged to a single owner. Upon the sale of property in that mahal a suit 
for pre-emption was brought by a person who was a co-sharer in another of the 
new mahals. Mr. .fustice Mahmood held that the plaintiff was entitled to 
pre-emption as a co-sharer of the mauza, notwithstanding the partition and the 
fact that he was not a co-sharer of the vendor in the mahal where the property 
was situate. Although the judgment refers to some of the previous oases, it 
treats the question as strictly one of the intention of the parties to the con¬ 
tract contained in the wajih-ul-arz. The learned Judge held that, from 
the use in that wajih-ul-arz of the expression “ co-sharers of the mauza ” as 
distinguished from the mahal, from its exact reproduction of the pre-emption 
clause of the wajih-ul-arz of the undivided village, and from the circumstance 
that when the new wajih-ul-arzes were framed one of the new mahals belonged 
to a single owner, it was to he inferred that the parties to those instruments 
intended to preserve the right of pre-emption on its original footing as a right 
to he enjoyed hy all who were formerly co-sharers of the mauza, notwithstand¬ 
ing the partition. It was as if each new wajib-ul-arz had said, ** the right of 
pre-emption shall belong not only to the co-sharers of this mahal but to all 
persons who, prior to the partition, could have claimed pre-emption under the 
old wajib-ul-arz as co-sharors of the undivided mauza.” In other words, they 
desired to confine the effect of the partition as nearly as possible to “ fiscal 
purposes as to the payment of Government revenue,” and to retain some dis¬ 
tinction between the old co-parcenary body and total strangers to the village. 
Whether Mr. Justice MaHMOOD’S conclusions [21] in that particular case 
were corrector not, I cannot doubt that his method of deciding it upon the con¬ 
struction of the contract contained in the wajib-ul-arz was the right one. 

In Anqan Lai v. HamiduLnissa (S. A. No. 1249 of 1892), the question was 
discussed in the judgment of TYRRELL and Blaib, JJ., remitting certain issues 
on the 29th .lune 1894. The claim for pre-emption was based on the wajib-ul- 
arz of a mahal consisting of 12 biswas only of a mauza. In that mahal the 
plaintiff and the vendors were co-sharers. Tlie wajib-ul-arz gave thtf right of 
pre-emption hy contract to sharers {sharkai) in the mahal. There was*a per¬ 
fect partition by which the 12 biswas mahal was divided into four separate 
mahals. In one of these, in which the property in question was situate, there 
were several co-sharors, including the vendors, but not the plaintiff. Of 
another of the four, the plaintiff was the sole proprietor. No new 
wajih-ul-arz was framed. After the partition, the vendors sold some of 
the land in their now mahal to a stranger. The plaintiff sued for pre-emption 
on the basis of the old wajib-ul-arz. I think there can be no doubt that 
the suit wa.s riglitly dismissed. The plaintiff was not a sharik or sharer in 
the mahal, within the meaning of the wajib-ul-arz. The class of sharers in 
that rnahal had ceased to exist with tlie rnahal itself. The plaintiff was not 
even a sharik or sharer in the new mahal in which the property sold was 
situate. The Court distinguished Gokal Singh v. Mannu Lai, Kuar Dot Prasad 
Singh v. Nahar Singh, Ramjiawan Sahn v. Ratnraj Singh and Abbas Ali v 
Qhulam Nabi, on the grounds that in those cases the mauza and the mahal 
were originally conterminous ; that in them the wajib-ul-arz gave rights of 
pre-emption not to co-sharers in the mahal but to shareholders in the mauza, 
and that therefore the right there survived the partition of the mahal into 
separate mahals for which no new wajib-nl-arzes were framed. In Qhure v 
Man Singh, (1895) 1. L. R., 17 All., 226. decided in 1895. the wajib-ul-arz of a 
village forming a single mahal gave the right of pre-emption to " hissadaran 
deh," the same expression as is used in [22] the wajib-ul-arz in the present 
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case. There was a perfect partition of the village into three separate mahals,. 
and for each mahal was framed a new vi'ajib-ul-arz which gave no right of pre¬ 
emption to sharers in the other mahals. A suit for pre-emption based on the old 
wajib-ul-arz was brought by a co-sharer of one of the separate mahals to avoid 
a sale of land situate in another of them. Two questions arose. The first 
was whether the new wajib-ul-arz was prepared in accordance with law so as 
to govern the rights of the parties. The second was whether the old wajib-ul- 
arz was still operative, notwithstanding the partition, and whether the plaintiff 
was entitled to pre-emption under its provisions. [Jjjon the first question, the 
Court held that the now wajib-ul-arz was a valid document, and that, as it 
gave the plaintiff no right of pre-emption, tho suit failed. Upon the second 
they held that tlie plaintiff could not, after the partition, successfully claim 
pre-emption on the basis of the old wajib-ul-arz. In reference to the argu¬ 
ment for the plaintiff based on the words “ hinfsadar deh ” Mr. Justice KnoX 
made the following important observations :— 

“ Wo are dealing with a village which boars a Hindu name, the parties before 
us are Hindus, and tho custom, if there be one, of pre-emption, in so far as it 
extends, is a custom superseding general law. In examining tho terms in which 
it is recorded, wo cannot forget that it was recorded at a time when the village 
bore its natural, and, from a Hindu standpoint, proper form of an undivided 
village and an undivided mahal. The term “ hissadar deh ” as then used 
would apply to all who could claim to hold a share in land within a well-defin¬ 
ed ring-fence in which all were shareholders, and at a time when there existed 
no intention of the village brotherhood being .separated or tho land being broken 
up into distinct parcels, in which some only and not all the village brotherhood 
would hold a share. It is more than difficult to say that those who then made 
the record would have recorded that the custom was one which sliould prevail 
when tho relations of persons and property then subsisting had undergone such 
a radical change as necessarily ensues when perfect partition takes place.” 

[23] The learned Judge proceeded to distinguish Gokal Singh v. Mannu Lai, 
Mata Din v. Mahesh Prasad, Knar Dat Prasad Singh v. Nahar Singh and 
Shiarn Sundar V. Amananl Begam, with reference to the special circumstances 
of those cases. He concluded as follows : - “ The ro.oult then is that the docu¬ 
ment upon which the respondents haso their right, and which was the only 
evidence which they produced in support of that right, is a document prepared 
at a time when circumstances wholly different from those now in existence 
prevailed, and which never contemplated tho existing state of things. We are 
not prepared to hold that it is sufficient to establish that the custom which did 
prevail, if there he such a custom, can bo held to be a custom governing 
and ruling tho parties in the new and altered state of things.” Mr. Justice 
Aikman, after holding that the new wajib-ul-arz would supply a sufficient 
answer to the suit, expressly stated that this would be enough to decide the 
case. What follows is therefore obiter. He proceeded to discuss the question 
“ whether after a partition an owner of land in one mahal can assert a right of 
pre-emption when a sale is made of property situated in another mahal.” 
After observing that it had never been hold that a right of pre-emption disap¬ 
pears with an imperfect partition, he referred to Motee Sah v. Musammat Goklee 
and Jai Ram v. Mahabir Bui in support of the view that ” it is differentia the 
case of perfect partition.” He dissented from the decision in Gokal Singh v. 
Mannu Lai and expressed the opinion “ that unless at the time of partition a 
right of pre-emption is specifically reserved by the co-sharers in respect of lands 
lying in the other mahals, such right of pre-emption is not to he presumed from 
the mere fact that, when the village formed hut one mahal, the co-sharers had 
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.pre-emptive rights against each other.” I agree that there is no such presump¬ 
tion, but in deciding whether the right has been established the terms of the 
wajib-ul-arsc and the state of things existing when it was framed, as well as that 
existing at that time of partition, must, I think, be considered. However, 
there is nothing in Mr. Justice Aikman’S [24] judgment to the contrary, and he 
expresses no disagreement with Mr. Justice Knox. The decision in that case 
was followed by Mr. Ju.stice Aikman in Abdul Aziz Khan v. Hasen Alt, Weekly 
Notes, 1895, p. 233, and by Mr. Justice Knox in Shuh Bindrahan Das v. Dani 
Bam {S. A. No. 675 of 1897). The claim in the former case appears to have been 
based on custom. The judgment holds in substance that, after perfect parti¬ 
tion, the benefit of a custom of pre-emption recorded in the old wajib-ul-arz as 
prevailing among the co-sharers of the undivided raahal could be claimed by a 
co-sharer of one of the separate mahals in respect of property situate therein, but 
not in respect of property situate in another mahal of which he was not a 
co-sharer. The reason of this distinction must be that in the former case, but 
not in the latter, tiie claim is made by a co-sharer of the vendor. In neither 
case, however, is it made hy a co-sharer of the mahal, to which alone the 
wajib-ul-arz presumably referred. Wiiether the distinction was justified or not 
depends, in my opinion, upon the terms of the wajib-ul-arz. It would not, I 
think, he safe to assume that a custom prevailing among the co-sharers of 
mahal/4 would, after the destruction of that mahal and of the co-parcenary 
body connected with it, necessarily apply to the co-sharers of mahal B 
or mahal C, into which A has been partitioned. In this respect Mr. Justice 
Aikman’S decision appears to be inconsistent with that of Mr. Justice 
Knox in Shuh Bindrahan Das v. Dani Bam, which, however, also purports to 
follow Ghure v. Man Singh. For in the case before Mr. Justice Knox, the 
claim for pre-emption based on the old wajib-ul-arz was made by a 
person who,* after perfect partition, was a co-sharer of the vendor in one 
of the separate mahals. He claimed as coming within words which the 
Court of First Instance translated as “ co-sharers in the order of nearness, 
with regard to their holding shares in the village.” No new wajib-ul-arz was 
framed. The vendees W'ore admittedly strangers. Mr. Justice Knox con¬ 
firmed the decree of the Lower Appellate Court dismissing the suit. His "judg¬ 
ment treats Ghure v. Man Singh as not merely stating certain presumptions 
[26] of fact or considerations as to what is probable in given circumstances, 
but as giving a general answer in the negative to the question “ whether a 
wajib-ul-arz which was prepared at a time when the village out of which two 
separate mahals have now been carved by perfect partition, and for each of which 
separate mahals no wajib-ul-arz of any kind has been framed, governs the co¬ 
sharers in the two new mahals upon a question of the right of pre-emption based 
upon a covenant said to be contained iu the old wajib-ul-arz.” In Abdul Ilai 
v. Nain Singh, (1897) I. L. R., 20 All., 92, the terms of the wajib-ul-arz do not 
appear from the report or from the paper-book. It appears, however, to have re¬ 
corded a custom of pre-emption as prevailing in the undivided village. The village 
was divided by perfect partition into two mahals consisting respectively of 15 bia- 
was and 5 biswas. No new wajib-ul-arz was framed. The whole 5 biswas mahal 
belonged to the defendant vendor, and he sold it to strangers. The owner of a 
share in the 15 biswas mahal only sued for pre-emption on the basis of the old 
wajib-ul-arz. The High Court on appeal dismissed the suit. The Judgment 
of Edgk, C.J., and Blaib, J., refers with approval to Ghure v. Man Singh and 
Angan Lai v. Ilamid-ul-nissa. The principle on which it is based is the 
improbability, having regard to the usual objects and motives of shareholders 
obtaining perfect partition of a mahal, that they should, after partition, intend 
that the other co-sharers from whom they had separated their interest should 
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be entitled to oome in and become again their oo-sharers. The last reported 
case is Mithu Lai v. Muhammad Ahmad Said Khan, Weekly Notes, 189U, p. 19, 
decided by Blaib and Aikman, JJ. The suit was based on a pre-emption 
clause recording a custom of pre-emption in favour of “ co-sharers in thevillage,” 
The village, at the time when the wajib-ul-arz was framed, was an undivided 
mabal. By a perfect partition it was afterwards divided into two separate mahals 
of 15 and 5 biswas respectively. No new wajib-ul-arz was framed. The plaintiffs 
and the vendors were co-sharers in the 5 biswas mahal, in which the property 
was sold. The vendee [26] was sole proprietor of the 15 biswas mahal, and his 
only connection with the other was that he owned in it certain rent-free land. 
His main defence to the suit was that the plaintiffs had no preferential right 
because he was himself a “ co-sharer in the village ” within the old wajib-ul-arz, 
notwithstanding the partition. The High Court held in substance (1) that the 
old wa]ib-ul-arz and the old custom still remained in force in so far as they 
were not inconsistent with the state of things created l)y the partition, (2) that 
as in consequence of the partition the defendant had ceased to he a “ co-sharer 
in the village ” with the vendor, and was not a co-sharer in the 5 biswas mahal, 
he had not equal rights with the plaintiffs, and (3) that the plaintiff's were 
entitled to pre-emption under the old wajib-ul-arz. So far as this decision 
rejected the defendant's claim to the right of pre-emption, I have no doubt that 
it was right. But what about the claim of the plaintiffs? The Court in 
decreeing the suit assumed that the plaintiffs, at all events, were entitled to 
pre-emption under the old wajib-ul-arz, notwithstanding the perfect partition. 
Apparently they assumed it because the plaintiff's were admittedly co-sharers 
with the vendor in the 5 biswas mahal in which the property sold was situate. 
In other words they took for granted that co-sliarers in one of the separate 
mahals were “ co-sharers in the village” within the meaning of the vvajib-ul- 
arz. It is likely enough that they were right, but they do not discuss the 
question. All depends on what the wajib-ul-arz meant by “ co-sharers in the 
village.” If it included all persons who might thereafter be co-sharers in any 
part of the village, the decision was right. If it meant all persons who were 
co-sharers in the entire undivided village for which the wajib-ul-arz was framed, 
the decision was wrong, for the plaintiffs, after partition, were no more co¬ 
sharers of the village in that sense than the defendant vendee. As a matter 
of fact the only co-sharers in the village at the time when the wajib-ul-arz 
was framed were co-sharers of the undivided village. 

In the piesent case the whole ({uestion is, in my opinion, whether ahissa- 
dar has transferred his share within the meaning [27] of the wajib-ul-arz, 
and whether the plaintiff is a hissadar deh within the fourth category of pre- 
einptors. Taking first the word deh, it is, I think, virtually equivalent ho 
mama. It means a village in the souse of a definite local ai-ea, the actual village, 
with the lands belonging to it: Wilson’s Glossary of Judicial and Revenue 
Terms, p. 141, Elliott’s Supplementary Glossary of Terms used in the North- 
Western Provinces, Vol. ii, p. 283. It does not mean a mahal, and has no 
necessary reference to the fiscal unit. So far I agree with the argument on 
behalf of the plaintiff. The next question is, what is a hissadar of the village ? 
The learned pleader contended that hissadar did not here mean a ‘‘ co-sharer ” 
of a mahal in the sense in which that term is used in the Land Revenue Act, 
but merely ” the holder of a shave.” He argued that if co-sharers, in the sense 
of persons owning shares in the mahal formed by the undivided village, had 
been intended, some such word would have boon used as ‘ shank-i-mahal,’’ the 
term used lor co-sharers in the official vernacular translation the Land 
Revenue Act, or else “ sharik-i-hissa.” He laid stress on theexpression '* malikan 
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sharik khata ” in the third category of pre-emptors mentioned in the wajib-ul" 
arz as indicating that, where ]ointness of interest was signified, the word 
** sharik ” was employed. According to this argument, a hissadar dek merely 
means one who owns or holds a share within the area of the village. If that 
is the meaning, then, notwithstanding the partition, the plaintiff is entitled 
to pre-emption, for the dck or village still remains, and he is still a hissadar, or 
owner of a share, witliin its area. On the other hand, it was contended for the 
defendants that hissadar means not merely the owner of a share, but a 
“ co-sharer,” and Lliat hissadar deh means a co-sharer of the entire village for 
which the wajib-ul arz was framed. If that is the meaning, then, as the effect 
of the perfect paitition was to destroy the class of hissadaran deh altogether, 
neither the plaintiff nor anyone olso can now claim pre-emption as a member 
of it. 


The result of the argument is, I think, to show that the word hissadar 
taken hy itself, and without reference to any context [28] is ambiguous. In 
Wilson’s Glos.sary it is translated “ a shareholder, a sharer, a co-parcener, one 
who pays his share of revenue to a zatnindar or to the State.” Mr. Durga Charan 
has pointed out in the written statement of one of the defendants and in the 
deposition of a witness instances of the description of persons as hissadars of 
the village Serai Sitam, though, since the partition, no one has been a co-sharer 
of the entire village. All depends, I Miink, upon the context. There are two 
main considerations wliich have led me to tlie conclusion that in this wajib-ul- 
arz hissadar deh means a co-sliaror (>f the undivided village for which the 
wajih-ul-arz was framed. The first is that the word “ hissadar” as used in the 
fourth category of pro-emptors must he construed in the same sense as the same 
word in the oi)ciiiiig words of the clause “ if any hissadar wishes bo transfer 
his share hissa).” The word “hiss'ular” is tliere used without the word deh. 

Considering tliat a wajih-'ul-arz is framed under tlm Land Revenue Act for a 
mahal, and that its chief purpose is to record the usages of co-sharers of the 
mahal in the sense of tlie Act, I think there is a strong presumption that the 
word '* hissadar” when used in such a document means, in the absence 8f other 
expressions implying a different moaning, a co-sharer in that sense, a person 
jointly and severally responsible to Government for the revenue for the time 
being assessed on the entire mahal for wliich the wajih-ul-arz was framed, and, 
in cases of zamindari tenure, having a joint and undivided share in tlio whole 
of that mahal. The opening words of the clause moan therefore, in my opinion, 
” if any co-sharer of this mahal wishes to transfer his share therein.” Jf so, the 
subsequent words ” hissadaran deh” moan ” co-sharers of the undivided village,” 
not “ owners of shares in any sub-division of fho village.” The second considera¬ 
tion is this. Wo are interpreting and applying a particular custom of 
which the plaintiH claims the benefit. In considering who is entitled 
to the benefit of a custom it is essential to see who are the persons among whom 
it has in fact hahitually prevailed. It cannot lie claimed by anyone 
[29] who is not a member of the clas.s thus determined. Now there can be 
no doubt as to what was the cilass of j'orsons W'ho at the time when the wajib- 
ul-arz was framed, habitually exercised the right of pre-emption by virtue of 
the custom. They were the co-sluirers of the undivided mahal which the 
village Serai Sitam then founed and no others. There was no distinction 
between shareholders in the village and co-sharers of the entire village ; there 
was only a single ela,ss of co-sharers. That is the only class among whom 
the custom actually provailtd, and lowborn therefore the right belonged. It 
is now sought to apply the custom for the benefit of the plaintiff', who standp 
in a totally different relation to the village, to the vendor, and to the property 
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s^< He is not a co-sharer .of the entire village. He is not a memV>er of the 
olaes who exeroised the right of pre-emption at the time when the custom was 
recorded. He is a member of a class which only came into existence through 
the partition—persons who have shares in a particular sub-division of the 
village. He is not even a co-sharer of the vendor. To allow him to pre-empt 
under the old wajib-ul-arz would be, in my opinion, to change the custom 
while professing to apply it. 

For these reasons I arn of opinion that the sale which the suit seeks to 
avoid was not a transfer withi i tlie meaning of the wajib-ul-arz, that the 
plaintiff is not entitled to pre-emption as a hissadar deh, and that his suit and 
this appeal must be dismissed with costs in all Courts. 

Knox, J. —I concur in all that the learned Chief Justice has written, and 
have nothing more to add. 

Burkitt, J.— I am of the same opinion. 

Banerji, J.— I have arrived at the same conclusion as the learned Chief 
Justice. 

A claim for pre-emption not founded on Muhammadan law must be based 
on custom, or contract, or both. A wajib-ul-arz, in so far as it relates to pre¬ 
emption, is the record of the custom of pre-emption which prevails in the 
village or inahal, or of the contract by which tlie co-sharers have agreed to be 
bound : [30] when therefore a wajib-ul-arz is referred to as the foundation of 
a claim for pre-emption, the real basis of the claim is the custom or contract 
which is evidenced by the wajib-ul-arz. Even if the wajib-ul-arz has become 
inoperative as a part of the record-of rights, it does not necessarily follow that 
the custom or contract embodied in it has ceased, and that a suit cannot be 
brought upon the basis of such custom or contract. It seems to me that the 
conflict of opinion which arose in the numerous cases cited to us at the hear¬ 
ing and considered in detail by tho learned Chief Justice was to a great extent 
due to tho fact that in many of those cases the provisions of the wajib-ul-arz 
were treated as representing a contract between the co-sharers, whereas in 
fact they were, and professed to bo, tho record of a custom pievailing in the 
particular village or mahal. It was, I suppose, in consequence of this dis¬ 
regard of the exact nature of tho claim that it was laid down in some of those 
cases that after a perfect partition has been effected a co-sharor in one mahal 
is not entitled to pre-empt property in anotlior inahal “ unless at the time of 
partition there has been some specific arrangement by which reciprocal rights 
of pre-emption have been maintained between the co-sharers of tho different 
mahals.” lu my oiiinion tho more fact that a perfect partition has taken place 
does not abrogate a custom or contract as to pre emption which was in force 
before partition. If after partition a new wajib-ul-arz has been prepared re¬ 
cording a custom or contract different from tho custom or contract embodied in 
the old wajib-ul-arz, the presumption will bo that the custom which obtained 
in the village or tho mahal at the time of the preijarat.ion of tho old wajib-ul- 
arz has fallen into desuetude, and a new custom has sprung up, or that the 
co-sharers liave set aside the old contract and entered into a new one. But 
where a fresh wajib-ul-arz has not been prepared at partition, it does not 
follow, as a matter of law or principle, that the custom or contract in force 
before partition is no longer to have effect and operation. As observed by the 
learned Chief Justice, the question in each case is that of the construction of 
the nature of the particular custom or [31] contract on which the claim for pre¬ 
emption is based, and whether the custom or contract can apply to the altered 
state of things which has come into existence since a perfect partition has 
been effected. 
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In the case before us the wajib-ul-arz which was referred to as the basis 
of the claim professes to be the record of a custom and not of a contract. 
What we have to consider is whether under that custom the plaintiff has a 
preferential right of pre-emption. It is admitted that the plaintiff does not 
belong to the first three classes of pre-emptors mentioned in the wajib-ul-arz, 
nor does he come under the fourth category. Since partition he has admittedly 
ceased to bo a co-sharer of the vendor. He no doubt holds a share in the 
village. But, in my opinion, the true construction of the custom as recorded 
in the wajib-ul-arn is that it is only such a shareholder as is also a co-sharer 
who has the right of pre-emption as a pre-emptor of the fourth class. At the 
time when the wajib-ul-arz was prepared all the shareholders were also co- 
sharers. The custom whieli was embodied in the wajib-ul-arz evidently had 
reference to that description of shareholders. Therefore by virtue of such a 
custom the plaintiff, who is the holder of a share in the village, but not a co- 
sharer of the vendor, has no rigid of pre-emption and his suit has been properly 
dismissed. I would disnjiss this appeal with costs. 

Aikman, J. —The question raised in this appeal is whether, when no new 
wajib-ul-arz has been prepared on the perfect partition of a mahal, a claim for 
pre-emption can he maintained on the basis of the old wajib-ul-arz framed for 
the former mahal, which has by partition been broken up into two or more 
mahals. . I agree with the learned Chief .Justice in holding that it is incorrect 
to say that upon partition tlio former wajib-ul-arz necessarily disappears or 
ceases to exist, if a fresh wajib-ul-arz is prepared for each of the new mahals 
the old wajib-ul-arz is thereby superseded, hut until this is done the old wajib- 
ul-arz must lie considered as in force, but only so far as it is appHoable to the 
altered state of things. 

[323 The cases in this Court which held that, because, under a wajib-ul- 
arz in force before partition there iiad been a right of pi-e-emption amongst those 
who were then co-sharers of the village, the same right subsisted after partition 
amongst those who owned .sliar 0 .s in the different mahals of the villfige, lost 
sight, it appears to me, of tiio material alteration in the circumstances brtJUght 
about by the partition. 

Where the wajib-ul-arz of an undivided mahal, whether reciting a custom 
or embodying a contract, lays down that a right of pre-emption prevails 
amongst the “ shareholders ” of the mahal, it refers to a body of men between 
whom there is this common bond that they each own a fractional share 
of an integer made up of all the shares hold by each, in virtue of 
which ownership they incur reciprocal liabilities and are entitled to recipro¬ 
cal rights. When this common bond has disappeared it cannot be assumed 
that the reciprocal rights and liabilities which formerly existed are still in 
force. Where the old wajib-ul-arz recites the existence of a custom amongst a 
body of men between whom a common link subsists, 1 do not see how, afW a 
perfect partition, it can reasonaljly be lield that the custom continues to prevail 
amongst those betw'eon whom that common link is no longer in existence. 
Where, however, the wajib-ul-arz embodies a contract, I concur with the learn¬ 
ed Chief Justice in holding that the question whether, in the altered state 
of things, the contract is still in force, must depend on the language of 
the old wajib-ul-arz. It is quite conceivable that the old wajib-ul-arz 
might set forth an express agreemont that no future partition would destroy 
existing rights of pre-emption. But whore there is no such express contract, 
and the old wajib-ul-arz merely records a right of pre-emption as existing by 
way of a contract amongst those who are hissadars of the village, the inference 
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is that the language of the wajib-ul-arz refers to persons who stand to one 
another in the mutual relation of owning shares in the same integer. 

In the present ease the claim of the plaintiff was based on a clause in the 
wajib-ul-arz which occurs in a chapter dealing with £83] the rights of co-sharers 
amongst themselves. According to this clause a hissadar could not sell his 
share to an outsider until he had first offered it to tlie other shareholders in 
the village {hissadaran deh). This was the record of a custom. From the 
language used, the inference I draw is that the custom was one which prevailed 
amongst those who each owned a fractional share or hissa of one undivided 
estate, and cannot be held to subsist amongst those between whom there is 
now no such common bond. To use the words of Oldfirld, J. : — “ The con¬ 
dition of pre-emption only affected the shareholders of the mahal as long as 
they remained shareholders, and ceased to have effect on those shareholders and 
their property who separated themselves and their property by forming a 
separate mahal,” (1885) 1. L. R,, 7 All., 720, at p. 730. The plaintiff in this 
case owns no propeity in theiiialial in which the share sold is situated, and 
cannot therefore be held to be standing in the I'elation of hissadar to the hissa¬ 
dar who has sold. 

For these reasons I think the plaintiff’s suit was properly dismissed hy onr 
brother Blair, and I would dismiss this appeal with costa. 

Appeal dismissed. 


NOTES. 

fTlio Frivy Council approved this decision in (l916) 37 All., 129. 

This decision was fallowed in;—(1904) 1 A.Ij.J., 33; (1905) 2 A.L.J., 2G1 ; (1905) 27 
All., 602; (1907) Punjab Record, 133; (1907) 29 All., 296 ; (1909) 32 All., 03 : G A.L.J., 
968 ; (1909) 1 I.C., 604 ; (1909) G A.L.J.. 715--3 I.C., 534 ; (1909) 3 I.C., 927. 

See also (1905) 28 All., 286; (1900) 28 All., G14 ; (1909) 31 All., 274 ; (1910) 7 A.L.J., 
133 ; (1911) 33 All., G05 ; 12 I.C., 98 ; (1912) 34 All., 434 ; 16 I.C , 361.] 
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The 12th June, 1899. 

Presf.nt : 

Sir Arthur Stkachey, Knight, Chief Justice, Mr. Justice Knox, 
Mr. Justice Blair, Mr. Justice Banerji, Mr. Justice 
Burkitt and Mr. Justice Aikman. 

Bhagwanta and others.Plaintiffs 

versus 

Sukhi and others.Defendants.’^ 

Hindu law — Reversioners—Suit to set aside alienation by Hindu tvidow — 
similar suit barred by limitation as against a prior reversioner—suit by 
subsequent reversioner not thereby barred — Limitation—Act No. XV 
of 1877 {.Indian Limitation Act), section 7, sch. ii. Art. 120. 

Held that, where there are several reversioners entitled successively under the Hindu law 
to an estate held by a Hindu widow, no one such reversioner can be hold to claim through or 
derive bis title from another, even if that other happens to be his father, but be derives his 
title from the last full owner. If, therefore, the right of the nearest reversioner for the 
time being [ 84 ] to contest an alienation or au adoption by the widow is allowed to become 

• Becond Appeal No. 879 of 1896, from a decree of VY. F. Wells, Esq., District Judge of 
Agra, dated the 13th July 1896, confirming a decree of Maulvi Siraj-ud-din Ahmad, Subordi. 
pate Judge of Agra, dated the 23rd April 1696. 
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barred by limitation a.s against him, thi.s will not bar tho similar rights of the subsequent 
reversioners. Beni Prasad v. Jfurdai liibi, P. A. No. 35 of 1888, decided February 4th 1892 ; 
Ramphal Rni v. Tula Kuari, (1883) I. L. B., G AIL, UG ; Jumoona Dassya Chowdhrani v. 
Damasoonderai Dassya Choiudhrani, (1876) L. B., 3 1. 7‘2; and Isri Dal Koer v. Mussa,mut 

nansbulii Koerain, (1883) L. B., 10 I. A,, 150 ; S. C., 1. L. R., 10 Gal., 324, referred to, 
Chhaganram Aslikra7n v. Bai Motiqavri, (1890) I. L. B , 11 Bom., 512, and Pershad Singh 
V. Chedee LaW, (1871) 15 W. R., C. B., 1, dissented from. 

A minor plaintiff instituting a suit which falls within article 120 of the second schedule 
of the Indian Limitation Act, 1877, is not excluded from the benefit of section 7 merely 
because the right of .some other person through whom ha does not claim to sue for .similar 
relief has become time barred. 'Ihic “ right to .sue ” mentioned in the third column of article 
120 means the right to sue of the plaintiff or of soma one through whom ho claim.s. The 
“period of limitation’’ montioned in section 7 means Lho period of limitation for the suit 
which the plaintiff or some one through whom ho claims i.s entitled to institute. Siddhes- 
sur Dull V. Shatn Chand Nund7in, (1875) 23 W. B., C. R., 285 ; Mrino Moyee Debia v. Bhoo- 
bun Moyee Debia^ (1874) 2.'-! W. R., C. R., 42: Oobhid Coo//tar Chowdhry v. ITuro Chu7ider 
Clia7odhry, (18GG) 7 W. R., C. R., 13) ; and (Sohijul Chajidra Smunn Mazoi)77idar v. Anand 
Mohan Sar7na Mazoo77tdar, (1869) 2 B. L. R., A. T. ()., 313, referred to. 

This was a suit by certain plaintiffs, wlio claimed, as reversioners under 
the Hindu law, to get rid of tbe effect, as against their interests, of certain 
alienations of property which had hoen of their maternal grandfather, Bichpal, 
in his lifetime. The pluintilfs asked tor a declaration, first, that an alie¬ 
nation made in 1876, hy a Hindu widow, their maternal grandmother, 
Sabej Kunwar, in favour of one Musaimnat Hanso, was void as against the 
plaintiffs ; socondly, tliat a further alienation made by Musammat Hanso in 
1893 to ono Kirpa Ram was also void as against the plaintiffs ; thirdly, that 
the plaintiff's were entitled, after the death of their mother, Musammat Matta, 
to possession of the proiiorty in suit. At the time of the alienation in 
1876 by Saboj Kunwar, the plaintiff’s mother, Musammat Mattra, was the 
nearest living reversioner. She hucaine entitled to possession of the property in 
1889, when her mother, the widow Sabej Kunwar, died ; she took no steps to 
[38] question the alienation made in 1876. She was made a pro /ormd 
defendant to the suit, and in her written statement she pleaded that she did 
not wisli to question either the alienation of 1876 or that of 1893. The suit 
was brought in 1894, all the plaintiffs Iteing then minors, represented, for the 
purposes of the suit, hy their father, .Jewa Ram, as guardian ad htem. 

The Court of First Instance (Subordinate Judge of Agra), dismissed the 
suit as barred by limitation, holding that limitation began to run from the 
date of the alienation by Sabej Kunwar in 1876, and that the case was governed 
either by Article 120 or by Article 125of the second schedule to tlie Indian Limi¬ 
tation Act, 1877. The plaintiffs appealed and the Lower Appellate Court (Dis¬ 
trict Judge of Agra) dismissed tlieir appeal, holding the suit to be barred by 
either Article 120 or Article 126. The plaintiff.s appealed to the High Court. 

Pandit Baldeo Ham Dave, for the Appellants. 

Article 126 of the Indian Limitation Act, 1877, is not applicable to this 
suit. That Article is applicable to a suit brought during the life-time of a 
Hindu or Muhammadan female by a Hindu or Muhammadan who, if the female 
died at the date of instituting the suit, would be entitled to have an alienation 
of land made by such female declared to he void except for her life. In the 
present case, the female who made the alienation was dead before the institu¬ 
tion of the suit. It has not been brought hy a person who was entitled to 
possession immediately after the death of that female. The appellant’s mother, 
Musammat Mattra, is still alive, and she is the person entitled to immediate 


696 



SUKHI &0. fl899] 


I.L.R. 22 All. 86 


poBsession. She is a defendant to this suit. There is no Article in the Limita¬ 
tion Act applicable to a suit of this class. Article 126, referred to by the 
Court of First Instance, has no bearing on the question. Article 120 of the 
second schedule to the Act has been held by this Court to apply to suits for 
declaratory decrees— Legge v. Ham liaran, (1897) 1. L. E., 20 All., 35. Under 
it a period of six years is provided, and the time from which it [36] begins 
to run is “when the right to sue accrues.” The right to impeach an aliena¬ 
tion made by a Hindu widow having a limited interest belongs to the presump¬ 
tive reversionary heir— Rani Anund Koer v. The Court of Wards, (1880) L. R., 

8 I. A., 14 ; 8.C., I. L. R., 6 Cal., 764. The present plaintiils have no right to 
sue for the declaration sought by them during the lifetime of their mother, 
who is the presumptive reversionary heir, unless they show that their mother 
has refused to sue without any sufficient cause, or has precluded herself by her 
own act or conduct from suing, or lias colluded with the widow or concurred 
in the act which we say is wrongful— Rani Anund Koer v. The Court of Wards, 
(1880) L. R., 8 I. A., 14 : s.c., I. L. R., 6 Cal., 764. We allege facts to that 
efifect in the 8th paragraph of our plaint. So long as Sabej Kunvvar was alive, 
the transferees had a right to he in possession of the property alienated to 
them, and Musaramat Mattra could have abstained from taking any steps to 
impeach the alienation. But the moment she was dead, Musammat Mattra 
ought not to have allowed the alienees to remain in possession of that property 
to the prejudice of the plaintiff’s right. If the plaintiff’s allegations be true, 
the alienees become trespassers on the death of Musammat Sabej Kunwar. It 
is the conduct of Musammat Mattra, on the death of Musammat Sabej Kunwar, 
which gave the plaintiff a right to sue. The suit is within six years of the 
date of Musammat Sabej Kunwar’a death. There is only one case of this 
Court, in which Mahmood, ,T., has ruled that a daughter’s son could, during 
the life-time of his mother, maintain a suit to impeach an alienation made by 
hie maternal grandmother without proof of collusion or other circumstances on 
the part of the daughter— Balgobind v. Ram Kumar, (1884) I. L. R., 6 All., 
431. Oldfield, J., who was one of the Judges who decided that case, held that 
the suit was maintainable as one coming within the exceptional circumstances 
under'which a daughter’s son could maintain such an action. The view of 
Mahmood, J., has been based on the doctrines of the English law con¬ 
cerning life estates, whilst the estate of a Hindu widow inheriting from her 
[37] husband is not, strictly speaking, what a life estate is under tho English 
law—Tagore Law Lectures for 1879, pp. 239—245. The view of Mahmood, 
J., is in direct conflict with the ruling in Madan v. Malki (1884) I.L.R., 6 All., 
428, decided by Straight, officiating C.J., and Brodhurst, J. Following tho 
latter ruling, TYRRELL and Blair, JJ., have in Ishwar Narain v. Janki, (1893) 
I.L.R. 15 All., 132,expressly dissented from tho ruling of Mr. Justice Mahmood. 
That ruling is also opposed to tho principles laid down in Musammat Golab 
Koonwer v. Shib Sahai, (1867) N.-W.P. H.C, Rep., 1867, 54; Radha Kishen 

V. Bukhtawur Lai, (1866) N.-W.P. H.C. Rep., 1866, p. 1; Bal Gobind Ram v. 
Tlirusranee, (1865) 2 W. R., C. R., 255, and Bamn Soonduree Dossee v. Ba^na 
Soonduree Dossee, (1868) 10 W. R., 0. R., 301. In Knndasami v. Akkammal, 
(1889) I. L. R., 13 Mad,, 195, and in Raghvpati v. Tirumalai, (1892) I, L. R., 
15 Mad., 422, the Madras High Court seems to have taken the same view as 
Mahmood, J., has in Bal Gobindv. Bam Kumar, (1884) 1. L. R., 6 All., 431. 
But the weight of authority appears to be in favour of the plaintiff’s case. 

The ruling of the Bombay High Court in Chhaganram Astikram v. Bai 
Motigavri, (1890) I. L. R., 14 Bora., 512, has no application to a ease governed 
by tho Mitakshara law. In the Bombay case, to which the Mayukha law was 
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applicable, the daughter took a full estate, and the daughter s eon inherited to 
his mother. Under the Mitakshara law, a daughter takes only a widow s estate 
in the property left by her father, and a daughter’s son inherits to his maternal 
grandfather. The case of Pershad Siti(jh v. Chedce Lall, (l87l) 16 W. Bi., O.B., 
1, relied on by the Court below, has been decided on a misconception of the 
principle that under the Mitakshara law a daughter s son does not inherit to 
his mother but to the maternal grandfather in respect of the property left by 
him. In order to substantiate the proposition that the plaintiff a suit was 
barred by limitation, because a right to sue for a declaration had accrued to 
Musamniat Muttra in 1876, it must be shown that the plaintiffs derived their 
right to su (3 from or tiirough Musammat Mattra. [38] [Definition of the word 
" plaintiff ” in section 3 of the Indian Limitation Act.] 

Any act or omission on the part of Musammat Mattra connot be prejudical 
to the right of the plaintiff's by \\’a,y o{ res judicata or estoppel— Dut KQerv. 
Mnsstimat Tlansbutti Kocrain, (1883) L. R., 10 I. A., 150: S. C., I. L. R., 10 
Cal., 324. Mahmood, J., sitting with YOUNQ, J., has fully considered this 
question in tlie case of Jieni Prasad v. Flardai Bibi in an unreported judgment 
which was delivered on a preliminary point before the appeal was referred to 
the Full Bench [F. A. No. 35 of 1888] ; and has held that a suit under similar 
circumstances was not barred by any rule of limitation. 

I further contend that as the plaintiffs were minors at the time of the 
institution of this suit, and as they do not derive their right to sue from, or 
through, any person to wliom a right to sue might have accrued, the suit is not 
barred by limitation. The plaintiffs can claim the benefit of section 7 of the 

Indian Limitation Act, 1877, even if they sue through their next friend- 

Mussumat Phoolbas Koomour v. Lalln Jogeshnr Sahoy, (1875) L. B., 3 I. A., 7: 
S.C., I, L. R., I Cal., 226. 

Munsh'. Culzari Lai, for the Respondents. 

Article 125 of the Limitation Act is applicable to this suit. Although the 
present suit has been brought after the death of the female making the aliena* 
tion, the prayer of the plaintiffs is that all alienations should be declareS ineffec¬ 
tual. They could have sought for this declaration in the life-time of Sabej 
Kunwar, and should have done so within six years of the alienation of 1876. 
Not having done so, their remedy is barred. Such a suit would lie even during 
the lifetime of Musammat Mattra, who has only a life estate like that of her 

mother, Musammat Sabej Kunwar- Dal Oohmd v. Ram Kumar, (1884) I. L, 

R., 6 All., 431. This ruling has been followed by tbe Madras High Court in 
Raghupah v. Tiruvialai, (1892) I. L. R., 15 Mad.,422, and to the same effect is 
the ruling in Kandasami v. Akkammal, (1889) I.L.R., 13 Mad., 196. The judg¬ 
ment of Maiimood, J., in Bal Gobindv. Ravi Kumar, (1884) I.L.R., 6 All., 431, 
[39] sets out fully the reasons for bis conclusions. Even if Musammat Mattra 
was entitled to sue in preference to the plaintiff's, she not having availed 
herself of her remedy, the plaintiff’s suit would be barred on the authority of 
Chhagauram Astikram\. Bai Motigatri, (1890) 1. L. R.,14 Bom., 612 That 
case was not decided upon any special doctrine of the Hindu law under the 
Mayukha, but was decided upon the authority of the case of Pershad Singh v. 
Chedee Ball, (1871) 16 W. R., C. R., 1, which has been relied on by the plain¬ 
tiff. Under these circumstances the plaintiff’s suit is barred by limitation. 
As to the application of section 7 of the Limitation Act, 1 say that that sec¬ 
tion does not apply if the suit is by a guardian. The ruling of the Privy 
Council was decided under the old Limitation Act, which has been repealed. 
The word “ plaintiff ” has not been used in section 7 of the Act or in Article 
120 of the schedule. The definition of that word in section 3 has no application. 
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[The case was again put up at a subsequent date foi* further argument 
with reference to the principle enunciated in the case of Siddhessur Dutt v. 
Sham Chand Nundun, (1876) 23 W. R., C. R., 285.] 

On this point Pandit Haldeo Ram Dave, for the Appellants — 

Jn the case of Siddhessur DuUv. Sham Chand Nundun, (1875) 23 W. R., 
G. R , 285, the suit was one to set aside an adoption and was governed by 
Article 129 of the Indian Limitation Act of 1871. Under that Article, which 
has now been replaced by Article 118 of the present Act, the period of limita¬ 
tion began to run from ‘the date of the adoption, or (at the option of the 
plaintiff), the death of the adoptive father.” There a particular date was 
fixed and the period of limitation began to run from that date. No subsequent 
disability or inability to sue could stop it-. But the Article applicable to the 
present suit is Article 120 of the Limitation Act of 1877, which provides six 
years from the date “ when the right to sue accrues,” that is, when the right 
to sue accrues to tim " plaintiff ” as defined in section 3 of the Act. As the 
plaintiffs in this case do not derive their right to sue from or through any 
person, but they sue [40] in their own right, no right to sue could accrue to 
them before their birth. No cause of action can exist “ unless there be tdso a 

person in existence capable of suing ”- Murray v. The East India Cont,patiy, 

(1821) 6 Barn, and Aid., 204 : S. C., 24 R. R., 325. As the right to sue did not 
accrue to the plaintiffs before tlieir birth, no period of limitation could begin 
to run prior to their birth. As the plaintiffs were minors at the time of the in¬ 
stitution of this suit, they could avail themselves of the provisions of section 7 
of the Indian Limitation .Act, 1877, and present suit was not barred by limitation. 

Munshi Qulzari Lai, contra: 

T rely on the terms of section 7 of the Limitation Act, according to which 
the plaintiff must ha in oxistenco at the time from wiiich the period of limita¬ 
tion is to begin, to enable him to avail himself of the provisions of that section. 
In this suit the plaintiffs were not in existence. In support of tliis 1 also rely 
upon Siddhessur Dutt v. Sham Chand Nundun, (1875) 23 W. R., C. R., 285 ; 
Mrino Yoyee Debia v. Bhoohua Mayee Debta, (1874) 23 W. R., G. R., 42; ^ obind 
Coomar Chowdhry v. lluro Chunder Chowdhry, (1866) 7 W. R., C. R., 134, and 
Oobind Chandra Saima Mazoomdar v. Anand Mohari Sauna Mazoo^ndar, (1869) 
2 B. L. R.. 313. 

These authorities laave not been overruled Ijy any subsequent decisions. 
The change in the terms of noction 7 of the present .Act does not alter the law. 
VVe have now the words “ ti*e right bo sue ” in Article 120, which is applicable 
to this .suit, instead of in section 7 of tRe Act. 

Strachey, C J. — The only question which wo have to consider i.s whether 
the Court below has rightly dismissed this suit as barred by limitation. The 
suit was brought for a declaration, first, that an alienation made in 1876 by 
a Hindu widow, the plaintiff's’ maternal grandmother Sabej Kunwar, in 
favour of Musammat lianso was void as against the plaintiff's; .secondly, 
that a further alienation made by Hanso in 1893 to Kirpa Ram was also void 
as against the plaintiff's ; thirdly, that the plaintiff's [41] are entitled after the 
death of their mother Musammat Mattra to possession of the property in suit. 
At the time of the alienation of 1876 by Sabej Kunwar, the plaintiff’s mother 
Musammat Mattra w'as the nearest living reversioner. She became entitled 
to possession of the property in 1889, when her mother, the widow Sabej 
Kunwar, died. She took no steps to question the alienation made in 1876. 
She has been made a pro formd defendant to this suit, and in her written 
statement she pleads that she does not wish to question either the alienation 
of 1876 or that of 1893. 
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Several questions have been discussed, which, in the view we now take of 
the case, it is not necessary to consider further, such for instance, as whether 
the plaintiffs could during the life-time of Sabej Kunwar have sued for a decla¬ 
ration in respect of the alienation of 1876, their mother Musammat Mattra 
being then the nearest reversioner, though having only an estate similar in 
nature and extent to that of the widow, and whether on the death of Sabej 
Kunwar in 1889, or on the further transfer made by Hanso to Kirpa Bam in 
1893, any fresh cause of action for a declaratory suit accrued to the plaintiffs. 
As I have said, the only question which it is necessary to consider is whether this 
suit is barred by limitation. 

Admittedly during the life-time of Musammat Mattra all that the plaintiffs 
can claim is declaratory relief in respect of these alienations. It is clear that 
the suit does not fall within article 125 of the second schedule of the Limitation 
Act, which refers only to suits brought during the life-time of the widow whose 
alienation is impeached. That article could not apply to the suit as regards 
the transfer made by Sabej Kunwar, v/ho died in 1889. The only article 
applicable to the suit is article 120 which prescribes a period of six years from 
the time when the right to sue accrues. A right to sue for a declaration 
impugning the alienation of 1876, accrued to Musammat Mattra at the date of 
that alienation, and, having regard to article 125, became barred in the year 
1888, in the absence of any special circumstance extending the limitation period. 
The right of the present plaintiffs, the sons of Musammat [42] Mattra, to 
impugn that alienation accrued on one view of the law at their birth, and on 
another view of the law when, by the death of Sabej Kunwar in 1889, they 
first occupied the position of next reversioners to the estate. It is, however, 
admitted that all the present plaintiffs were minors at the date of the institution 
of the suit which they brought in February 1894. They claim the benefit of 
section 7 of the Limitation Act, which has been held by the Privy Council in 
Phootbas Koonwur v. Latla Jogeskur Sahoy.imib) L.B., 31.A., 7 : 8 c.,l.L.B., 

1 Cal., 226, to apply not only after the disability of minority has ceased, but 
during its continuance, to suits brought on behalf of the minor by ’ his next 
friend ; so that in any view it would appear that, having regard to seefion 7, 
the suit cannot bo defeated on the ground of limitation. 

It has, however, been argued that section 7 pre-supposea a right to sue in 
existence at the time of the institution of the suit, and that the fact that a suit 
hy Musammat Mattra was long ago time-barred would operate as a bar to the 
plaintiffs, even though they are minors and notwithstanding section 7. lu sup¬ 
port of that contention the case of Chhaganravi Asttkram v. Bai Motigavri, 
(1890) 1. L. R,, 14 Rom., 512, has been cited. There the mother of the 
plaintiffs was originally the nearest reversioner. There was a sale of the 
property in suit in execution of a decree against the widov/ for a debt due by 
her husband, and in consequence the widow was dispossessed in 1869. The 
nearest reversioner, the plaintiff’s mother, died in 1879. In 1883, the plaintiffs 
.sued as reversioners, the widow being still alive, for a declaration that they 
were not bound by the sale, that the decree in execution of which the property 
was sold was collusive and fraudulent, and that they were entitled to the pro¬ 
perty on the widow’s death. One of the plaintiffs was a minor up to the year 
1881. The other was still a minor in 1883, when the suit was brought. It 
was held that all right to sue for a declaration in respect of the sale and dis¬ 
possession of the widow was barred in 1875, that is, when both the plaintiffs 
were minors under article 120 of the second schedule of the Limitation 

L4aj Act. The ground of the decision is thus stated at p. 515 of the report;_ 

Cause of action having, therefore, been given to the plaintiffs' mother both 
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by the sale and dispossessiou, no new cause of action can be held to have 
remained to the plaintiffs on their mother’s death. -It could not have been the 
intention of the Legislature, in giving a right to sue for s declaration within 
six years from the accrual of the right, to give successive rights to a series of 
successive reversioners to harass the alienees of an estate with repeated suits 
in respect of the same alienation. It has been held that when the widow dies, 
a new right of action (for possession) will be given to the reversioner then living, 
but, till then, at any rate, any right to seek a declaration possessed by any 
reversioner whose title to sue had accrued after the alienation must be regarded 
as derived from the person who was the heir-presumptive at the time of the 
alienation.” Now, it is quite clear that such a reversioner does not in fact derive 
his title from the person who was the heir-presumptive at the time of the alien¬ 
ation. The judgment seems to me in effect to hold that although one rever¬ 
sioner does not derive his title from another and nearer reversioner, he must 
be deemed to do so in order to avoid the consequence of the alienees of the 
estate being harassed by a multiplicity of suits. The reversioner derives his title, 
not from any other reversioner but from the last full owner of the estate, and 
I can see no justification for introducing a fiction to the contrary effect merely 
to avoid a result which the Court may consider inexpedient. That judgment, 
having regard to the passage which I have just read, does not depend, as was 
suggested to us in argument, upon any special yiew entertained in Bombay as 
to the position in Hindu law of a daughter as being a full owner of the estate 
through whom the plaintiffs, in that case her sons, might have been held to 
claim. It follows a judgment of the Calcutta High Court in Pcrshad Singh 
V. Chedee hall, (1871) 15 W. R., C. R,, 1. In that case a Hindu widow was 
sued for acts of waste and alienation alleged to have taken place during the 
[44] lives of the mothers of the plaintiffs who were, when those acts were 
committed, the next heirs to the property. ” At the time when the alienation 
complained of occurred, the mothers of the plaintiffs wore alive and were then 
the next heirs entitled to this property, and they might have brought the suit 
which the plaintiffs have now brought, but they did not do so. They allowed 
more fhan 12 years to elapse, and this cause of action is not revived in favour 
of the plaintiffs who have since been born and have now arrived at majority.” 
That is to say, the plaintiffs’ right of suit was held barred by the omission of 
their mothers to sue, through whom they did not claim, and it was assumed 
that the cause of action accruing to the plaintiffs’ mothers and the cause 
of action on which the plaintiffs themselves came into Court were one 
and the same, so that what barred the mothers would equally bar the sons. 
We have very carefully considered these two cases. It appears to me that they 
are contrary to well recognized principles, and that wo ought not to 
follow them. If the nearest reversioner could beheld, as the Hindu widow 
has been held, to represent fully the whole estate, it would no doubt 
follow that the limitation which would bar that reversioner would bar 
other reversioners, just as a decree passed against the nearest reversioner 
would, in that case, operate as res judicata against the more remote. But 
so far as I know, that has never been held to be the relation in which one 
reversioner stands to another, and we are not, I think, at liberty to act on 
an incorrect view of that relation in order to achieve the desiiable result of 
preventing multiplicity of suits. A similar question has been considered with 

great fulness and care by Mr. Justice Mahmood in an unieported case- Btni 

Prasad Hardai Bibi.' That case has recently been decided by the Privy 
Council in connection with the validity in Hindu law of the adoption of an only 
son ; but the question of limitation was apparently notraised by the defendanj,s 
• F. A. No. 35 of 1838, decided 4th February 1892. 
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before the Privy Council ; it was disposed of by Mr, Justice MahMOOD 
and Mr. Justice Young as a preliminary point in the appeal before them. 
[46] In that case there was an adoption by a Hindu widow in 1858. At 
that time the nearest reversioner was one Kedar Nath. He died in I 88 I 1 a 
declaratory suit to impugn the adoption being then barred so far as be was 
concerned by article 118 of the Limitation Act. The plaintiff was the son of 
Kedar Nath. He was born in 1852, but until he became, on Kedar Nath’s 
death in 1881, the nearest reversioner, he could not have brought a declara¬ 
tory suit to impugn the adoption. He brought such a suit in IB 86 , it was 
found, within six years from the date on which he acquired knowledge of the 
adoption. So far it was clear tliat the suit was within limitation. But it 
was argued that as a suit by Kedar Nath when he was the next reversioner 
became barred by limitation long before liis death in 1881, on which the 
plaintiff acquired his right to sue, the plaintiff’s suit was also barred. Mr. 
Justice Mahmooi) held, with the concurrence of Mr. Justice YOUNG, first that 
one reversioner cannot l)o lield to claim through or to derive his title from 
another, even if that other happens to be his father, but derives his title from 
the last full owner; secondly, that the limitation which barred a suit by the 
nearest reversioner for the time being to contest an alienation or an adoption 
by a Hindu widow, would not bar a similar suit brougiit by another person 
after he became the nearest reversioner. At p. 160 of the paper book in that 
case Mr. .lustice Mahmood thus sums up his elaberato consideration of the 
question : “ I think it is quite clear from what I have said that there is no 

autlioribv, and there can he no reason in juristic principle for maintaining the 
proposition that the reversionary right under tlie Hindu law is a kind of herit¬ 
able estate which descends from the father to the son, maintaining a kind of 
privity of blood for purposes of estoppel, the plea of res jn'licata, or the bar by 
limitation. " Again at p. 161, afte" referring to the ruling of the Full Bench 
in liamphal Uni v. Tuiakuari, (1883) 1. li R., 6 All., 1 16, he said :—“Applying 
the principle of that case together with that 1 have said as to the nature of 
reversionary right under the Hindu law, I hold that the circumstance [46] that 
the plaintiff ’s father Kedar Natli, whilst being the nearest reversioner, had*allow- 
ed the period of limitation for sucli a suit to elapso during his life-time, fioes 
not operate as barring the plaintiff’s present suit by limitation.” In support of 
his conclusion Mr. Justice MaHMOGI) refeishy way of analogy to the judgment 
of the Privy Council in Jiiinoona Dassija Chowdhraiii v. Baviasoonderai Dassya 
Chowdhrani, (1876) L. R., .3 I, .4., 72, where their Lordships expressed a doubt as 
to whether a decree in favour of an adoption passed in a suit by a reversioner 
to set aside tlio adoption is binding upon any reversioner except the plaintiff 
and whether a decision in suoli a suit adverse to the adoption would bind the 
adoptive son as between himself and any other than the plaintiff. In a later 
Privy Council case not referred bo by Mr. Justice MaHMOOIj, Isri Dut Koer 
V. Mussumat Ilanslmtti Koerain, (1883) L. R., 10 I. A., 150, their Lordships (at 
p. 157 of the report) indicate strongly that such a decision would not be 
binding as res judicata in the case of a now reversioner. 

It was further argued that, having regard to the terms of section 7 of the 
Limitation Act, a plaintiff, to be entitled to the benefit of that seotion, must have 
been in existence and under disability at the time from which the period of 
limitation eommencas, and that therefore a minor cannot avail himself "of the 
section in respect of a right of suit which came into existence before his birth. 
That contention in effect seeks to apply to the case the principle of seotion 9 
that “ when once time has begun to run, no subsequent disability or inability to 

sue stops it.” In support of that contention the following oases were cited :_ 

Siddhessur DuU v. Sham Chattd Niindun. (1875) 23 W. R., C. R., 285 ; Mrino 


702 



SUKHI Ac. [1899] 


I.L.R. 22 All.,47 


Moy^ Dtbiav. Bhoobun Moyee Dehia, (1874)23 W. R., C. R., 42 ; Oohind Coomar 
Ghowdhry v. Huro Chunder Chowdhry, (1866) 7 W. R., C. R., 134, and Cobind 
Chandra Sarnia Mazoomdar v. Anand Mohan Sarma Mazoomdar, (1H69) 2 
B. L. R., 313. None of those cases were decided with reference to the present 
Limitation Act, and in none of them was the suit of the exact description of 
[47] that now before us. None of them, so far as I am aware, have been 
applied to suits brought since Act No. XV of 1877 came into force for a declara¬ 
tion impugning the validity of an alienation made by a Hindu widow. They are 
cases of suits to set aside an adoptioti falling under article 129 of Act IX of 
1871, which article has been replaced by the totally different provisions of 
article 118 of the present Act. Instead of straining the language of these 
decisions to meet a case of this kind, it appears to me to be safer to look to the 
precise terms of the provisions applicable to this present case, i.6., article 120 
of the second schedule and section 7. As regards article 120, when the Legis¬ 
lature said that a suit may be brought within six years from the time when 
the right to sue accrues, I think it clearly meant the right to sue of the plaintifif 
himself or some one through whom he claims, not a riglit of somebody else to 
sue through whom the plaintiff does not claim. The Legislature cannot have 
meant a right of anybody to sue, a right at large of some person wholly uncon¬ 
nected with the plaintiff. Similarly, if section 7 is read giving the terms used 
their ordinary and natural signification, I think the expression “ the period of 
limitation ’’ means the period of limitation for the plaintiff’s suit, the period 
of limitation for the suit which the person under disability or some one through 
whom he claims is entitled to institute, not the period of limitation for a 
similar suit which some other person may have lieen entitled to institute. In 
my opinion nothing has occurred to deprive the plaintiffs, who are still minors, 
of the benefit of section 7 by extinguishing or barring their right to sue for a 
declaration in respect of the alienations of 1876 and 1893. J am therefore of 
opinion that the Court helow ought not to have dismissed the suit as barred 
by limitation, but should have disposed of it on the merits. I think that the 
proper course is to allow this appeal, set aside the decree of the Court below, 
and reinand the case to the Court of First Instance for disposal on the merits. 
The'plaintiffs are entitled to their costs of this appeal. The other costs will 
abide the result. 

[48] Knox, J.—I also agree that the plea of limitation should not have 
been allowed, and concur in the order proposed by the learned Chief .Tustice. 

Blair, J. —I concur in the order proposed by the learned Chief Justice 
and the reasons by which that order is supported. 

Banerji, J. —I have arrived at the same conclusion as the learned Chief 
Justice. The Lower Appellate Court dismissed the suit as barred by limitation 
under article 125 of the second schedule of the Indian Limitation Act, 1877. 
As the suit was not one to set aside an alienation during the lifetime of the 
Hindu female who made the alienation, that article clearly did not apply. There 
being no other provision of the Limitation Act applicable to a suit of the kind 
brought by the plaintiffs, it was governed by article 120, which prescribes 
a limitation of six years, calculated from the date on which the right to sue 
accrued. I am of opinion that the right therein referred to is clearly the 
right of the plaintiff as defined in section 3 of the Act, and that the article 
does not refer to the right of a person other than the plaintiff. In the present 
case the right of the plaintiffs to-question the alienation made by Sabej Kunwar 
could arise at the earliest on their birth. During the whole of the period sub¬ 
sequent to their birth they have been under a disability, and consequently they 
are entitled to the privilege which is accorded to plaintiffs of that description 
by section 7 of the Act. The rulings of the Calcutta High Court on which the 
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Idarned vakil for the respondents has relied, and which are referred to in detail 
in the judgtn{ 3 nt of the learned Chief .Tustico, liad reference to suits of a parti¬ 
cular description and were liased on the peculiar phraseology of the Limitation 
Act applicable to those suits. I am unable to hold that by reason of their not 
being in existence at the date of the alienation in question, the plaintiffs are not 
entitled to bring their suit at any time during the period of their minority, after 
the accrual of their right of suit. As regards the only other contention which was 
raised in this case, namely whetlier the fact of the omission of the plaintiff’s 
[49] mother to question the alienation made by Sabej Kunwar barred the 
plaintiffs froir. maintaining the present suit, and the rulings by which that 
contention was sought to be .supported, it i.s sufBcient to say that those rulings 
evidently proceed upon the assumption that one reversioner derives title from 
another. I am unable to hold that that is a true proposition under the 
Hindu law. There is no privity of estate between one reversioner and another 
qua reversioners ; therefore the act or omission of one reversioner cannot bind 
another, on tlie general principle that no one can be bound by the act or 
omission of a person through whom he does not derive title. For these reasons 
T agree in the order proposed by the learned Chief Justice. 

Burkitt, J.--I have arrived at the same conclusion. In my opinion no 
cause of action for the present suit accrued be*ore these plaintiffs’ birth, and 
therefore it cannot possibly be barred by any limitation. 

Aikman, J. — I concur in the judgments of the learned Chief Justice and 
my brother Banerji, J., and in the order proposed. 

Appeal decreed and came remanded. 


NOTES. 

[ 1. A distiuctioii was drawn between suits to set aside adoption etc. and suits to set aside 
aLitnaiiom in (190fi) '29 Mad., 390 ; (1901) 21 Mad., 405 ; 27 Gal., 379 ; 24 Bom., 260. Sea, 
however, (1904) 32 Cal., 62 ; 22 All., 33. 

2. As regards the right to sue, it ha.s been held by the Privy Council in (1915) 38 Mad., 
406 that in 6ot/i cta.MM of suits, the .suit is of a representative character, that the right of 
suit does not abate but that the suit may, on the death of the presumptive reversioner 
maintaining the suit, be continued by the next one, and that oven during his life, the others 
may intervene and oven take the conduct of the suit out of his hands on due cause shown. 
The ease of estoppel or rss judicata was distinguished. * 

Previously thereto, the doctrine that one reversioner does not claim through another 
was rigidly applied :—(1912), 3G Mad , 570; (190,5) 29 Mad., 390; (1908) 31 Mad., 866 (estop¬ 
pel held to apply) ; (1905) 28 Mad., 57 {minors) ; (1904) 27 Mad., 588 (abatement of appeal) ; 
(1902) 13 M.L J., 359 (res judicata) ; (1900) 22 All., 382 (res judicata) ; (1S07) 27 All., 37 at 
46 ; (1809) 32 All,. 33 (acknowledgment.) ; (1905) 8 O. 0., 124 (abatement) ; (1908) 12 G. W. 
N., 857 ; (1906) 36 Cal., 780 (estoppel) ; (1905) 9 C, W, N., 795 (minority) ; sea also (1905) 
P. R.. 68 ; 58 ; (1907) P. W. R., 21.]- 

c 22 All. 49 ] 

PRIVY COUNCIL. 

The 27th April and 21st June, 1699. 

PRErliCNT : 

Loan Horhousk, Loan Macnaghten and Sir Richard Couch. 

In the matter of Rajendro Nath Mukerji. 


[On appeal from the High Court for the North-Western Provinces.] 


Para. H of the Letters Patent, 18C>6—Removal of a vakil from the roll for 
reasonable cause.—A conviction under section 471, Indian Penal Code. 

A vakil of the High Court was convicted, under section 471 of the Indian Penal 
Code of fraudulently using as genuine a document which he knew to be forged. This was 
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affirmed on appeal, when the punishment to which he had been sentenced was reduced to 
two years. 

The High Court, while not allowing the propriety of the conviction and .sentence to be 
questioned, had considered whether his culpability was such as to disqualify him for his pro¬ 
fession, and had decided in the affirmative, removing him from the roll, under para. 8 of the 
Letters Patent, 186G. 

Held, that, in the present case, the conviction, followed by the sentence, was sufficient 
without further inquiry, to justify the High Court in making that order. The appellant could 
not be allowed to have an indirect appeal [50J against the judgment of the Sessions Judge 
confirmed by the High Court. The judgment of Lord MaNSFIELD in ex parte Brounsall 
(1778) 3 Cowper’s Rep., 839, referred to as well explaining the disqualification of a membe 
of the legal profession that attends such a conviction and sentence. 

In re Weare, (1893) L. R., 2 Q. B., 439, where the Court of Appeal looked to see what 
was the nature of the offence and would not, as a matter of course, .strike a solicitor off the 
rollbecau.se ho had been convicted, distinguished from the present case. 

In re Durgi Charan, (1885) I. L. R., 7 All., 290, dealt with under .section 12 of 
Act XVIJI of 1879, referred to as a ca.se where the nature of the offence admitted of further 
inquiry and also distinguished. 

In regard to the finality of the judgment of tlie High Court in deciding the appeal from 
the conviction and sentence. In re the petitionof Macrea, (1891) Ij. R., 20 I. A., 90 ; I. L. R., 
16 All., 310, was referred to. 

Appeal from an order (4th January 1896) of the High Court, (1896) I. L. R, 
18 AIL, 174, in the matter of a vakil of the Court. 

The appellant was enrolled as a vakil on the Bth April 1885, and practis¬ 
ed till 1895. On the 9th August 1895 ho was convicted at the Sessions, at 
Allahabad, of an offence under section 471 of the Indian Penal Code and was 
sentenced to a term of rigorous imprisonment for three years. On the 1st 
November 1895 his appeal was dismissed by the High Court with a reduction of 
the sentence to two years. The ground of his conviction was the making use 
of an official copy, filed by him in tlio Higli Court, for the purpose of presenting 
an appeal from a decree of the Saharanpur District Court, in which copy, 
as he knew, the date had been fraudulently altered, to make it appear that the 
appeal was not time-barred, as in fact it was. 

A question now raised on this appeal was whether the conviction and 
the sentence of the Sessions Court, affirmed by the Court of Criminal appeal, 
sufliciently established the unfitness of a vakil to belong to the legal profession, 
forming a reasonable cause for his exclusion under para. 8 of the Letters 
Patent, or there should ho further consideration of the degree of his culpability 
as affecting the justice of his removal or suspension from practice. 

[51] The conviction and sentejice had been brought to the notice of the 
High Court by the Registrar on the 26th November 1895. The proceedings 
thereupon, under the above para. 8, the hearing by the Chief Justice and five 
.Judges, and their judgment, are reported in Volume 18, p. 174, of the Indian 
Law Reports, Allahabad series. 

The High Court decided that the propriety in law, or in fact, of the con¬ 
viction, maintained by the Court of appeal, could not be brought into question. 
That was final. They, however, considered it incumbent on them bo consider 
whether there existed reasonable cause or not for removing the vakil from 
practice in the fact of the conviction itself. Their opinion was that the 
prisoner’s Counsel was not precluded from showing, if he could, tliat the conduct 
of the vakil was not such as to render him unfit to be retained on the roll, and 
that the case presented was that the Court should consider the degree of 
culpability involved in the act which constituted the offence in regard to his 
removal, or suspension, from practice. Their conclusion was that he had 
proved himself unfit to remain a member of an honorable profession, and that 
he must be excluded from it. 


9 Ann.—89 
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The appellant obtained a certificate for appeal under section 696, Civil 

Procedure Code. On this appeal, / 1 Qno^ 

Mr. J. H. A. Branson, for the Appellant, referred to In, re Weare, (1893; 
Li. R., 2 Q. JB., 439, where the Court had held that it had a discretion to remove 
a solicitor or not to do so after a conviction. Also to In re a solicitor, ex parte 
the Incorporated Law Society, (1889) 61 Law Times Rep., Q. B. D., 842, where 
the fact of the conviction of a practitioner was not taken to add necessarily to 
the gravity of his offence in regard to tl\e question of his remaining on the roll. 
In re Hill, (1868) 18 Law^ Times Rep., 5G4 ; 3 Q. B., 543, there referred to. 
In re Durga Charnn, and section 12 of Act XVIII of 1879, .(1886) I. L. R., 
7 All., 290, as reported contained the expression of a former Chief .Justice that 
the pleader in that case could “ go behind the [52] order ” of the Criminal 
Court. Lire D-illet, (1887) L. R., 12 App. Caa., 459, was also referred to. 
Afterwards on .Tune 17th their Lordships’ judgment was delivered by SiB 
Richard Couch ;— 

This is an appeal iigainst an order of the High Court of Judicature at 
Allahabad made on the 4tli of January 1896 whereby it was ordered that the 
appellant’s naino should be struck off the roll of vakils entitled to practice before 
the said Coux't and his certificate should be cancelled. On the 9th of August 1896 
the appellant was found guilty by the Sessions Judge of Allahabad concurring 
with the assessors under section 471 of the Indian Penal Code of fraudulently 
using as genuine a document which ho knew to be forged, and sentenced to he 
rigorously imprisoned for throe years lie appealed to the High Court by which 
on the 2l8t Nov'embor 1895 the conviction was affirmed and the sentence altered 
to two years’ rigorous imprisonment. On the 27th November 1895 the High 
Court ordered notice to be given to the appellant to show cause why he should not 
be removed from the roll of vakils and his certificate be cancelled in consequence 
of the offence of which he had been convicted On the 3rd of January 1896 
the case came before the Chief Justice and live Judges of the High Court and 
it was hold that the pi'oprioty in law or in fact of tlie conviction could not be 
questioned, but the Counsel for the appellant was not precluded from showing, 
if he could, that the conduct of his client in the matter was not such as to^render 
him an unfit person to be retained on the roll of the vakils of the Court. 
On the next day the same Judges in their judgment after stating the circum¬ 
stances connected with the offence said that the appellant had attempted to 
deceive the Court by representing by means of a forged endorsement on a copy 
of a decree that an appeal was within time when he knew or must have known 
that it was time-barred ; that this offence was not committed by an ignorant 
man or by a new practitioner unaccustomed to the examination of documents, 
nor in the hurry of the moment and without due consideration, and 
[63] made tlie order now appealed against. The printed case in this appeal 
for the appellant consists of a statement of the facts previous to the using by 
him of the forged document, the evidence of witnesses examined at the trial, 
and the judgment of the High Court on the 21st November 1895. The rea¬ 
sons given for tlie appeal are tliat the High Court was wrong in law in not 
allowing the propriety of the conviction to be questioned, that the conviction 
was not justified either in law or in fact, that the appellant did not fraudu¬ 
lently or dishonestly use the copy of the decree, that no reasonable cause had 
been shown to justify his removal from the roll of vakils, and the evidence 
given on his trial did not prove any act or practice on his part justifying the 
order for it. It is plain that the object of the present appeal is to have the 
judgment of the Sessions Judge and of the High Court on the appeal reviewed 
and reversed in substance if not in form. This ought not to be allowed. In 
effect the appellant would iirdirectly have an appeal against the conviction 
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when if he had petitioned for leave to appeal against it the leave would 
certainly have been refused. Ex parte Macrea, (1891) L. R., 20 I. A., 90. 
Mr. Branson, who appeared for the appellant, admitted that if this review of the 
conviction was not allowed there were no extenuating circumstances that he 
could rely upon against the order. Ho referred to In re Wcarc, L. R., 1893, 
2 Q. B., 439. In that case a solicitor had been convicted by two justices of 
Bristol of being a party to the continued use of premises as a brothel and 
sentenced to a term of imprisonment, which sentence was, on appeal to the 
quarter sessions, set aside, and a lino of 20Z. substituted. An application was 
made by the Incorporated Law Society to strike his name oil' the roll, which 
was ordered by the Divisional Court, and he appealed from that order to the 
Court of Appeal. The Court looked at the evidence given at the trial to see 
what was the nature of the ohenco, holding that it had a discretion and would 
not as a matter of course strike iiim off tho roll because ho had been convicted. 
This is a very different case from tho present [54] one. The judgment of Lord 
Mansfield in hire Brounsall, 2 Cowper’s Reports, 829, quoted by Lord Esher 
in his judgment is more appropriate to tho present case. That was an appli¬ 
cation to the Court to strike an attorney off the roll, he having been convicted 
of stealing a guinea, for which offence he was sentenced to be branded in the 
hand and to be confined in the House of Correction for nine months. Lord 
Mansfield said : “ This application is not in the nature of a second trial or 

a new punishment. But the question is whether after the conduct of this 
man ” {i.e., in stealing the guinea—it does not say when, where or how—) “ it 
is proper that he should continue a member of a profession which should 

stand free from all suspicion.and it is on this principle that he is an 

unfit person to practise as an attorney. It is not by way of punishment, but 
tho Court in such cases exercise their discretion, whether a man whom they 
have formerly admitted, is a proper person to be continued on the roll or not. 
Having been convicted of felony we think the defendant is not a fit person to 
be an attorney.” Lord Esher in Weare’s case adds : “ There it seems to me is 
the whole law on the matter laid down as distinctly as can be, and in a way 
the pfopriety of which nobody, as it av^poars to me, can doubt.” The case in 61 
Law Timas, 842, also referred to by Mr. Branson is only an authority that the 
Court has a discretion. The case in 7 All., 290, was under Section 12 of Act 
XVIII of 1879, which gives power to the High Court to suspend or dismiss any 
pleader holding a certificate who is convicted of any criminal off ence implying 
a defect of character which unfits him to be a pleader. It does not appear in 
the report whether the Court considered that the conviction of the pleader of 
cheating was wrong, or that in the exercise of its discretion he should not be 
suspended or dismissed. It was a case where the nature of the offence might 
reasonably be inquired into. Their Lordships do not agree with the Chief 
rlustice where he says that the pleader’s Counsel was entitled to go 
behind the conviction in order to show that he had committed no offence at 
[56] law. In the present case the conviction of forgery, followed by a sentence 
of two years’ rigorous imprisonment, is sufficient without further inquiry to 
justify the Court in removing the appellant from the roll of vakils and 
cancelling his certificate. Their Lordships will therefore humbly advise Her 
Majesty to affirm the High Court’s order and to dismiss the appeal. 

Appeal, dismissed. 

Solicitors for the Appellant;—Messrs. Barrow, Hogtre and IdevilL 

NOTES. 

tSee also (1906) 29 All., 96 ; (1908) 32 Bum. 106 ; (1910) 14 C. W. N„ 107o ; (1912) 
37 Mad., 238 at 242.J - 
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[22 All. SS] 

APPELLATE CIVIL. 


The 3rd July, 1809. 

Present : 

Sir Arthur Strachkv, Knuhit, Chief Justiue, and Mr. Justice Knox. 

Rastleo.Defendant 

versus 

John Smidb and others.Plaintiffs.’^ 


Civil Procedure. Coda, Sections 51, 578—Plaint not signed by plaintiff or 
his authorized, agent—Effect of such want of signature—Plaint not 
necessarily void —Breach of contract— Measure of damages. 

Held, that tho mere faul that the plaint in a suit has not been signed by the plaintiff 
named therein or by any person duly authoriiied by him in that behalf as required by 
section 51 of the Code Civil I’roccduro will not necessarily make the plaint absolutely 
void. A defect in the signature of the pLaint, or tho abseuoo of signature, where it appears 
that the suit was in fact Hied with the knowledge and by the authority of the plaintiff 
named therein, may be waived by the defendant, or, if necessary, cured by amendment at 
any stage of the suit, and, having regard to section 578 of tho Code of Civil Procedure, is 
not a ground for interference in appeal. Rajit Ram v. Katesar Nalh, (1896) 1. L. R., 18 All., 
396, and Mohini Mohan Das v. Dani/si Duddan Saha Das, (1889) 1. L. H,, 17 Cal., 580, 
referred to. Marrjhub Ahviadv. Nihal Ahmad, (iBdi)) Weekly Holes, 1899, p. 56, overruled, 
Mahabir Prasad v. Shah \yahid Alam, (1891) Wccldj Notes, 1891, p. 162, distinguished. 
Katesar Nalh v. Aijgynn, (1894) Weekly Notes, 1894, p. 96, and Badri Prasad v. Bhagwati 
Dhar, (1894) 1. L. R., 16 All., 240, discussed. 

The plaintiffs .sold to the defendant a certain number of cases of embroidered muslin. 
The defendant took delivery of some of the cases, but refused to take delivery of or pay 
for the r6.st. Tho plaintiffs re-sold the goods refused liy the defendant, and brought a suit 
against the dofeudant for damages. Held, that the proper measure of damages was the difference 
between the contract price [56] of the goods which the defendant had refused to accept, 
and the price realized by tho plaintiffs on the re-salc. Moll Schutte d- Go. v. Luchmi Chand, 
(1898) I. L. R., 25 Cal., 505, followed. Ir'iile d; Co. v. Mahomed Hossain, (1896) I. L, R,, 
24 Cal., 121, dissented from. 


This was a suit to recover damages allogod to have boon incurred by the plain¬ 
tiff’s by reason of tho defendant’s refusal to take delivery of and to pay for 
certain goods which ho had contracted to purchase from the plaintiffs. The 
Court of First Instance (Subordinate Judge of Cawnpore) gave the plaintiffs a 
decree. The defendant appealed, hut his appeal was dismissed by the Lower 
Appellate Court (District Judge of Cawnpore). The defendant appealed to the 
High Court, and there a new point was raised, which had not been taken in 
either of the Courts below, namely, that “the suit of the plaintiffs is defective 
in point of law and is wrongly framed and should have been dismissed ” This 
ground of appeal was explained at tho hearing to convey an objection to tho 
form of the plaint, the contention being that inasmuch as the person who had 
signed the plaint on behalf of the plaintiffs was not duly authorized so to sign 
on their behalf, the plaint was in effect unsigned, and there had never been 
before the Court any suit of which co gnizance could legally be taken There 


* Second Appeal No. 47i of 1897, from a decree of J. E. Gill Esq 

Cawnpur, dated the 29th March 1897, contirming a decree of Rai kishen 

Judge of Cawnpur, dated the 5th October 1896. 


District Judge of 
Lai, Subordinate 
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was on the record no power of attorney authorizing the signature of the plaint 
and nothing otherwise to show that the person who signed it was authorized 
to sign within the meaning of section 51 of the Code of Civil Procedure. 

Mr. R. Malcomson (with whom Pandit Sundar Lai) for the Appellant. 

The suit ought to have been dismissed on the ground that the plaint was 
not signed by the plaintiffs or by anyone duly authorized by them in that 
hehalf. No Civil Court can take cognizance of a suit without having before 
it in the first instance a properly constituted plaint, that is to say, a plaint 
which complies with the requirements of sections 49, 50, 51 and 52 of the 
Code of Civil Procedure. In this case the plaint was signed on behalf 
[67] of. the plaintiff’s by Mr. C. G. Sanders, but Mr. Sanders was not authorized 
to sign plaints, or this particular plaint, on hehalf of the firm. The plaint 
must therefore be regarded as unsigned. This being so, the so-called plaint 
was, within the rulings of this Court, no more than a “ piece of waste paper” 
—Mahabtr Prasad v, Shah Wnhid A lam, (1891; Weekly Notes, 1891, p. 152 ; 
Katesar Nath v. Aggyan, (1894) Weekly Notes, 1894, p. 95 ; Marghub Ahmad 
V. Nihal Ahmad, (1899) VVeokly Notes, 1899, p. 55. 

In view of the rule laid down in the last mentioned case, the Court has 
no power to amend an unsigned plaint or to allow amendment thereof. The 
defect is much more than a more irregularity which may be cured by amend¬ 
ment; it is an absolute bar to the entertainment of the suit. Section 578 of 
the Code of Civil Procedure could not be applied, inasmuch as there was here 
no suit before the Court of wliich cognizance could be taken or in the course 
of which any error, defect or irregularity could possibly he committed. I 
would adopt the reasoning set forth in the judgments in Katesar Nath v. 
Aggyan and Marghub Ahmad v. Nihal Ahmad. 

Babu Durga ^'haran Bauerji, with the Hon’ble Mr. ConlaJi and Munshi 
Ram Prasad, for the Respondents. 

1 contcLid that the provision contained in section 51 of the Code of 
Civil Irocedure as to signature and verification is a rule of Procedure merely 
and "any defect in signature does not affect the merits of the case. In order 
to show that the omission to sign in compliance with section 51 will not lead 
to the dismissal of the suit it is necessary to show that the plaint was not the 
plaintiff’s plaint. In this case there is no room for such contention upon the 
admitted facts. If the defect liad been pointed out it could and w'ould have 
been remedied. Tlie defect is certainly covered by section 578 of the Code. 
Moreover, the defendant by his pleadings and conduct must be held to have 
waived the irregularity. There was a valid plaint as required by law, and any 
defect in the prescribed formality as to signature could he retnodied [58] as well 
as waived. The plaint without the signature is not necessarily a piece of waste 
paper as contended for on the other side. I roly on lianjit Ram v. Katesar 
Nath, (1896) l.L R., 18 All., 396, and Fateh Chand v. Manmb Rat, (1898) 
Weekly Notes, 1898, p. 110. The plaintiff, although he may not have signed 
the plaint, is none the less plaintiff' in the suit, and it ‘cannot he contended 
upon the admitted facts of this case that he has in any way oi at any stage 
repudiated the plaint as his. 

Strachey, C. J. —There are in substance two objections taken on behalf 
of the appellant. The first objection is not set forth in the memorandum of 
appeal, but upon an application made to us under section 542 of the Code of 
Civil Procedure, we allowed the learned counsel for the appellant to argue in 
support of it. That objection is that the plaint was not signed as it should 
have bean in accordance with section 51 of the Code, and that oonse- 
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queptly all the proceedings in the suit have been bad and void ab initio. 
Now, with regard to that objection, the plaint purports to be signed on behalf 
of the plaintiffs by an advocate of this Court, who, as the Munsarino’s note 
shows, himself filed the plaint, and also by a gentleman named 0. G. Sanders 
who purports to sign as “ agent ” for the plaintiffs, who are a firm of foreign 
merchants, residing out of, l)ut trading within, British India. There is no 
finding which would justify us in holding that Mr. Sanders was a recognised 
agent of the plaintitl's witiiin the meaning of section 37 of the Code, so 
that the point considered in Maharanee Surnomoye v. Poolin Behary Mundal, 
(1878) 3 C. L. R., 15, and Boy Dhunptnt Singh v. Jhoomuk Khawas, (1879) 
3 C, L. R., 579, does not ariso. There is on the record no power of attorney 
authorizing lilr. Sanders to sign the plaint on behalf of the plaintiffs, 
and there is nothing which otherwise shows that he was so authorized 
within the moaning of section 51. The most probable reason why there 
is nothing of the kind on the record is that, until the point was raised for 
the first time in second appeal, the defendant appears [59] never to have 
thought of suggesting that Mr. Sanders was not authorized to sign the 
plaint, or that there was any sort of ilofect or irregularity in the insti¬ 
tution of the suit. There is no such suggestion in the defendant’s written 
statement, in the issues, the judgments of the Courts below, the defendant’s 
memorandum of appeal in the Bower Appellate Court, or his memorandum of 
appeal to this Court. No at, in the first place, as I have said already, the 
plaint is signed and was filed by an advocate of this Court, who thus claimed 
to represent the plaintiffs named in the plaint. The decrees of both the Courts 
below show that throughout the trial of the suit in both Courts the same advo¬ 
cate appeared and conducted the case as representing the plaintiff's. There is 
no plea, no suggestion, still less any finding, that that advocate did not 
possess in fact the authority to represent the plaintiffs named in the plaint 
which he claimed throughout to possess. On the contrary it is clear that 
the suit was throughout contested entirely on the merits, and on the 
assumption of everybody that it was properly brought by the right parties. 
Under section 39 of the Code ati advocate ol this Court does not depend for 
his authority to represonc a party upon any document empowering him to act. 
It appears to me tliat in the total absence of any finding, evidence or sugges¬ 
tion to the contrary, it must ho prosumod that the plaintiffs named in the 
plaint were throughout represented in the suit by the counsel who claimed to 
represent them, and that the suit was ’ therefore instituted and conducted 
throughout with the knowledge and authority of those plaintiffs. Bearing this 
in mind, I have come to the conclusion first, that the defect in the plaint 
arising from non-compliance with section 51 lias been waived by the defendant 
and that therefore the suit cannot on that ground be now dismissed. Secondly 
that the defect falls within section 578 of the Code, which prohibits our inter¬ 
ference with the decrees below on tho ground of any error, defect, or 
irregularity which aff ects neither the merits of tho caso nor the jurisdiction of 
the Court. If it wore necessary, I should bo prepared to hold, having regard 
[60] to the judgment of this Court in Hajit Bam v. Katesar Nath, (1896) I. L. 
R., 18 All., 396, that we are, even at this stage, competent under section 
53 (c) of the Code to direct that the plaint bo amended by the addition of the 
signature of the plaintiffs or of any person duly authorized by them in that 
behalf. But for the reasons which I have indicated, I am ofopinioh that any 
such amendment is unnecessary. The argument on behalf of tho appellant is 
shortly this, that where a plaint is not signed in accordauco with section 51 
not merely is there ‘ an error, defect or irregularity,” but there is no suit: the 
,’'^int is “ waste paper,” and the Court has no suit before it which it can 
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legally decree. From thia argument I entirely dissent. Section 48 of the 
Code shows that a suit is instituted by presenting a plaint to the Court or to 
the proper ofiQcer. The Code contains, no definition of a plaint, but section 50 
shows what a plaint substantially is, and states the various particulars 
which it must contain. It says nothing about signature, and in no 
way suggests that what it describes as a plaint is not a plaint if it is 
unsigned or if the signature is in any way defective. Section 51 deals with 
the signature and verification of the plaint. It places the signature and the 
verification on exactly the same footing. In flint connection I observe that at 
page 400 of the report in Bajit Ram v. Katesar Nath, the Full Bench of this 
Court observed;—“ It would be difficult to imagine any case in which a 
defective verification of a plaint could allect the merits of the case or the 
jurisdiction of the Court. ” There is nothing whatever in section 51 to 
suggest that, if its terms are r.ot complied with, the defect stands on any 
different footing from the other defects mentioned in section 53 (5), or 
involves any other consequence than rejection of the plaint if not amended 
in accordance with an order for amendment, or that the defect cannot 
be waived like other initial irregularities, or that the plaint hy reason 
of the defect is necessarily “ waste paper, ” or that there is no suit 
legally before the Court. The object of the verification of the plaint 
[64] is to fix upon the plaintiff the responsibility for the statements which it 
contains, and to afford a guarantee of his good faith. The object of the signa¬ 
ture to the plaint is to prevent, as far as possible, disputes as to whether the 
suit was instituted with the plaintiff's knowledge and authority. I do not 
underrate the importance of this : but there may be other ways of establishing 
the plaintiff’s responsibility besides signature; and the fact that the Code con¬ 
tains no provision requiring an appellant to sign his memorandum of appeal 
supports this view. In a work hy a learned American author, Mr. Vanfieet, 
“ The Law of Collateral Attack on Judicial Proceedings,” there is stated what, 
I think, is the true principle as to verification, and the whole context shows that 
the principle is equally applicable to signature, which section 51 places on the 
same footing. At page 235 he says;—“ The statutes require many kinds of 
petitions to be verified. This includes generally all complaints and petitions 
in special proceedings, tiio bill in equity, the libel in admiralty, and, in some 
states, the complaint or petition in all cases. Such verification adds no allega¬ 
tion to the pleading and tenders no issue. Its only object is to show' the good 
faith of the petitioner. In other words, if he will not swear that he believes 
his cause to be just, the law does not care to bother with it! But when the 
adversary comes in, such verification is of no moment. It is not even evidence. 
The justice of the cause must tlien he proved by competent evidence. Like 
any other formal matter its absence is waived by a failure to object. And if 
its entire absence does not affect the jurisdiction, of course, mere defects in it 
cannot.” 

Section 53 (5), (f) clearly shows that there may be a plaint w’ithin the 
meaning of the Code, although the plaint is not signed and verified as required 
by section 51. If such a plaint wore “ waste paper,” or not a plaint at all 
within the meaning of the Code, the section would not have called it a plaint 
and would not have provided for its amendment. It is only upon the plaintiff’s 
failure to comply within the time fixed by the Court, with the order allowing 
the amendment, that such a plaint has to be [62] rejected under section 54 {d). 
The doctrine that the plaint is waste paper because it is not duly signed in 
accordance with section 51 of the Code, and that there is consequently no legal 
suit before the Court, is opposed to the judgments of this Court in three connoct- 
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ed unrsported cases, First Appeals Nos. 170, 126 and 29 of 1895, in which the 
plaint was, at the stage of first appeal, returned for amendment under sec¬ 
tion 53, on the ground that the person who had signed it was not duly authorized 
in that behalf by his power of attorney. In these oases the objection was 
taken by the defendant in his memorandum of appeal; and, in two at least out 
of the three, was .spocifioally pleaded by him and put in issue in the Court 
below. The doctrine that a plaint not duly signed is necessarily waste paper 
also appears to mo to be opposed to the judgment of the Frivy Council in 
Mohini Mohan Das v. Bangsi liaddan Saha Das, (1889) I. L. R., 17 Cal., 580. 
In that case there were three plaintiffs named in the plaint as joint creditors. 
Only one of them signed and verified the plaint. Some time after the plaint 
was filed, the Court made an order adding another of the joint creditors as a 
plaintiff, evidently on the view that ho was not one already. The suit was 
dismissed on the ground that it must be regarded as instituted on the date of 
the order, and that, so regarded, it was barred by limitation. On appeal the 
Privy Council sot aside the dismissal, holding that all the creditors became 
plaintiffs when the plaint was filed, that the order was “ merely waste paper,” 
and that the suit was not barred. Thtiir Lordships observed :— On the face 
of the plaints the three joint creditors are named as co-plaintiffs. The names 
of Gobind Rai and Khottar Mohun have not been struck out, nor did they, or 
either of them, attempt to repudiate the suits. There is no rule providing that 
a person named as a co-plaintiff is not to be treated as a plaintiff unless he 
signs and verifies the plaint.” Observe, tiiey do not say that a person named 
as a co-plaintiff need not sign and verify the plaint. They could not have 
said so, for section 51 makes no distinction between a co-plaintiff and a 
[83] single plaintiff. Wliat they say is, that it does not follow from his 
omitting to sign and verify tlie plaint that he is not to ho treated as a plaintiff. 
They further indicate the considerations which, in that case, prevented such a 
consequence from following The jiorsons in question were named as co- 
plaintiff’s on the face of the plaint; their names had not been struck out; they 
had not attempted to repudiate the suit. In other woi’ds, there was no reason 
to doubt that the suit was really theirs, and, that being so, tbeir omission to 
sign the plaint would not justify the Court in treating them as not plaintiffs. 
Nothing in the judgment turns upon their being joint creditors with the plaintiff 
who had signed, or upon any supposed authority in him to sign on their behalf. 
Several cases have been cited in support of the argument I am considering. 
The first was Mahahir Prasad v. Shah Wahid A lam. Weekly Notes, 1891, 
p. 152. That case is, T think, clearly distinguishable. The evidence there 
showed that the so-called plaintiff knew nothing whatever about the suit and 
was not a party to its institution. The second case was Katesar Nath v. 
Aggyan, Weekly Notes, 1894, p. 95. It does not appear to me quite clear from 
the report whether the learned Judge hold that there was no legal plaint and 
no legally instituted suit merely because the plaint was not signed in accordance 
with section 51, or whether he so held on the ground that there was no valid 
authority given by the plaintiff for the institucion of the suit. My doubt 
arises from the learned Judge’s allusion to the case of Badri Prasad v. Bhagwati 
Dhar, (1894) I. L. R., 16 All., 240, which has nothing to do with the signing 
of the plaint, but relates only to the conditions under which a suit or appeal 
may be filed under a vakalatnamali. The case of Katesar Nath v. Aggyan was 
a decision of a single Judge of this Court, and if it means that, in all circum¬ 
stances whatever, whetlier the plaintiff know of and authorized the suit or 
not, whether the defendant waived the defect or not, and notwithstanding 
section 578 of the Code, an unsigned plaint is necessarily waste paper, [64] and 
a Court of appeal is at liberty to treat the suit as no suit at all, then, with 
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the greatest respect for the learned Judge, I cannot agree with him. The last 
ease on the point to which I need refer is the case of Marghub A hmad v. 
Nihal Ahmad, Weekly Notes, 1899, p. 55. In that case not only did the defend¬ 
ant make no objection that the plaint was not duly signed, but he expressly 
stated that he desired the suit to be disposed of on the merits. In that suit 
also, so far as one can gather from the report, although the plaintiff had not 
signed the plaint, there seems to have been no doubt at all that the suit was 
instituted with his knowledge and authority, but it was held that, notwith¬ 
standing these facts, neither the Court below nor this Court had power to 
allow any amendment, and that the plaint must be rejected. All I can say as 
to that case, in which no doubt it was held that the plaint in such cases was 
“ a piece of waste paper,” and that there was no suit before the Court, is that 
it appears to me to be wholly at variance with the three unreporfced decisions 
which I have mentioned, that in this conflict of authority it is open to me to 
adopt the view which I think right, and that I unhesitatingly prefer that 
taken in the unreported cases. In my opinion, to dismiss a suit at the stage 
of second appeal upon a point of this kind never raised before by the defendant, 
would he to sacrifice the substantial merits and justice of the case for the sake 
of technicality, to an extent to which I could never agree. Although I do not 
say that an objection founded on section 51 is always and necessarily one of 
pure form, I think that it is so here, and that this objection therefore to the 
decrees of the Courts below must be over-ruled. 

The only other objection which has been pressed is that the Courts below 
have applied a wrong principle as to the measure of damages. The damages 
claimed are the difference between the contract price of the goods which the 
defendant refused to accept and the price realized by the plaintiffs on the re¬ 
sale. That claim is in accordance with the clause in the indent contract, 
which is admittedly indistinguishable from the clause under [66] consider¬ 
ation by the Full Bench of the Calcutta High Court in Moll Schulte and Co. v. 
Luchmi Chand, (1898) I. L. R., 25 Cal., 605. That case is exactly in point, 
and the only question is, whether we ought to follow it or the previous decision 
of the same Court in Yule and Co v. Mahomed Hossain, (1896) I. L. R., 24 
Cal.r 124. For my part I have no hesitation in agreeing with the decision in 
the later case, and I adopt all that was said by the Chief Justice in delivering 
the judgment of the Full Bench. In this case, as in that, section 107 of the 
Contract Act has no application. I think that the Courts below have taken 
the right view of the measure of damages, and that this appeal should be 
dismissed with costs. 

Knox, J. —I too am of the same opinion, namely, that although the plaint 
in the case in which this, appeal arises was not signed by the plaintiffs as 
required by section 51 of the Code of Civil Procedure, the circumstances of the 
ease raise a proper presumption that the plaintiffs have been privy to the suit 
throughout. 

As the learned Chief Justice has pointed out the plaintiffs were repre¬ 
sented by an advocate of this Court. The appearance in and prosecu¬ 
tion of the suit by such advocate can be and must be taken to be an 
appearance by the plaintiffs themselves, especially as it was never suggested 
until the case came before the Court in Second Appeal that there could be any 
doubt upon the matter at all. 

In First Appeal No. 170 of 1895, decided on the 22od July 1898, a 
decision of which I was one of the Judges, and which more-over is a stronger 
case, inasmuch as it was a case in which the plaintiffs were not represented 
in the Court of First Instance by an advocate, my brother Banerji and myself 
were prepared to bold that the plaint might even in the appellate stage be- 
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amended and reotified. Marghub Ahmad v. Nihal Ahmad, (1699) Weekly 
Notes, 1699, p. 65, is an authority at variance with this ; but I have heard 
nothing which leads nseto differ from the view which I took in F. A. No. 170 
of 1895. In that case, the absence of the signature‘of the [66] plaintiffs was 
held not to be a defect which affected the merits of the case or the jurisdiction 
of the Court; in my opinion no ground has been made out, so far as this appeal 
is concerned, for interference with the decrees of the Courts below. 

The only other question raised before us, namely, as to damages, was fully 
considered in the case of Moll Sehutte and Go. v. Luahmi Chand, (1898) I. li. 
B., 26 Cal., 505, and I agree with the way in which it was then decided. 

- Appeal dismissed. 

NOTES. 

I As regards the point relating to pleadings, see likewise, (1905) 28 All., 244 (execution 
application); (1903) 26 All., 035 (Buling Chief’s agent) ; (1902) 6 O. C., 365 (plaintiff’s 
minority doubtful) ; (1912) 17 C. W. N., 989 (one plaintiff signing on behalf of other minors 
without authority of next friend) ; (1900) 5 C. W. N., 91 ; (1908) 4 L. B. B., 284 (agent 
under a power of attorney) : (1911) 11 I. C., 842 (Punjab, signing only the Terification ;) 
(1911) 10 I. C., 731 (Nagpur, defect in signature). 

As regards the measure of damages, see also 23 Mad., 18.J 

[ 22 All. 66 ] 

FULL BENCH. 

The 3rd July, 1890. 

Present: 

Sir Arthur Strachey, Knight, Chief Justice, Mr. Justice Knox, 
Mr. Justice Banek.h, and Mr. Justice Airman. 

Lalta Prasad.Applicant 

versus 

Nand Kishore and others.Opposite Parties." 

Civil Procedure Code, sections 102, 103, 167—Order dismissing a suit J or default 
of appearance—Construction of order—Application for restoration 
of suit — Pleadings—What constitutes an "Appearance.” 

In construing an order alleged by one side and denied by the other to be an order under 
sectfon 102 of the Code of Civil Procedure, the order will be considered as an order under 
section 102 it, apart from the mere description which the Court gives of its action, and 
apart from the actual fact of the plaintiff’s appearance or non-appearance, the real meaning 
and substance of the Court’s action is, that it dismisses the suit on the view, whether right 
or wrong, that the plaintiff appears and the defendant does not appear. 

Where, his suit having been dismissed for default of appearance under section 102 of 
the Code, the plaintiff applies for its restoration, the defendant cannot contest the application 
in limine as one which cannot be entertained at all under section 103 by showing that at the 
time of the dismissal there was an appearance by the plaintiff in fact or in law ; but as an 
answer to the application on the merits the defendant can raise the contention that the 
plaintiff was not prevented from appearing because in fact ho did appear. 

It is not an “appearance” within the meaning of section 102 of the Code when the 

plaintiff is represented only by a pleader who is without instructions enabling him to pro¬ 
ceed with the case, and who is merely instructed to apply [873 for an adjournment. 
Shankar Dat Dube v. Badha Krishna, (1897) I. L. R., 20 All,, 196, and Soonderlal v. Ooor. 

* First Appeal No. 22 of 1899 from an order of Pandit Bai Indar Narain, Subordinate 
Judge of Farrukhabad, dated the 23rd January 1899. 
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(1898) I. L. B., 39 Bom., 414, approved. Mahonted A$eem~ool-lah y, Alt BuksHa, 
(1878) N.-W. P. H . 0. Rep,, 1878, p. 74, Kashi Parahad y. Debi Dos, (1875) N.-W. P., 
M. 0. Bep., 1876, p. 77, and Kanahi Lai v. Naubat Hat, (1881) I. L. B., 3 All., 519, 
referred to. 

This was an appeal under section 588 (8) of the Code of Civil Procedure 
from an order rejecting an application made under* section 103 of the Code by 
a plaintiff whose suit had been dismissed. The suit was instituted on the 
19th of May 1898. Issues were fixed, and there were several adjournments of 
the hearing. On one of the adjourned dates certain evidence was taken, that is, 
the plaintiff gave evidence, one of the defendants was examined as a witness for 
the plaintiff, two other witnesses were examined on the same side, and certain 
documentary evidence was filed. There was then a further adjournment for 
the purpose of obtaining the attendance of certain other witnesses for the 
plaintiff who were not present. There were other adjournments which need not 
further be referred to, and at last the case came on for hearing on the 25th of 
November 1898. On that occasion the plaintiff was not present. There were 
present certain pleaders who had been engaged by the plaintiff, and also the 
defendants. The plaintiff’s pleaders presented on his behalf an application 
for adjournment of the suit on the ground of his illness and also the illness 
of a friend. The pleaders in presenting this application stated that they 
were unable to proceed with the case, apparently by reason of the plaintiff’s 
absence. The Court rejected the application for an adjournment and proceeded 
to pass the following order dismissing the suit;—“ Up to the present this 
case has been adjourned four times since June 1898, on applications made by 
the plaintiff. Finally proclamations and warrants were issued for some of the 
plaintiff’s witnesses, who have with difficulty been got to attend to-day ; but 
the plaintiff lias been called, and he himself is not present, and his pleaders being 
unable to proceed with the case, have made this application for adjournment. In 
the [ 68 ] application no reasonable cause is given for adjournment. Sickness, or 
a friend being at the point of death, is not a proper ground for non-prosecution, 
especially when no certificate of sickness has been produced. It appears that 
for some reason there is intentional inaction of the part of the plaintiff. Under 
these circumstances the case cannot remain pending. The Court cannot waste 
its time over the business of such a negligent party. It is therefore ordered 
that the claim of the plaintiff be dismissed for default of appearance and 
for want of prosecution, with costs ; the costs of the defendant to be borne 
by the plaintiff.” 

On the 22nd of December 1898 the plaintiff applied for restoration of the 
suit to its original number, urging that there was in fact sufficient and reason¬ 
able cause for his not having prosecuted the suit on the 25th of November. 

The defendants filed a counter application pleading (1) that the case had 
not been dismissed in default of prosecution, (2) that the case had not been 
decided ex parte, (3) that the petitioner ought to have filed an appeal against 
the order of the Subordinate Judge, and (4) that no good reason for the 
petitioner’s absence on the 25th November had been, or could be, shown. 

The Subordinate Judge disallowed the plaintiff’s application on the ground 
that the order dismissing the suit was not in effect an order under section 102 
of the Code, that it was a dismissal for want of proof, and therefore the 
plaintiff’s remedy was by appeal against the decree and not by application 
under section 103. 

Against this dismissal the plaintiff appealed to the High Court. 

Munshi Gulzari Lai, for the Appellant. 

The order of the 25th November 1898 as rightly understood was an order 
lunder section 102 read with section 167 of the Code of Civil Procedure. It 
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clearly eaya that the suit was dismissed ** for default of appearance and want of 
prosecution ” the evidence upon the record was not taken into consideration 
and the suit was not decided upon the merits. The Court in dealing with the 
t89] subsequent application under section 103 of the Code was not competent 
to go behind the order passed under section 102 and say that it was a wrong 
order and therefore an application under section 103 would not lie. The Court 
had only to interpret that order and to see whether it was really an order 
passed under section 102 and then to deal with the application undflr section 
103 on the merits. I submit that the order of the 25th November was in sub¬ 
stance and effect an order under section 102. The circumstances under which 
it was passed were exactly those under which an order under section 102 of 
the Code would he legally justitied. The pleaders who presented the applica¬ 
tion for adjournment on that date on behalf of the plaintiff-appellant were not 
instructed to go on with the suit in case the application was refused. The 
following ca.ses were referred to : — 

Fazal Ahmad v. Bahadur Singh, (1892) Weekly Notes, 1893, p. 25; Hira 
Dai V. Ihra Lai, (18H5) f. L. R.. 7 All., 538; Bamtahal Bam v. Bameshar 
Bam, (1886) I. L. R., 8 All., 140; Shankar Dat Dul)e v. Badha Krishna, (1897) 
I. L. R., 20 All., 195 ; Bhimar.harya v. Fakirappa, (1867) 4 Bom. H. C. Rep., 
206 A. C. .7., Administrator-General of Bengal v. Lnla Dayaram Das, (1871) 6 
B. L. R., 688 ; Zeimdabdin Khan v. Ahmed Baza Khan, (1878) L. R., 5 I. A., 
233; Jonardan Dobey v. Bamdhone Singh, (1896) I. L. R., 23 Cal.,738 ; Bhagwan 
Dai V. Hira, (1897) I. L. R., 19 All., 355; Shrimant Sapajirao v. S. Smith, (1896) 
1. L. R., 20 Born., 736, Soonderlal v. Goorprasad, (1898) 1. L. R., 23 Bom., 414. 
The cases in I. L. R. 20 Allahabad and 23 Bombay are exactly in point. There 
seems to be no conflict of authority upon the point that an un-instructed 
pleader or counsel cannot represent a party in a Court of justice. 

Pandit Sundar Lai, (or the Respondents. 

Under section 157 of the Code of Civil Procedure if on any day to which 
the hearing of the suit is adjourned, the parties or any of them fail to appear,^ 
the Court may dispose of the suit in one of the modes provided in chapter VII 
of the Code, or make such order as it thinks fit. The 25th November 1898 
was the C70] date of adjourned hearing of the case. Documentary evidence 
had already been filed. The Court could either dismiss the suit under section 
102 of the Code, if the plaintiff did not appear, or dispose of the case on the 
merits on the evidence on the record. In the latter case the plaintiff's remedy 
is by way of appeal under section 540 of the Code, and not under section 103 
of the Code. The plaintiff's pleader was present before the Court. Whether 
his presence was appearance under section 102 of the Code or not depended 
upon the instructions he had received— Soonderlal v. Goorprasad, (1898) I. L. R.,. 
23 Bom., 414. There is nothing on the record to show that he had no in¬ 
structions to appear. The order of the 25th of November 1898, read with the 
order under appeal, shows that the Court did not dispose of the suit under 
chapter VII of the Code, but on the merits. Therefore no application can be 
made under section 103 of the Code. There must be an order under section 

102 of the Code, before an application under section 103 can bo made_ 

Mahomed Azeem-ool-lah v. Ali Buksh, (1873) N.-W. P., H. C, Rep., 1873, 
p. 74, and Kashi Parshad v. Debi Das, (1875) N.-W. P., H. C. Rep.', 1876! 
p, 77. The case of Kanahi Lai v. Naubat Bai, (1881) I. L. R., 3 All., 619, also 
supports this contention. 

Munshi Gulsari Lai in reply—The rulings relied upon by the other side 
do not really decide the point arising in this case. Some of them are clearly 
distinguishable and the others, I contend, were not rightly decided. The opening 
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'words of seotion 103 make it abundantly clear that a court in dealing with an 
application under that section should not reconsider its order under section 102 
of the Code. 

Straohey, C. J. —This is an appeal under section 588 (8) of the Code of 
Civil Procedure from an order rejecting an application by a plaintiff under 
section 103. The suit was instituted on the 19th of May 1898. Issues were 
fixed, and there were several adjournments of the hearing. On one of the adjourned 
dates certain evidence was taken, that is. the plaintiff gave evidence, 
one of the defendants was examined as a witness for the plaintiff, 
171] two other witnesses were examined on the same side, and certain docu¬ 
mentary evidence was filed. There was then a further adjournment for the 
purpose of obtaining the attendance of certain other witnesses for the plaintiff 
who were not present. There were other adjournments which need not further 
bereferrd to, and at last the case came on for hearing on the 25th of November 
1898. On that occasion the plaintiff was not present. There were present 
certain pleaders who had been engaged by the plaintiff, and also the defendants. 
The plaintiff’s pleaders presented on his behalf an application for adjournment 
of the suit on the ground of his illness and also the illness of a friend. 
The pleaders in presenting this application stated that they were unable to 
proceed with the case, apparently by reason of the plaintiff’s absence. The Court 
made an order rejecting the application for adjournment and also dismissing the 
suit. The earlier part of that order referred to the number of adjournments 
already granted, and then continued :—“The plaintiff was called and he him¬ 
self is not present, and his pleaders, being unable to proceed with the case, 
have made this application for adjournment. In the application no reasonable 
cause is given for adjournment.” The order went on to criticise the reasons 
put forward in the application, and to say that the plaintiff seemed to be 
‘intentionally negligent.” The order concludes with these words:—"There¬ 
fore it is ordered that the claim be dismissed for default of appearance 
and for want of prosecution, with costs.” It will be observed that the 
order makes no reference to the evidence, oral and documentary, which 
had* already been taken in the case. Wo construe that order as an order 
passed under the earlier portion of section 157 of the Code. In other 
words, the Court, in our opinion, regarded the case as one in which the 
plaintiff had failed to appear at the adjourned hearing, and proceeded to 
dispose of the suit in one of the modes directed in that behalf by Chapter 
VII, that is, under section 102 of that chapter. We have arrived at this 
construction by a consideration of the terms of the order as a whole, and more 
-especially with regard [72] to three points. The first is the expression fcafffefur 
haziri, or “ default of appearance.” That is the expression which a Court 
ordinarily uses when dismissing a suit for default of the plaintiff's appearance. 
The second point is that if the suit had been dismissed otherwise than under 
seotion 102, one would have expected the order to have at least referred to the 
evidence previously adduced by the plaintiff. The third point is that in award¬ 
ing costs to the defendant the Court awarded half the pleader’s fees only, and 
in doing so obviously acted with reference to Rule 458 of the Rules of the 4th 
April 1894, which is applicable only to cases in which one of the parties does 
not appear,and which is not applicable where both parties appear and the case 
is decided after contest. We also construe that order as meaning that the pleaders 
for the plaintiff, though present and applying for an adjournment, were not duly 
instructed for the purpose of proceeding with the suit, or instructed otherwise 
than for the purposes of the application. The order refers to those pleaders as 
unable to proceed with the case, that is unable in consequence of the plaintiff’s 


717 



l.L.R. 22 All. 78 


LALTA PEASAD V. 


absence; and when, notwithstanding the presence of the pleaders, it descn es 
the suit as dismissed for default of appearance, we think that toe 
presumably referring to those cases in which it has been held that the mere 
physical presence of a pleader not instructed except for the purpose of appl^ng 
for adjournment, is not an appearance in the suit in the sense of Chapter Vll 
of the Code. 

That being our construction of the order, what next happened was that 
on the 22nd of December 1898 the plaintiff made an application under section 
103 of the Code for an order to set the dismissal aside. The Court rejected that 
application on the ground that the dismissal of the suit could not be treated 
as a dismissal for want of appearance of the plaintiff under section 157 read with 
section 102, but must be treated as a dismissal on the merits, and for want of 
proof, having regard to the fact that evidence had been taken and was on the 
record. The Court observed that the contention of the pleaders, that on the- 
25tli [73] of November they had had no instructions, could not be maintained. 
It, however, did not go into any evidence as to the nature or extent of the 
pleader's instructions, no doubt because, in the view which it took of that 
case, that question was not material. The Court held that as the suit had 
not been dismissed for default of appearance, the application under section 
103 could not be maintained. It therefore dismissed the application, and 
the plaintiff now appeals to us from that decision. 

The contention of the plaintiff in this appeal is that the suit was in fact 
dismissed under section 157 read with section 102, and that his application 
under section 103 ought therefore to have been determined as such an applica¬ 
tion properly made, and on the merits. He contends that as he was not present 
on the 25th of November, and as his pleaders, though present, were not duly 
instructed in the suit, there was a dismissal of the suit for default of appearance 
under section 102. In support of that contention he relies on, amongst other 
authorities, the decision of this Court in Shankar Dat Dube v. Badha Krishna, 
(1897) I. L. R., 20 All., 195, and of the High Court of Bombay in Sodnderlal 
V. Ooorprasad, (1898) I. L. R., 23 Bom., 414. 

The defendants support the decision of the Court below. They co*D|^end 
on two grounds that section 102, and therefore section 103, is not applicable 
to the case. The first ground is, that the order of dismissal does not purport 
to be passed under section 102, and on its true construction is not an order 
under that section. The second ground is that, even if the Court purported 
to act under section 102, or intended so to act, it could not legally dismiss 
the suit under section 102, because there was in law an appearance of the 
plaintiff within the meaning of section 102. It was further argued that the 
order dismissing the suit, as it could not be considered a legal order under 
section 102, must be treated as an order dismissing the suit in the ordinary 
way on the merits, or at all events not for want of appearance, and that the 
plaintiff’s remedy was not by way of application under section 103, but by 
way of appeal. In support of this contention the learned advocate for the 
[74] defendants cited, amongst others, the cases of Mahomed Azeem-ool-lah v. 
Ali Buksh, (1873) N.-W. P., H. C. Rep., 1873, p. 74; Kashi Parshad y. Dehi 
Das, (1875) N.-W. P., H. C. Rep., 1875, p. 77; and Kanahi Lai v. Naubat 
liai, (1881) I. L. R., 3 All., 519. 

The reply of the plaintiff to this contention is, first, that the order on its 
true construction is an order of dismissal under section 102 ; and secondly, that 
a defendant cannot, in reply to an application under section 103, be heard to 
say that an order purporting to be passed under section 102, was one which 
the Court had no power to make under that section, or to contend for any 
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reason that, contrary to the meaning and effect of that order, the plaintiff had 
actually appeared when his suit was dismissed for non-appearance. 

Now in the first place, as I have already stated, we construe the order of 
the 25th of November 1898, as an order by which the Court intended to act 
and believed itself to be acting under section 157 read with section 102. It 
is not necessary to repeat the reasons which I have already given for that 
construction. In the second place, what is the meaning of the opening 
words of section 103 of the Code “ when a suit is wholly or partially 
dismissed under section 102?" Is it a dismissal under section 102 merely if 
the order says that it is passed under section 102? Or is it only a dismissal 
under section 102, if, irrespective of the language of the order, the suit was 
dismissed upon an actual non-appearance of the plaintiff in fact or law ? Or is 
the suit dismissed under section 102 if, apart from the mere description 

which the Court gives of its action, and apart from the actual fact 

of the plaintiff’s appearance, or non-appearance, the real meaning and 
substance of the Court’s action is that it dismisses the suit on the view, 
whether right or wrong, that the defendant appears and the plaintiff does 
not appear ? We think that the third of these views is the correct 

one. The mere naming of the section is not conclusive though, no 

doubt, it may be a useful piece of evidence in construing the order, which must 
be [783 read and construed as a whole. But, although the Court may describe an 
order of dismissal, as being made under section 102, the order, taken as a whole, 
may show that the description is an error, and that the Court was not really 
dismissing the suit on the view that the plaintiff was not appearing. So, too, 
if section 102 is not named, and even if some other section, whether section 158 
or any other, is named, still it may he that that is a mere misdescription, and that 
nevertheless the real reason for the dismissal is that in the Court’s view the 
defendant appears and the plaintiff does not appear. In such a case, notwith¬ 
standing the misdescription, there is in substance and in fact a dismissal of the 
suit for non-appearance of the plaintiff, and therefore a dismissal under s. 102, 
although that dismissal may be absolutely wrong, either because the Court 
was mistaken in supposing that the plaintiff did not appear, or for any other 
reason. If the Court was mistaken in supposing that the plaintiff did not appear, 
still, whether the mistake was one of factor of law, the appearance would not 
make the dismissal one not ordered under section 102, it would only make the 
dismissal under that section a wrong one. In other words, a suit is dismissed 
under section 102 if the dismissal is based on the state of things contemplated 
in that section, that is, if the Court’s reason for the dismissal is its view that 
the plaintiff has not appeared. 

If that is the correct view of the meaning of the opening words of s. 103, 
referring to a suit being dismissed under section 102, it follows that a plea 
by the defendant, in answer to the plaintiff's application under section 103, that 
the order under section 102 was illegally made, is irrelevant. Section 103 
allows the plaintiff to apply for an order to set the dismissal aside, where the 
suit has been in fact wholly or partially dismissed under section 102. If there has 
been such a dismissal in the sense I have explained, whether right or wrong, 
the plaintiff is entitled to apply to the Court to set it aside, and it is no answer 
to such an application to say that the order sought to be set aside was illegal 
for any reason whatever. Therefore the defendant cannot contest the 
[76] application in limine as one which cannot be entertained at all under s. 103 
by showing that at the time of the dismissal there was an appearance by the 
plaintiff in factor in law. But what can the defendant do? He is entitled to 
meet in any way that is relevant the plaintiff’s allegation, which is the only 
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ground on which such an application can succeed, that the plaintiff was pre¬ 
vented by any sufficient cause from appearing when the suit was called on for 
hearing.' In order to succeed the plaintiff must prove that he was so prevente^ 
from appearing. The defendant may prove that the plaintiff was not prevented 
from appearing. Those terms would undoubtedly cover a contention by the 
defendant that the plaintiff was not prevented from appearing because, in fact, 
he did appear, so that the contention that there was such an appearance in f^t 
and in law, though it cannot be used as a bar to the application under s. 103 
in limine would still be material on the merits of the application and as a 
ground for dismissing it under the section. 

Now in the present case the plaintiff did not appear in person. If he 
appeared at all, it was by his pleaders. If iiis pleaders were not duly instructed 
and able to answer all material questions relating to the suit, if they were 
instructed only to apply for an adjournment, then Pandit Sundar Lai concedes 
that according to the authorities, and particularly according to Shankar Dat 
Dube V. Radha Krishna and Soonderlal v. Ooorprasad, with which we agree, 
the plaintiff did not appear at all. Therefore all depends on two questions : first, 
werre the pleaders duly instructed in the sense of these authorities ? and, 
secondly, if they were not, and if consequently there was no appearance by the 
plaintiff on the 25tb of November 1898, was he prevented by any sufficient 
■cause from appearing ? 

These questions have not been considered by the Court below. It did not 
■consider them because of the erroneous view which it formed of the nature of 
the order of dismissal. It should have treated that order as a dismissal of 
the suit under section 102, and [77] disposed of the application solely with 
reference to the circumstances contemplated by section 103. The order must 
be set aside as in effect passed on a preliminary point, and the case must go 
back to the Court for the application under section 103 to be disposed of on 
the merits. In this judgment 1 have not thought it necessary to discuss in 
detail tho various cases that liave been cited. If any of them, being decisions 
of this Court, and especially the cases reported in N.-W. P., H. C. Rep., 1873, 
p. 74, N.-W. P., H. C. Rep., 1875, p. 77, and I. L. R., 3 All., 519, oonjjain 
anything inconsistent with the views expressed in this judgment, they must 
be considered overruled to that extent. The appellant will have his costs of 
this appeal. The other costs will abide the result. 

Knox, J. —I fully agree with the order proposed and with the reasons 
given for the same. 

Banerji, J. — I am of the same opinion, but desire to make a few 
observations. Two points have been conceded, and in my opinion rightly 
conceded, by the learned advocate for the respondents. The first is that if the 
dismissal of the plaintiff’s claim was in fact and in law a dismissal under the 
first part of section 157 of tho Code of Civil Procedure, that is, a dismissal under 
section 102, on the ground of the plaintiff’s failure to appear at the adjourned 
hearing of the suit, the plaintiff has a remedy under section 103. The second 
point is, that the mere presence of a pleader at the hearing is not an appearance 
within the meaning of the Code unless the pleader was duly instructed and able 
to answer material questions relating to the suit. On both these points the 
course of rulings in this Court in recent years, and in the other High Courts is 
to tho effect that in the former case an application can be made under section 
J03, and in the latter, that the party represented by a pleader without instruc¬ 
tions must be deemed not to have appeared. There is no reason to depart 
from this consensus of rulings. The learned advocate for the respondents 
contends that whenever an application is made under section 103, tha 
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tfirst question to be determined is, whether the order which is sought to be 
178] set aside could legally have been made under section 102. With this 
•contention, and the rulings which support it, I am unable to agree. What the 
‘Court has to determine is, whether the order of dismissal was, in fact, made 
under section 102 ; that is, whether it was made on the ground that the plain* 
'tiff did not appear and the defendant did appear, not whether that order was 
'Tightly or legally made. When a Court has dismissed a suit on the ground 
'that the defendant has appeared and the plaintiff has not appeared, that is a dis¬ 
missal under section 102, and an application can be made under section 103 to 
-set aside such a dismissal. The plaintiff’s success upon that application depends 
• on his ability to prove that he was prevented by any sufficient cause from 
appearing when the suit war called on for hearing. The defendant may, for 
'the purpose of showing that no such cause existed, prove that, in fact, the 
plaintiff had appeared, and that he was not prevented by any sufficient 
•reason from appearing at the hearing: but that is a question which must be 
determined for the purpose of considering whether the plaintiff has been able 
to substantiate his application under section 103 to set aside the dismissal. In 
this case, as has been shown in the judgment of the learned Chief Justice, the 
Court did, in fact, dismiss the suit on the ground that there was no appearance 
on behalf of the plaintiff. That being so, the plaintiff was entitled to apply 
binder section 103 for the setting aside of that dismissal, and the Court below 
was wrong in refusing to entertain the application. I agree with the order 
-proposed by the learned Chief Justice. 

Aikman, J.—I also am of the same opinion. The learned Subordinate 
Judge says that the order of dismissal which was passed on the 25th 
November 1898, amounted to a dismissal for want of proof. I am clear that 
this is a mistake. It would have been open to the Subordinate Judge in 
the present case to say that the evidence on the record was insufficient to 
prove the plaintiff’s case, and that therefore the suit was dismissed. Had he 
said so, that would have been a decree against'which the plaintiff’s remedy 
would have been by way of appeal. But what he did say [79] was that the 
suit we,9 dismissed for default of appearance. That is clearly an order passed 
under the first part of section 157 read with section 102 of the Code, and the 
plaintiff adopted the proper course by applying under section 103 for an order 
to set the dismissal aside. The argument that because the Court may have 
been mistaken in thinking that there was no appearance by the plaintiff, the 
order must be taken to have been one not passed under section 102 is, in my 
opinion, utterly fallacious, and I would dissent from anything there may be in 
the judgments cited which would support such reasoning. I concur in the 
•order proposed. 

Appeal decreed and cause remanded. 

NOTES. 

[A person instructed only to apply lor adjournment does not make an appearance :— 
(1904) 8 C. W, N.. 621 ; (1907) 34 Cal.. 403 ; (1907) 30 Mad., 274 ; (1908) 18 M. L. J., 

■ 61 ; (1907) 1 8. L. R., 115 ; (1908) 1 8. L. B., 224. A case decided under 0. P. C., 1908, O. 
17, r. 3, amounts to a decree and the remedy is by way of appeal;—(1911) 34 All., 123. See also 
dl909) 19 M. L. J., 760.] 
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APPELLATE CIVIL. 

The 6th July, 1899. 

Present : 

Sir Arthur Strachey, Knight, Chief Justice 
AND Mb. Justice Banerji. 


Dban Kunwarand another.Opposite Parties 

versus 

Mahtab Singh and others.Objectors* 


Civil Procedure Code, Section 244—Execution of decree—Sale in 
execution—Decree satisfied—Amendment of decree in favor of 
judgment-debtors—Application by judgment-debtors to 
recover surphis from decree-holders. 

Whore by a sale in execution the decree aa it stood at the time when execution was 
taken out had been fully satisfied, but the decree was aftert»ards amended at the instance of the 
judgment-debtors, and in consequence of the amendment the deoreo-holdera were found to 
have realized more from the judgment-debtors than they were entitled to, it was held that it 
was competent to the judgment-debtors by application under section 244 of the Code of 
Civil Procedure to recover such surplus from the decree-holders. 

This was an appeal under section 10 of the Letters Patent from the judgment 
of a single Judge of the Court. The facts of the case, so far as they are 
necessary for the purposes of this report, appear from the judgment, which was 
as follows: — 

"This appeal relates to a decree hearing date the 25th July 1895. 
Of that decree the ancestors of the present respondents [ 80 ] were decree- 
holders, and the ancestors of the present appellants were the juc^ment- 
debtors against whom t!ie decree ran. The decree was a decree for 
sale passed under section 88 of Act No. IV of 1882. The order absolute for 
sale had followed in due course, the property was sold, and the proceeds of the 
sale dealt with as provided by section 88. The amount due had been paid to 
the plaintiffs, when the judgment-debtors discovered that there was an error 
in the decree, applied for amendment and got the decree amended. The 
result of the amendment was the discovery that a sum of Rs. 500-11-4 had been 
paid to the plaintiffs in excess of what was due to them under the decree as 
now amended. The judgment-debtors then applied under section 244 of the Code 
of Civil Procedure to recover this sum in the execution department. Their 
application has been dismissed on the ground that the loss is due to the 
negligence of the appellants.” 

The single Judge thereafter proceeded to dismiss the appeal before him. 
The appellants appealed under section 10 of the Letters Patent. 

Mr. D. N. Banerji, and Babu Satish Chandar Banerji, for the Appellants. 

Pandit Moti Lai Eehru, for the Respondents. 

Str&ohcy, C. J., (Batncrji, J., concurring). — We are of opinion that thia 
appeal must be disu)issed. At the same time we are unable to concur in the 
view of the law on which the learned Judge has dismissed the appeal to this 
Court. The learned J u dge's view was this. He considered that where there had 

* Appeal No. 11 of 1899, under section 10 of the Letters Patent. 
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been a sale in execution of a decree, and by that sale the decree as pass^. 
WHS fully discharged, but the judgment-debtor afterwards obtained an 
amendment of the decree, and the decree as amended showed that the 
decree-holder had realized at the sale more than be was entitled to, the 
judgment-debtor had no right under section 244 of the Code of Civil Procedure 
to apply to recover the excess realized. We cannot agree with that view at all. 
It appears to us that the question whether the decree-holder had realized more 
than he was entitled to under the decree as it finally stood, was undoubtedly 
[81] a question relating to the execution, discharge or satisfaction of the 
decree, and that therefore under section 244 the judgment-debtor was entitled 
to apply for the recovery of what the decree-holder had taken in excess. The 
learned Judge says:—“ As soon as the decree ceased to subsist section 244 had 
no application.” It would, we think, be impossible to maintain that after the 
sale in execution, the decree ceased to subsist in the sense that no amendment 
of it could be made, and if so the answer is that as soon as the decree was 
amended, and the amendment showed that the decree-holder had realized 
too much, the application of section 244 was revived. So long as there is no 
question which can be raised under section 244, that section, of course, could 
have no application; but as soon as any such question arises the section again 
becomes applicable. Take the converse case. Suppo.^e that after the execution 
sale it appeared that the decree awarded less to the decree-holder than he was 
entitled to according to the judgment. Surely he could apply, notwithstanding 
the sale, for an amendment of the decree so as to entitle him to recover in 
execution the full amount decided in the judgment to be due to him, and, if the 
amendment were made, surely he could then execute his decree for the balance 
due, and any application for such execution would be made under section 244. 
If so, the judgment-debtor, in the converse case of too much having been 
realized, can equally apply for amendment and afterwards recover the excess 
under section 244. According to the principle laid down by the learned Judge, 
neither the judgment-debtor nor the decree-holder would have any remedy 
under sections 206 and 244, and a separate suit would be necessary, if it were 
discovered that too much or too little had been realized at the sale in 
conseq-uence of a clerical or arithmetical error in the decree. Section 244 waa 
intended to make a separate suit unnecessary in such cases. 

On other grounds, however, we think that the appeal must fail. The whole 
question is whether the decree-holders in fact realized Ks. 500 odd in excess 
of what they were entitled to. That is a question of the construction of the 
decree for sale under section [82] 88 of the Transfer of Property Act. That 
decree provides for future interest. It does not expressly state that the future 
interest is payable until realization, but it does not state that it is to stop at 
any earlier date. Therefore, unless there is anything to preclude us from so 
doing, we must construe the decree according to the recent Full Bench ruling 
in Bakar Sajjad v. Udit Narain Singh, (1899) I. L. R., 21 All., 361, as a 
decree in accordance with section 88, that is, as a decree awarding interest until 
the date of realization. On that view of the decree the decree-holders have 
not realized too much, and this application of the judgment-debtors must fail. 
Then is there anything which does preclude us from applying the principle laid 
down by the Full Bench ? The only thing which, it is suggested, precludes us 
iz an order passed on the 4th of December 1897, on the judgment-debtor’s 
application, by which the Court amended, not the decree under section 88, but 
the order absolute for sale under section 89. Of course, the decree to be execut¬ 
ed was the decree under section 88, and no alteration of the order absolute 
could affect the rights of the decree-holders under that unamended decree. But 
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it is said that the amending order placed a construction on the decree under 
section 88 to the effect that interest beyond six months from the date of the 
decree should not be allowed. It is suggested that we are bound to construe 
the decree under section 88 according to that construction and not on the 
oonstruction which would be right according to the Full Bench decision. We do 
not think that the order of December 1897 has any such effect. It was not an 
■order passed in execution proceedings, nor an interlocutory order which could 
have an effect analogous to that of res judicata in accordance with the well- 
known rulings of the Privy Council. At the time when it was made, execution 
proceedings had been completed by the sale. It was not until some time later 
that proceedings in execution were resumed by the present application under 
section 244. Wo do not think that the principle of the Privy Council rulings 
can be held to cover an [83] order of this kind. It is diflBcult, indeed, to say 
under what provision of the law the order was made. It cannot be regarded 
as an order under section 206 of the Code, because the Court did not profess 
to act on any ground stated in that section. Nor can it be regarded as an 
order of review. We think that the principle laid down in the Full Bench 
case must be applied ; that the decree-holders did not realize anything in 
excess of what was due to them under the decree, and that this appeal of the 
judgment-debtors must be dismissed with costs. 

Appeal dismissed. 

NOTES. 

, followed in (1903) 25 All., 441; (1902) 24 All., 291; (1907) 29 All., 348. 8e« 

also O.P.C., 1908, sec. 144(2).] 
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The 12th July, 1899. 
PllKSENT : 

Mr. Justice Banerji. 


/^ubeda Bibi.Defendant 

versus 

Sheo Charan.Plaintiff.* 


Act No. XII of 1881 {N.-W. P. Rent Act), s. 86 —Application for ejectment as a 
tenant Subsequent suit for ejectment as a trespasser — Estoppel—Civil and 

Revenue Courts — Jurisdiction. 

Held that the more fact of a plaintiff in .a suit for ejectment in a Civil Court having on 
a previous occasion applied to the Revenue Court for the ejectment of the defendant wLd 

tTespH^r unlawfully in possession, that is. as a 


The plaintiff m this case was the purchaser of the rights of the mortgagor 
m certain property which was the subject of a usufructuary mortgage The 

Thrnl^^nfciff ^ representative in interest of the mortgagees. 

The plaintiff redeemed the mortgage by deposit of the whole mortgage money 

of fou“r mortgaged property with the exception 

whi ch the mo rtga gee during the continuance o^ the 

Subord^nai? Vo^Xufl^ted”he 

Mr. H. David. M^nsif of BasJrdat.i the 6th N^vem^eTsS" o* 
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mortgage had planted trees. The plaintiff accordingly brought the present 
suit for the recovery of those four plots. 

The Court of First Instance (Munsif of Basti) decreed the plaintiff’s claim. 
The defendant appealed and urged, inter alia, that the suit wn.s not cognizable by 
a Civil Court because on a former occasion the plaintiff had sought to eject 
the defendant as [84] a tenant by proceedings under the North-Western 
Provinces Rent Act, 1881. This was so; but in those proceedings the Board 
of Revenue had. found that the relation of land-holder and tenant did not 
subsist between the parties, and had directed the plaintiff to seek his remedy in 
a Civil Court. The Lower Appellate Court (Subordinate .Judge of Gorakhpur) 
dismissed the appeal confirming the decree of the Court of First Instance. 

The defendant thereupon appealed to the High Court. 

Munshi Haribans Sakai, for the Appellant. 

Pandit Moti Lai Nehru (for whom Pandit Tej Bahadur Sapru), for 
the Respondent. 

Banerji, J. —This is an untenable appeal. The plaintiff respondent is 
the purchaser of the rights of two persons who mortgaged certain property to 
the defendant appellant. The amount of the mortgage was deposited by him in 
Court, and was withdrawn by the mortgagee in full discharge of the 
mortgage. The mortgagee delivered possession to the plaintiff of the whole 
of the mortgaged property except a grove which is claimed in this suit. The 
Courts below have decreed the claim. The first contention urged in this 
appeal is that the suit is cognizable by a Court of Revenue and not by the Civil 
Court. That contention is based upon the argument that the plaintiff, by reason 
of his having applied to the Revenue Court for the ejectment of the 
defendant under section 36 of Act No. XII of 1881, is precluded from denying 
that the relationship of landlord and tenant exists between him and the defen¬ 
dant. It appears that the plaintiff did issue a notice for the ejectment of the 
defendant under section 36 of the Rent Act. That notice was contested, and in 
the result the appellate Court lield that the plaintiff was not entitled to eject 
the defbndant under the proceedings taken by him in the Revenue Court. The 
order of the Board of Revenue, which is the only order on the record of this 
case, is to the effect that the plaintiff ought to seek his remedy in the Civil Court. 
From that order it is clear that the Revenue Court did not find that the 
relation of landlord and tenant existed between the parties. The mere fact 
£86] of the plaintiff having applied to the Revenue Court for the ejectment of 
the defendant does not estop him fom asserting, as he has done in the present 
suit, that the defendant is unlawfully in possession, that is as a trespasser. 
The application made by the plaintiff in the Court of Revenue did not amount 
to anything more than an admission which was rebuttable. In this case he 
asserted that the defendant, after having received the mortgage money, had no 
right to continue in possession of a part of the property, and that she was 
thus in possession as a trespasser. A suit brought upon such an allegation 
can only be brought in the Civil Court. It has been found that the relation of 
landlord and tenant does not exist between the parties. It was never stated in 
the pleadings that such relation subsisted between the parties. The only ground 
upon which the defendant contended in the Courts below that the suit was not 
cognizable by the Civil Court was the ground stated in the first plea in the 
naemorandum of appeal to the Lower Appellate Court, namely the fact that the 
plaintiff had issued a notice of ejectment under section 36 of Act No. XH of 
1881. Upon the allegations made in this case and the findings of the Court 
below this was a suit which was exclusively cognizable by the Civil Court. 
The Lower Appellate Court has found that the grove in question was planted 
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•during the time when the defendant was in possession as an usufru^uary 
snortgageOi and that it is thus an accession to the mortgaged property. It has 
found that separate possession and enjoyment of the grove without detriment 
to the principal property is not possible. It has further found that the planting 
of the grove was not necessary to preserve the property from destruction, 
forfeiture, or sale, and that the grove was not planted with the consent of 
the mortgagor. Consequently under section 63 of the Transfer of Property 
Act the mortgagor is entitled to obtain delivery of possession over the acces¬ 
sion made to the mortgaged property. It is true that the Liower Appellate 
Court in its judgment uses tiieword plaintiff when referring to the question of 
consent; but having regard to the fact that the Court in distinct terms referred 
[863 1*0 tho provisions of the second paragraph of section 63, and that it was 
considering whether all the conditions mentioned in that section applied, it 
is clear that the Court meant to find that the grove was not planted with the 
consent of the original mortgagors. Upon the findings of the Lower Appellate 
Court the second contention rai.sod in this appeal cannot be sustained. It is 
urged, lastly, that the plaintiff ought to have sued for redemption of the 
mortgage. It has been found, and it is a fact which was evidently admitted 
on the pleadings, that the defendant received the whole of the mortgage money 
in full satisfaction of the mortgage. That being so, there has been a redemp¬ 
tion of the mortgage, and as the bulk of the property has been restored to the 
representative of the mortgagor, tlie only suit which the plaintiff, as such 
representative,had to bring was a suit for recovery of possession of the property 
which was withheld from him. I dismiss the appeal with coats. 

Appeal dismiised. 


NOTES. 

£ This wa.s followed in (1899) 22 All., 93.] 


( 22 All. 86 ] 

The, 16th July, lb9i). 

Present: 

Mr. Justice Blair and Mr. Justice Aikmaji. 

Dhani Ram.Defendant 

versus 

Chaturbhuj and another.Plaintiffs.’ 


‘Civil Procedure Code, section H44—Execution of decree—Questions for the 
Court executing the decree—Sale in execution—Suit by decree-holder 
and judgment-debtor against auction purchaser to set aside sale 
alleging an uncertified adjustment of the decree prior to the sale. 

Held, that the provision of section 244 of the Code of Civil Procedure disallowing a 
separate suit to determine questions ari.sing between the parties to the suit in which a decree 
has been passed and bearing upon the execution thereof, operates uot only to prohibit a suit 
between the parties and their ropresentativo.s, but also .a suit by a party or his representative 
against an auction purchaser in execution of the decree, the object of which suit is to deter¬ 
mine a question which properly arose between the patties or their representatives relating to 
the execution, discharge or satisfaction of the decree. Basti Ram v. Fattu, (1886) I. L B 


• First Appeal from order No. 46 of 1899, from an order of W, F. Wells Esa Diatriofe 
Judge of Agra, dated the 6th May 1899. ’ 
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8 All., 146, and Prosutmo Kumar Sanyal v. Kali Das Sanyal, (1892) I. L. B., 19 Gal., 683, 
nfarred to. 

[87] The facts of this case saffioiently appear from the judgment of Aikman, J. 

Pandit Sundar Lai, for the Appellant. 

Babu Jogindro Nath Chaudhri (for whom Munshi Gulzari Lai), for the 
Bes pendents. 

Blair, J. —The plaintiffs’ suit, out of which this second appeal arises, is 
a suit by a decree-holder and a judgment-debtor as plaintiffs against an 
auction-purchaser at a sale in execution of a decree in which the plaintiffs 
occupied the position I have mentioned on the ground that an adjustment had 
been arrived at between them before sale. The Court of First Instance dis¬ 
missed the suit of the plaintiffs, applying the provisions of section 244 of the 
Code of Civil Procedure. The appellate Court reversed that decision and 
remanded the case under section 562 of the Code of Civil Procedure for decision 
upon the merits. It is against that order of remand that the present appeal 
is brought. The ground taken by Pandit Sundar Lai,' who appears for the 
appellant, is that the Court of First Instance was right in applying section 244 
as a bar to this suit. That practically is the substantial ground of appeal. 
The fact alleged is, that the plaintiffs had really effected an adjustment, which, 
if duly certified to and sanctioned by the executing Court, would have put an 
end to the suit in the execution proceedings. It was manifestly the duty of 
the decree-holder under section 258 of the Code of Civil Procedure to certify 
such adjustment. It was open to the judgment-debtor, upon the decree-holder 
failing to perform that duty, to protect himself from the further execution of 
the decree by himself certifying to the Court the fact of such adjustment, 
whereupon duo notice would have been given to the decree-holder to show 
cause why the adjustment should not be recorded as certified. As a matter of 
fact neither party took the course which is imposed upon one, and, in case of 
his default, is allowed to the other by that section. The consequence was 
that the sale proceeded and the defendant became a purchaser. It is now 
sought to set aside that sale. Apart altogether from authorities to [88] which 
I am bound to conform, it does seem contrary to elementary principles of right 
and justice to allow two persons, either of whom could have prevented the 
sale, to put their hands in their pockets till the sale was over, and then to 
proceed against an innocent auction purchaser by suit in order to set aside 
the sale which ought never to have taken place. However, we have abundant 
authority in the Full Bench decision of this Court in Basti Bam v. Fattu, 
(1886) I. L. R., 8 All., 146, and the decision of the Privy Council in Prosunno 
Kumar Sanyal v. Kali Das Sanyal, (1892) I. L. R., 19 Cal., 683. The only 
distinction that appears to us which could possibly be urged between this 
case and those that have been decided is that the sole defendant here is the 
auction purchaser, and it has been contended before us that upon that fact the 
provisions of clause (c) of section 244 of the Code of Civil Procedure do not 
apply. In my opinion the question as to the fact and propriety of this adjust¬ 
ment did arise between the parties to the suit in which the decree was passed, 
and ought to have been by them decided in the executing Court as provided 
for by section 244. I would allow this appeal, and, setting aside the order of 
remand bj’ the Court below, restore with costs the decree of the Court of First 
Instance. 

Aikman, J. —I am of the same opinion. The suit out of which this 
appeal arises was brought to set aside an auction sale held in execution of 
a decree on a mortgage. The plaintiffs are the decree-holder and the 
judgment-debtor in the mortgage suit. The defendant, who is the appellant 
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here, is the auction purchaser of the mortgaged property. It appears from the- 
statement of facts that on the 10th of March 1898, the decree-holder and the- 
judgment-debtor in the mortgage suit entered into an arrangement, whereby the’ 
judgment-debtor executed a fresh mortgage in favour of the decree-holder in 
adjustment of the decree which the latter had obtained upon the previous 
mortgage. Neither of the parties took any steps to have this adjustment 
certified to the Court, whose duty it was to execute the decree. For anything we 
know to the contrary, the agreement entered into between the decree-Kolder 
C89] and the judgment-debtor may have come within the provisions of the- 
second paragraph of section 257A of the Code of Civil Procedure, and may 
have required the sanction of the Court. The 2l8t of March 1898 was the 
date fixed for the sale which, under the provisions of section 320 of the Code of 
Civil Procedure, had been transferred to the Collector. On that date the son 
of the decree-holder presented an application to the officer conducting the sale, 
asking him to stay the sale on the ground that the decree had been satisfied. 
That officer refused the prayer of the applicant. The property was sold, and 
was purchased by the appellant before us. The judgment-debtor applied under 
section 311 of the Code of Civil Procedure to have the sale set aside. That 
application was refused, and no appeal was preferred against the order of 
refusal. The Court of First Instance held that the present suit was barred by 
the provisions of section 244 of the Code, and on that ground dismissed it. 
On appeal the learned District .Judge came to the conclusion that section 244 
did not apply to the case, set aside the decree of dismissal, and remanded the 
suit for decision on the merits. The defendant appeals against this order of 
remand, contending that the decision of the first Court was right. In my 
judgment the suit is clearly barred by section 244. The case is, in my opinion, 
governed by the decision of the Full Bench of this Court in Basti Ram v. 
Fattu, (1886) I. L. E., 8. All., 146. That was a case in which a judgment- 
debtor, whose property had been sold in execution of a decree, brought a suit 
against the auction purchaser to have the sale set aside on the ground that 
the property, an occupancy tenure, could not be sold in execution. The Full 
Bench held that the provisions of section 244 disallowing a separata suit to 
determine questions arising between the parties to the suit in which a decree 
had been passed and hearing upon the execution, discharge or satisfaction of 
the decree, or stay of the execution thereof, operated not only to prohibit a 
suit between the parties and their representatives, but also a suit by a party 
or his representative against an auction purchaser in execution of the [90] 
decree, the object of which suit is to determine a question which properly 
arose between the parties or their representatives relating to execution, 
discharge or satisfaction of the decree. If the question be of this nature in 
this suit it is one which by section 244 must be determined by order of the 
Court executing the decree and not by a separate suit, and it is immaterial 
whether the party did or did not raise it prior to the auction sale in execution 
proceedings. If he did not, “ suit is not the remedy which the Legislature 
has provided.” These remarks in my judgment apply clearly to the present 
case. A purchaser at an auction sale held in execution of a decree is entitled 
to take it for granted that questions as to whether the decree under execution 
is or is not barred by limitation, as to whether the property advertised for 
sale is or is not saleable under the decree, and as to whether the decree has or 
has not been satisfied, have been decided by the Court executing the decree. 
If a suit like the present were held to be maintainable against an auction 
purchaser, it would have a most injurious effect upon auction sales. If parties 
will not adopt the course provided by law for deciding whether a decree has 
or has not been satisfied, they cannot take advantage of their own laches and 
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neglect of the law to harass an innocent auction purchaser. 1 concur in the 
order proposed. 

Appeal decreed. 


NOTES. 

[ Thi* was applied in (1902) 24 All., 239 (fraud) ; (1904) 26 All., 447 ; (1909) 11 Bom. 
L.B.. 699 ; (1909) 2 I.C., 983 (All.).] 


[ 22 All. 90 ] 

The 2bih July, 1899. 

Present: 

Mr. Justice Knox, Acting Chief Justice. 

Muhammad Baqar.Defendant 

versus 

Mango Lai.Plaintiff.* 

Limitation—Act No. XV of 1877 (Indian Limitation Act), Sch. ii, art. 120 -— 

Suit by auction purchaser of mortgaged property to cancel a perpetual 
lease granted by the mortgagor in contravention of 
a covenant in the mortgage. 

During the continuance of a mortgage which contained a covenant against alienation 
of the mortgaged property, the mortgagor made a perpetual lease of that property. The 
mortgagee brought a suit on bis mortgage, and [91] having obtained a decree, put 
the mortgaged property up to sale. The auction purchaser of the mortgaged property on be¬ 
coming aware of the existence of the perpetual lease, sued for its cancellation and for a 
declaration that the defendant had no right to interfere with or obstruct the plaintiff in 
respect of the property in question. Held, that the limitation applicable to such suit was that 
prescribed by article 120 of the second schedule to the Indian Limitation Act, 1877, and not 
that prescribed by article 91 or article 95, The main prayer of the plaint was for a decree 
declaring and establishing the plaintiff's title and the prayer for cancellation of the lease 
could be treated as merely subsidiary to the main relief asked. Pachaviuthu v. Chinnappan, 
(1887) I. L. R., 10 Mad,, 213, and Uma Shankar v. Kalka Prasad, (1883) I. L. B., 6 All., 75, 
referred to. Din Dial v. Har Narain, (1893) I. L. K., IG All., 73, followed. 

The facts of this case suflSciently appear from the judgment of the Court. 

Maulvi Ghulam Mujtaba, for the Appellant. 

Mr, B. E. O’Conor, for the Respondent. 

Knox, Acting C. J.--The suit out of which this second appeal arises was 
brought by one Mango Lai, who is now respondent, on the basis of a bond execut¬ 
ed by Fazal Husain. The bond is said to have been executed on the Ist of 
July 1889, in favour of the predecessor in interest of the plaintiff, and to have 
been followed by a second bond executed by the same person and in favour of 
the same ancestor of the plaintiff. On the 26th of January 1890, a suit was 
brought upon these bonds, and a decree obtained for tbe enforcement of the 
hypothecation lien on the 28th of March 1891. The plaint in that case was 
filed by the father of the present plaintiff. He died before the close of tbe suit, 

* Second Appeal No. 777 of 1898 from a decree of Babu Baijnath, Bai Bahadur, 
Additional Judge of Saharanpur, dated the Sth July 1898, confirming a decree of Maulvi 
Bhah Amjadullah, Munsif of Saharanpur, dated the 27th July 1897, 
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The plaintiff and his brother obtained a decree under seotion 89 of Act IV of 
1882, on the 25th of June 1892, and in execution of the decree the entire hypo* 
theoated property was brought to sale. The plaintiff purchased the property 
when it was put up for sale, and the date of his purchase was the 20th of 
August 1894. 


It appears that on the 7th July 1890, Fazal Husain executed a perpetual 
lease in respect of a portion of the hypothecated property in favour of 
Muhammad Baqar. 


[92] The plaintiff contends that the execution of this lease was in contra¬ 
vention of a covenant not to alienate, which was contained in the mortgage 
deed executed by Fazal Husain in favour of Bhagwan Das, and accordingly 
prays in this suit that the lease be declared null and void. 

The date on which thu cause of action accrued is entered in the plaint as 
November 1896, and is set out as being a decision which the Revenue Court 
gave against the plaintiff when he tried to realize rent from his tenants and 
found himself opposed by Muhammad Baqar. 

The learned Judge found that the suit was within time and rejected the 
defence set up by the appellant that limitation barred the claim. He also found 
that the lease was in contravention of the covenant contained in the mortgage- 
deeds of 1889 and 1890, and granted the respondent the decree prayed for. 

It is now contended before me in appeal that the suit is barred by 
limitation, as the article which applies is either article 91 or 95 of the second 
schedule of Act No. XV of 1877. It is also contended that the respondent was 
aware of the lease on the 5tli of July 1893, the date on which Mango Lal, 
plaintiff, in his defence filed by him in answer to a suit brought by one Musam- 
mat Saiduunissa, expressly made mention of this lease, and time began to run 
from that date ; and lastly, that, even if article 120 of the abovenamed schedule 
is the article which governs the case, then also time began to run from the date 
of the execution of the lease, the 7th of July 1890, and in this event also the 
suit brought was beyond time. , 


The learned Judge held that the article which governs the suit was article 
120 and the right to sue did not accrue to the plaintiff until he purchased the 
property in August 1894. In support of his judgment I have been referred to 
the case of Pachamutku v. Chinnappan, (1887) I. L. R., 10 Mad., 213. The 
difficulty about applying that precedent is that in that suit there was no 
prayer that the deed which prejudiced the plaintiff’s title might be cancelled 
[98] or sot aside. I was also referred to the case of Uma Shankar v. Kalka 
Prasad, (1883) I. L. R., G All., 75. This is more in point, for the relief claimed by 
the plaintiffs was proprietary possessions by establishment of ownership and by 
removal of the defendants’ opposition based on the collusive mortgage. The 
learned Judges in that case held that the suit was not for relief on the ground 
of fraud, but for possession of property by right of auction purchase. Similarly 
m the case before me the prayer is for a declaratory decree declaring and esta¬ 
blishing the plaintiff’s title, and also declaring that the lease of the 7th of July 
1890 IS null and void. I think the suit before me may be considered as one in 
which I should follow the principle laid down in the ruling just quoted of this 
Court. I find that my brother Aikman in Din Dial v. Ear Narain, (1893) 
I.L.R., 16 All., 73, had a similar point to decide, and held that the prayer for 
the canoelment of the deed, which was in the plaint before him, could bo treated 
as merely incidental to the main relief asked. In the present case I too would 

the declaration prayed for as purely subsidiary. 
What the plaintiff wants is a declaration that the shadow cast upon his title 
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knay be dispersed. Ifc is otherwise nothing to him whether the lease between 
Fazal Husain and Muhammad Baqar is or is not binding upon those who 
were parties to it. Aooordingly, following it, I dismiss the appeal with oosts. 

Appeal dismissed. 


MOTES 

[ Sae also (1902) 26 Mad., 410(1904) 1 G.L.J., 73.] 


[22 All. 98 ] 

The 2nd August, 1899. 
Present : 

Mr. Justice Airman. 


Hamid Ali Shah.Plaintifi' 

versus 

Wilayat Ali.Defendant.* 

Act No. XII of 1881 (N.-W. P. Rent Act), sections 36, 96 {b)—Application 
for ejectment as a tenant—Subsequent suit for ejectment as a trespasser — 
Estoppel—Civil and Revenue Courts — Jurisdiction. 

Held that the (act that a plaintiS in a civil suit (or ojectmont of an alleged trespasser 
has on a previous occasion taken proceedings again.st the [94] defendant under section 36 of 
the Rent Act, 1881, is not of necessity fatal to the suit in the Civil Court. Baldeo Singh v. 
Imdad Ali, (1893) I. L. R., 16 All., 189, and Deo Narain Rai v. Sheo Charan Rai, Weekly 
Notes 1893, p. 166, distinguished. Zuheda Bibi v. Sheo Charan, (1899), supra p.83, followed. 

The facts of this case sufficiently appear from the judgment of the Court. 

Munshi Gulzari Lai, for the Appellant. 

Eabu Jogindro Nath Chaudhri (for whom Babu Harendro Krishna 
Mullerji), for the Eespondent. 

Alkman, J. —This appeal arises out of a suit which was brought by the 
appellant to eject the defendant from certain plots of land as being a trespasser. 
The Court of First Instance decreed the plaintiff’s suit. The Lower Appellate 
Court reversed that decree and dismissed the suit upon the ground that it was 
not cognizable by the Civil Court. It appears that the plaintiff issued a notice 
to the defendant under section 36 of the North-Western Provinces Rent Act, 
1881, seeking to eject him from the land in suit. The defendant made an appli¬ 
cation to the Assistant Collector contesting his liability to be ejected. He 
contended in this application that he was not the plaintiff’s tenant, but was 
himself the owner of the land. The Assistant Collector came to the conclusion 
that the present plaintiff, Hamid Ali Shah, had proved his ownership of the land, 
and upon that finding maintained the notice of ejectment. The defendant appealed 
to the Commissioner, who pointed out that the finding of the Assistant Collector 
in favour of the plaintiff’s ownership of the land was not sufficient to give 
the Revenue Court jurisdiction. The Commissioner hold that the relation 
of landlord and tenant did not exist between the parties, and reversed the 
order of the Assistant Collector, holding that the case was “ essentially one for 
the Civil Court.” The learned Subordinate Judge refers to a decision of BURKITT, 

* Second Appeal No. 278 of 1899, from a decree o( a Rai P.-indit Indar Narain, Subordi¬ 
nate Judge of Farrukbabad, dated the 10th January 1899, rever.-iing a decree of Babu Haii 
Mohan Banerji’, B.A., Munsif of Farrukbabad, dated the 31st August 1898. 
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J.. in BaUeo Singh v. Imdad AH. (1893) I. L. E., 15 All.. 189. Dhat decisloa. 
I may mention, was followed by me in the case of Deo Narain Hat v. £>^o 
Charan Bai, Weekly Notes, 1893, p. 166. But the ciroumsfcanoas [96J 
of the cases dealt with in those two decisions were entirely different frona 
those of the present case. The plaintiffs in both those cases had endeavc^red 
to eject the defendant by taking action under section 36 of the Eent 
Act, but the Eevenue Court had, on the defendant s objection, held that 
the defendant was a tenant.with right of occupancy. Under those circum¬ 
stances my brother BURKITT and I held that no suit was maintainable in a 
Civil Court to eject the defendant as a trespasser. That this view is right is 
quite evident from the provisions of section 96, clause (6) of the Eent Act, 
although that was not referred to in our judgments. The present case is on 
all fours with an unreported case decided by my brother Banebji —Second 
Appeal No. 196 of 1899, decided on the 12th July 1899 (since reported. 
Vide supra p. 83.) In that case, as in this, the Eevenue Court held that the 
relation of landlord and tenant did not exist between the parties. With the 
following passage of the judgment, 1 fully concur :—" The mere fact of the 
plaintiff having applied to the Revenue Court for the ejectment of the defend¬ 
ant does not estop him from asserting, as he has done in the present suit, 
that the defendant is unlawfully in possession, that is, as a trespasser.’’ 

In my judgment the suit was cognizable by the Civil Court. I therefore 
allow the appeal, and, reversing the decree of the Lower Appellate Court, remand 
the suit to that Court under the provisions of section 562 of the Code of Civil 
Procedure, with directions to readmit the appeal under its original number 
on the register, and proceed to dispose of the remaining grounds raised in the 
memorandum of appeal to it. The appellant will have the costs of this appeal. 
Other costs in the case will abide the event. 

Appeal decreed and cause remanded. 


[96] The 9lh August, 1890. 

Present: 

Mr. Justice Knox and Mr. Justice Banbkji. 


Balbir Singh and another.Plaintiffs 

versus 

The Secretary of State for India in Council.Defendant.^ 


Construction of document—Grant of land —Presumption as to boundaries where 
grant is described as bounded by a river or a road—Meaning of "river.” 


If land adjoining a high-way or river is granted, the half of the road or the half of the 
river is presumed to pass, unless there is something either in the language of the deed or in 
the nature of the subject-matter of the grant, or in the surrounding oiroumfltances, sufficient 
to rebut that presumption ; and this, though the measurement of the property which is 
granted can be satisfied without including half the road or half the bed of the river, and 


* First Appeal No. 96 of 1896 from an order of B. 
DehraDun, dated the 14th December 1896. 


Lindsay, Esq.. Subordinate Judge, 
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ftltbougb tbe land is described as bounded by a river or a road, and notwithstanding that the 
map which is referred to in the grant does not include the half of the river or the road. And 
this rule of oonstruction cannot be departed from merely because it is shown that it would 
have been to the interest of the grantor to retain half tbe bed of the river. This rule oi 
construction applies equally whether the subject matter be a grant from the crown or a subject. 
Micklethwaitt v. Netuay Bridgi Co., (1886) L. R., 33Ch. D., 133; Ecroydw. Coulthard, L.R., 
1897, 2 Ch. D., 554, and Lord v. TJie Commisaioner for the City of Sydney, (1869) 12 Moo., 
P. 0., 473, followed. 

This was a suit for the demaroation of the western boundary of the plaintiffs’ 
estate. The plaintiffs were owners of two villages known as upper and lower 
Ghamandpur. These villages originally formed part of a Government grant 
of land made to the widow of Captain William Raynor, V. C., and one of 
the boundaries of that grant, the boundary in question in the present suit, 
was the bed of a hill stream called the Jakhan Bao. The plaintiffs claimed 
that the original grantee was in possession of the Jakhan Bao up to the line 
of mid-stream, the western boundary of the grant being described as the 
Jakhan Bao. They claimed that possession of the villages purchased by them 
had been always held according to the boundary alleged. The plaintiffs did 
indeed admit that in 1883 the Forest Department set up boundary pillars 
on the east bank of the Jakhan Bao and that on a dispute arising as to the 
boundary the question had been decided against [97] them by the Collector, 
but they claimed to have always remained in possession notwithstanding that 
decision and that the Collector’s order could not affect their rights. The defend¬ 
ant pleaded that ever since the erection of the boundary pillars on the left 
bank the Forest Department had been in possession, and that the suit was 
barred by limitation. It was denied that any portion of the Jakhan Bao was 
included in the original grant and it was further alleged that the plaintiffs’ 
predecessor had compromised her claim to the Bao by accepting an additional 
grant of 400 acres. 

The Court of First Instance (Subordinate Judge of Dehra Dun) dismissed 
the plaintiffs’ suit, holding that the presumption as to the boundary being the 
middle line of the bed of the Jakhan Bao, applied only in cases whore Govern¬ 
ment makes no claim to the soil of a river-bed—not in cases like the present 
where the Government claims the whole of the river-bed as of right and as 
being the proprietor of all the land in Dehra Dun. The Court also found that 
the area of the original grant would be made up without including half the 
bed of the Jakhan Bao, and that therefore the boundary set up by the 
defendant was correct. 

The plaintiffs appealed to the High Court. 

The Hon’ble Mr. Conlan and Pandit Sundar Lai, for the Appellants. 

Mr. E. Chamier end Mr. A, E. Byves, for the Bospondenk. 

Knox and Banerji, JJ. —The plaintiffs-appellants are the owners of certain 
villages in the district of Dehra Dun, which originally formed part of a grant 
made by Government to the widow of Captain Raynor in 1865. To the west 
of those villages lies a hill stream called the Jakhan Bao, and to the west of 
the stream is a forest belonging to Government. 

It is alleged on behalf of the plaintiffs that the western boundary of their 
villages extends to the mid-stream of the Jakhan Bao, and that they are thus 
the owners of one-half of the hed of the stream. On behalf of the defendant 
it is asserted that the western limit of the plaintiffs' villages is the eastern 
bank of the Jakhan Bao, and that the whole of the bed of that stream belongs 
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[08] to the GovernmeDt. An order to that effect was passed by Mr. Churohi 
Superintendent of Debra Dun, on the 26th February 1883. 

The present suit has been brought by the plaintiffs to have thg western 
limit of their grant determined, and for a declaration that their property 
extends to the mid-stream of the Jakhan Bao. 

The defendant denied the title set up by the plaintiffs and pleaded 
limitation. 

The Court below has dismissed the claim. 

The sanad of grant in favour of Mrs. Baynor is printed on page 5 of the 
appellants’ book, and is dated the 3rd of August 1865. By it the Government 
of the North-Western Provinces, ** in consideration of the good services per¬ 
formed by the late Captain William Baynor, V.C., of the Veteran Battalion, 
one of the gallant defenders of the Delhi Magazine in 1857,” granted to “his 
widow and to his heirs, representatives and assigns, the proprietary right rent- 
fee in perpetuity in the tract of land measuring 2,000 acres.” The boundaries 
of the land are specified, the western boundary being Jakhan Bao.” 

It is contended on behalf of cho plaintiffs that the legal effect of this con¬ 
veyance was to pass to Mrs. Baynor the bed of the Jakhan Bao usque ad 
medium filum. 

The rule of law on the subject was laid down by CoTTON, L. J,, in the 
well-known case of Micklcthtoaite v. Setvlay Bridge Co., (1886) L. E., 33 Ch. 
D., 133, at p. 145, in the following terms :—“ In my opinion the rule of 
construction is now well settled, that where there is a conveyance of land, 
even although it is described by reference to a plan, by colour, and by 
quantity, if it is said to be hounded on one side either by a river or by a 
public thoroughfare, then on the true construction of the instrument half 
the bed of the river or half of the road pas.ses, unless there is enough in 
the circumstances, or enough in the expression of the instrument to show 
that that is not the intention of the party. It is a presumption that not 
[99] only the land described by metes and bounds, but also half the soil of the 
road or of the bed of tiie river by which it is bounded, is intended tbpass, 
but that presumption may be rebutted.” This rule has been followed in sub¬ 
sequent cases, of which w'e may only mention the recent case of Ecroyd v. 
CouUhard, L. E., 1897, 2 Ch. D., 554. The Court below refused to apply it to 
the present case on the ground that it is not applicable to a case in which the 
Crown lays claim to the soil of tho bod of a river. Wo are unable to agree 
with this view which the learned counsel for the respondent has conceded 
to be erroneous. In Lord v. Tke ('ommissioner for the City of Sydney, (1859) 12 
Moo., P, C., 473, it was held that the grant by the Crown of land bounded 
by a creek passed the soil of the creek ad medium filum aqua, and that this 
rule " equally applies, whether the subject-matter be a grant from the Crown 
or a subject.” And the rulings to which the learned Judge has referred do not 
lay down a different view. 

It was, however, contended on behalf of the respondent that the Jakhan 
Bao was not a river, and that the rule of midstream did not apply to it. With 
reference to this contention which, we may observe, was not raised in tho 
Court below, we referred certain issues to that Court. Upon the findings on 
those issues the Jakhan Bao must be held to be a river. It has a perennial 
source, a bed and well-defined banka on either side: water flows in it for a part 
of the year, and it discharges itself in a continuous flow into another river, 
the Suswa. It has thus all the elements which constitute a river ta which 
riparian- rights attach. The water, it is true, dries up, and the bed remains 
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dry for several months in the year, but it is not necessary that "water should 
flow in it continually." (See Tagore Law Lectures on the Law of Biparian 
Bights, I). 81, and the authorities cited therein). We therefore hold that the 
Jakhan Bao is a river. It is so described in the wajib-ul-arzes of the villages 
through which it passes. ' It was treated as such in the reports of the revenue 
officers, and the parties and the Court below proceeded on [100] the assump> 
tion that it is a river. It is too late therefore now to contend that the 
presumption of law which arises in the case of rivers does not apply to the 
Jakhan Bao. 

The presumption that by a conveyance of land abutting on a river the bed 
of the river ad medium filum passes to the grantee may no doubt be rebutted, 
but do any circumstances exist in this case which rebut the presumption ? 
The circumstances relied upon are, that the quantity of land granted is speci¬ 
fied in the grant ; that when the land was measured and entered in the kbasra 
the bed was not included in the measurement ; that in some of the maps the 
bed was not shown as a part of tlie grant; that as the bed yields lime-stones, 
which are a valuable source of income, it would have been to the interest of 
the Government to retain the bed and it is not likely that it was intended to 
be conveyed by the grant. All these arguments are fully met by the obser¬ 
vations made by LoPES, L. J., and COTTON, L. .T., in Mickleihwaita v. Newlay 
Bridge Co. Lord Justice Lopes said ;—“ If land adjoining a high-way or river 
is granted, the half of the road or the half of the river is presumed to pass, 
unless there is something either in the language of the deed or in 
the nature of the subject-matter of the grant, or in the surrounding 
circumstances, sufficient to rebut that presumption, and this, though the 
measurement of the property which is granted can be satisfied without including 
half of the road or half of the bed of the river; and although the land is 
described as bounded by a river or a road, and notwithstanding that the map 
which is referred to in the grant does not include the half of the river or the 
road." And Cotton, L. J., observed :—“When the rule is once established as 
a rule df construction, we are not at liberty to depart from it merely because 
it is shown that it would have been to the interest of the vendor to retain the 
half of the bed of the river.” As in that case, so in. this, there is nothing in the 
language of the Sanad, or in the nature df the property, or in the surrounding 
circumstances to exclude the presumption of a grant of a half of the bed of 
the Jakhan Bao to Mrs. Baynor. [101] On the contrary, it appears 
from a memorandum, dated the 14th April 1874. on the recently 
settled boundaries in the Dun Forests, forwarded by the Conserva¬ 
tor of Forests to Captain Bailey, Superintendent, Forest Surveys, that 
it waslldeclared by the Forest authorities that ‘ the centre of the Jakhan 
Bao constitutes the boundary between the Government forests and the several 
grants." (c/. appellants’ book, p. 17). It was urged by the learned counsel for 
the respondent that had it been intended to make a grant to Mrs. Baynor of 
any portion of the bed of the Jakhan Bao, the Forest Officers would not have 
raised objections, so far back as 1877, and asserted that the western boundary 
of the grant was the eastern bank of the Bao. This argument has no doubt 
much force, and it derives support from the correspondence printed on page 
17 of the appellants’ book. It must, however, be remembered that the grant 
had been made twelve years before, i.e., in 1865. In 1871, Mrs. Baynor 
asserted that her boundary extended into the bed of the Jakhan, and that she 
had been taking lime-stones from it for five years preceding the date of her letter. 
It has been proved by the oral evidence adduced in the case, and. specially 
by that of Mr. Baynor, that pillars were erected shortly after the grant along 
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the middle of the bed of the river, and that lime-stones were appropriated by 
Mrs. Raynor and her son. The statement of Mr. Reynolds that permission 
was obtained from Forest Officers by Mrs. Raynor for burning lime is coptradiot* 
ed by that evidence. The inability of Mr. Reynolds to produce any application 
for permission very much weakens his statements (see correspondence, p. 11, 
respondent’s book). Mr. Reynolds has admitted in his deposition that he was 
not aware of any facts whicli would prove actual possession of the Rao. 
The same may be said of the evidence of the other witnesses for the defendant. 
It has been fully established that in spite of the objections of the officers 
of the Forest Department, Mrs. Raynor and lier successors in title remained in 
possession of the bed of the Rao, and prevented Government contractors from 
taking lime-stones from it. The possession of Mrs. Raynor is [102] ad¬ 
mitted, even in Mr. Church’s order of the 26th of February 1883 (pp. 18 and 
19, appellants' book). Wa are unable to agree with Mr. Ryves’ contention that 
this order operates as res judicata. We are not satisfied on the evidence 
that the plaintiffs or their predecessors have been out of possession, that the 
defendant has been in adverse possession, and that the claim is beyond time. 

A faint attempt was made to show that Mrs. Raynor relinquished all 
claim to the bed of the Jakhan Rao on obtaining 400 acres of land. But there is 
no satisfactory evidence to connect the grant of the 400 acres with the claim to 
the land now in question. Mr. Raynor has stated that it had reference to 
another claim which his mother had against Government. 

We hold that the western boundary of the plaintiff’s property is the centre 
of the bed of the Jakhan Rao, and that the plaintiffs are entitled to a 
declaration to that effect. 

We allow the appeal, set aside the decree of the Court below, and decree 
the claim with costs in both Courts. 

Appeal decreed. 


NOTES. 

f See also 37 Mad., 322 ; 29 389 ; 30 I.C., C09.] 
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The 9th August, 2899. 

Present: 

Mr. Justice Knox and Mr. Justice Aikman. 


Qurban 
Chote and 


Husain.Plaintiff 

versus 

others.Defendants.* 


Muhammadan Law — Pre-emption—Shias and Sunnis — Pre-emption claimed on 
ground of vicinage—Vendors andivendee Sunnis, pre-emptor a Shia. 


Held that a Muhammadan of the'Shia sect could not maintAin a claim for pre-emption 
based on the ground of vicinage under the Muhammadan law when both the vendors and the 
vendee were Sunnis. Qobind Dayal v. Inayat-ullah, (1885) I. L. E., 7 All., 775, and 
Pir Bakhsh v. Sughra Bibi, Weekly Notes, 1892,ip. 34, referred to. 


* Seoond.’Appeal No. 193 of 1897, from a decree of Rai Anant’Ram, Subordinate Judge 
of Aligarh, dated the 17th December 1896, confirming a decree of M. Muhammad Shaft 
M. A., Munsif of Aligarh, dated the 30th March 1896. ’ 
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The facts of this case sufficiently appear from the judgment of AiKMAN, J. 

Maulvi Karamat Husain, for the Appellant. 

Manlvi Ghulam Mujtaba, for the Respondent. 

[103} Aikman, J. —This appeal arises out of a suit brought to enforce aright 
of pre-emption based on Muhammadan law and custom. 

The plaintiff’s suit was dismissed by the Court of First Instance, which 
held that the plaintiff had no right to pre-empt the property sold. This decision 
was, on appeal, affirmed by the Subordinate Judge. 

The plaintiff comes here in second appeal and the sole question for deci¬ 
sion is whether, under the circumstances of the case, the plaintiff-appellant has 
a right of pre-emption in respect of the property sold. 

The plaintiff and the vendors are neighbours residing in the town of Koil 
in which the house property sold, and claimed in this suit, is situated. The 
plaintiff claims to be allowed to pre-empt the property sold on the ground of 
vicinage. The plaintiff is a Shia governed by the Imamiya law, whereas the 
vendors are Sunnis governed by the Hanifeea law. The vendee is also a Sunni. 
Now by the Imamiya law, a neighbour, as such, has no right of pre-emption. 
It is admitted by the learned counsel who appears in support of the appeal 
that the plaintiff in this case might sell his house to anyone he likes, and that 
his Sunni neighbours could not successfully assert any right of pre-emption 
against him. But it is argued that, as according to the doctrines 
of the Sunni school, neighbours have a right of pre-emption, the plaintiff 
being a neighbour is entitled to take advantage of this right, even 
though he is not a Sunni. It is admitted by the learned counsel on both 
sides that in disposing of this case the Court ought to be guided by the 
rule of justice, equity and good conscience. But whilst one side argues that it 
would be in accordance with that rule to let the plaintiff have the benefit of the 
law governing the defendant-vendor, the other side contends that it would not 
be consonant with that rule to do so. 

Very learned and able arguments were put forward by the counsel on 
either'side in support of their respective positions. I do not propose to follow 
them in these arguments. For, admitting the appellant’s contention that the 
case should be governed by [104] the law of the scliool to which the vendor 
belongs, the learned counsel for the appellant has failed to satisfy me that, 
according to the doctrines of that school, a neiglibour against whom a Sunni has 
no right of pre-emption has nevertheless a right of pre-emption against the 
Sunni. In my judgment the principle of reciprocity lies at the root of tiie 
law of pre-emption. 

It is true that according to the Hanifeea law it is not necessary that tho 
pre-emptor should be of the same religion as the vendor. On p. 477 of Baillie’s 
Digest, 2nd edition, that learned author says :—“ Islam on the part of the pre- 
emptor is not a condition.” He goes on to say, “so that zintmees (i. e., infidels 
subject to and under the protection of a Muhammadan Government) are 
entitled to exercise the right of pre-emption as between themselves or against 
Mooslims.” Those words as between themselves are to my mind an indication 
that though a person need not be of the same religion as the vendor to entitle 
him to take advantage of the Hanifeea law of pre-emption, he must yet belong 
to a class of persons against whom a right of pre-emption can be enforced. 

At p. 793 of his exhaustive judgment in the Full Bench case Oobind Dayal 
V. InayatuUah (1885) I. L. R., 7 All., 776, Mahmood, J , observes;—“ The rights 
and obligations created by that law (*. e., the Muhammadan law of pre-emption), 
as indeed by every other system with which 1 am acquainted, must necessarily 


9 Ann.—93 
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be reciprocal,” It has not, I repeat, been shown to my satisfaction that it was 
ever the intention of the Hanifeea law to confer a right of pre*dtxTption on a 
neighbour regardless of the fact that no reciprocal right could be enforced 
against him. 

The case relied on by the lower Courts, namely, Pir Bakhsh v. Sughra Bibi, 
Weekly Notes, 1892, p. 34, differs from the present case, for there the plaintiff 
and the vendor were both Shias, whilst the vendee was a Sunni. But the following 
observation of the learned Judge who decided that case appears to me to be in 
point;—"I do not think that any rule of justice, equity and good conscience exists 
that [106] would enable us to allow the plaintiff, who from the fact of her being 
a Shia necessarily abhors the doctrines of the Sunni school, to take advantage 
of the law of that school in regard to pre-emption, and to maintain the pre* 
emption suit, any more than if the plaintiff stood in the position of the defend¬ 
ant-vendee she could be made liable to the doctrines of the Sunni school if 
the present vendee stood in the position of the plaintiff pre-emptor.” For the 
above reasons I am of opinion that this appeal cannot succeed, and I would 
dismiss it with costs. 

Knox, J. —I also am of opinion that this appeal must be dismissed. The 
plaintiff, now appellant, is a Muhammadan gentleman of the Shia faith. He 
says in his plaint that he has a right of pre-emption under the Muhammadan 
law and custom in respect of the house sold, the subject-matter of the suit. 

The appellant has not proved the custom alleged, and the sole question is 
whetlier he has any right of pre-emption under the Muhammadan law. 

Now if by the Muhammadan law the plaintiff means the Imamiya 
doctrines, ho has no standing, and he sees this, and therefore urges that the 
decision should be in accord with the doctrines of Abu Hanifa, and if not with 
these, still under the general rule of justice, equity and good conscience, which 
he considers would award him his claim. 

Ilis learned counsel addressed us very able arguments on this view of the 
question, hut f think the question must be decided upon the general principles 
of Muhammadan law. • 

The appellant is claiming what has been properly described as a weak 
right. He is trying to place a restriction upon liberty of transfer of property. 
It is for him to show that he is vested with some right or powfir to make such 
restrictions. The Shia lav/ gives him—a Shia—no such right under the present 
circumstances, and it is for him to show us that he can take advantage of the 
Sunni law, which he would be the first to repudiate did it place any similar 
restriction upon himself. As he has shown no law or precedent to the above 
effect, I would hold that he has not proved [106] the existence of any such 
right of pre-emption in himself, and would dismiss the appeal with costs. 

Order.— Appeal dismissed with costs. 

Appeal dismissed. 


NOTES. 

[ See also (1908) .30 All., 372, (under the wdjib-ul-nre) ; (1914) 36 All., 488 (in which the 
vendor’.s law—the Shiah Law—was applied not following (190.7) 32 Cal., 982). J 
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REVI&IONAL CRIMINAL. 

The 7th November, 1899. 

Present: 

Mr. Justice Blair and Mr. Justice Burkitt. 

Queen-Empress 

versus 

Adam Khan and another.’*' 

Procedure — Complaint—Criminal Procedure Code, Section 203 — Dismissal of 
complaint—Subsequent complaint arising out of the same matter. 

Whon a competent tribunal has dismissed a complaint another tribunal of exactly the 
same powers cannot re-open the same matter on a complaint made to it. Nilratm Sen v. 
Jogesh Ghtindra Bhultaeharjee, (1896) I. L. R., 23 Cal., 983, and Komal Chandra Pal v. 
Oourchand Audhikari, (1897) I.L.R., 24 Cal., 28C. followed, Queen-Empress v. Puran, (1886) 
I. L. B., 9 All., 85, and Queen-Empress v. Umedan, Weekly Notes, 1895, p. 86, referred to. 

This was a reference, under section 438 of the Code of Criminal Procedure, 
made by the Superintendent of Dehra Dun through the Sessions Judge of 
Saharanpur. One Hira Lai brought a complaint against Adam Khan and 
Pandey Khan under section 406 of the Indian Penal Code in the Court of an 
Honorary Magistrate. The Magistrate took the complainant’s statement and 
dismissed the complaint under section 203 of the Code of Criminal Procedure. 
The complainant then made a similar complaint arising out of the same 
circumstances against the same men in the Court of a Deputy Magistrate. The 
Deputy Magistrate entertained the complaint and issued warrants for the 
arrest of the accused, who wore put in the lock-up. 

yno case being brought to the notice of the Magistrate of the District, he 
made the present reference to the High Court with a view to having the order 
of the Deputy Magistrate set aside. 

Mr. C. DtUon, in support of the Reference. 

Pandit Moti Lai (for whom Babu Durga Charan Banerji), for the 
Complainant, Hira Lai. 

[1071 Blair and Burkitt, JJ. —This case has been roforrod to a Divisional 
Bench upon the ground of the extreme pi'obability that similar cases occur and 
are likely to occur with great frequency, a nd it is therefore important that there 
should be a clear decision of this Court upon the point at issue. The case 
comes before us upon a reference from the District Magistrate of Mussoorie, 
forwarded through the Sessions Judge of Saharanpur. It contains a recom¬ 
mendation that the proceedings in the Court below should be set aside as illegal. 

The facts are that one Hira Lai lodged a complaint before a Bench of 
Honorary Magistrates at Mussoorie against Adam Khan and others, charging 
them with criminal breach of trust under section 406 of the Indian Penal 
Code. The Bench after examining the complainant dismissed the complaint 
upon the ground that the matter complained of was one which ought to be 
tried in a Civil and not in a Criminal Court. At a later period the same Hira 
Lai preferred precisely the same complaint in the Court of another Magistrate, 
who thereupon took cognizance of it and issued warrants for the arrest of the 

• Criminal Reference No. 463 of 1899. 
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aocuBed. The warrants were executed. The accused were taken into custody• 
and remained there for a month before they were liberated by an order of a 
superior Court. It is upon the petition of the person so imprisoned that this 
reference, with the recommendation of the District Magistrate, has been for¬ 
warded to us. Mr. Dillon, who appears to support the recommendation, has 
cited to us two recent rulings of the High Court at Calcutta: one Nilratan Sen 
V. Jogesh Chundra Bhuiiacharjee, (1896) I. L. R., 23 Cal., 983, and the other 
Komal Chandra Pal v. Gourchand Audhikari, (1897) I. L. R., 24 Cal., 286, 
which simply follows the ruling in the previous case. We have also been 
referred by Mr. Dillon to a recent unreported decision of this Court in Karim 
Bakhsh v. Adil Khan, decided by Mr. Justice AlKllAN on the 17th of June of 
the present year. The facts in the Calcutta cases are on all fours with those 
in the case which we have to decide. The rule laid down in those cases 
appears to us to be founded upon thoroughly satisfactory [108] reasons. The 
facts in tiie case decided by our brother Aikman in no way resemble those in 
the Calcutta cases, and our brother Airman’s decision is not inconsistent with 
the rule laid down in them. On the other hand, we have had cited to us the 
case of Qticen-Empress v. Puran, (1886) I. L. R., 9 All., 85, and the case of 
Queen-Empress v. Umedan, Weekly Notes, 1895, p. 86, in which it has been 
held that a Magistrate wlio has dismissed a complaint is not thereby precluded 
from himself entertaining again what is in substance the same complaint. 
That is the only authority upon which Mr. Durga Charan relies. It does not, 
in our opinion, conflict with the rulings either of the Calcutta Court or of our 
brother Aikman. We think it utterly contrary to sound principles that one 
Magistrate <jf co-ordinate jurisdiction should, in etlect and substance deal with, 
as if it w'ere an appeal or a matter for revision, a complaint which had already 
been dismissed by a competent tribunal of co-ordinate authority. For these 
reasons, we accept the recommendation of the District Magistrate and set 
aside the proceedings pending in the Court below. We desire it to be distinctly 
understood that we decide nothing except the question actually raised by the 
facts in this case, which is, that when a competent tribunal has dismissed a 
complaint, another tribunal of exactly the same powers cannot re-opep the 
same matter on a complaint made to it. 


NOTES 

[ The previous order need not be set aside;—(1913) 3G All. 63 ; (1914) 36 All. 129 ; 29 AIL, 
7 ; 31 Mad. 543 ; 29 Mad., 126 ; 27 Bom., 84 ; 9 Bom. L. R. 260 ; 28 Cal., 662' 29 Cal 726 ' 
36 Cal., 416 ; 16 C. W. N,, 983. ] . , 
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C aa All. los ] 

APPELLATE CIVIL. 

Tfee 10th November, 1899. 

Present: 

Sir Arthur Strachey, Knight, Chief Justice, and Mr. Justice 

Banerji. 

Daulat Singh and another.Defendants 

versus 

Jugal Kishore.Plaintiff.’ 

Execution of decree—Civil Procedure Code, section 24.4—Question " arising 
beltoeen the parties to the suit ”—Sale of property by the Collector as 
ancestral property-—Suit to set aside sale on the ground that 
property was not ancestral. 

Certain property of a judgment-debtor having been sold by the Collector acting under 
section 320 of the Code of Civil Procedure as being .ancestral [1091 property the judgment- 
debtor sued the decree-holder and the anction-purchasor to havo the sale set aside upon 
the two main grounds that the property was not ancestral, and therefore could not legally 
be sold by the Collector, and that the real purchaser at the auction sale was the decree- 
holder himself who had not obtained the leave of the Court to bid. Held that the questions 
thus raised were questions arising between the parties to the suit within the meaning of section 
244 of the Code of Civil Procedure and that the suit would not lie. Basli Ram v. Faitu, 
(1836) I. L. R., 8 All., 146, and Prosunno Kumar Sanyal v. Kali Das Sanyat, (1892) I. L. R., 
19 Cal., 683, referred to. 

The facts of this case are sufficiently stated in the judgment of the Chief 
Justice. 

I^dlulvi Ghulam Mujtaba, for the Appellants. 

The respondents were not represented. 

Strachey,'C. J.— The plaintiff in this case claim.s to recover certain 
immoveable property, which was sold by the Collector in execution of a decree 
transferred to the Collector for execution under the rules made under section 
320 of the Code of Civil Procedure, from the second defendant, who was the 
purchaser at that sale. The plaintiff was the judgment-debtor ; the first defend¬ 
ant is the decree-holder : and the object of the suit is to recover possession of 
the property, notwithstanding the execution sale, on the ground that the sale 
by the Collector was vitiated by certain defects. After a remand made by the 
Lower Appellate Court to the Court of First Instance, both Courts havo decreed 
the claim. The question raised by this appeal on behalf of the defendants is 
whether the suit will lie. 

Now the first ground on which the suit is based is that the property in 
question was not ancestral property, and that consequently the decree ought 
not to have been transferred for execution to the Collector. Before making its 
order of transfer the Civil Court, in accordance with the rules made by this 
Court, issued notice to the decree-holder and the judgment-debtor for the 
determination of the question whether the property was ancestral or not. The 

* Second Appeal No. 937 of 1696, from a decree of Pandit Rajnath Sahib, Subordinate 
Judge of Moradabad, dated the 8rd August 1896, confirming decree of Babu Shiva Charan 
Lai, B. A., Munsif of Nagina, dated the 27th May 1896. 


741 






I.L.R. 22 All. 110 DADLAT SINGHS&C. V. JUGAL KISHORE [1899J 

judgment-debtor the present plaintiff, did not contest that application, and the 
order for trangfar was thereupon made. It is clear, therefore, that the question 
whether the [110] property was ancestral or not was a question arising bet¬ 
ween the parties to the suit—the decree-holder and the judgment-debtor. That 
being so, the present suit, so far as this first point is concerned, is barred by 
section 244 (c) of the Code of Civil Procedure, having regard particularly to 
the interpretation placed on that clause by the Full Bench of this Court in 
Basti Bam v. Fattu, (1880) I. li. R., 8 All., 146. It was there pointed out that 
the section prohibits not only a separate suit between the parties to the decree 
or their representatives, but also a suit by a party or his representatives against 
a purchaser at a sale in execution of a decree, the object of which is to deter¬ 
mine a question which properly arose between the parties or their representa¬ 
tives, and which relates to the execution, discharge, or satisfaction of the 
decree, .\a I have already stated, the question whether this property was 
ancestral did arise between tlio parties to the suit. It clearly related to the 
execution of the decree, because on it depended the Court which should have 
jurisdiction to execute the-decree and the procedure by which the decree should 
be executed. The Full Bench decision to which 1 have referred is supported 
by the case of Prosunno Kumar Sanyal v. Kali Daa Sanyal, (1892) I. L. R., 19 
Cal., 683, decided by their Ijordships of the Privy Council. For these reasons it 
appears to me that, so far as the suit is based upon an allegation that the 
property was being wrongly treated as ancestral for the purposes of execution, 
it is i)arred by section 241 of the Code. 

The second ground upon which the suit is based is that the auction- 
purchaser in this case in execution of the decree, although nominally the second 
defendant, who is the son of the decree-holder, was really the first defendant, 
the decree-holder himself, and that as the purchase by the decree-holder was 
without the permission of the Court, it was in violation of section 294 of the 
Code. As to that it is sufficient to say that this question too falls within sec¬ 
tion 244 of the Code, because, on the plaintiff’s own showing, it is a question 
arising between the parties to the suit and relating [ill] to the oxecytion of 
the decree. So far as regards the second point, therefore, the suit is also 
barred by section 214. 

The third point raised by the suit is that the sale was effected by the 
Collector in disregard of an order directing the postponement of the sale passed 
by the Munsif who had transferred the execution of the decree to the Collec¬ 
tor. As to that it is sufficient to say that no such order of postponement could 
be legally made by the Munsif. The execution having boon transferred to the 
Collector, the Munsif, so long as it remained with the Collector, had no power 
to interfere with the proceedings, as by postponing the date of sale : only the 
Colleotor himself could do that. 

These are the only grounds on which the suit has been brought. It follows 
from what I have said that the suit ought to have been dismissed. This appeal 
is allowed, the decrees of the Courts below set aside, and the suit dismissed with 
oosts in all Courts. 

Banerji, J.—I am of the same opinion. 

Appeal decreed. 


MOTES. 

iSee also (1902) 24 All., 239 ; (1904) 26 All., 447.] 
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[ as All. Ill ] 

REVISIONAL CRIMINAL. 

The ISth August, lh99. 

Present: 

Mr. Justice Blair. 

W. J. Ellis.Applicant 

versus 

The Municipal Board of Mussoorie.Opposite Parties.'*' 

Act No, XV of 1S83 {N.-W.P. and Oudli Municipalities Act), Section 
46—Issue of distress warrant for recovery of alleged arrears of 
Municipal tax—Jurisdiction of Magistrate. 

Held that where a Magistrate, acting under section 4G oi Act No. XV of 1883, issues a 
warrant for the realization of arrears of Municipal taxes alleged to be due, the Magistrate is 
acting in a ministerial capacity only and has no jurisdiction to inquire as to whether such 
arrears are really duo or not. 

This vyas an application for revision arising out of the following circum¬ 
stances. The Secretary of the Municipal Board of Mussoorie wrote to the 
Magistrate of Mussoorie, on the 2nd May 1899, stating that a sum of 
Rs. 135-9-9 was due from one W. J. Ellis, Esq., of Kennith Lodge Mussoorie, 
on account of Municipal taxes from 1894 to 1898, and requesting the Magistrate 
to realize such amount under section 46 of Act. No. XV of 1883. [112] Orders 
were thereupon issued by a Magistrate of the first class to the police for the re¬ 
alization of the sum in question, no intimation of the application of the Board 
having apparently been given to the alleged defaulter. Mr. Ellis declined to 
pay the sum demanded and applied to the High Court for revision of the 
Magistrate’s order for realization of the said sum. The main grounds of the 
application were that no arrears of any tax imposed under Act XV of 1883 
were ^Ue by the applicant to the Municipal Board and, that no opportunity 
was given to the applicant to show cause why distress should not bo levied on 
his property. Applicant’s counsel relied on Municipality of Ahviedahad v. Jamna 
Pamja, (1891) I. L. R., 17 Bom., 731. 

Mr. TV. Wallach, for the Applicant. 

The Government Pleader (for whom Munshi Gulzari Lai) for the Municipal 
Board. 

Blair, J.— In this case a Municipality has levied a tax ; it has charged 
the present applicant with certain arrears alleged to be due. It has applied to 
a Magistrate for recovery of those arrears by distress and sale of the movable 
property of the applicant. Under protest payment was made. The applicant here 
challenges the right of the Magistrate to make such an order, and contends 
that the Magistrate ought to have judicially heard and determined the question 
whether any such arrears were due at all. The action which was taken by 
the Municipality and the Magistrate was apparently taken under section 46 of 
Act No. XV of 1883. That section is couched in the following words :— 
“ Arrears of tax imposed under this Act may be recovered, on application to a 
Magistrate having jurisdiction within the limits of the Municipality, by the 
distress and sale of any movable property belonging to the defaulter within 
those limits.” There are no provisions indicating that the Magistrate is 
applied to in a judicial capacity, and no provision for a judical dealing with 


* OrimiuBl Ravision, No. 438 ot 1899. 
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the case by him. I do not find my mind influenced by a deoision cited from 
I. L. R., 17 Bora., 731, because that decision was upon a section of an 
Act containing words which did import a judicial determination. Nor do 
I find myself able to draw any inference from the statutory provisions 
[113] for the enforcement of the recovery of incometax or land revenue. 
It seems to me that, had the Legislature intended to impose upon the 
Magistrate the duty of judicial inquiry and finding, it would have used 
appropriate words. In the absence of such words I find it impossible to believe 
that the Legislature intended to confer upon the youngest and most in¬ 
experienced officer a function of trying such a question, for instance, as the 
legality of the imposition of a tax. 

In ray opinion the duty imposed on the Magistrate is purely ministerial, 
and provides the means whereby the recovery of the taxes could be enforced by 
a legal authority. This petition ft therefore dismissed. 


C 22 All. 118 ] 

The Gtli November, 1899. 

Present: 

Mr. Justice Knox, and Mr. Justice Aieman. 

Queen-Empress 

versus 

Nanni and others.* 

Act No. XLV of IHGO {Indian Penal Code), sections )i68, 290—Public 
nuisance—Soliciting far purposes of prostitution. • 

Held that the aoliciting for purposes of prostitution of passers by on a public roatf i.s not 
a public iiuisaticc a.s that term is dehned in section 26B of the Indian Penal Code. 

This was a reference made under section 438 of the Code of Criminal Procedure 
by the Sessions Judge of Shahjahanpur. Three persons, prostitutes, being on 
a public road in Shahjahanpur about midnight, accosted a person who was 
going along the road and solicited him to go with them. The person thus 
accosted, being a Reserve Inspector of Police, caused the three women to be 
taken into custody, and they were tried for and convicted of the offence 
punishable under section 290 of the Indian Penal Code, via., a public nuisance. 
The accused applied for revision of their convictions and sentences to the 
Sessions Judge, who, being doubtful whether the acts complained of could 
pi’operly be regarded as constituting a public nuisance, as that term is defined 
in section 268 of the Indian Penal Code, referred the Case to the High Court. 
On this reference the following orders were passed. 

Knox, J. —This is a reference by the Sessions Judge of Shahjahanpur. 
The District Magistrate at Shahjahanpur has convicted three persons, prosti¬ 
tutes, of an offence which he [114] considered they have committed under 
section 290 of the Indian Penal Code. The evidence against them shows that 
all three came out on to a public road, and, thinking that a Reserve Inspector of 
Police, who was passing by, was a soldier, called out to him and solicited him 
to go back with them. The District Judge before whom the case was taken 

* Criminal Reference, No. S46 of 1899. 
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in an application in criminal revision was doubtful whether an annoyance 
caused in a public place to a single person could be brought under the defini¬ 
tion of a public nuisance, on the ground that it might have been any member 
of the public to whom the annoyance was caused. He has accordingly 
submitted the case to this Court under section 438 of the Code of Criminal 
Procedure. Section 290 renders punishable what are known as public 
nuisances in the Indian Penal Code. The definition of public nuisance is to 
be found in section 268. A person is guilty of a public nuisance when (omit¬ 
ting that part of the section which does not refer to the present case) he does 
an act which must necessarily cause annoyance to persons who may have 
occasion to use any public right. Acts of a similar kind, and more particularly 
the act of loitering or importuning for the purpose of prostitution, can be 
provided against in Cantonments by the Cantonments Act of 1889. Further, a 
Municipal Board may, under Act No. XV of 1883, make rules for prohibiting, 
preventing, and punishing such acts within the Municipality as may, in the 
opinion of the Board, cause, or tend to cause, annoyance to persons who have- 
occasion to use a public right. The language used in Act No. XV of 1883 at 
once shows the difference between the powers given to a Municipal Board and 
the powers given to Magistrates under section 290 of the Indian Penal Code, 
In the latter case the act done is only punishable when it is an act which 
must necessarily cause annoyance to persons who have occasion to use any 
public right. We are not at the present moment considering acts or omis¬ 
sions which are the cause of common injury, danger, or annoyance to the 
public, or to the people in general, who dwell or occupy property in the 
vicinity. The difficulty in the present case lies in the words “ must necessarily ” 
which occur in section 268. The Magistrate was satisfied that in the present 
case annoyance was caused, at least so we learn from the remarks which he 
[H6] has sent up to this Court along with the reference, and there can be 
no doubt that annoyance is frequently caused by acts of this kind. We are 
not satisfied that the act of the women in this case was one which must 
necessarily have caused annoyance. If the act, of which these women were 
found guilty, was an act entirely without a remedy, it might be necessary to call 
attention to the absence of all remedy. All that need be done in the present 
case is to say that the Sessions Judge is so far right when he says that the 
act does not fall within section 290 of the Indian Penal Code. The conviction 
will have to bo set aside, and the fines, if paid, bo refunded to the person or 
persons who paid them. 

Aikman, J. —I am of the same opinion. In my judgment persons who 
are exercising the right of passing along a public road ought to be protected 
from being importuned for the purpose of prostitution. Within the limits of 
Cantonments such protection may bo afforded by rules framed under section 26, 
clause 23, of the Contonments Act of 1889 ; similarly within the limits of 
Municipalities, protection may bo afforded by rules framed by Municipal 
Boards under the provisions of section 55, clause 1, of Act No. XV of 1883, 
But the sole question we have to deal with now is, whether the conduct of 
petitioners amounted to a public nuisance as defined in section 268 of the 
Indian Penal Code. I entirely concur with my learned brother in holding that 
it did not. The conviction and sentence must therefore be set aside. 
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APPELLATE CBIMINAL. 

The 14th November, 1899. 

Present: 

Mr. Justice Knox and Mr. Justice Airman. 


Queen-Empress 

versus 

Khem.* 


Act No. XLV of I860 {Indian Penal Code), section 193—Criminal Procedure 
Code, section 164—Statement made in the course of a judicial pro¬ 
ceeding ”—Statement made before a Magistrate under section 164, 

Beld, that where a witness had made one statement on oath or solemn affirmation 
before a third class Magistrate under section 164 of the Code of Criminal Procedure and again 
another and totally inconsistent statement at the trial of the case before a Magistrate of the 
first class ho might properly [116] be convicted under the second—if not under the first“~ 
paragraph of section 193 of the Indian Penal Code. Queen-Empress v. Bharma, (1886) 
1. Ii. B., 11 Bom., 702, considered and distinguished. 

This was an appeal by the Local Government from the acquittal of one 
Khem by tbe Sessions Judge of Farrukhabad on a charge under section 193 
of the Indian Penal Code. The facts were briefly, that Khem had been put 
before a Magistrate of the third class as a witness in a case of theft and had 
made a statement before the Magistrate under section 164 of the Code of 
Criminal Procedure on solemn affirmation. Subsequently Khem, as a witness 
before the first class Magistrate who tried the case, made a diametrically 
opposite statement, also on solemn affirmation. Khem was tried on a charge 
framed in the alternative in respect of these two statements, and was convicted 
under section 193 of the Code of Criminal Procedure by a Magistrate of the first 
class. Khem appealed to the Court of Session, and that Court acquitted him 
on the ground that tl^e statement made by Kbem under section 164 of the Code 
of Criminal Procedure before the third class Magistrate was not made in the 
course of a judicial proceeding, and with reference to the case of Queen- 
Empress V. Bharma, (1886) I. L. R., 11 Bom., 702. Prom this acquittal an 
appeal was preferred by the Local Government. 

The Government Advocate (for whom Mr. W. K. Porter), for the Grown. 

Knox and Aikman, JJ. —In this case, as in the cases which have preceded, 
the accused had been convicted on an alternative charge of giving false evidence 
in that he made two contradictory statements. The first statement was 
made before a Magistrate of the third class while a police investigation in a 
case of theft was pending. The second was made before a Magistrate of tbe 
first class who tried the case. Khem in his defence stated that the 
statement which he had made in the Court of tbe Magistrate who tried the 
theft case was a true statement, and that the statement which he had made 
to tbe effect that three other persons had been present at the theft, namely, 
the statement which he made before the Magistrate of the third class, was 
made through fear and at the instigation of the police. The learned Sessions 
[117] Judge on Khem’s appeal considered himself bound to follow the ruling 
Queen-Empress v. Bharma, (1886) I. L. R., 11 Bom., 702, and to hold that a 
s tatem ent taken down in the course of a police investigation by a third class 

Criminal Appeal No. 848 of 1898. 


746 



QUEEN'BMPBBBB V. aANQA DIE [1899] l.L.B. 22 All. 118 


Magistrate is not evidence in a stage of a judicial proceeding within the mean¬ 
ing of sections 191 and 193 of the Indian Penal Code. Even if this were a right 
view of the law, the false statement made under such circumstances would fall 
within the second paragraph of section 193 of the Indian Penal Code. More¬ 
over, the ruling which the learned Sessions Judge has followed is not one which 
applies to the present case. The statement with which the Bombay Court was 
dealing was a statement taken by a third class Magistrate in an investigation 
into a charge of murder, and it was on the ground that such Magistrate had 
not authority to carry on the preliminary inquiry in the case that the state¬ 
ment so recorded was held not to be evidence in a stage of judicial proceeding 
within the meaning of sections 191 and 193 of the Indian Penal Code. If the 
view of the Bombay Court taken in that case is a correct view, it does not 
apply to the case before us, in which the Magistrate who recorded the state¬ 
ment under section 164 of the Code of Criminal Procedure had himself authority, 
inasmuch as the case was one of theft only, to complete the trial. We have 
examined the statements made by Khem on the 18th and 23rd of January. 
They are statements so contradictory that we cannot see any way of reconciling 
them, and one or the other of them must have been false to the knowledge of the 
accused. We accordingly allow the appeal, and setting aside the appellate 
judgment of acquittal, restore the conviction of the Magistrate. We think, 
however, that it will be sufficient to direct that the accused suffer rigorous 
imprisonment for the space of three months with effect from to-day’s date. Any 
portion of the imprisonment or detention since this appeal was filed that the 
accused has undergone on this charge will be deemed to be part of the substantive 
sentence. 

[See also in this connection Queen-Empress v. Alagu Kone, (1892) I. L, E., 
16 Mad., 421, and Queen-Empress y. Puran, Weekly Notes, 1899, p. 39 —Ed.] 

NOTES. 

t See also (1911) 13 I. 0., 273 (Sindh); (1910) 9 I, 0., 720 (Sindh), wherein this was 
dissented from; 24 All., 454.] 

[ 118 ] The 15th November, 1S99. 

Present: 

Mr. Justice Knox and Mr. Justice Aikman. 

Queen-Empress 

versus 

Ganga Din.* 

Act No. XI of 1878 [Arms Act), sections 19, 27—Exemptions from provi¬ 
sions of Arms Act—Government Notification No. 518 of the 6lh 
March 1879—Government Notification No. 458 of the 18th 
March 1898—“Personal use” of Arms—Arms carried 
and used by servant of exempted person. 

By a notifioation under section 27 of the Arms Act (Act No. XI of 1879) issued by the 
Government of India, certain persons, amongst them Rajas and Members of the Legislative 
Oounoil of the Lieutenant-Governor of the N,-W. P., wore exempted from the operation of 
seotions 13 and 16 of the said Act; but with this proviso, that, '* except where otherwise 
expressly stated, the arms or ammunition carried or possessed by such persons shall be for 

* Criminal Appeal No. SC9 of 1899. 
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their own personal use, Ac,, Ac.” Held, that the terms of this proviso would allow of a ^raon 
exempted under the notification above alluded to sending a servant armed with a gun into a 
neighbouring district to shoot birds for him, and that a gun so carried and used by the servant 
of the exempted person was in the “personal use ” of the exempted person within the meau- 
ing of the notification. 

The facts of this case were as follows:— 

One Ganga Din, Pasi, a servant of Baja Rampal Singh, a Member of the 
Local Legislative Council, was found within the district of Allahabad carrying 
a gun and ammunition and using the gun for the purpose of shooting game. 
On being asked by the Police for his license he replied that he had none, but 
that he was a servant of Raja Rampal Singh, to whom the gun and ammuni¬ 
tion belonged, and was out shooting under his master’s orders and for his 
master’s benefit. Ganga Din was put upon biatrial before a Magistrate of the 
first class for an offence under section 19 of the Arms Act, 1878, but was 
acquitted with reference to the ruling of the High Court in In re Hurley, Weekly 
Notes, 1881, p. 7. Against this order of acquittal an appeal was filed by the 
Local Government. 

Prior to the year 1898, a notification of the Government of India, (No. 518 
of the 6 th March 1879) was in force, which, so far as the question raised 
by the present case is concerned, ran as follows: —“ The Governor-General 
in Council is pleased, under section 27, to exempt from the operation of all 
prohibitions and direction contained in sections 13, 14, 15 and 16 of 
[119] the Indian Arms Act, 1878 undermen¬ 

tioned persons, namely :— 

(1) All Maharajas, Rajas, Ac. Ac. 

(2) All Members * * * of the Council of the Lieutenant- 

Governor of the North-Western Provinces and Oudh. 

(3) All Military and Naval officers, if. g^bj 0 Q(; 

the proviso that the arms and ammunition carried or possessed by 
such persons shall be for their own personal use, Ac. Ac.” • 

By a notification of the Government of India of the year 1898 (No. 458 
of the I 8 th March 1898) the proviso to clause (3) above quoted was removed 
from its situation at the end of clause (3) and appended to the first paragraph 
of section I of the Notification preceding clauses (1), (2), (3) Ac. 

The ground of appeal in the present case was that by reason of the new 
Notification the proviso above-mentioned applied not only to Military and 
Naval officers and others mentioned in clause (3), but to the persons designated 
in clauses ( 1 ) and ( 2 ) and that it could not be said that a gun in the possession 
of a servant in another district from that in which the master ordinarily resided 
was in the personal use of the master within the meaning and intention of 
Government Notification. 

The Government Advocate, (for whom Mr. W. K. Porter), for the- 
Appellant. 

Pandit Madan Mohan Malaviya (for whom Pandit Tej Bahadur Sapru),. 
for the Respondent. 

Knox and Aikman, JJ. —This is an appeal preferred by Government from 
an original order of acquittal passed by a Magistrate of the first class., 
Allahabad. One Ganga Din, servant of Raja Rampal Singh, a Member of the 
Legislative Council, N.-W. P. and Oudh, was found within the district of 
Allahabad carrying a gun and ammunition, and using the gun for the purpose 
of shooting game. Upon being asked by the Police to show his license he- 
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replied tbab he had no license, but that he was a servant of Baja Bampal 
Singh, who had ordered him to shoot game for him (the Baja), and that the 
^n and ammunition belonged to the aforesaid Baja. The Magistrate, we 
must take it, has found that Xl20] the pleas raised by Ganga Din are all true, 
that he is the servant of a master exempted from the operations of sections 13 
and 16 of Act No. XI of 1878. Following a precedent of this Court, In re 
Hurley, decided on the 12 th January 1880, and to be found at page 7 of the 
'Weekly Notes for 1881, the Magistrate found the accused not guilty of any 
offence under section 19 of the Arms Act, and acquitted him. It was contend¬ 
ed by the Government in this appeal that the accused is guilty, and that 
the Magistrate has overlookea the fact that the rules in force, when the ruling 
cited by him was pronounced, have been amended by the Government Notifi¬ 
cation No. 458 of the 18th March 1898. The last named notification is a 
notification amending a prior notification No. 518 of the 6 th March 1879. So 
far as this case is concerned, the amendment is one which purports to impose 
a limit or qualification upon the general exemption which under the notifi¬ 
cation of 1879 was conferred upon all Bajas. The general exemption thus 
conferred is now controlled by the proviso that the arms or ammunition carried 
or possessed by such Bajas shall be, except when otherwise expressly stated, for 
their own personal use. The learned counsel for the Crown contends that the 
use by Ganga Din, under the circumstances we have set out above, cannot be 
deemed the personal use of the Baja. We have considered his argument very 
carefully in view of the serious results which will follow from so literal an 
interpretation of these words. We are unable to construe, and have 
been shown no authority for construing, these words in the strict sense 
contended for. We are unable to hold, as the learned counsel desires us to, 
that the meaning is that only the Baja who may be exempted under the 
above notification, can carry on his own person the arms which he may 
happen to possess. It was allowed in the argument that personal use 
might extend to a case where the Baja might be intending to use the 
arms personally, and such arms were in the meantime being carried for 
the B^jS' by some servant or retainer. We cannot believe that the 
intention of the Government, when they granted the exemption, was that 
the privilege of the exemption should only extend to personal use by the Baja 
in the narrow sense contended for. Take, for instance, the case of the Baja’s 
residence being attacked by dacoits; it surely never could be contended 
[121] that personal use extended only to the use of arms repelling the attack 
by the Baja, and that the use by any of the Baja’s retainers for such purpose was 
not equally within the intention and scope of the exemption. If the Govern¬ 
ment did intend to limit the exemption to the extent now contended for, we 
should expect words of a far more stringent and limiting nature. In the present 
case we hold that Ganga Din has established to the satisfaction of the Court 
that he was using the arms he carried for what may fairly be termed the 
“ personal use ” of the Baja. We accordingly dismiss the appeal. Det the 
record be returned. 

Appeal dismissed. 
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[12 All . 121] 

APPELLATE CIVIL. 

The 21st November, 1899. 

Present; 

Mr. Justice Blair and Mr. Justice Burkitt. 

Jhamman Lal and another.Plaintiffs 

versus 

Kewal Ram.Defendant.* 


Execution of decree—Civil Procedure Code, section 244—Suit brought under 
circumstances where the proper remedy was by application under section 
244—Discretion of Court to treat the plaint as an application 

under section 244. 

Where certain judgment-debtors, whose property had been sold in execution of a 
decree, brought a suit to have the sale in execution set aside under circumstances in which 
their proper remedy in law, if any, was by means of an application under section 244 of the 
Code of Civil Procedure, it was held that it was not an improper exercise of the discretion of 
the Court in which such suit was brought to treat the plaint as an application under seetion 
244 of the Code. Baru Mahata v. Shyama Churn Khatoas, (1895) I. L. B., 22 Oal., 488, 
followed. Mayan Pathuti v. Pdkuran, (1898) I. L, B., 22 Mad., 847, referred to. 

The facts of this case, as stated in the judgment of the Lower Appellate Court, 
were as follows ;— 

" Khushwakt Bai, the father of the plaintiffs, owed a debt to Data Bam and 
others under a hypothecation bond dated the 11th August 1875. Data Bam 
and others brought a suit for the debt, and on the 25tb August 1887, obtained 
a decree against the plaintiffs and Chunni Bam, their nephew (brother's son). 
In execution of this decree the hypothecated and unhypothecated [12^ pro¬ 
perty of the judgment-debtors was sold at auction on the 26th April 1893, and 
the 20th February 1894, and the said auction sales were confirmed, and mutation 
of names was effected in favour of the auction-purchasers. The. plaintiffs now 
contend that as they were employed in another district they could not present 
themselves in Court at the time when the decree was passed in that case, nor 
could they obtain a knowledge of the execution proceedings ; that the decree is 
in a great measure contrary to the judgment and is absurd ; that the amount 
of the decree, in satisfaction of which the auction sales took place, has been 
overstated and is wrong; that the invalid and fraudulent proceedings taken by 
the defendant have caused great loss to the plaintiffs. Hence the plaintiffa 
pray that the decree passed on the 26th August 1887, so far as the defendant 
bas fraudulently caused it to be prepared contrary to the judgment and prejudi¬ 
cial to the rights of the plaintiff's, may be set aside, and that the auction sale 
of the plaintiffs’ purchased property detailed at the foot of the plaint, which, 
according to law, could not be sold in execution of the said decree, may be set 
aside, together with all the other fraudulent application proceedings. The 
Munsif, considering the suit to be an application under section 244, has set 
aside the sale of the zamindari share in claim. The substance of the grounds 
of appeal, as stated by the pleader for the appellant, is as follows:—(1) that 

* Second Appeal No. 419 of 1897, from a decree of Rai Anant Ram, Subordinate Judge 
of Aligarh, dated the 8th April 1897, reversing the decree of Maulvi Muhammad Azim-ud- 
din, Munsif of Aligarh, dated the let June 1896. 
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the Munsif had no juriadiotion to set aside the auction sale, treating the 
regular suit as an application under section 344. The finding of the lower 
Court is ultra vires." 

On this first plea of the defendant-appellant the Lower Appellate Court set 
aside the decree of the Munsif, who had set aside the sale of the 20th February 
1894, and dismissed the plaintiffs’ suit. 

The plaintiffs appealed to the High Court, their first plea being that 
" there is nothing in law to prevent the appellants’ plaint being treated as an 
application under section 244 of the Code of Civil Procedure when it fulfils the 
other requirements of that section.” 

Babu Durga Charan Barterji, for the Appellants. 

Babu Jogindro Nath Chaudhri (for whom Harendra Krishna Mukerji), 
for the Bespondent. 

[123] Blair and Bnrkitt, JJ. —We thoroughly concur in the reasoning 
which has induced the Calcutta High Court in Biru Mahata v. Shyama Chum, 
Khawas, (1895) I. L. E., 22 Cal., 483, and the Madras High Court in Mayan 
Pathuti V Pakuran, (1898) I. L. R., 22 Mad., 347, to pass by the formal defect 
in bringing a suit instead of making an application under section 244 of the 
Code of Civil Procedure. It seems to us a reasonable exercise of discretion 
and one which could do no injury to the parties. The appeal is decreed. The 
decree of the Lower Appellate Court is set aside, and that of the first Court 
is restored with costs in all Courts. 

Appeal decreed. 

MOTES. 

I See now C.T’.C., 1908, see. 47, sub-Bec. (2), which provides for the conversion of a suit 
into a proceeding and vice versa. 

See also (1906) 28 Mad., 64 ; (1909) 32 Mad., 426 ; (1908) 6 Bom. L. R., 1036 : (1900) 20 
Ai W. N., 196; (1907) P. R., 6 ; (1901) 17 C. P. L. R., 178.] 

r 22 All. 128 ) 

FULL BENCH. 

The 16th December, 1699. 

. Present: 

Sib Arthur Strachby, Knight, Chief Justice, Mr. Justice Knox, 
Mr. Justice Blair, Mr. Justice Banerji, Mr. Justice Burkitt 
AND Mr. Justice Aikman. 

M. J. Powell.Applicant 

versus 

The Municipal Board of Mussoorie.Opposite party.* 

Act No. XV of 1883 {N.-W. P. and Oudh Municipalities Act), section 69 — 
Complaint of offence against Municipal bye-law—Power of 
Municipal Board to give a general authority to 
institute complaints on its behalf. 

Held, that section 69 of the N.-W. P. and Oudh Municipalities Act, 1883, confers upon 
Municipal Boards in the North-Western Provinces and Oudh the power to delegate generally, 
their authority to make complaints in respect of municipal offences ; and this general 
delegation includes not merely the giving of authority to do the formal act of presenting a 

* Criminal Revision, No. 442 of 1899. 
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complaint to a Court, but the exercise of discretion as to whether in any given case a 
complaint shall or shall not be made. 

This was a reference to a Full Bench of a question arising out of an applica¬ 
tion for revision of an order convidting the petitioner of an offence against the 
bye-laws of the Municipal Board of Mussoorie, namely, to what extent a 
Municipal Board is competent, under section 69 of Act No. XV of 1883, to 
delegate its powers as to making complaints in respect of municipal offences. 
The facts of the case, so far as they are necessary for the purposes of this 
report, appear from the judgment of the Chief Justice. 

[124] Mr. W. Wallach, for the Applicant. 

The Municipalities Act enables municipal boards to frame rules and bye¬ 
laws encroaching on ordinary rights of the public and constituting offences of 
acts which according to the ordinary law of the land are not offences. 
Section 69 has been passed as a safeguard for the protection of the public and 
ought as such to be strictly construed. Its object is to prevent people who 
are innocent or may have been guilty of purely technical offences against 
municipal rules or bye-laws from being needlessly harassed by prohibiting a 
Court from taking cognizance of offences punishable under the Act or rules 
made under the Act, except on complaint of the Municipal Board or “some 
one authorized by the Board in this behalf,” i.e., in behalf of each particular 
complaint. The Board has a duty imposed upon it, of which it cannot divest 
itself. The whole object of the section fails if the Board be allowed to delegate 
its authority to a person to generally institute prosecutions on behalf of the 
Board. If that construction were adopted the Board could vest a chaukidar 
or police constable with power to institute prosecutions under the Act when¬ 
ever he thought fib; and the authority thus granted under section 69 would 
very likely be frequently used as a means of oppression and annoyance. The 
same might be said in the case of small municipalities, where the authority in 
question would most likely be vested in a poorly paid secretary. 

Counsel referred to kindred English Acts and pointed out that although 
local governments are of very long standing in England, no English Statute 
seems to go so far as to enable local bodies to generally vest the powbr to 
institute prosecutions in any one. Powers of delegation in English Acts are 
not granted in a vaguely worded section, but whenever they occur they are 
strictly specified and limited. 

Counsel also referred to the explanations added to the corresponding 
sections in the recent Punjab Municipalities Act (Act XX of 1891, section 186) 
and Burma Municipalities Act (Burma Act III of 1398, section 195), to show 
that in those Acts an explanation was deemed requisite to invest the Board 
with the power of general delegation. 

[126] Mr. E, Chamier, for the Municipal Board. 

The words “ authorized by the Board in this behalf ” in section 69 of Act 
No. XV of 1883 are wide enough to include a general authority ; the construc¬ 
tion contended for by the applicant is unnatural and would in the case of any 
large Municipality bring about a dead-lock, as the Board could not itself deal 
with every breach of the bye-laws and decide whether a prosecution should be 
instituted. The words “ authorized in this behalf ” are used in other Acts to 
denote a general as well as a special authority. See section 59 of Act No, XII 
of 1881; section 51 of Act No. XIV of 1882; section 19, explanation 2, of Act 
No. XV of 1877. 

No argument can be founded on the desirability or otherwise of allowing 
the delegation of the power to institute prosecutions. The Act contemplates 
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the delegation by the Board of important; fuiiotiong ; see sections 26, 34 (e), 
d8, &o. 

Unless compelled to do otherwise the Courts should place such construc¬ 
tion upon section 69 as will effectuate the obvious intention of the Legislature 
and not produce serious inconvenience. See Maxwell on Statutes, pp. 319 
and 423, Hardcastle on the interpretation of Statutes, pp. 99—102. Queen- 
Empress V. Hori, (1899) I. L. R., 21 All., 391. 

Section 69 of Act No. XV of 1883 now in question is a reproduction of 
section 46 of Act No. XV of 1873 and earlier enactments. The words “ autho¬ 
rized in this behalf” have for a great many years been understood as including 
a general authority. In re-enacting this provision the Legislature must have 
been aware of the construction which had been placed upon it, and must have 
intended that the words should be understood in their received meaning. See 
Commissioners for Income Tax v. Pemsel, L. R., 1891, A. C., 531: at pp. 590—91. 

Straohey, G.J. —The petitioner in this case has been convicted and sen¬ 
tenced by a Magistrate of the Dehra Dun district for a breach of rule 19, part 
2 of the bye-laws made by the Municipal Board of Muasoorie under the North- 
Western Provinces and Oudh Municipalities Act (No. XV of 1883). The first 
ground stated in the petition is as follows :—" Because the Magistrate could 
not legally take cognizance of the offence £126] complained of, as no complaint 
was made either by the Municipal Board or by any person authorized by the 
Board on that behalf.” That is the only point which the Division Bench dealing 
with this case has referred to the Full Bench. It relates to section 69 of Act 
No. XV of 1883, which provides that “ a Court shall not take cognizance of an 
offence punishable under this Act, or the rules made under this Act, except on 
the complaint of the Municipal Board, or of some person authorized by the 
Board in this behalf. Now on the 27th April 1897, as appears from a copy of 
the minutes of the Board, the following resolution was passed under the head 
of " Appointment of Public Prosecutors.” “ Resolved that the Chairman, Vice- 
Chairman, Health Officer and Secretary be vested with authority under sec¬ 
tion 69, Act XV of 1883, to institute prosecutions on behalf of the Board.” 
In the present case a complaint against the petitioner of a breach of the bye¬ 
law in question was made to the Magistrate by the Secretary of the Board. 
There can be no doubt that the authority under which he professed to make 
the complaint was the resolution which I have just quoted. It is not shown 
or suggested that, apart from that resolution, the Board gave any authority for 
the prosecution. The question is whether, by reason of the resolution, the Secre¬ 
tary was a person authorized by the Board in this behalf within the meaning 
of the section so as to entitle the Court to take cognizance of the offence on his 
complaint. On behalf of the petitioner it has been contended that the words 
“ authorized by the Board in this behalf ” do not include a general authority to 
prosecute in regard to offences under the Act or rules generally, such as that 
given by the resolution, but are confined to a specific authority to be given by 
the Municipal Board in relation to the specific offence for which the accused 
is to be prosecuted. In other words, that the case contemplated by the closing 
words of the section is one in which the determination to prosecute for the 
offence is the determination of the Municipal Board alone, and in which the 
Municipal Board having decided that there shall be a complaint, merely autho¬ 
rizes some person to lay that complaint before the proper Court. There is no 
authority to be found upon this point. It is clear that the section was enacted 
with a two-fold purpose. The object was, in the first place, to exclude 
[127] prosecutions for what may be called municipal offences from the in¬ 
terference of irresponsible persons, and to secure that such prosecutions 
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should have the guarantee of the responsibility of the Municipal Board. A 
further object, in my opinion, was to relieve the Municipal Board of the ueMS* 
sity of itself dealing with each individual case of prosecution for a municipal 
offence, and to enable it to assign that particular function to some other person 
or persons. Now the first complaint spoken of in the section is the complaint 
of the Municipal Board. It is clear that the Municipal Board can make a 
complaint. But, as it is a corporate body, the only way. in which it can make 
a complaint is to authorize some person to make one on its behalf, just as it 
can only do any other act through the instrumentality of some agent. So 
that, if the section stopped there, such cases could only be prosecuted by the 
Municipal Board considering the individual case and the propriety of the 
prosecution, passing a resolution that the prosecution should be instituted, and 
directing its officer to take the necessary proceedings. That is how the 
matter would stand if the section ended with the words “ Municipal Board.” 
It is clear that the remaining words of the section were intended to provide 
for another sort of case. If the argument for the petitioner is sound, in a case 
where a Municipal Board desired not itself to make a complaint, but to authorize 
some other person to make one, it wouldhavetoadoptexaotly the same procedure 
as I have just pointed out, it would have to adopt if making the complaint itself. 
The argument is that the authority there spoken of only means an authority 
to file the particular complaint, that authority being conferred after the Board 
had, as in the other case, itself determined on a prosecution by resolution 
passed at one of its meetings. It appears to me that such a construction 
involves two consequences, each of which is sufficient to condemn it. The first 
is that it renders the concluding words of the section absolutely superfluous. 
The second is that it entirely defeats what I think was the obvious intention of 
the Legislature that some relief at all events should be given to the Municipal 
Board, which has necessarily other and many duties to perform, without 
forcing on it that detailed and individual examination of every case which is 
required where the complaint is made by the [128] Board itself. Of course the 
wording of the section is not quite as exact as might be wished, because to 
some extent, and taken literally, the two parts of it overlap each othpr. A 
” complaint of the Municipal Board” in itself implies the Board authorizing 
some body to make the complaint, because, as I have said, the Board being a 
corporate body cannot make a complaint at all without authorizing some one 
to make it. Again, if the Board does authorize some person in the words of 
the second part to make a complaint, that complaint is, strictly speaking, the 
complaint of the Board itself. But when you look at the section with an eye 
to the object which the Legislature had in view, I think the meaning is pretty 
clear. “ Complaint of the Municipal Board,” I think refers to a case where the 
Board is the real author of the complaint, in the sense that the complaint is 
the result of the determination of the Board itself. The complaint spoken of 
in the last words of the section similarly means, in my opinion, a complaint 
which is the result of a* determination, not by the Board itself but by some 
person authorized by the Board in that behalf. That appears to me to be the 
only way in which you can give effect to the distinction which the Legislature 
evidently had in view, and to all the words of the section which the Legislature 
has enacted. If this view is correct, it follows that the Legislature meant by 
the concluding part of the section to empower a Municipal Board to give 
authority to some other person, not merely to do the formal or mechanical 
act of putting a complaint before the Magistrate, which it would have to do if 
it desired to make the complaint itself under the first part of the section, but 
to determine whether there should be a complaint at all. Is there any 
thing in any word of this section which is inconsistent with this view ? The 
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words used are as general as possible :—“ Authorizsed by the Board in this 
behalf." A general authority, that is an authority to aot in all cases or in a 
class of oases, is a familiar form of authority to an agent or an officer. The word 
authorized " would include it just as much as the narrower kind of authority, 
which consists in authorizing an agent merely to take specific action 
in a particular case. That the wider meaning is not an exceptional 
or anomalous one is further shown by the instances cited by Mr. Chamier of 
[139] other enactments, such as section 59 of the N.-W. P. Bent Act, 1881, 
section 51 of the Code of Civil Procedure, and section 19, explanation 2, of 
the Limitation Aot, 1877, in which the same words “ authorized in this behalf ’’ 
are clearly used in the sense of a general authority. Then if the language used 
is wide enough, why should we go out of our way to place restrictions on it ? 
The Government Advocate has pointed out what would be the result of restrict¬ 
ing it in the manner suggested. In some of the larger Municipalities con¬ 
stituted under this Act he said—and I think with truth—that the section 
would be utterly unworkable if so restricted. In a large community with a 
multiplicity of local business, and where offences against bye-laws of greater 
or less importance are of constant occurrence, it is impossible that the Muni¬ 
cipal Board should meet and deliberate and pass resolutions in every case 
before any complaint could be instituted. The meetings of the Board are 
subject to regulations as regards convening, notices to be sent to the members, 
and as to quorum, and so pre-suppose a machinery which often means consi¬ 
derable delay, and which could not possibly be applied as a preliminary to 
each and every prosecution for a municipal offence. That is precisely the 
consideration which induced the Legislature to enact the concluding words of 
section 69. I can see no a priori improbability, no considerations of public 
policy which would make it unlikely that the Legislature should entrust to a 
Municipal Board power to confer on other persons not only a specific authority 
to file a particular complaint, but a general authority to prosecute for municipal 
offences, including authority to determine whether a prosecution is desirable. 
Such a power might, it is said, be abused. If it were abused, a remedy might 
he foti,nd in Chapter V of the Act. That the Legislature itself regards such a 
power as one which may properly be given to a Municipal Board may be in¬ 
ferred from section 186 of the Punjab Municipal Act, 1891, which is in terms 
practically identical with section 69 of Act XV of 1883, but to which an " Ex¬ 
planation " is appended providing that “ the committee may authorize persons 
to prosecute either generally in regard to all offences under this Act and the 
rules thereunder, or particularly in regard only to specified offences or offences 
of [130] a specified class." The Burma Municipal Act, 1898, section 195, 
contains a similar explanation. These provisions cannot, of course, be used for 
tbe purpose of construing Act XV of 1883, but they appear to me to support 
the view that there is no reason of public policy or convenience why a general 
authority should not have been included within the words which section 69 
uses. For these reasons I have come to the conclusion that the complaint in 
the present case was made by a person authorized by the Board within the 
meaning of section 69, and that the first ground for the present petition there¬ 
fore fails. This is my answer to the reference. 

Knox, J. —I concur in the answer given and in the reasons therefor. 

' BlaiP, J. —I find myself constrained to give the same answer to the 
question propounded as has been given by the Chief Justice, and I find myself 
constrained to that conclusion by the consideration that another construc¬ 
tion would impose on Municipal Boards burdens absolutely intolerable. Tbe 
section appears to me to be unfortunately drawn, and there are points of 
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view from which I should have been inclined to adopt another interpretation, 
but I cannot believe that the Legislature intended by that section to ma e 
Municipal institutions unworkable. 

Banerji, J. —I would make the same answer to the reference as the 
learned Chief Justice. I find nothing in section 69 of Act No. XV of 1883 to 
justify the contention that there cannot be a general delegation of authority 
by a Municipal Board in the matter of initiating and instituting^ complailits. 
The language of the section is wide and flexible enough to authorize a general 
delegation of the Board’s discretion, and as the limitation of its provisions for 
which the petitioner contends will lead to great practical inconvenience, I see 
no reason for so construing those provisions as to give rise to such inconvenience. 

Burkitt, J. — In this matter the argument ab inconvenienti is, in my 
opinion, overwhelmingly strong. It is clear from the arguments which we 
have heard to-day that unless the construction put on section 69 by the 
learned Chief Justice be adopted, it will be impossible for any but the 
smallest Municipalities in these Provinces to cope with the absolutely 
[131] necessary work of prosecuting persons who have been guilty of breaches 
of Municipal byo-laws. For that reason, though I cannot wholly adopt the 
views of the learned Chief Justice, I am not prepared to record a dissentient 
judgment. 

Aikman, J. —I concur in the answer proposed to be given to the reference 
by the learned Chief Justice and my brother Judges. The language of section 
69 of the N.-W. P. and Oudh Municipalities Act, 1883, is, in my opinion, 
susceptible of the interpretation for which the learned Government Advocate 
contends. That interpretation is, to my mind, the most natural construction of 
the section, as it is undoubtedly the most convenient, and it is the construction 
which has all along been placed on the section by the Boards which have had 
occasion to act under it. 


NOTES. 

[See also (1904) 20 All., 482,] 

i 22 All. 181 ] 

The 21st December, 1899. 

PUESENT: 

Mr. Justice Knox, Mr. Justice Banj:b,ji and Mr. Justice Aikman. 

In the matter of the New Egerton Woollen Mills. 

Stamp—Articles of association—Special resolution—Hesolution superseding 
articles of association—Act No. VI of 1882 (^Indian Companies Act) 
sections 76, 79-- Act No. I of 1879 (Indian Stamp Act), 

sch. i, art. 8. 

A company limited by shares and already possessing articles of association proceeded to 
pass a special resolution, in virtue of which a document was drawn up entitled “ articles of 
association ” in supersession of the articles theretofore in force. The record of this special 
resolution was, under the provisions of section 79 of the Indian Companies Act, 1892, sent to 
the Registrar of Joint Stock Companies to bo recorded by him. Thedooument was impound¬ 
ed hy the Registrar on the ground that it required to be stamped as articles of association 
and was not so stamped. Hereaf ter a reference was made by the Board of Revenue to the 

• Miscellaneous No. 183 of 1899. 
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High Court under the provisions of section 46 of the Indian Stamp Act, 1879, as to whether 
the document in question required to be stamped. Held that the Indian Companies Act did 
not contemplate any such thing as new articles of association, and that the document in 
question was nothing more than the record of a special resolution, and as such did not require 
to be stamped. 

was a reference made by the Board of Revenue for the North-Western 
Frovinoes and Oudh, under section 46 of Act No. 1 of 1879. The circumstances 
which gave rise to the reference were, briefly, as follows. The'new Egerton 
Woollen Mills, a company limited by shares and already possessing articles 
of [182] association, came to the conclusion that their articles of association 
stood in need of amendment. They accordingly passed a special resolution very 
largely altering and amending the articles, and the result of this resolution was 
embodied in a document headed " articles of association.” This document, or a 
copy of it, was forwarded to the Registrar of Joint Stock Companies under the 
provisions of section 79 of the Indian Companies Act, 1882, to be recorded by 
him. The Registrar impounded it, being of opinion that, owing to the pro¬ 
cedure adopted by the company in entirely recasting their articles of associa¬ 
tion, the document constituted new articles of association and required a stamp 
of Rs. 25 under article 8 of the second schedule to the Indian Stamp Act, 1879. 
At the instance of the Company the Board of Revenue referred to the High 
Court the question whether the document required to be stamped as articles 
of association, or whether it was merely the record of a special resolution. 

Mr. W. K. Porter, for the New Egerton Woollen Mills, contended that the 
document in question was not articles of association ; and did not require to be 
stamped as such. The Indian Companies Act, 1882, {vide sections 37 and 39) 
contemplated that there should be only one set of articles of association during 
the existence of a Company. But by section 76 of the Act a Company was 
empowered to “ alter all or any of the regulations of the Company contained 
in the articles of association ” by means of a special resolution, as defined by 
section 77. This was what had occurred in the present case. The Company 
had by special resolution altered most of the articles of association, and, ins- 
tead 'of publishing what was now in the form of an amendment to the articles 
of association, had entirely recast the articles. Such procedure was adopted 
for the sake of convenience, but it was not the making of “ new articles of 
association,” In point of law the document in dispute was nothing more nor 
less than the record of a ” special resoultion” a copy of which had, by reason 
of section 79, to be forwarded to the Registrar of Joint Stock Companies for the 
purpose of being recorded by him ; it did not constitute “ articles of associa¬ 
tion ” requiring to be registered under section 40. 

[133] Mr. E, Chamier, contra, argued that articles of association were in 
pari materid with rules which partners might make for themselves for the 
conduct of the partnership business. As such rules might be changed as often 
as the partners desired, so might articles of association of a Company. The 
document in question was on the face of it a complete set of articles of associa¬ 
tion, and required to be stamped as such. It was not permissible to look outside 
the document itself to ascertain what it waf for the purposes of the stamp law. 
Chandrakant Mookerjee v. Karttkcharan Chaile, (1870) 6 B. L. R., 103, and 
Bamen Chetty v. Mahomed Ghouse, (1889) I. L. R., 16 Cal., 432. 

Knox, Banerji and Aikman, JJ.—This is a case stated under section 46 
of Act No. I of 1879 by the Board of Revenue for decision of the question 
raised in the statement. The statement commences by asking for a ruling 
regarding the question of the stamp-duty payable on what are termed the 
New Articles of Association of the New Egerton Mills Company, Limited. It 
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then sets out that an authenticated copy of these so-called New Articles of 
Association ” was submitted to the Registrar of Joint Stock Companies for 
registration, and that he impounded them, as he was of opinion that they requir¬ 
ed to be stamped. The reasons why the Registrar of Joint Stock Companies 
considered that the document was liable to stamp-duty are that, in his opinion, 
the New Egerton Woollen Mills Company, instead of altering its existing 
regulations or making new regulations to the exclusion of those already existing, 
as they were entitled to do under section 77 of the Companies Act, bad, for 
the sake of greater convenience and perspicuity, preferred to adopt an entirely 
new set of articles of association as the regulations of the company, to the 
exclusion of those before in force, they were therefore the articles of associa¬ 
tion of the company, and required to be stamped under article 3 (presumably 
article 8) of schedule I of the Stamp Act, 1879. The Board state that they 
agree with the view thus stated by the Registrar of Joint Stock Companies. 
Before proceeding further, we would point out that the word New ” is a 
word imported by the Registrar of Joint Stock Companies into the case. The 
document, which was presented to the Registrar of Joint [134] Stock Com¬ 
panies, and which is before us, is headed “ Articles of Association of the New 
Egerton Woollen Mills Company Limited,” and not “ New Articles of Associa¬ 
tion,” as set out in the reference. After carefully considering the provisions 
of the Indian Companies Act, 1882, and hearing all that has been said to 
us by the learned Government Advocate, we are of opinion that there can be no 
such document under the Indian Companies Act of 1882 as “ New Articles of 
Association.” Articles of association are specially referred to in section 37 and 
following sections of the Act. The.sections provide that a company limited by 
shares may, when on the eve of incorporation, draw up a memorandum of 
association, and may link with that document articles of association signed by 
the subscribers to the memorandum of association, and prescribing suoh regula¬ 
tions for the company as the subscribers to the memorandum of association 
deem expedient. If they do not add articles of association so executed to their 
memorandum of association, in that case the regulations contained in the 
table marked A in Schedule I to the Indian Companies Act, 1882, shrill be 
deemed to be the regulations of the Company in the same manner and to the 
same extent as if they had been inserted in the articles of association and the 
articles had been duly registered. We have not been referred‘to any section 
throughout the .Act which provides for the framing of new articles of association, 
and it seems to us shat such would really be a contradiction in terms. We can 
understand a body of individuals who are about to incorporate themselves into 
a company drawing up and executing articles of association which shall govern 
them when so incorporated, and we can understand a company when incor¬ 
porated resolving that there shall be new regulations which shall supersede or 
modify the articles which were drawn up at the time when the association was 
first determined upon. This is provided for by section 76 of the Indian 
Companies Act, and provision is made in section 79, whereby any and every 
resolution to this effect shall be printed and forwarded to the Registrar of Joint 
Stock Companies and be recorded by him. Bearing all this in mind, we are 
satisfied that the document which was submitted to the Registrar of Joint Stock 
Companies was submitted to him under section 79 to be recorded by him, and not, 
as he [13S] states, for registration. The document was not new articles of 
association, or articles of association at all within the meaning of the Indian 
Companies Act. It was a copy of the special resolution passed by the company, 
notifying to the Registrar, and through him to the world concerned, that the 
regulations of the company, which were covered by the resolution, would be 
the regulations by which the company would in future be bound. These 
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regulations, even though they were new regulations to the exclusion of all the 
existing regulations of the company, are, by the second paragraph of section 76, 
to be deemed to be regulations of the company of the same validity as if they 
had been originally contained in the articles of association. The law does not 
say that they are to be deemed articles of association, but expressly declares 
that they are to be deemed regulations of the same validity as if they had 
been contained in the articles of association. The document which has been 
forwarded to us is certainly not one which falls within article 8 of Schedule I 
of the Stamp Act of 1879, and is not liable to stamp-duty as provided by that 
article. This is our decision. Let the Registrar certify it as our answer to 
this reference. 


[ f 2 All. 185 ] 

The 11th December, 1899. 

Present: 

Mr. Justice Blair, and Mr. Justice Airman. 

Bam Bharose.Defendant 

versus 

Kallu Mai and others.Plaintiffs.^ 

Partnership — Arbitration—Authority of one partner to sue on behalf of the 
firm—Authority of one partner to bind the firm by a submission to 
arbitration—Act No. I of 1877 {Specific Belief Act), section 21. 

Held that one pactner, though entitled to bring a suit on behalf of the firm of which he 
is a member to recover a debt due to the firm, has no power, in the absence of special 
autho'rity, to bind the firm by a submission to arbitration of the claim.so brought. Stead v. 
Salt, (1825) 3 Bing., 101, and Strangford v. Qreen, (29 Car. II) ‘2 Mod., 223, referred to. 

The facts of tbis case sufficiently appear from the judgment of the Court. 

Mr. W. M. Colvin (for whom Wallach), for the Appellant. 

Pandit Moti Lai, for the Respondents. 

[136J Blair, J .—This suit was brought by the plaintiffs to recover money 
due to them for groceries sold and delivered to the defendant Bam Bharose. 
The plaintiff's business was a partnership business. One Udai Ram was 
called the managing partner, hut there appears to be no fact found in this case 
which would distinguish his powers and rights from those of an ordinary 
acting partner. Proceedings had been commenced by him to recover the debt 
due to the firm, and we have the authority of English cases, which seem to us 
to deal with a state of facts in no way different from similar transactions in 
this country for the proposition that a partner suing to recover a debt due to 
the firm is acting within the range of his powers ; in other words, that he is 
authorized to adopt the ordinary method provided by law for the recovery of 
debts due to the firm. Udai Ram, however, before the suit had been decided, 
referred the matter to arbitration, undertaking no doubt to bind the partnership 
concern by the award which should be made. Prior to the date fixed for 

* First Appeal No. 29 of 1899, from an order of Babu Nil Madhab Roy, Small Cause 
Court Judge, Oawnpoie, dated the 27th February 1899. 
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making and publishing the award, a partner, Kallu Mal, gave notice to the 
arbitrator that he was not bound by the submission to the arbitration, and 
Udai Ram also repudiated his own liability. The plaintiffs brought this suit 
to recover their money due to them, narrating in their plaint the general circum¬ 
stances relating to the arbitration. The substance of their plaint is we are 
not bound by those arbitration proceedings. We are entitled to recover jjist 
as though they had never taken place.” The appellant Ram Bharose set up 
in his statement of defence that under the true interpretation of section 21 of 
Act No. I of 1877, and section 251 of the Indian Contract Act, the arbitration 
agreement constituted a bar to the plaintiff’s suit. The Munsif tried the issue 
of fact as to the liability of the partner Kallu Mal for the act of Udai Ram, 
and found that Kallu Mal had authorized the reference to arbitration, and 
thereby bound himself and his minor son, who was also a partner. The Court 
below found otherwise on the question of fact. It found that there was no 
authority to refer given by Kallu Mal. It discussed and considered no 
question of implied liability, and we think it reasonable to draw the inference 
that the question of implied liability of the partnership for the acts of the 
managing partner [137] was not raised before it. At all events there is no 
finding of such implied liability. 

The third point which might have been raised before the Lower Appellate 
Court was that, although there might have been in fact no authority conferred 
upon Udai Ram to refer matters in'dispute relating to partnership business to 
arbitration, still such a representation might have been made to the public as 
to the nature and extent of his power as to estop the plaintiffs from saying that 
he had not the fullest authority to enforce the demands of the firm by any 
machinery he might choose. That question does not appear to have been raised 
or decided. The defendant therefore having it found against him that there 
was in fact no authority, has also failed to obtain a finding upon the question 
whether there was an implied authority or estoppel made by representation of 
the partners. There was therefore no bar to the consideration of the details of 
the plaintiff’s claim. 

An order of remand has been made upon the basis that the plainti£f»have 
been held entitled to sue as the defendant has failed to establish any bar to 
their suit. The order of remand, therefore in our opinion, w^s right. The 
appeal should be dismissed, and the costs of this appeal should be costs in the 
cause. 

Aikman, J. —This appeal arises out of a suit brought by Kallu Mal, Gopi 
Ram and Udai Ram, members of a partnership firm, to recover from the defend¬ 
ant Ram Bharose the price of goods supplied. In answer to the suit Ram 
Bharose pleaded that the matter in dispute had been, under agreement between 
him and Udai Ram, the managing member of the firm, referred to arbitration, 
and that consequently the existence of this agreement barred the plaintiffs’ suit. 
The Court of First Instance sustained this plea and dismissed the suit. 
On appeal thelearned Subordinate Judge sot aside the decree of the Court of First 
Instance and remanded the case under section 562 of the Code of Civil Procedure 
for decision upon the merits. It is against this order of remand that the 
present appeal is brought. 

It is contended that the reference to arbitration was a valid reference, 
which binds the partnership, and consequently the suit is not maintainable. 
The question whether one partner can without special authority, hind the firm 
hy submission to [138] arbitration, does not appear to have been considered in 
any Indian case. The English authorities are unanimous in holding that one 
partner cannot, without special authority, bind his firm by such reference. 
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In case of Stead v. Salt, (1825) 3 Bing., 101, a firm consisting of five members, 
brought a suit against the defendant to recover the price of work, labour 
and materials. It was pleaded that the subject of the demand, for the enforce¬ 
ment of which the action was brought, was concluded by an award. It 
appeared, however, that submission to the award was signed by three only out 
of the five members of the firm, and the Court held that submission by three 
mefiSibers would not bind the five. There are other cases to the same 
effect to which it is not necessary to refer. For the appellant to succeed, 
it appears to me ijo most show that the reference to arbitration was either 
an act necessary for, or such as is usually done in, carrying on the business 
of the firm in question. He has failed to do so. He attempted to show that 
the other adult member of the firm had expressly consented to the reference, but 
the Lower Appellate Court disbelieved the evidence adduced by the defendant 
and held that no such consent was proved. It appears from the judgment of 
the Lower Appellate Court that no attempt was made to argue that Udai Ram, 
as managing member of the firm, had any implied authority to refer matters to 
arbitration. I am of opinion, therefore, that the plea, based upon the provi¬ 
sions of the last paragraph of section 21 of the Specific Belief Act, 1877, fails. 

One other contention was urged -by the learned counsel on behalf of the 
appellant, namely, that in any event Udai Ram, who virtually referred the 
matter to arbitration, was bound by the submission. An old case, Strangford 
V. Green, (29 Car. II) 2 Mad., 228, is cited as authority for tliis contention. It 
may be that in a suit against Udai Ram personally the defendant may be 
entitled to some relief; hut this will not affect the suit brought by the firm of 
which Udai Ram is a member. I concur in the order proposed. 

By the Court. —The order of Court is that the appeal be dismissed. 
Costs of this appeal will abide the event. 

Appeal dismissed. 

NOTES. 

t See also (1908) 3 S. Ij. R., 5. wherein this was ilistinguished ; (1902) P.L.R., 103.] 

[189] APPELLATE CIVIL. 

The 11th December, 1899. 

Present: 

Mr. .Iustice Blair and Mr. .Justice Burkitt. 

Balwant Singh.Plaintiff 

versus 

The Secretary of State for India in Council.Defendant.’ 

Act No. XIX of 1S73 (N.-W. P. Land Bevenue Act), section Hil (i )— Act 
No. VIII of 1673 [Northern India Canal and Drainage Act), section 45 — 
Civil and Revenue Courts — Jurisdiction—Suit to recover 
alleged excess payments in respect of irrigation dues. 

Held that no suit would lie in a Civil Court to recover payments alleged to have been 
made in reapeot of irrigation dues in excess of what was properly leviable on the plaintiff. 

* Second Appeal No. 194 of 189Y, from a decree of W. F, Wells, Esq., District Judge of 
Agra, dated the Slst December 1896, confirming the decree of Maulvi Syed Mub.ammad 
Sirajuddin Ahmad, Subordinate Judge of Agra, dated the Gth August 1896, 
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This was a suit instituted in the Court of the Subordinate Judge of Agra for 
the recovery of a certain sum of money alleged to have been paid under the 
following circumstances as detailed in the judgment of the Court of rirst 
Instance:— 

" The plaintiff ia the /amindar of two villages, riamely Kayatha and 
Gangni, pargana Firozabatl, /?ila Agra, and pays the irrigation (oalle^the 
owner’s) rate for tiiese villages. The owner’s rate is levied on those lands 
alone which at tFio time of the last settlement were usur, or buTijuTj or khdKBBi 
or nautor, and which aro now irrigated through the canal; these have been 
assessed with an irrigation fee of those lands which did not use to be irrigated. 

** On account of the village Gangni for the years 1292 to 1296 F. 
Rs. 833-11-10 were taken in excess of the real dues from the plaintiff’s 
ancestor through mistake on account of owner’s rate, that is, on account of 
those lands which at the time of the last settlement used to be irrigated by 
canal or wells, or any other means; that in the same way Rs. 3,709-14-3 were 
taken in excess of the correct dues for the village Kayatha for the same 
period ; that tiio lands for which these fees have been taken are entered in the 
jamabandis as being Nahrep. or Chnhee, but tlie owner’s rate was taken with 
respect to them by mistake. That the numbers of these plots are given in 
the exhibits marked from A to T. 

[440] ‘ ‘ The ancestor of the plaintiff’and the servants of his estate relying 
upon the jamabandis supplied to the zan)indar.s twice a year p^id the said 
amounts. 

“In May 1891, the karindas of the estate discovered the mistake, and 
therefore on the llth of May 1891, an application was made to the Collector 
for n refund of tlio amount, hut it was disallowed on the 1st of August 1891. 

“ A notice under section 424 of the Civil Procedure Code was served upon 
the Collector on the 9th of March 1894. 

“ The cause of action aro.se on the 13th of May 1891, when the ancestor 
of the plaintiff and the servants of the estate discovered the mistake, as well 
as on the Ist ot August 1891, when the application for a refund of the Spnount 
was disallowed. 

“Upon these allegations the plaintiff seeks to recover Rs. 4,543 from 
the defendant. 

“ The defence is 

“ That the plaint has not been properly signed and verified by the plaintiff. 

That the claim is barred by limitation, and the plaintiff has given a 
wrong cause of action. 

That the amounts in dispute as stated in the plaint are incorrect and 
greatly differ from the entries in the jamabandis filed by the plaintiff with 
the plaint. 

‘ That the defendant before the institution of the present suit asked the 
plaintiff for an account and a list of fields in dispute in order to decide whether 
any mistake had really been made, but the plaintiff neither sent the said 
papers to the defendant nor showed them to his pleader. 

That no excess irrigation dues have been realized from the plaintiff, 
and the dues referred to in the plaint having been fully examined, have been 
rightly assessed and recovered. 

That the plaintiff and his ancestor had been always paying the irrigation 
dues and deriving benefits thereof, and tho jamabandis have been always in 
their hands ; they never raised any objection; that the present plaintiff has 
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no locus standi. The allegation that the said dues were paid by mistake and 
the mistake was discovered on the 13th of May 1891, is wrong. 

C1«] ‘ ‘That the plaintiff applied to the Collector of Agra for a refund of 
the amount but it was rejected on the Ist of August 1891 ; that no e:(cess 
irrigation fee has been recovered from the plaintiff, and if any has been 
reo 9 vered, be is not entitled to its recovery under circular A. D. of July 1883. ’ 

Upon these pleadings the Court of E'irst Instance dismissed the suit as 
barred by limitation. 

The plaintiff appealed, and theLoJver Appellate Court (District Judge of 
Agra) dismissed the appeal, finding the suit barred by limitation under article 
14 of the second schedule to the Indian Limitation Act, 1877. 

The plaintiff thereupon appealed to the High Court. 

Babu Jogindro Nath Chatidhri and Babu Salya (Chandra Miikerji, for the 
.Appellant. 

Mr. E. Chamier, for the Respondent. 

Blair and Burkitt, J1 .--In our opinion the suit does not lie by dint of 
section 241, second paragraph of cl. (i), of the Land Revenue Act, No. XIX of 
1873, and section 45 of Act No. VIII of 1873. This question was not raised 
in the appeal or in deed elsewhere at all. The Court below dismissed the suit 
by the application of art. 14, sch. II of the Limitation Act. The appeal is 
therefore dismissed, but under the circumstances, without costs. 

Appeal dismissed. 


NOTES. 

(This was affirmed by the Privy Council in (190.J) 26 All,, 527.] 


[ 12 All. 141 ] 

The 16th December, 1699. 

Present: 

Mr. Justice Blair and Mr. Justice Burkitt. 

Kanhia Lai.Plaintiff 

versus 

Debi Das and another.Defendants."' 

Hiiidu law —Joint Hindu Jamily—Suit for partition — Plea by defend¬ 
ants that some of the property in suit was their self -acquired 
property—Burden of proof. 

In a suit for partition of property alleged to bo the property of a joint Hindu family, of 
which the plaintifi was a moiubor, the defcnd.auts, while admitting that some of the property 
scheduled in the plaint was joint property pleaded that the bulk of the property in suit, of 
which they were in possession, was their own self-acquired property. Held, that the burden 
of proof was on the defendants to show that such property was their self-.tcquisition. [142] 
Oajendar Singh v, Sardar Singh, Weekly Notes, 1896, p. 23; Dhiirm Das Pandey v. Mussumat 
Shama Soondri Dibiah, (1843) 3 Moo. I. A., 229, and Gobind Chunder Mookarjee v. Doorga- 
persaud Baboo, (1874) 22 W. R.. C. li., 24 8, referre d to.__ 

• Second Appeal No. 410 of 1H‘J7, from a decree of C. Rustomjee, Esquire, iJi.scrict Judge 
of Moradabad, dated the 24th March 1997, reversing the decree of Pandit Rajnath Sahib, 
Subordinate Judge of Moradabad, dated the 11th December 1893. 
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The (acts of this case sufficiently appear from the judgment of the Court. ^ 

Babu Jogindro Naih Chaudhri, Babu Ratan Chand and Munshi Gokal 
Prasad, for the Appellant. 

The Hon’ble Mr. Conlan and Mr. D. N. Banerji, for the Respondents. 

Burkitt, J. (Blair, J., concurring).— is a second appeal ip a partition 
suit. The reply of the defendants to that suit was that the great bulk c^the 
property sought to be partitioned was their aelf-acquisitioDi and that it did not 
belong to the joint larnily. It was admitted that some of the property 
scheduled in the pLiint was joint property. 

At the hearing in the first Court the Subordinate Judge very properly placed 
on the defendants the onus of proving that the property claimed by them was 
their self-acquired property. The defendants refused to accept the ruling of 
the Court in that matte*". Tliey persisted in their contention that the onus 
lay on the plaintifl', and declined to call any evidence in support of their case. 
They contented themselves witli putting in certain sale-deeds and such like 
documents. As to those papers it is sufficient to refer to the case of 
Gajendar Singh v. Sardar Singh, Weekly Notes, 1896, p. 23. Such documents 
unsupported hy any parol evidence, are insufficient to establish the defendants’ 
case. The first Court gave the plaintiffs decree. On appeal the .iJistrict Judge has 
reversed that decision, lie held that the onus of proof lay on the plaintiff. In 
so holding we have no doubt ho was entirely wrong, and we say so on the 
authority of Dhurm Das Pandeij v. Mussamat Shama Soondri Dihiah, (1843) 3 
Moo. I. A., 229, and of the High Court of Bengal in the case of Oohind Chunder 
Mookerjee, (1874) 22 W. R., C. R., 248, and the cases cited therein. We hold 
that as the defendants set up their separate acquisition in a suit for the partition 
of a joint family, which admittedly was possessed as such of some property, 
the presumption of law was that the whole of the property of each individual 
belonged to the common stock. The burden of proving separate self- 
[IM] acquisition lay on the person asserting it. In our opinion therefore the 
decision of the Judge was absolutely wrong. We set aside his decree dismiss¬ 
ing the suit. • 

• 

It was urged for the respondents that we should now remand the record 
BO as to give them an opportunity of putting in their evidence. We refuse to 
adopt that course. The defendants had ample opportunity to produce their 
evidence. Tlioy absolutely refused to submit to the ruling of the first Court 
and declined to produce evidence. They have only thomsolvos to thank for the 
consequences. Wo refuse to assist them. The suit then was practically unde¬ 
fended and was properly decreed by the Court of First Instance in the absence of 
any evidence for the defence. That was a right decree. We restore it, and 
(setting aside the decree of the Cower Appellate Court) we allow this appeal 
with costs. 

Appeal decreed. 


NOTES. 

[This was follnwed in (1902) 4 G.L.J., 66 (Davabhaga family). See also (1902) 16 C 
P. L. R.. 3.] 
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£ 32 AU. its ] 

The 16th December, 1399. 

Present: 

Mr. Justice Blair and Mr. Justice Burkitt. 

Abdur Bahim.Plaintifl 

versus 

The Municipal Board of Ksil.Defendant.* 

Suit for declaration of right to be entered in list of candidates for appointment 
as member of a Municipal board — Jurisdiction—Suit brought against the ■ 
Municipal Board in its corporate capacity. 

Where a plaintiff sued for a declaration of his right to have his name entered in the list 
of persons entitled to bo candidates for election as members of a Municipal Board and brought 
his suit against the Board in its corporate capacity, it was held, that such a suit would not 
lie against the Board, even if, which was not decided, it might lie against the revising 
authority, by the irregular action of which, it was alleged, the plaintiff’s name had been 
excluded from the list of candidates. 

The facts of this case sufficiently appear from the judgment of the Lower Appel¬ 
late Court, which was as follows :— 

“ The plaintiff appellant asks for a declaratory decree against the Munici¬ 
pal Board of Aligarh (sic), to the effect that he is entitled to be entered in the 
list of candidates for election as a member of the Board, and for damages 
amounting to Bs. 1,100. 

[144] ' ' His allegation is that he was elected as a member in March 1894, 
but his election was set aside by the Magistrate’s order passed in May 1894. 

" After this the Municipal Board appointed Mr. H. J. Smith, K. Muham¬ 
mad Yusuf, L. Sri Lai and Sheikh Amin-ud-din as a revising authority for 
correcting the list of voters for 1895. 

“ Muhammad Nur Khan, his former opponent, raised an objection to 
entry of name,of plaintiff on list of voters, on the ground that he paid a monthly 
rent of less than Bs. 10. The matter was brought up before the revising 
authorities on 26th January 1895, and some irregular and illegal proceedings 
took place, as detailed in the plaint, in consequence of which the name of 
plaintiff appellant was struck off' list of candidates for membership. It is 
alleged that the order passed by the revising authority was passed mala fide 
at the instigation of Muhammad Nur Khan, to whom the members of the 
revising tribunal were partial (Mr. Smith alone excepted), In consequence of 
this illegal action of the revising tribunal plaintiff appellant failed to be elected 
in 1895, and this suit is the result. 

” The learned Subordinate Judge fixed several issues and decided as below:— 

1. The suit is cognizable by a Civil Court. 

2. The order of the revising authorities was not wholly regular and the 

decision was erroneous. 

3. The suit is not barred by section 42, S. B. A. 

4. The plaintiff is qualified to be a member. 

• Second Appeal No. 298 of 1897, from a decree of h. G. Evans, Esq., District 
Judge of Aligarh, dated the 4th March 1897, confirming a decree of Babu Bepin Behari 
Mukerji, Subordinate Judge of Aligarh, dated the 6th December 1895. 
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5. The plaintiff can maintain a suit for damages, but he cannot get any 
because he has failed to prove malice on part of the revising authorities. 

“ The plaintiff has appealed against this decision. No objection has been 
taken under section 561, Civil Procedure Code, by the defendant Municipal 
Hoard, but I hold that the defendant can nevertheless contest the findings of the 
lower Court where they are against them. A respondent who fails to fiie a 
petition under this section is not bound by the findings arrived at against 
him by the lower Court’ —Bhnrjoji v. Bapiiji, (1888) I. Li. R., 13 Bom.i 75, 
and may take any objection to the decree of the lower Court which be 
[146] might have taken if he Imd preferred a separate appeal —Kaniat v. 
Kamat, (1884) 1. L. R., 8 Rom., 368; In re M. Himmat Bahadur, (1866) 
B. L. R., Sup. Vol., 429. 

“ Under these circumstances the Government Pleader on behalf of the 
Municipal Board urges: — 

(1) that the suit is not cogni^iable by a Civil Court ; 

(2) that the plaintiff is not entitled to the declaration asked for as against 
the defendant Board. 

“ I am referred to the ruling of the Calcutta High Court in Sabhapat 
Bingh v. Abdul Gaffur, (1896) 1. L. R., 24 Cal., 107, on behalf of the Board. 

" The remarks of Mr. Justice Trevelyan, p. Ill el seq., point to the con¬ 
clusion that a suit would lie under the circumstances stated by the plaintiff 
appellant, that is, assuming that the allegation of the plaintiff appellant is 
correct, that liis name was struck off the list of candidates in an irregular way 
by friends of Muhammad Nur Khan,who wore not acting in good faith ; it stands 
to reason that the relief claimed is one whicli can be considered by the Civil 
Court acting under section 42, Specific Relief Act. 

“ Tliia is clearly the meaning of the ruling of the Calcutta High Court 
referred to above, and as no ruling can bo cited to the contrary, I hold that the 
learned Subordinate Judge was right in finding that he has jurisdiction to try 
and decide this suit. 

“The next point for decision is more diflficult— 

Can the plaintiff appellant claim the declaration asked for against the 
Municipal Board ? 

" The plaintiff appellant, who has conducted his own case, admits that 
his claim is against the corporate liody represented by the President, and not 
against the President or any individual metnber personally. 

“ In the Calcutta case above noted it was decided that no action for 
damages could lie against the Magistrate who set aside the election, as he only 
acted bond fide in pursuance of what he believed to be the duties of his office ; 
and it was further held that no declaration could bo made against him, as the 
matter was not one in winch ho really had an intere.st. 

[ 146 ] “ It wa.s held, hovvever, that an action did lie against those persons 
who denied the rigiit of the plaintiff and puL in force machinery which 
excluded his exercise of that right. 

“ In this case the plaintiff appellant bases his suit on the allegation that 
certain specified members of the Municipal Board, acting under the instigation 
of his opponent Muhammad Nur Khan, put certain machinery in motion, which 
resulted in his name being struck out of the list of candidates for the year 
1895, and on this ground he says he is entitled to a declaration and damages as 
against the Municipal Board in its corp^orate capacity. In this case, according 
to the rules laid down for the Aligarh Municipality (G. O. No. 716, dated 9th 
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August 1884), the result of the proceedings of the revising authority was that 
their order beoatne final, not being corrected by the Magistrate within one 
month from the last sitting. In other words, the proceedings of the revising 
authorities were automatically ratified by the Board under the rules, and the 
order of the revising authorities hecarae for all practical purposes an order of 
trie whole Board. 

" But it is not contended that the inonahers of the Board in tlieir corporate 
capacity were actuated by any malice. 

“ The order of the revising authorities became tlio order of the Board 
under force of circumstances, and it is obvious that the position of the Munici¬ 
pal Board in its corporate capacity is in this case similar to the position of 
the Magistrate in the Calcutta case. The following remarks apply in this 
case, mutatis mutandis. ‘ What he (the Magistrate) did was done, or at any 
rate purported to be done, in pursuance of authority given to him by law. 
There is a question wliothor ho had any authority to do what he did . 

but even if that be so, the Magistrate acted hodd fid p. in pursuance of what he 
believed to be the duties of his office, and therefore ho would not be liable to 
an action in respect of it. He would certainly not be liable to any action for 
damages, and, as far as a declaration against him is concerned, that is not 
a matter in which lie really had any interest. ' ' Wa think it very doubtful 
whether such a decree could he given, and certainly, as a matter of policy, it 
would not be right for us to do anything which would compel Magistrates of 
districts to ho [147J hrouglit in in suits of tliis kind when the contest is really 
one between the parties who have opposed one another at an election.’ 

" In this case, applying the principles laid down above, I hold that tlio 
real dispute lies between plaintiff appellant and tlie friends or partisans of 
Muhammad Nur Khan, and that the Muncipal Board in its corporate capacity 
cannot be dragged into theii- quarrels. 

“ The Muncipal Board in its corporate capacity acted bond fide in pursu¬ 
ance oj rules laid down for its guidance l)y Government, and is not interested 
in any way with respect to the title of plaintiff appellant to any particular 
character or right. In tliis particular instance the right of plaintiff appellant 
to be elected a piember of the Board is not a matter in which the Board in its 
corporate capacity is interested in the slightest degree. 

“For the above reason, 1 hold that the plaintiff appellant cannot, under 
s. 42, Specific Relief Act, claim any declaration or ask for any damages against 
the Municipal Board in its corporate capacity, and the suit must therefore fail. 

“ It is unnecessary, under these circumstances, to express any opinion on 
the facts ; but I may .say that I agree with the lesmed Subordinate Judge in 
his finding on the sixth issue, viz., that the plaintiff appellant is qualified under 
the rules to be a member of the Municipal Board. 

“ The learned Subordinate Judge for reasons given by him did not award 
costs to defendant Municipal Board, but in this appeal I am of opinion that 
the Board is entitled to its costs. 

“ The plaintiff appellant should have been content with the finding of the 
learned Subordinate Judge that the proceedings of the revising authorities 
were irregular and their decision erroneous. 

‘ It is quite clear that as against the Board in its corporate capacity he 
has no reasonable ground of complaint. 

“ Appeal dismissed with costs.” 

The plaintiff thereupon appealed to the High Court. ^ 
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Babu Satya Chandar Mukerji, for the Appellant. 

Mr. E. Chamier, for the Eespondent. 

Burkitt, J, (Blair, J., concurring ).—In this appeal various questions have 
been argued before us, and amongst others the [1483 question as to whether 
any suit having for its object to obtain a declaration that the plaintiff is 
entitled to have his name entered in the lists of electors or candidates oou^lie 
against the Municipal Board. We do not propose to decide any of those 
questions. We are of opinion that the appeal must fail on the short ground 
that the suit has been hrouglit against the wrong party. The plaintiff's 
allegation is that by i-eason of certain tortious acts committed by the revising 
authority his name was wrongfully struck off the list of persons qualified to 
stand as candidates for election to the Municipal Board at the next election. 
This the plaintiff alleged as done at the instigation of, and with a view to 
please and show partiality to, a disappointed candidate. It is admitted for 
the plaintiff that he had a remedy by application to the District Magistrate 
(who had power to revise and amend the list prepared by the revising authority) 
but that he did not avail himself of that remedy. ' 


Wo are clearly of opinion that if the plaintiff had any right of suit, as to 
which we express no opinion, his suit should have been instituted against the 
persons of whose alleged w.-ongful acts and misconduct he complains, namelv 
the persons who constituted the revising authority, and that the suit, if main¬ 
tainable at all, would he against them personally for the individual acts done 
by them. The revising authority had the duty imposed on it of preparing the 
f‘=aod|dates. subject to the final orders of the Di^trL 

wronnfnl'^ o! pf that body are responsible to any Court *for 

vvrongful acts done by them in the performance of that duty they are resnon 


I or the above reasons we are of opinion that this 
dismiss It with costs. 


appeal fails. 


We tharefore 


A ppeal. dismissed. 


[See also (1914) 19 C. W. N., 
which the name of a person entitled 
mandamus was sought.] 


NOTES. 

199 a case under the Bengal Medical Act, VI of 1914 in 
to be included m the voters’ list was not registered, and 


768 



BALKISHEN DAS &C. V. W. P. LEGOB [1899] I.L.R. 22 All. 149 


[149] PRIVY COUNCIL. 

The 27th and 28th June, 4th and 5th July and llth November ,1899. 

Present: 

Lords Watson, Hobhodsk and Davry, Sir Richard Couch 

AND Sir Edward Fry. 

Balkiehen Daa and others.Defendants 

versus 

W. F. Legge.Plaintiff. 

On appeal from the High Court for the North-Western Provinces. 

Sale of land and agreement for re-purchase—Mortgage by co?iditional sale—Right 
to redeem — Intention—Regulations I of 1798 and XVII of 1806 —Exclusion of 
extrinsic evidence to vary written instrument—Act No. I of 1872, {Indian 

Evidence Act,) section 92. 

A deed of sale of land for value was accompanied by a deed of agreement between the 
parties for purchase back by the vendor of the land on payment by him of money to the vendee 
on a future date fixed. The deeds wore followed by transfer of possession to tho vendee, and 
his receipt of the profits. 

The vendor did not exercise his right of repurchase ; but after many years, gave notice 
of his intention to redeem, and brought this suit to enforce his right of redemption as upon 
a mortgage by conditional sale. 

Held ; (1) that oral evidence for the purpose of ascertaining the intention of the parties 
to the deeds was not admissible, being excluded by the enactment in section 92 of the Indian 
Evidence Act, 18T2. 

This case had to be decided on a consideration of the documents themselves, with only 
such extrinsic evidence of circumstances as might be required to show the relation of the 
writtqii language to existing facts. 

(2) That there were contained in the deeds indications that the parties intended to effect 
a mortgage by conditional sale. In such a mortgage it is not necessary that the mortgagor 
should make hiih.self personally liable for the repayment of tho loan. 

(3) The equity of redemption wa.s rendered applicable to a mortgage of this class by the 
effect of the Regulation XVII of I80G. The Transfer of Property Act, 1882, section 58, defines 
a mortgage of this character, stating the already existing law, and practice regarding it; but 
owing to its date did not apply in this inst.ance. 

(4) Redemption had been rightly decreed in tho Courts below. 

(6) Whether such a mortgage would bo redeemable under tho Regulation law independ¬ 
ently of intention indicated in tho instrument wa.s not a point calling for decision. 
Indications in this ease appearing in the deeds wore (n), words in the agreement for 
repurchase similar to those in Regulation I of 1798, relating to tho deposit of mortgage 
money in the Treasury, giving the like power to deposit; (6), the inclusion in the present 
security of a sum duo on an account, open to bo increased, other than tho price fixed for 
the repurchase and other matters. Bhagionn Sahai v. Bhaqwan Din, (1890) L. R., 17 I. A., 
98 ; I. L. R., 12 All., 387, distinguished. 

[150] APPEAIi from a decreo (23rd April 1897) of the High Court, which 
affirmed, substantially, a decree (8tb February 1895) of the Subordinate Judge 
of Jaunpur. 

The suit was brought by tho respondent, William Francis Legge, on the 
6th November 1894, for the redemption of an alleged mortgage of the 4th 
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February 1873, on which date he executed to Balkishen Das, the appellant, 
together with Hari Das, since deceased, a firm of bankers in Benares, a deed of 
sale to them of his estate, named the Patilah taluk, the price stated being 
Rs. 1,50,000. The consideration was not paid in cash, but consisted in part of 
money unpaid upon a previous mortgage to the banking firm effected on the 
8th April 1872 by the plaintiff in conjunction with a partner (whom he had 
since bought out) in carrying on Indigo factories, of which he was thei^ole 
owner in February 1873. The rest of the consideration was a balance, retained 
by the banking firm, of the amount then duo on an estimate of expenses for 
conducting the factories, which they financed for the plaintiff. 

A second deed, an ikrarnaraa, was executed by the banking firm to 
the plaintiff' on the same day, and boro even date with the first deed, the 
deed of sale. By this ikrarnama the firm agreed that they would sell the taluk 
back to iiim if ho imid on the 1st March 187G the sum of Rs. 1,65,000 to them ; 
and it was thereby agreed : -(l) that, if the buyers or their heirs should raise 
any objections to roeei\'ing the money and to relinquishing the property, the 
seller should be competent to deposit that sum in cash in the Treasury, and 
thereupon obtain possession ; --(2) that if the estimate of the expenditure on the 
Indigo factories should be varied by consent from year to year, then the seller 
should bo liable to pay along with the sum specified above whatever sum might 
be found to be due at that time, on tiie factories account. 

On the 6th April 1873 a deed was executed between the parties containing 
an estimate ol expenditure upon the factories; ” and the respondent 
borrowed money, wliich was secured to be repaid in December 1873 upon an 
instrument separately mortgaging the factories; which, after fresh borrowing 
and another deed of estimate in 1874, were sold on the 25th March 1875, 
[lai] with some other properties, by the plaintiff to the bankers for Rs. 66,000. 

The defence of Balkishen Das and of the sons of Hari Das, and his 
successors in the firm, was that the transaction of the 4th February 1873 
was a sale out-and-out of Patilah, and not a mortgage. They denied that 
any relation of debtor and creditor was subsisting between the parties, and 
that any agreement to allow the vendor to repurchase for a specified sujm, or 
any relation of mortgagee and mortgagor, continued after the date fixed for 
payment of the sum for the repurchase, if it was to take place ; that date 
having been the 1st March 1876. ’ 

The question to he decided on this appeal was the main one raised by the 
issues :—whether the instruments of the 4th February 1873 constituted a 
mortgage by conditional sale or a sale out-and-out. Oral evidence was admit¬ 
ted on each side at the hearing to explain the intention of the parties to the 
transaction. 

The decision of the Subordinate Judge was in the plaintiff’s favour. His 
judgment was that the deeds on their face constituted a conditional mortgage, 
and he found tliat by the ancient custom prevailing, the mortgage by condi¬ 
tional sale was generally effected in that way. He referred to the value of the 
property, which was in excess of the price stated in the sale deed of 1873, 
as showing, with clauses in the ikrarnama (including those above mentioned)] 
the intention of the parties to mortgage, and not actually to sell. His decree 
was for redemption, on payment by the plaintiff of the Rs. 1,65,000 stipulated 
for the repurchase, with Rs, 6,607 for principal and interest due on a 
sum loft unpaid, on the expenditure estimated, after the sale of the factories 
ill 1875. 

This decision was maintained on the defendants’ appeal by a Division 
Bench of the High Court (BaNER.II, and Aikman, ,TJ.). Their judgment is 
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reported at length in Balkishen Das and others v. W. F. Legge, (1897) I. L. R., 
19 All., 430. Upon a consideration of the terms of the ikrarnama, the sur¬ 
rounding circumstances and the oral evidence, they came to the conclusion, in 
concurrence with the Court below, that the contracting parties intended the 
transaction to be one of mortgage by conditional sale, and not to be an 
[ia?J absolute sale with merely a right to repurchase on a certain date. They 
did not regard as a precedent for this case that of Bhagwan Sakai v. Bhagwan 
Din, (1890) L. R., 17 I. A., 98 ; I. L. R., 12 All., 387, which they distinguished 
from the present. 

Mr. J. D. Mayne, and Mi.. W. Colvin, for the appellants, argued that 
the judgments of the Courts below were wrong upon the construction of'the 
deeds of 4th February 1873. The true intent and meaning of those deeds 
were that they ended the relation of debtor and creditor between the parties, 
and that the bankers became absolute- owners of the taluka, after the Ist 
March 1876. The buyers were until that date under contract to convey that 
property back to the plaintiff if he should tender to them on that date 
Rs. 1,65,000, and should also pay any balance that might then bo due under the 
deed of estimate of expenditure dated the 8th April 1872. Those sums were 
neither tendered nor paid on that date and therefore the sale was from that 
date indefeasible. The High Court had erred in liolding that there were in the 
surrounding circumstances reason for their putting a construction upon the 
deeds of the 4th February 1873 different from that which the words literally 
bore. Also, in the absence of fraud, and for purposes other than to prove it, 
the Courts below were wrong in admitting oral evidence. This tliey had 
admitted to explain what the parties intended by tlio deed.s that had passed 
between them, and to vary the meaning of the words used ; so that what had 
been plainly a sale had been construed to have been a mortgage. This was 
in contravention of sections 92 and 93 of the Indian Mvidence Act, 1872, which 
excluded all evidence taken from outside the written agreement. Besides, the 
evidence for the plaintiff as to the meaning of the parties, even if admissible, was 
insufficient to outweigh the express words of the registered document. Again, 
both the Com-ts below had relied upon an assumed usage of the people to employ 
language importing a sale with a view to conveying the effect of a mortgage. This 
was not borne out by evidence. The appellant h-ad the right to contend that there 
was upon the true construction of tlie words used in the deeds, not contradicted 
by any legal evidence, nor by any evidence rightly understood, a sale for valuable 
[163] consideration received by the vendor, coupled witli a contract under 
which he was to be allowed to repurchase the property on a fixed day only. 
When he had failed to repurchase on that day, the riglit on his part to obtain 
possession ot the property that had passed from him to the defendants ceased 
to be exerciseable. Fron) and after the 1st Marcli 1876 the relation of debtor 
and creditor no longer existed. They were then vendor and purchaser. There 
was no longer any loan, debt or mortgage after that date, the sale having 
become absolute. 

The decision of this Committee in Bhagxuan Sahai v. Bhagxuan Din, (1890) 
L. R., 17 I. A., 98; 1. L. R., 12 All., 387, was then referred to—wherein was cited 
the judgment in Alderson v. White, (1858) 2 DeG. and J., 105, to the effect that 
the rule of law on the subject was the following:—that primd facie, an absolute 
conveyance, containing nothing to show that the relation of debtor and creditor 
is to exist between the parties, does notecase to be-an absolute conveyance and 
become a mortgage merely because the vendor stipulates that ho shall have a 
right to repurchase. In Siial Per shad w. Ltichmi Pershad Si'ngh,{l8H',i) Lt. R., 10 
I. A., 139, the plaintiff failed to establish that a sale to him, with a right of 
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repurchase, was in effect a mortgage; but in that case there were special circum¬ 
stances, not presented in this, it was true. The sale in that case was declared 
to be an acquittance of the debt, and the money for repurchase was only to be 
received under circumstances personal to the debtor,and not shown. Here, there 
had been a resort to other modes of securing and of clearing the debt on the 
factories followed by the sale of them, which in 1875 left a comparatively small 
balance. The principle that continuing indebtedness was to support the vi^ of 
continuing mortgage was referred to in The Manchester, Sheffield and Lincoln¬ 
shire Railway Company v. The North Central Wagon Company, (1888) L. B., 13 
A. C. 554, 660. 

Mr. A. Cohen,(^. G.,and Mr. L.DeGruyther {M.r. A, J. Ashton with them), for 
the respondent, contended that the judgments of the Courts below were right 
as to the effect of the deeds of the 4th February 1873. The terms of those 
instruments, road together, could not but be construed as supporting £154} the 
view that they were intended to operate as a mortgage, and not as a sale out- 
and-out. Their form was one much used in the North-Western Provinces and 
elsewhere to constitute a mortgage by conditional sale, termed in the vernacular 
bai-bil-wafa. It was said to have been the practice of the Muhammadans to 
employ this form of mortgage, as it avoided, in their opinion, any infringement 
of their law against the creditor’s taking interest from the debtor. Beferenoe 
was made to Baillie, Moohummudan Law. Supplement “ Of Sale,” 782,809, 
But sale and a right of purchasing back wore commonly resorted to in transac¬ 
tions intended to have the effect of mortgages. In the present instance the 
intention of the parties to mortgage was shown in several ways by the provisions 
made in the deeds themselves ; and, first, by the right secured to the vendor, 
should he conclude to repurchase and should the vendee refuse to accept his 
tender of the purchase money, to pay it into the District Treasury. That pro¬ 
vision was in the words of a clause in Begulation I of 1798 relating to the 
mortgage by conditional sale, or bai-bil-wafa ; secondly, the requirement that 
advances made, and to be made, for the working of the factories should be 
repaid at the same time with the payment of the repurchase money; thirdly, the 
excess of that money, by Rs. 15,000 over the Rs. 1,50,000! the ostensible sale 
price mentioned in the deed. Next, reference was made to Regulations I of 1798 
and XVII of 1806, and tho introduction of the right of redemp^tion into the 
Indian law of mortgage. A statement of that right was not required to be in 
tho deeds themselves, because it was an incident annexed by law without 
mention in the written contract. Maepborson on Mortgages, 7th ed,, pp. 15, 16; 
Bashbehary Ghose on Mortgages, Tagore Law Lectures for 1877, pp. 136, 139! 
In 1865 the law of foreclosure in these mortgages was considered in Forbesv. 
Amir-un-nissaUeganz, [1865) 10 Moo.,1. A..346, whore the effect of a bai-bil-wafa 
or mortgage by conditional sale, was dealt with as resulting,from deeds of sale 
and defeasance in no way diff erent from those in the present case. On the other 
hand, in Pattabhiramicr v. VtncaturaoNaicken, (1870) 13 Moo. I. A., 560, which 
came before this Committee from Madras, to which Presidency the rule of the 
Bengal Begulations [l58] allowing redemption at any time before foreclosure 
had not been extended, a sale was held to have bocomo absolute after default. 
That was on the ground that the English law relating to the equity of 
redemption was no part of the ancient Indian law and usage in these matters* 

With reference to what wa.s laid down in Alder son v. White,[1858) 2 De G. 
and J., 98, as belonging to mortgage, that the relation of debtor and creditor 
must be intended to continue, it was argued that the state of things as shown 
to be in contemplation by the ikrarnama of the 4th February 1873 completely 
satisfied that requirement. The transaction involved that the security should 
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include fcha debt upon the factory accounts. The principal English cases 
bearing upon an actual transaction of mortgage receiving effect, though 
ostensibly a sale, on the hrst appearance, upon evidence of the intention of 
the parties to secure repayment according to contract, instead of selling and 
buying out-and-out, were collected in Rochefoucauld v. Boustead, (1897) L.R., 1 
Ch., 196. In Bakken v. Alagappudaya, (1892) 1. L. E., 16 Mad., 80, the inten¬ 
tion and agreement were proved by oral evidence and a suit for possession 
founded on a deed of sale was defeated by proof of a contemporaneous oral agree¬ 
ment for reconveyance on the payment of money borrowed. In that case was 
cited by the Court Bakshu Lakshntan v. Oovinda Kanji, (1880) I. L. R., 4 
Bom., 405, and it was held that, without contravention of sections 92, 93 of 
the Indian Evidence Act, 1872, if it is apparent that the transaction has been 
treated as a mortgage by the parties, a mortgage it will be held to constitute. 
The admission of oral evidence was shown by those cases to turn on the neces¬ 
sity of admitting it to expose fraud involved in the conduct of a pretended 
buyer knowing himself to be mortgagee. 

Also were cited Bhup Kuar v. Muhammadi Begam, (1883) I. L. R., 6 All., 

Ali Ahmad v. Rahmat-ul-lah, (1892) I. L. R., 14 All., 195, where the case 
of Bhagwan Sahai v. Bhagwan Din, (1890) L. R., 17 1. A., 98 ; I. L. R., 12 
All., 387, is observed upon ; Rama Sami Sastrigal v. Samaijappa Nayakan, 
(1881) I. L. R., 4 Mad., 179 ; Ras Mum Dibia v. Prankishen Das, (1848) 4 
Moo. I. A., 392. 

[ 186 ] Mr. J. D. Maync replied. 

Afterwards on the 11th November 1899 their Lordships’ judgment was 
delivered by Lord Davey. 

In and prior to the year'1872 Hari Das and the appellant Balkishen 
Das carried on business as bankers at Benares, llari Das was the managing 
partner. He died on the 27th .‘\pril 1889. The present appellants are 
Balkishen Das and the two sons and heirs of Hari Das. The I'espondent was at 
that time the owner of a taluka called Patilah in the district of Jaunpur and 
was also half-sharer of certain indigo factories known as Basharatpur, and 
carried on the business there in partnership with one De Momet, his co-sharer. 
By a deed dated the 8th April 1872 the taluka was mortgaged to Hari Das and 
Balkishen Das for Rs. 1,25,000 and by another deed of the same date (called a 
deed of estimate) the factories were also mortgaged to them as security for 
Rs. 60,000, which sum was to bo applied partly in paytnent of previous debt 
and partly in providing for the necessities of the indigo business for the current 
year. At the end of the year 1872 it was found that the business had been 
carried on at a loss. The debt due to the bankers was Rs. 1,90,000 and 
further advances were needed for carrying on the business. The respondent 
in these circumstances bought out his partner Do Momet and became sole 
owner of the’ factories and solely interested in the business. A fresh bando- 
bast or settlement was thereupon made between him and the bankers and 
was carried into effect by three deeds, of which two relating to the taluka 
were dated the 4th February 1873 and the third relating to the factories was 
dated the 6th April 1873. 

The first deed of 4th February 1873 was, on the face of it, an absolute 
sale by' the respondent to the bankers for the price of Rs. 1,50,000, which 
was expressed to be paid in the following manner, viz., the bankers retained 
out of the Rs. 1,50,000 the sum of Rs. 1,37,333-6-0 principal with interest up 
to date which had by calculation been found due by the respondent to the 
bankers under the mortgage deed of the taluka dated 8th Api-il 1872 and 
retained ,the balance Rs. 12,666-10-0 in part payment of the amount then 
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due on the deed of estimate of expenses for conducti-ag the factories of the 
Baaharatpur concern. 

[1873 The other deed of the 4th February 1873 was in the following 
terms:— 

“We, Bftbus Hati Daa and Balkisheu Das, sons of Babu Padam Das, proprietors of 
the firm of Babu Madhuban Das and Dwarka Das, caste Gujrati, resident of mehalla 
Gwaldas, in the city of Benares, do declare as follow.s ; — 

“ The vendor, Mr. William Francis Legge, having, under the sale-deed dated 4th February 
1873, sold absolutely, forRs. 1,50,000, his zamindari right and property in the entire 16 annas 
of taluka Patilah, pargana Ungli, in the district of Jaunpur, comprising 35 villages, original 
and attached, together with all sir, sayer items, high and low lands, water and forest produce, 
water places and tanks, cultivated, uncultivated, saline, waste and jungle lands ; village 
sites, ponds, katcha and pakka wells, collection houses, tenants’ quarters, bamboo clumps, 
groves and detached fruit and timber trees of all sorts, and stone and wooden mills, inclusive 
of all the zamindari rights and interest appertaining to the said taluka, without exclusion 
of any right or property, to us, the executants, has caused mutation of names to be ofiected. 
We, the executants, therefore, of our own free will and accord, eovenant and declare that if 
the said vendor pays on 1st March 1870, the amount of Rs. 1,65,000 in a lump sum, we 
shall sell to the said vendor the whole of the said ilaka sold, as it exists at present, for the 
said amount of Rs. 1,65,000 and we shall cause everything connected with mutation of 
names, <feo., to be done, neither we nor our heirs shall have any objection thereto. If we or 
our heirs raise any objection to receive the money and relinquish the property, the vendor 
shall be competent to deposit the said amount in cash in the treasury, by virtue of this 
agreement, and obtain possession over thu ilaka, we shall have no sort of objection to it. 
It has further been stipulated by the executants and the vendor that if the amount of the 
estimate money of the Basharatpur concern should keep varying on account of alterations 
made by consent of us, executants, from year to year, then the vendor shall be liable to pay 
along with the sum aboveinontioued, whatever sum may be found to be due at that time by 
him to us executants. The sahib shall not ho competent to etioct a sale until the payment 
of the estimate money rebating to the factories of the Bashar,itpiir concern. We shall re¬ 
cover from the vendor any amount of arroar that may be duo to us by the cultivators by 
making an assigniiTmt thereof in favour of the vendor, and after the expiry of Ist March 
1876, the said vendor shall not be competent either to pay the money or to make the pur¬ 
chase and the conditions of this deed of agreement shall be deemed to bo itull and void.’’ 

The question between tiie parties in this appeal is whether the two deeds 
together constituted a mortgage of the taluka or an out-and-out sale with a 
contract of repurchase. 

After the execution of tiioae deeds the bankers made further advances to the 
respondent to a largo amount on account of the [ISSj Basharatpur concern. 
By the third deed dated the 6th of April 1873 the sum of Bs. 44,223-14-3 
v/as found due from the respondent up to date, and he mortgaged the 
factories for Rs. 75,000, out of which the balance was paid off and money was 
provided for working the factories during the current year. 

On the 3rd of March 1874 anotiior deed of estimate was executed for that 
year, and finally by a deed dated the 2oth March 1875 the respondent sold and 
conveyed the factories to the bankers for a price which left him a debtor to 
them in the sum of Rs. 5,953-4-3. There is no deed of defeasance bo this 
deed and it was admittedly an absolute sale. 

It should be noticed that on the execution of the deeds of 4th February 
1873 the necessary mutation of names was made and the bankers entered into 
and have ever since been in possession or receipt of the rents and profits of 
the taluka. 
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The respondent did not buy back or redeem the property on the 1st of 
March 187G. But on the 5th of November 1894 he commenced the present 
action for redemption of the taluka, alleging that the deeds of 4th February 
1873 constituted a mortgage by conditional sale with possession thereof. The 
defendants and present appellants, on the other hand, contended that the 
transaction was an absolute sale with a contract of resale, and the time having 
expifed and the condition not having been fulfilled the contract had become 
null and void. 

The Subordinate Judge held that the documents in question were deeds 
of mortgage by conditional sale and that the respondent was entitled to redemp¬ 
tion. His judgment was affirmed by the High Court. 

Evidence of the respondent and of a person named Man was admitted 
by the Subordinate Judge for the purpose of proving the real intention of 
the parties, and such evidence was to some extent relied on in both Courts. 
Their Lordsliijis do not think that oral evidence of intention was admissible 
for the purpose of construing the deeds or ascertaining the intention of the 
parties. By section 92 of the Indian Evidence Act (Act 1 of 1872) no 
evidence of any oral agreement or statement can he admitted as between 
the parties to any such instrument or [159] their representatives in interest 
for the purpose of contradicting, varying or adding to, or subtracting from, its 
terms, subject to the exceptions contained in the several provisoes. It was 
conceded that this case could not be brought within any of them. The cases 
in the English Court of Chancery which were referred to by the learned Judges 
in the High Court have not, in the opinion of their Lordships, any application 
to the law of India as laid down in the Acts of the Indian Legislature. The 
case must therefore be decided on a consideration of the contents of the docu¬ 
ments themselves with such extiinsic evidence of surrounding circumstances 
as may be required to show in what manner the language of the document is 
related to existing facts. 

Mortgages by conditional sale under various names are a common form 
of mortgage in India and have come before this Board in several reported 
cases. It has been stated that this form of mortgage was introduced to enable 
Muhammadans, contrary to the precepts of their religion, to lend money at 
interest and obtain security for principal and interest. If so, one would expect 
to find that the transaction would, as far as possible, be made to assume the 
appearance of a sale. It is not necessary in a mortgage by conditional sale 
“ kutkubala ” or “ bai-hil-wafa ” thatthe mortgagor should make himself person¬ 
ally liable for the repayment of the loan {see Maepherson on Mortgages, 5th 
edition, p. 11). 

By Bengal Regulation I of 1798, intituled “ a regulation to prevent fraud 
and injustice in conditional sales of land under deeds of bai-hil-wafa or other 
deeds of the same nature,” provisions were made for the case of the lender 
refusing to receive the money on the day named. The borrower was 
empowered to deposit the amount due on or before the stipulated date in the 
Dewany Adawlut of the city or zillah in which the land may be situated. If 
the lender has obtained possession of the land, the principal sum only need 
be deposited, leaving the interest to be settled in an adjustment of the 
lender’s receipts and disbursements during the period he has been in posses¬ 
sion. By Regulation XVII of 1806 the mortgagor under deeds of this descrip¬ 
tion was empowered to redeem the [160] land at any time within one year 
after the commencement of proceedings to foreclose the mortgage or render the 
sale conclusive, provided that payment or tender be proved or deposit be made 
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within the time above specified in the manner specified in the previous Begulft' 
tion. 

In the case of Pattabhiramier v. Vencatarow ^^aicketi, (1870) 13 Moo., 

I. A,, 560, it was decided that according to the ancient law of India a mortgage 
by conditional sale was enforceable according to the letter or (to use the 
language of English lawyers) time was of the essence of the contraot. The 
effect of the Regulation of 1806 was therefore to introduce into those parts of 
India to which the regulation applies the English doctrine of an equity of 
redemption as applicable to the class of deeds referred to in it. 

Mortgages of this character are thus defined in clause (c) of section 68 
of the Transfer of Property Act, 1882; “ Where the mortgagor ostensibly 

sells the mortgaged property on condition that on default of payment of the 
mortgage money on a certain date the sale shall become absolute, or on 
condition that on such payment being made the sale shall become void or on 
condition that on such payment being made the buyer shall transfer the 
property to the seller, the ti’ansaction is called a mortgage by conditional 
sale.” The Transfer of Property Act does not apply to this transaction, but 
it may be assumed that the framers of it in this section intended to state the 
existing law and practice of India. 

The appellants argue that the language, whether of this Act or of the 
Regulations, shows that in order to attract their provisions there must be 
underlying ostensible arrangements for sale a real substantial intention to secure 
money advanced. Tliey rely on the decision of this Board in the case of 
Bhagwaii Sahai v. Bhaqwan Din and others, (1890) L. R., 171. A., 98 ; I. L. R,, 
12 All., 387. Tlieir Lordships decided that case on the language of the 
deeds then in question, which they evidently considered showed that the 
transaction was not such a transaction as is described in the Regulation of 
1806, and tliore was tluuofoio no right of redemption [161] after the expiry 
of the date fixed. The appellants contend that such ought to be the conclu¬ 
sion in the present case, seeing that the parties did stand in relation of lender 
and borrower prior to 1873, and then expressly altered it into that o^ buyer 
and seller. The respondents, on the other hand, contend that a conditional 
sale becomes subject to an equity of redemption by force of the regulations 
before mentioned independently of any indications in the document that it is 
intended to be a mortgage. This is a question on which their Lordships are 
not called on to express an opinion in this case, for the documents in question 
contain important indications of the intention of the parties. The second 
deed or ikrarnama provides that if the bankers object to receive the money and 
relinquish the property, the vendor may deposit the amount in the treasury 
“ by virtue of this agreement ” and obtain possession over the ilaka. This pro¬ 
vision at once suggests a reference to Regulation I of 1798 as being in the 
opinion of the parties applicable to the case. It was not suggested that there 
was any other statutory provision or practice by which such deposit could be 
made by virtue of the agreement alone without the intervention of the Court 
in a suit for the purpose, while, on the other hand, the words exactly describe 
the procedure under the Regulation. Again, the estate was made redeemable 
only on payment as well of the amount which should be found due at the time 
of redemption on account of the Basharatpur concern as of the stipulated sum 
of Rs. 1,65,000. The practical effect of this was to consolidate the debt on 
the factories account with the principal sum mentioned in the deed and to 
give the bankers a security on the taluka for the debt of the factories. This 
gives the transaction the character of a mortgage so far as the factory accounts 
are concerned, and if it is to some extent a mortgage it may well be held to be 
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so entirely. There was also some evidence, though not very precise, that the 
property in the year 1873 was worth considerably more than Rs. 1,50,000. 
This was accepted in the Court below, but their Lordships do not place much 
reliance upon it. 

Their Lordships hold that the transaction was intended to be, and was, a 
mortgage by conditional sale, and they will therefore [162] humbly advise 
Her Majesty that the appeal be dismissed. The appellant will pay the costs 
of it. 

Appeal dismissed. 

Solicitors for the Appellants—Messrs. Banken, Ford, Ford and Chester. 

Solicitors for the Respondents—Messrs. Young, Jackson, Beard and 

King. 

NOTES. 

[ I. Extrinsic evidence is inadmiseible to show that a document of one kind i.s other 
than what it purports to be ;—(1899) 22 All., 149 P. C. ; (1905) 27 All., 612 (lale-deed or gift) ; 
(1905) 30 Bom., 119 (unless the case falls within any of the provisoes to s. 92) ; (1906) 8 Bom. 
L. B., 7G1 (one of the provisoes was held to apply) ; (1906) 8 Boxn, L. B., 764 {ibid) ; (1901) 26 
Bom., 252 (mortgage or lease) ; (1909) 34 Bom., 59 (sale-deed or mortgag^ ; (1906) 30 Bom., 
426 (ibid) : (1903) 8 C. W. N., 101 (principal or surety) ; (1900) 28 Cal., 256 (evidence of 
acts and conduct of partie.s admissible) ; (l9Cl) 28 Gal., 289 (ibid) ; (1903) 30 Cal., 883 (mis¬ 
representation) ; (1901) 25 Mad., 7 (evidence of subsequent conduct not admitted) ; (1912) 
14 1. C., 65 (Mad.) : (1910) 10 I. G., 1004, Punjab, (admitted) ; (1916) 25 I. C., 93 (Cal.) ; 
(1915) 26 I. C., 717 (Oudh.). 

II. Nor is it admissible to contradict the terms c.f a deed (1906) 8 Bom. L. B., 237 ; 
(1913) 38 Mad., 226 (whether to vest now or in future); (1913) 38 Mad., 514 (amount of the 
price). 

III. But evidence is admissible to contradict recitals etc. ;—(1909) 10 C.L.J., 27 (con¬ 
sideration) ; (1909) 11 C. L. J., 39 (means of satisfaction of the debt). 

IV. A document may be proved to be other than what apparently it purports to be from 
the intention that may be gathered from the deed itself or from contemporary deed.H etc. ; — 
(1899) 22 All., 149 P. C. ; (1913) 17 0. W. N., 1053 (sale or mortgage deed); (1913) 14 M. L. 
T., 679: (1911) 10 I. C., 630 (All.) ; (1915) 26 I. C., 706 (Oudh) ; (1915) 27 I. C., 4.36 (Mad.). 
See also (1907) 6 G. L. 1., 208 ; (1911) 33 All., 585 (the interval here between the deeds was 
too long.)] 


[ 32 All. 162 ] 

CIVIL REFERENCE. 

The 20th November, 1S99. 

Present: 

Sir Arthur Strachey, Knight, Chief Justice, and 
Mr. Justice Banehji. 

Chand Mai and others..Applicant.? 

versus 

Lachhmi Narain.Opposite Party.* 

Act No. V of 1881 (Probate and Administration .\ct), section 3 — Probate- 
Will—Document intended to take effect partly in the life-time of the 
executant and vartiy after the executant’s death. 

There is no objection to one part of an instrument operating in ptasenti as a deed and 
another in/ufuro as a will. Cross v. Cross, (1846) 8 Q. B.,714 : s.C., 15 L. J., (N. S.) 
Common Law, 217, referred to. 

This was a reference under sections 17 and 18 of the Ajmere Courts’ Regula¬ 
tion (No. 1 of 1877). The facts out of which it arose appear from the order of 
reference, which was as follows :— 

• Miscellaneous No. 166 of 1899, 
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" The plaintiffs in the above ease applied, oU the 29th March 1898, to the 
CoBomissioner, Ajmere-Merwara as District Judge of Ajmere, under section 56 
of the Probate and Administration Act (V of 3881) for the grant of probate of 
a document purporting to be the will, executed on the 10th April 1887, of 
Musammat Gulab Kunwar, widow of Seth Sobhagmal of Kuchawan. The said 
Musammat Gulab Kunwar died on the following day, viz., on the 11th 
April 1687, at Ajmere, leaving, as is alleged, assets to the value of Rs. 7,200 at 
Beowar and Pushkar within the Ajmere District, 

** After the application for probate was made the defendant Lachhmi Naraiu, 
minor son of Seth Har Narain, deceased, of Ajmere, by his guardian his mother 
Musammat Gopi, lodged a caveat, contending inter alia that the will was not 
genuine, that Musammat Gulab Kunwar had only a life interest in the 
[163] property, which devolved on one Dhanrupmal, cousin of Sobhagmal, 
the deceased husband of the testatrix Musammat Gulab Kunwar, that the 
caveator had purchased the property situated at Beowar, and aubjecl| to the 
document of which probate was applied for, at a Court sale in execution of a 
decree passed against Dhanrupmal the next reversionary heir of Seth Sobhag¬ 
mal, and lastly, that the document for which probate was asked was not a 
will, inasmuch as it contained provisions which were to take effect during the 
life-time of the executrix Musammat Gulab Kunwar. 

" The District Court rejected on the 20th May 1898, the application for 
probate, on the ground that the document was not a will, for the reason given 
in the caveat. 

“ An appeal was filed in this Court against the order of the District Judge, 
and was dismissed by Colonel Yate, Officiating Chief Commissioner, on the 
same grounds that influenced the Court below, namely, that the document for 
which the probate was applied did not come within the definition of a will. 

“ Against the order of this Court, which is dated the 27th of September 
1898, the plaintiffs have applied for a reference under section 17 of the Ajmere 
Courts’ Regulation, to their Lordships of the Honourable High Court at 
Allahabad. The case is accordingly submitted for the High Court’s considera¬ 
tion, together with a copy of all the important documents connected wi'ch it.” 

Pandit Sundar Lat and Pandit Madan Mohan Malaviya, for the Applicants. 

Babu Jogindro Nath Chaudhri, for the Opposite Party. 

Straohey, C.J. (Banerji, J., concurring). —Our answer to this reference 
is that such portions, if any, of the document propounded, as the Court below, 
after taking evidence, may hold to be a legal declaration of the intentions of 
Musammat Gulab Kunwar with respect to her property which she desired to 
be carried into effect after her death, amount, in our opinion, to a will, within 
the meaning of section 3 of the Probate and Administration Act of 1881, not¬ 
withstanding that the same document may contain other provisions which she 
desired should be carried into effect during her life-time. 

[164] We may refer the Court of the Chief Commissioner to the case of 
Doe d. Elizabeth Cross v. Arthur Cross, (184G) 8 Q. B., 714 ; S.C., 15 L. J., 
(N. S.) Common Law, 217, the effect of which is stated in Jarman on Wills 
(5th ed., vol. 1, p. 25). It was there held that “ there was no objection to one 
part of an instrument operating in prcesenti as a deed and another in futuro as 
a will.” 

The costs will be disposed of in accordance with section 20 of the Ajmere 
Courts’ Regulation of 1877. Let the ease be returned. 

NOTES. 

[See also (1911) 16 C. W. N., 1014.] 
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The 22nd December, 1899. 

Present: 

Sib Arthur Stbachby, Knight, Chief Justice, and 
Mr. Justice Banebji, 

Eampal Singh.Defendant 

versus 

Murray & Co.Plaintiffs.* 

Act No. IX of 1872 {Indian Contract Act), Sections 118,151, 152 — ''ontract — 
Bailment—Liability of bailee—Liability of guest at hotel in respect of 

furniture used by him. 

The defendant’s wife went to stay at a hotel owned by the plaintifis. While there she 
was seized with cholera and died. In consequence of the infectious nature of the disease, 
the plaintiffs wore obliged to destroy the furniture which was in the rooms of the defendant’s 
wife, and used by her during her illness. The plaintiffs subsequently sued to recover tho value 
of such furniture from the defendant. Held, that in tho absence of evidence to show that 
the deceased had not taken as much care of the furniture as a person of ordinary prudence 
would, under similar circumstances, take of his own goods, the defendant was not liable, 
having regard to sections 121 and 152 of tho Indian Contract Act, 1872. Shields v. Wilkinson, 
(1887) I. L. R., 9 All., 398, referred to. 

The facta of the cast) suflSciently appear from the order of the Chief Justice. 
Pandit Sundar Lai and Pandit Madan Mohan Malaviya, for the Appellant, 
The Bespondenta wore not represented. 

Strachey, C. J. —This is a reference to the Court by the Local Govern¬ 
ment under Rule 17 of the Kumaun Buies, 1894, made under section 6 of the 
Scheduled Districts Act, 1874. The suit out of which it arises was brought 
in the. Court of the Assistant Commissioner of Naini Tal by the proprietors 
of th'j Grand Hotel, Naini Tal, against Baja Rampal Singh. The plaintiffs 
claimed by their plaint to recover Bs. 580 as duo by the defendant [188] 
for board and lodging, and incidental expenses incurred during his and the 
late Rani’s residence at tho Grand Hotel, Naini Tal. Tljey filed an account, 
from which it appeared that they claimed Bs. 164 for board and lodging and 
the balance of Bs. 416 as incidental expanses for tlie value of certain hotel 
furniture. The defendant in his written statement admitted liability for the 
Bs. 164, but denied liability for the balance. From tho written statement and 
from the issues framed by the Assistant Commissioner the following facts 
appear to have been undisputed. The defendant’s wife while staying at the 
plaintiff’s hotel was seized with cholera and died, the defendant not being then 
at Naini Tal. There was no evidence to show how she caught the disease or 
whether the source of infection was within the hotel or outside it. Three days 
after her death the furniture of the rooms occupied by her during her illness 
was destroyed by the plaintifi's in order to prevent the risk of infection to the 
residents of the hotel. The defendant did not in his written statement deny 
that the destruction of the furniture was necessary for that purpose. The only 
grounds upon which he denied liability were that his wife had contracted the 
disease after her admission to the hotel, that it should be inferred that she 
contracted it in consequence of “something wrong in tho culinary ‘process’ of 
the hotel, and that it was not in accordance with the usage of hotels in Naini 

• Miecellancoue No. 246 of 1899. 
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Tal to claim value for destruction of property necessitated by death- from any 
epidemic originating in the hotel itself.” No special contract varying the 
ordinary relation of inn-keeper and guest in respect of the goods was alleged. 
The only issue framed by the Assistant Commissioner, which need he referred 
to, was as follows ;—” Is the defendant liable for the value of hotel property 
destroyed owing to defendant’s wife having died of cholera in the hotel ; and if 
so to what extent?'” There was no issue of fact and no evidence was givrfn by 
either side. The Assistant Commissioner gave judgment upon the pleadings. 
He decreed the claim on the grounds that the defendant bad adduced ' no 
authorities in support of his somewhat extraordinary contention that he is not 
liable,” and that "plaintiffs have probaii4t~8uffered in pocket as it is from the 
scare which a death from cholera in their hotel would doubtless cause ; it 
would be unfair [186] in the extreme to saddle them with the cost of new furni¬ 
ture.” 

Against this decision the defendant appealed to the Court of the Deputy 
Commissioner of Naini Tal. The Deputy Commissioner held that inasmuch 
as the defendant and his wife know, when the latter was admitted to the 
hotel, " that an incident of such illness as cholera is that articles used by the 
patient must be destroyed,” there was an implied contract by the defendant “ to 
make good any damage caused by the illness of his wife.” He accordingly 
dismissed the appeal. A further appeal by the defendant to the Court of the 
Commissioner of the Kumaon Division was rejected summarily. The Local 
Government has referred the decree of the Commissioner to this Court for our 
report and opinion. TVie question upon which our opinion is asked is “ as to 
the liability or otherwise of the Raja to pay tlio coat of the articles belonging 
to the hotel which were destroyed to prevent the danger of infection in con¬ 
sequence of the death of Rani Rampal Singh from cholera.” 

At the hearing of the reference the learned advocate who appeared for 
the defendant stated that his client did not contest his liability, should the Court 
hold that the wife, if she had survived, would herself have been liable to such 
a claim. The question therefore is whether, in the absence of express tigree- 
ment, a guest at a hotel is liable to compensate the owner for the loss of 
hotel furniture used by the guest while suffering from an infectious disease and 
destroyed by the owner in order to prevent infection, there being no evidence of 
negligence on the part of the guest either in the contracting of tlie disease or in 
the use of the furniture during its continuance, and it being admitted that the 
destruction of the furniture was necessary. There appears to be no reported case 
in point. To decide the question it is necessary first to see what is the true legal 
relation between the guest and the hotel-keeper in respect of the furniture used by 
the former. It is clearly the relation of bailor and bailee as defined by section 
148 of the Indian Contract Act, IX of 1872. The bailment is one of hire ; the 
guest hires not only the rooms which he occupies, but the furniture which they 
contain. The nature and extent of his liability are shown by section 152 of the 
Act [167] which provides that the bailee, in the absence of any special contract, 
is not responsible for the loss, destruction or deterioration of the thing bailed, 
if he has taken the amount of care of it described in section 151." And section 
151 provides that " in all cases of bailment the bailee is bound to take as 
much care of the goods bailed to him as a man of ordinary prudence would, 
under similar circumstances, take of his own goods of the same bulk, quality 
and value as the goods bailed. So tbat the guest is not responsible for 
the loss, destruction or deterioration of the furniture hired by him if he has 
taken as much care of it as a man of ordinary prudence would, under similar 
circumstances, take of similar furniture of his own. Ordinary prudence is 
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the test. In the present case the plaintiif has never alleged or suggested that the 
defendant’s wife did not exercise ordinary prudence in taking care of the 
furniture, nor is there any evidence that she did not. In the absence of 
evidence either way, does the burden of proving the exercise of ordinary 
prudence rest on the hirer, or is it for the owner of the goods to show that 
ordinary prudence was not exercised ? The question o^ burden of proof in 
oases of injury to goods delivered under a bailment of hiring was considered by 
this Court in Shields v. Wilkinso7t, (1887) I. L. R., 9 All., 398. If the damage 
caused were such that in the ordinary course of events it would not happen to 
goods of the kind in question if used with ordinary prudence, then I think it 
would be for the hirer to prove that he had exercised such prudence ; otherwise 
I think that the owner must give some evidence of negligence. Such goods 
as those in question here, that is, bed-room furniture and articles in the patient’s 
personal use, could not have been used by a person suffering from cholera 
without being so infected as to require destruction ; such damage is a practically 
irresistible consequence of such use, no matter what degree of prudence is exer¬ 
cised. That being so, it was for the plaintiffs to give some evidence that the 
defendai't’s wife did not taka as much care of the goods as a person of ordinary 
prudence would have taken of her own goods under .similar circumstances, 
and no such evidence having been given the defendant is not liable. There is no 
ground for the Deputy Commissioner’s assumption, that because the defendant 
and his wife may be supposed to have [168] known that in the event of 
infectious disease the articles used by the patient would have to he destroyed, 
there was an implied contract by them to make good the loss irrespective of 
any negligence ; in other word.s to insure the owner against such loss. The 
pnmd facie inference would leather be that in forming with the owner the 
relation of bailor and bailee, they intended the usual legal consequences to 
follow, including the ordinary restricted liability of a bailee for hire. If the 
owner denied any further protection than tiiis, if he wished to throw upon the 
hirer the entire risk of accidental or irresistible destruction of the goods, he 
could not do so by the special contract which section J52 allows, but in the 
abseiKie of any special contract and of any want of ordinary prudence making 
the hirer responsible, he must be taken to have accepted the risk as an incident 
of his business. If the goods had remained with him he would have had to 
bear any loss which ordinary prudence could not have prevented, and his having 
entrusted them to a hirer, who exorcises an equal degree of prudence, is no 
reason for putting him in a better position, or for exacting from the hirer a 
greater amount of care than the owner himself would probably have taken. 

I think that the Commissioner ought to have allow'ed the defendant’s appeal 
and dismissed the suit so far as the claim to recover the value of the furniture 
was concerned. This is our answer to the reference. 

Banerji, J. —I am of the same opinion. 

MOTES. 

I Messrs. Pollock and Mulla in their Indian Contract. Act, 1873 (HI Pdn., 1913), pp. 501, 
502 approve the view in this decision that tho liability of an inu-keeper is that of a bailee 
under as. 151, 152. ] 
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The 16th January, 1900. 

Present: 

Sir Arthur Strachey, Knight, Chief Justice and 
Mr. Justice Banerji. 

Banke Lal and obhers.Plaintiffs 

versus 

Jafiat Narain.Defendant. 

Banke Lal and others.Plaintiffs 

versus 

Damodar Das and another.Defendants.* 

Execution of decree—Sale in execution—Sale, set aside—Second sale in 
execution of a different decree — First sale subsequently confirmed in 
suit for that purpose—-Title of purchasers at first sale—Civil Proce¬ 
dure. Code, sections dll, 312. 

Certain immovable property was sold in execution of a decree, but on objections 
being raised by the judgment-debtors under section 311 of the Code of Civil Procedure the 
■ale was set aside. After the sale had been thu.s set aside [169] the same property was 
again sold in execution of another decree. Subsequently in a suit brought by the purchasers 
at the first sale (in which suit the judgment-debtors, who alone were made defendants, con¬ 
fessed judgment) the first sale was confirmed. The purchasers at the first sale then sued the 
purchasers at the second sale for possession of the property sold. Held by STRACHEY, C, J., 
that the second purcha.scrs having acquired their title at a time when the first sale had been 
set aside, their title was not aflootod by the subsequent confirmation of the sale and was good 
as against the first purchasers. Held further (by 8T11ACHEY, C. J.. and BaNEK.II, J.) on the 
finding that the decree confirming the first s.ale had been pa.ssed in a suit to which the pur¬ 
chasers at the second sale wore no parties, and had, moreover, been obtained by nnfBans of 
collusion between the plaintiffs and the judgment-debtors, that such decree could not defeat 
the title acquired by the purchasers at the second sale. 

Dagdu v. Panchamsing Gangaram, (1892) I. L. R., 17 Bom., 375 ; Kan&pa v. Jonardan, 
(1874) 11 Bom. 11. C. Rep., 193 ; Adhur Chunder Banerji v. Aghore Nath Aroo, (1898) 
2 Cal. W. N., 689, and limn Chimder Sadhu Khanv. Savijr Ohazi, (1892) I, L. R., 20 Cal., 
25, distinguished. Nawab 2un-ul-abdin Khan v. Muhammad Asghar AH Khan, (1887) h. R., 
15 I. A., 12, referred to by STRACHEY, 0. J. 

The facts of this case are fully stated in the judgment of the Chief Justice. 

Muoshi Bam Prasad and Pandit Sundar Lal, for the Appellants. 

Mr. D. N. Banerji and Pandit Moti Lal, for the Respondents. 

Straohey, C. J.—These two first appeals are connected appeals in 
connected suits, the same persona being plaintiffs and appellants in both. 
They are also connected with second appeals Nos. 405 and 633 of 1897, in 
which the same persons are plaintiffs. Each case raises the question of the 
rights of the plaintiffs under a purchase at an execution sale of certain zamin- 
dari property as against other purchasers who claim to have respectively 
bought at other sales certain portions of that property. It will be convenient 
to consider separately the two first appeals, as to which one judgment will 
suffice, as it did in. the Court below. 

* First Appeals, Nos. 115 and 116 of 1898, from decrees of BabuMadho Das, Subordinate 
Judge of Bareilly, dated the 30th March 1898. 
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The litigation arises out of the failure of the hrm of Lachmi Narain of 
Bareilly. Several suits were brought against the firm by creditors, who obtained 
decrees. One of the decree-holders was one Kalka Prasad. He put in 
execution his decree against Bam Sarup and Fiare Lai, the representatives 
of the debtor [170] Lachmi Narain, and on the 20th November 1885, there 
were sold in execution of the decree the rights and interests of the judgment- 
debtors in a village called Saidpur, or Saidpur Hawkins, and those rights and 
interests were purchased by the plaintiffs. One of the questions raised by the 
appeals is as to the exact extent of the interest acquired by the plaintiffs by 
that purchase, and whether it included the portions claimed by the defendants. 
At all events, it included the twenty biswas share of the judgment-debtors 
in mauza Saidpur. Objections were raised to the sale by the judgment- 
debtors on the ground of irregularity in publishing or conducting it under 
section 311 of the Code of Civil Procedure. The Court executing the decree 
allowed the objections and set aside the sale on the ground that the noti¬ 
fication of sale was so vague in its description of the property to be sold 
as to be misleading to intending purchasers. That order was passed 
on the 5th May 1886. Under the Code as it then stood no appeal 
lay from the order of the executing Court, but under the decisions of 
this and other High Courts a regular suit lay at the instance of the auction 
purchasers to set aside the order and to have the sale confirmed. Before, how¬ 
ever, anything was done to question that order, certain portions of the village 
Saidpur were, on the 20th September 1886, sold in execution of other decrees 
passed against the same judgment -debtors. One of these was a decree of Kun war 
Harcharan Lai. In execution of that decree two pieces of property were sold. 
One portion, described as “ Hawkins Kothi, with inclosure and land,” was pur¬ 
chased by Damodar Das, the respondent in F. A. No, 116, Another, described 
as “ Begam Bagh, with masonry inclosure and kothi therein, and land,” with 
other details not necessary to state,was purchased by Jagat Narain, the respond¬ 
ent in P. A. No. 115. On the 4th December 1886, both sales were confirmed 
under section 312 of the Code, and in February 1887, the purchasers obtained 
possesaion. It is under these sales that the defendants-respondents resist the 
claim *of the plaintiffs-appellants to possession of these plots by virtue of the 
sale of the 20th November 1885. That sale, it will be remembered, had 
been set aside on the 5th May 1886. On the 20th September 1886, that is, on 
the very day of the purchases by the defendants, the plaintiffs brought a suit 
to set aside the [171] order of the 5th May 1886, and for confirmation of their 
sale of the 20th November 1885. It has not been contended that by reason 
of that suit the defendants’ purchases are effected by the doctrine of lis pendens. 
That contention could not have been successfully raised ; first, because there 
is no evidence to show that at the time of the sale of the 20th September 1886, 
the suit instituted on that date had already been filed ; and, secondly, 
because, even assuming the institution of the suit to have come first, it 
clearly had not become “ contentious ” within the construction placed by 
this Court and other High Courts upon section 52 of the Transfer of Propex-ty 
Act, 1882, at the time of the sale on the same day. The only persons 
whom the plaintiff’s made parties defendants to that suit were the judgment- 
debtors whose property had been sold. They never made the present defendants 
parties to that suit, although the Court pointed out the advisability of their 
so doing if they claimed those portions of the property which the defendants 
had purchased on the 20th September 1886. The defendants to that suit, the 
judgment-debtors, filed written statements confessing judgment. Nevertheless 
on the 7th March 1887, the Court of First Instance dismissed the suit on the 
ground that the plaintiffs persistently refused to specifioally answer the 
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Cdurt’s inquiry as to the particulars of the property which they claimed to have 
purchased on the 20th November 1885, and more especially whether they 
claimed that that sale included the kothis and gardens subsequently purchased 
by the defendants. From that decision the plaintiffs appealed to the High 
Court, which, on the 14th May 1888, reversed the first Court’s decree and 
allowed the claim. The judgment and decree of the High Court in the first 
place awarded the plaintiffs *' possession of the property in suit, to wit, mauza 
Saidpur together with the groves." Secondly, it declared that the auction- 
sale in favour of the appellants dated the 20th November 1885, was a good 
auction-sale, and that the property as aforesaid sold thereat was purchased 
by them.” In September 1888, the plaintiffs obtained formal possession of 
mauza Saidpur in execution of the High Court’s decree. They were resisted 
in obtaining possession of the plots which the defendants had purchased ; 
and hence these suits, the first against Jagat Narain for possession of Begam 
Bagh (F. A. [1723 No. 115), the second against Damodar for possession of 
Hawkins Kothi (F. A. No. 116). 

The case of tlie plaintiff's is that these properties passed to them under 
their prior purchase of the 20th November 1885, which they say was confirmed 
by the High Court with tlie effect that the confirmation related back to the 
date of the sale, and therefore their purchase of the 20th November 1885, must 
be given priority over the defendants’ purchase of September 1386. The case 
of the defendants is, first, that Hawkins Kothi and Begam Bagh were not in 
fact included in the execution sale to the plaintiffs of November 1885, and, 
secondly, that that sale was never validly confirmed as regards them, and is not 
entitled to priority over the sale under which they purchased. 

The Court of First Instance decided in favour of the defendants and 
dismissed the suits. 

The first question to be considered in these appeals is whether the execution 
sale of the 20th November 1885, in fact included Hawkins Kothi and Begam 
Bagh. The sale notification describes the property as "mauza Saidpur Hawkins." 
It describes the judgment-debtors’ interest as "20 biswas with gardens belonging 
to Ram Sarup and Piaro Lai.” Hawkins Kothi is a piece of land surrflunded 
by a wall, and including a kothi or house, certain out-houses, and certain lands 
cultivated by tenants. Begam Bagh is another inclosure consisting mainly of a 
garden, but also apparently including a kothi. There is no dbubt that both 
Hawkins Kothi and Begam Bagh are included within the area of the village 
Saidpur. Hverything which can be described as gardens is expressly included 
in the sale notification. 1 think there can be no doubt that, apart from build¬ 
ings, all land and especially all land cultivated by tenants, included within the 
area of the zamindavi would priind facie pass by a conveyance or execution 
sale of the zamindari. The only question I think is as to the kothis and 
the out-houses attached to them. As to these I have no doubt whether that it 
was fully intended that they should ho sold with the rest of Saidpur. They 
are specifically mentioned in the application for execution and in the warrant 
of attachment. I do not agree with the viow of the Subordinate -fudge 
that the kothis were not actually attached. He bases that view on the 
[173] amin’s report in which the amin stated that he had attached “ the 
zamindari property.” But the report itself expressly refers to a list appended 
to it, which specifically includes in the attached property the kothis and 
gardens, and I think that shows clearly that those properties were in fact 
attached, and that in the report the amin used the expression " zamindari 
property ” merely as a compendious description of everything detailed in the 
appended list. The executing Court when it set aside the sale at the same 
time stated its opinion to be that the kothis and gardens were included in the 
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property sold, though it held that that did not appear with sutVicient clearness 
from the description of the property, and that tlie absence of specific details was 
misleading. Now in the entire absence of evidence to the contrary, I think that 
a kotbi or other building situate within the /amindari area is included in apd 
passes with the zamindari. No'doubt the contrary may be shown by evidence, 
that is to say, evidence of the circumstances connected with the acquisi¬ 
tion, ‘'ooDStruotion, or user of the buildings, from which it may properly be 
inferred that they are not appurtenances of the zamindari, but have been 
so severed or held so separately from it as to form a separate and distinct 
property of the zamindar. In the present case there is no such evidence. 
The village Saidpur was purchased by Lachmi Narain in 1861. There is in 
evidence an account book of the firm showing that at the same time there 
was purchased a kothi or kothis separately valued. It is impossible to say 
from thiadocument whether the singular word “ kothi ” or the plural “ kothis ” 
is designated. E'urther, there is nothing to show, if the document referred to 
one kothi, which, if either, of the kothis concerned in this suit is referred to. 
There is no evidence showing for what purpose or in what manner either the 
kothi in Hawkins Kothi or the kothi in Begam Bagh was used at any time up 
to the sale of the 20th November 1885. Therefore in the absence of any 
evidence to the contrary I hold that the kothis and tiie out-houses a.s well aa 
the gardens and cultivatory holdings, passed with the rest of the /.amindari 
of mauza Saidpur by the sale of the 20th November 1885. 

The next question relates to tiie validity of that sale, and as to tliis defend¬ 
ants raise two contentions. First, they say that at the [170 date of their 
purchase of the 20th September 1886, the plaintiff's’ purchase having been set 
aside, they, the defendants, took Hawkins Kothi and Begam Bagli ah.soJutoly 
and not subject to any riglits then existing in the plaintifT.s. Secondly, they 
contend that, so far aa they are concerned, the sale of tlio'20th Novombor 1885, 
must be deemed to lie a sale which was never confirmeci, inasmuch as the con¬ 
firming decree of May 1888, was passed in a, suit to wJiich they were not 
parties,..and liy means of (lollusion hotA-eon the plaintiffs ami the judgment- 
debtors''who were the sole defendants. 

In refei'enoe to the first of these contentinn.s tlio piaintitTs seek to establi.sli 
an analogy between the decree of 1888 and an ordinary order confirming a 
sale under section 312 of the Code. It. lias iieen held in several cases that an 
auction purchaser at an execution sale has prior to coufivniatiun under section 
312, an inchoate or equitable title which hccomos absolute on confirmation, that 
any subsequent purchaser, even if the suhsccpient purchase is first confirmed, 
takes subject to this inchoate title of the first purchaser, and that on confirma¬ 
tion the title to tl.o property, as between different auction purchasers under 
different sales, relates hack to the date of the sale. In support of this 
contention the plaintilf’s rely on Daothi v. Panchimixiim thfiujaram, (I8y2) 1. L. 
It., 17 Bom., 375; Koiuxpa v. Janardan, ('874) 11 Bom., H C. licp., 193, and 
a case reported in 2 Calcutta Weekly Notes, p. ,589. When Lho^o cases are 
looked at there is one obvious matter in whicli they are distinguishabie from 
the present. Tri all of them at the time of the .second purcliaso the first had 
nob been set asido but w.is in force. All of them proceed on the. principle 
that at the time of the second purchase there e.xisted in tlio first ]iuichaser 
under a subsisting sale an inchoate title, which only awaited confirmation of 
the sale to become a complete title. In each of these cases tlie second 
purchaser bought subject to that inchoate title which only awaited con¬ 
firmation. In tlie present case at the time of tlie second sale to the defendants 
the tale to the yilainbiffs had been sot aside for many nionth.s. If that sale 
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was set aside, and was not subsisting at the date of the defendants purobaset 
how can it be said that at that date any inchoate Utle in the plaintiffs 
existed ? The inchoate title depends on the sale, [176j and can exist only 
as long as the sale is in force. If on the 20th September 1886, the sals 
had gone and the inchoate title of the plaintiffs under it had therefore gone, 
the defendants did not purchase subject to it. Can it be said that the inchoate 
title still existed, although the sale giving rise to it had been set aside, merely 
because there was a possibility of a suit being brought by the auction 
purchasers for reversal of the order setting aside the sale and for confirmation 
of the sale itself ? I am disposed to agree that the confirmation constituted 
by the decree would relate back to the date of the sale and make the sale valid 
ah initio quoad the judgment-debtors. But can it do so in such a manner as 
to defeat intermediate purchasers who have purchased bond fide at a time when 
the sale was set aside, and under valid decrees, and in valid auction sales of their 
own ? No case, it i.s admitted, has carried the doctrine of inchoate title so far 
as this. Ttie plaintiffs rely on the analogy of the case of Bam Chunder Sadhu 
Khan v. Samir Gazi, (1892) I. L. R., 20 Cal., 25, and in particular on the passage 
at p. 28, where it is said :—" The effect of the subsequent dismissal of the suit to 
set aside the sale was the same as if it had been dismissed in the first instance, 
and as if the first sale had never been set aside.” The learned Judges give no 
reasons for that opinion; but I think it sufficient to say of that case that the cir¬ 
cumstances of it wore in several particulars different from the present, and that 
it was decided under the provisions of the Bengal Rent Act VIII of 1869. If 
we are to go by analogy, I think a more instructive analogy is to be found in the 
judgment of their Lordships of the Privy Council in the case of Nawab Zain- 
ul-abdin Khan v. Muhammad Asghar AH Khan, (1887) L. R., 16 I. A., 12, where 
it was laid down that the title of a bond fide purchaser in execution of a decree 
which at that time was valid and in force is not affected by the circumstance 
tliat the decree is afterwards set aside on appeal as erroneous. I have not 
arrived at this conclusion without some doubt, because unquestionably there 
are difficulties in any view of the conflicting rights of these two auction pur¬ 
chasers. It is possible, for instance, that questions of some difficult^ might 
arise if the competition were between an auction purchaser buying after the pre¬ 
vious sale had been set aside, and the prior auction purchaser, who, after the 
Cl76l second sale, obtained on appeal a reversal of the order setting his sale 
aside. As to which of the two auction purchasers would in that case be entitled 
to priority, I need express no opinion, though I acknowledge that in favour of 
the prior auction purchaser it might plausibly be contended that to deny him 
priority would have the effect of rendering nugatory the right of appeal now 
given to him by section 588 (IG) of the Code. That difficulty I prefer to deal 
with when it arises. On the other side, however, I think there are still greater 
difficulties, and in particular the difficulty and objection resulting from the 
long period of uncertainty and suspense in which it would be impossible 
practically to say whether property might safely be sold in execution of a 
decree. The previous sale having been set aside, a suit for confirmation of 
the sale and for reversal of the order setting aside the sale might be brought at 
any time up to a year from the date of the order : the suit might conceivably 
be a protracted one and go through the whole course of appeal possible in India, 
and ultimately to the Privy Council; and the question would arise whether the 
titles of auction purchasers and transferees from those purchasers, and even 
further transferees again in the period between the setting aside of the order 
and the institution of the suit should for the whole of that protracted period be 
subject to every sort of uncertainty. But the greatest difficulty to my mind is 
in holding that there remains an inchoate title when the sale has been set aside 
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and when all thab remains to the plaintitT is the possibility of bringing a suit 
to have the reversal of the sale itself set aside. These defendants were bond 
fide purchasers of these plots at a time when I cannot hold that the plaintiffs 
had any title to them whatever, and for that reason I think that the defend¬ 
ants' purchase is entitled to priority and that the suit must fail. 

That would be sufficient to dispose of these suits, but that I understand 
that my brother Bankrji has some doubts on the matters which I have so 
far discussed ; and 1 do not pretend to be entirely free from doubt myself. 
Therefore it is necessary now to consider the second ground on which the 
defendants contend that even if Hawkins Kothi and Begam Bagh were 
included in the sale of November 1885, the plaintiffs have not validly 
[177] acquired these properties. That second ground is that by reason of the 
collusive nature of the proceedings terminating with the High Court’s decree 
of May 1888, the sale of the 20th November 1885, must be deemed never to 
have been confirmed quoad these defendants and the order of the 5th May 
1886 setting aside the sale remains standing quoad them. There can be no 
doubt that an auction purchase in execution of decree must l)o confirmed if it 
is to pass a complete title. It must be confirmed either by an order under 
section 312 or by a decree in a regular suit brought for the purpose. The 
question is whether the High Court’s decree of 1888 was prevented •from 
having been a valid confirmation by reason of collusion as alleged. The conclu¬ 
sion at which I have arrived is that the proceedings in that suit 
were collusive proceedings between the plaintiffs and the then de¬ 
fendants. The High Court’s decree was passed solely on the ground of 
the confession of judgment by the then defendants in the Court of 
First Instance. In dealing with the question of collusion it must of 
course he remembered that direct evidence on such a point can seldom be 
expected. One has to look at all the circumstances and consider what is the 
most probable and common sense inference to be drawn from the circumstances 
as a whole. Now what are the circumstances hero There was a sale to the 
plaintiff,s in November 1885 of mau/.a Saidpur at which only 6,000 rupees were 
realized. We find the judgment-debtors objecting to that sale and getting it 
set aside in May 1886. From that moment the plaintiffs did absolutely nothing 
to impugn the order until the 20th September 1886, which by a curious coinci¬ 
dence happened to be the very day when, in execution of another decree, these 
properties were sold to and purchased by the defendants. On that day they 
made an unsuccessful attempt to get the sale postponed, and having failed 
they purchased secretly, in the name of one Kishen Lai, the village Saidpur, 
which, on the same day, was sold in execution of a decree of Lalta Prasad and 
Gobind Prasad. On the same day they also brir.g their suit for confirmation of 
the sale of the 20th November 1886, and against whom do they direct it ? 
They carefully confine the suit to the judgment-debtors, who had no 
remaining interest whatever in the property : and I use the word 
“ carefully ” advisedly, because the circumstance of the defendants’ purchases 
[178] was pressed upon the plaintiffs’ attention by the Court, which insisted 
in vain on an answer to the question whether they claimed Hawkins Kothi 
and Begam Bagh, in which event the Court considered that the present de¬ 
fendants ought to be made parties to the suit. They refused to say whether 
they sought to affect the interests of these persons or not. These persons had a 
real interest in opposing the suit. The judgment-debtors, who had succeeded 
in obtaining the order of the 5th May 1886, filed written statements confessing 
judgment. Why did they do that, if they did not wish actively to assist the 
plaintiffs in getting the first sale restored with the minimum of opposition ? If 
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, 1 1 . ti ^ ni- flinu£!liti tbev were nofc interested 

they had no defence to make to ^ • .-egistance it would have been 

in opposing it, and if that is wli> th6> ma e Oneof the nlaint'iffs 

sufficient for them to have simply let judginoct go ly • 

was examined as a witness in this case-the plamtia Banke 1^. 110 was 

called bv the defendants. He was oross-exainmed by his own Ci. unsel. 

There was an issue a.s to the collusive nature of the ^ rthfck* U 

suit. If there had lieen in fact no collusion m that former suit I thfnk it 
would have been a natural course to have taken such a favourable opportunity 
of obtaining a specific denial by Banke Lai. that in the former suit there had 
been collusion in obtaining tha confession of judgment. No such question was 
put, and the plairitill's counsel confined hini-self to asking whether it was true 
that the former defendants had been induced to confess judgnient by a bribe 
of Rs. 3,000. From all tho.so circumstances the conclusion which I draw of 
course, like most other conclusions of facts it is only based on a balance of 
probabilities -is that the purties to that former suit agreed together tn set up 
by a suit which wa.s really a siiain suit intended not to be resisted but facili¬ 
tated, the sale of the ‘iOth November 1885, in order to defeat the present 
defendants, of who.so purchases the plaintiffs and the judgment-debtors wore of 
course fully aware. 1 agree with the Court below in not being satisfied with 
the evidence by wliicli it was attempted to sliow an actual bribing of the 
then defendants. Apart from th,it, however, and altliough tha brilie 
has not been ostablishod, I tiiink there is sufficient ground for coming 
to the conclusion that the conlirmation ol the plaintiffs’ sale was obtained 
[179] by collusion hotwoon the plaintiff's and the judgment-debtors. J w’ould 
therefore dismiss l)oth appeals and suits on the grounds, first that the defendants' 
jiurchases are, under tiie circumstances, entitled to priority over the plaintiffs’ 
purchase ; .secondly, that, as regards the (lol'endaiits, the confirmation of the 
piaintiffs’ s.'i/o by a decree to which the (lofendant.s wore nob parties, and which 
was obtained by ooUuaioii between the plaintiff's and the judgment-debtors, 
cannot operate as a valid coidirination of the sale ol tho 20th November 1885. 
For tiiese rea.sons J am of oiiinion that both these ajipoals should he dismisaed 
with costs in both Courts. , 

• 

Banerji, JJ.-- i also am of opinion that tho decrees of tho Court below 
should he affirmed, although 1 arn unahlo to agree with most of the reasons 
by which tho judgment of that Court is supported, in the two suits out of 
which tiioso appeals arise there are throe questions to be considered ; (1) whe¬ 
ther tiio property now in suit was comprised iti tho auction sale of the 20th 
Novoniher IHH5 : (2) whether tho defendants have priority over the plaintiff's 
by reason of their having purchased the said property after the sale of 
the 20bh Noveini)or 188.5 had been set aside, and of the said sale having been 
confinned by proceedings to which the defendants were not parties ; (3) whether 
tho decree of this Court of the 14th May 1888, affirming the said sale, was 
obtained by luoana of collusion and fraud. 


Holding the view which 1 do on tho third question, I do not deem it neces¬ 
sary to decide the other questions, l.-poii those questions J must confess my 
mind is not free from doubt. 1 prefer therefore to rest my judgment on the 
conclusion at which 1 have arrived with reference to the third question. If the 
decree of this Court, which is the real basis of the plaintiffs’ title, was fraudu¬ 
lently and coilusivoly obtained, the sale at which the plaintiff's purchased 
never hocama ab.solute. and even if it be assumed that the property 
in suit was included in that sale, the plaintiffs have acquired no priority 
over the defondant.s. 1 am clearly of opinion that there was collusion 
between tlie plaintiffs and their debtors in the previous suit. The decree 
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passed in that suit was based on a confession of judgment filed by the 
debtors. In my opinion that confession of judgment was the result of a concert 

[ 180 ] between the parties to that suit, the object of which was to defeat the 
intermediate purchasers, the defendants. The oral evidence adduced to prove 
the existence of a concert has been disbelieved by the Court below, and 1 must 
say that I see no sufficient reasons for disagreeing with that Court as to its 
estimate of that evidence. But fraud and collusion are from their very nature 
not ordinarily capable of being proved by direct evidence. A party imputing 
fraud to a transaction is no doubt bound to establish it, but he can do so, and is 
only able to do so in the great majority of cases, by means of circumstantial 
evidence only. 

Now let us see what were the circumstances in this case. The sale of the 
20th November 1885, was set aside on the objection of the judgment-debtors 
on the 5th May 1886. For several months after that date the plaintifi's took 
no steps to obtain the reversal of the order setting aside the sale. It was only 
when they had found that other creditors of the judgment-debtors had caused 
some of the property of the judgment-delitors to be advertised for sale, and when 
the actual date fixed lor the sale, namely, the 20th September 1886. had arrived, 
that they brought their suit to have the order of the 5th May 1886, set aside, and 
the sale of the 20tli November 1885, confirmed. The very fact of their having 
made thisdelayAn the institution of their suit raises doubts as to the bond fides 
of the suit, and these doubts are strengthened by the fact that a large portion 
of the property sold on tlio 20th November 188-5, was subsequently purchased 
by these plaintifl'a themselves on the 20bh September 1HR6, bonami in the 
name of one Kishen Jial. The evidonoo to which the Court below has referred 
leaves no room for doubt that the purchase by Kishen Lai was in reality a 
purchase by the plaintifi's. It appears that the plaintiffs made some attempt 
orr the 20th September 1886, to avert a sale, but they failed in that attempt 
because the Court refused to grant their prayer for the ]) 08 i,poneu)ont of 
the sale. After the sale had taken place and the defendants had purchased 
the )»roporty now in dispute, what did the plaintiils do ? Although the Court 
repetitedly called upon them to declare in distinct terms whether their suit 
embraced the property purchased bv the defendants, namelv, Hawkins Kothi 

[181] and Begairi 13agh, they gave no direct answer to the Court’s inquiry, and 
although they wore aware that their judgniont-ilebtors had ceased to have any 
interest in that proport>’, tlioy prefeired to eontinua tlieii-.suit against their 
judgment-debtors alone, and did not accept the suggestion i)f tlie Court that 
the auction-purchasers should ho added as i)urties. The next thing we find is 
that on the 20tli November 1H8G, that is, two clays before the date fixed for 
the hearing of the case, tlio defendants apjioared in Court and filed a petition, 
confessing jucfgnient. We know that the defendants to that suit, namely, the 
judgment-debtors, liad strenuously contested the validity of the auction sale of 
the 20th November 1885, and hud actually got that .sale .set aside on the ground 
of irregularity and inadequacy of price. We find tliat at the subsequent sale 
which took place on the 20th September 1886, the property sold yielded a price 
which was more than doulile of that realized at the first sale, and yet we find that 
the judgment-debtors, who evidently lionefited by the second sale, which enabled 
them to discharge a large portion of their del)ts, appear in Court and do an act 
which would facilitate the passing of a decree in favour of the jilaintilfs. What 
could be their motive in confessing judgment on the 20th November J886 ? It 
is difficult to conceive that they had any other motive than that of enabling the 
plaintiffs to obtain a decree and thereby to defeat the interests of the defendants. 
As I have said, the judgment-debtors had a substantial interest in opposing the 
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plaintiffs’ suit aud in obtaining an affirmance of the order setting aside the 
sale of the 20th November 1885; but when, in spite of that interest, they 
admitted the justness of the plaintiff’s claim, it is difficult to draw any other 
inference than what 1 have stated above. As their property had passed 
into the hands of purchasers, it was not difficult to induce them to join 
the plaintiffs in colluding with them and perpetrating a fraud on the defend¬ 
ants, the second purchasers. Having regard to these considerations I thhak 
the Court below rightly held that the confession of judgment, which was 
the only foundation of the decree of this Court of the 14th May 1888, was 
filed collusively and fraudulently, and that that decree had not the effect of 
affirming as against the defendants the prior sale of the 20th [182] Novem¬ 
ber 1885. That being so, the plaintiffs have not acquired by virtue of that 
decree any priority as against the defendants, and the plaintiffs’ suit has been 
rightly dismissed. 

Appeal dismissed. 


NOTES. 

t Sse now tho C. P. C., 1908 soc, 65 hy which the purchastr’s title commences from the 
date ot sale. 

See also (1902) 21 All., 4G7 ; ilS. In (1900) 23 All,, 94, certificate to appeal to the Privy 
Council was given.] 
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The 16th January, 1900. 

Present: 

Sir Arthur Strachey, Knight, Chief Justice, and Mr. Justice Banerji. 


Raghubar Dayal.Defendant 

versus 

Banke Lai and others.Plaintiffs.’*' 

Ezecution of decree--Procedure -Act No. XU of Ihhl {N.-W. P. Rent 
Act), Sections 170, 171, 172 —Cirti Procedure Code, Sections , 

4A, 2S5, 295 —Civil and Revenue Courts. * 

Held that the procedure prescribed by section 285 of the Code of Civil Procedure, although 
it might be applicable as between Courts of Revenue of diSorent grades, coulS not bo applied 
where the conflict was between a Court of Revenue and a Civil Court. 

Hence where tho same property had been attached both by a Court of Revenue and by 
a Civil Court, but was first brought to sale by tho Coart of Revenue, it was held that the 
purchaser at tho sale held in execution of the decree of tho Court of Revenue took a good 
title as against the purchaser .wt the s.vlo htdd in execution of the decree of tho Civil Court. 
Onkar Singh v. Bhup Singh, (1891) I. L. R., 16 All., 196, A?ti»a Bibi v. ^bu Jnfar, (1899) 
1. L. R., 21 All., 105, aud Madho Prakash Singh v. Miirli Manohnr, (1883) I. L. R., 5 All., 
406, referred to. 

The facts of this case are fully stated in tho judgment of the Chief Justice. 

The llon’ble Mr. Conlan, Mr. E. Chanter and Munshi Gobind Prasad, 
for the Appellant. 

Messrs. D. N. Banerji and A. E. Ryves, and Pandit Sundar Lai, for the 
Respondents. 

Straohey, C. J. — This appeal is connected with first appeals Nos. 115 
and 116 ot 1898,^d second appeal No. 405 of 1897, in which we have just 

* Second Appeal No. 633 of 1897, from a decree of E. J. Kitts, Esq., District Judge 
of Bareilly, dated the 27tb March 1897, reversing the decree of Babu Madho Das, Subor¬ 
dinate Judge of Bareilly, dated tho 27tb November 1896. 
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given judgment. The plaintiffa-respondenta here are the peraona who were 
plaintiffs in those oases. They claim by virtue of the same execution sale of 
the 20th November 1885, of mauza Saidpur that we have discussed in our 
previous judgments. The defendant-appellant purchased certain property 
included in Saidpur in execution of a Revenue Court’s decree obtained 
by,, himself against the same judgment-tl8S] debtors for a share of 
the profits village Saidpur, under section 93 [h) of the N.-W. P. Rent Act, 
1881. His purchase took place on the 3rd November 1886. It has been 
suggested during the hearing of this appeal that that purchase was set aside 
and remained set aside at the date of the plaintiff’s subsequent purchase of 
the 20th November 1885. No such suggestion appears to have been made 
in either of the Courts below, where the whole case proceeded on the assump¬ 
tion that the purchase of the defendant was in force on the 20th November 
1886, when the plaintiffs purchased. We must proceed upon that view here. 
The defendant obtained possession in July 1886. The plaintiffs’ purchase of 
the 20th November 1885 was set aside on the 5th May 1886, but was ulti¬ 
mately confirmed in a suit brought by them for the purpose against their 
judgment-debtors only, by an appellate decree of this Court in May 1888, 
under circumstances which are fully stated in our judgments in the first 
appeals. In the present suit the plaintiffs’ claim is for possession of three 
properties, known respectively as the Sagbari garden, Nauda Bagh, and Safri 
Bagh. The suit was decreed on appeal by the Lower Appellate Court, and 
from that decision the defendant now appeals. 

The first question discussed in this appeal was as to the effect of a 
judgment of the District Judge of Bareilly passed on the 24tli January 1890. 
That was a suit brought by the plaintiffs for mesne profits of the village 
Saidpur. The present defendant-appellant was made a defendant to that suit 
under section 32 of the Code of Civil Procedure, inasmuch as he alleged that 
part of the mesne profits claimed were profits of the property which he had 
purchased on the 3rd of November 1885, and he contended that inasmuch as 
he hid purchased that property the plaintiffs had no right to any profits 
arising from it from the date of that sale. It is conceded that the decree of 
the District Judge decided between the present plaintiffs and the present 
defendant that the land did not pass to the present defendant under the sale 
of the 3rd November 1885. If anything passed it was the trees and such 
rights over the land as were necessary for the defendant's enjoyment of the 
trees. I think therefore that the Lower Appellate Court was right in decree¬ 
ing the present claim so far as the [1841 land is concerned. That was finally 
decided between the parties by the decree of the 24th January 1890. There 
remains the right of the defendant in respect of the trees. As to this the 
matter was not, in my opinion, determined by the decree of the 24th January 
1890, and remains open. That was a suit for mesne profits arising out of 
the land, and there was no real issue as to the ownership of the trees. Now, 
confining the case to the trees, the defendant’s purchase was prior in date to 
that of the plaintiffs’. The Lower Appellate Court has nevertheless held that 
the plaintiffs’ purchase was entitled to priority on two grounds. The first 
ground is that, having regard to section 285 of the Code of Civil Procedure, 
the Revenue Court had no jurisdiction to sell the property on the 3rd November 
1885, as it was already under attachment by a Civil Court in execution'^of 
Kalka Prasad’s decree, under which the plaintiffs ultimately purchased. The 
second ground is that the defendant’s purchase was invalid by reason of 
section 171 of the Rent Act, as it was not shown that the judgment-creditor, 
before applying for execution against the immovable property, had failed to 
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obtain satisfaction of the decree by execution against the person oi inoveabls 
property of the debtor. 

I propose to consider first the second of these grounds. I think that tho 
decision of the Lower Appellate Court is wrong. The iinmoveable property 
against wtiich execution was applied for was not a inahaJ or a share of a naanal. 
.Section 172 of the Kent-Act therefore governed the execution. That section 
makes applicable, amongst otljer provisions, the provisions of section 170 
relating tomovoalrle property, and section 170 provides that no irregularity in 
publishing or conducting a sale of any movable property under an execution shall 
vitiate such sale.” By reason of section 172 it follows that the irregularity 
under section 171 would not vitiate the sale of this irainovable property. The 
non-compliance with the provisions of section 171 was not, I think, more 
than an irregularity. Apart from the objection under section 285 of the Code, 
the Revenue Court liad uiidoubted jiiri.sdiction in tlie matter. As the sale of 
the "hd November 1885, was not vitiated by the irregularity, the first ground 
upon svhich the Ijower Appellate Court has given priority to the plaintiffs' 
subsequent purchase in my opinion fails. 

[188] The second point is the point relating to section 285 of the Code. 
That seotion provides that “ where property not in the custody of any Court 
has been attached in execution of decrees of more Courts than one, the Court 
which sliall I'oceiva or realize such property and shall determine any claim there¬ 
to and any objection to the attacliment thereof shall be the Court of highest 
grade, or, where there is no difference in grade between such Courts, the 
Court under w’hose decree the property was first attached.” Q?here has been 
much discussion on the question whether the word “ decrees ” in this 
.section would include a decree of a Revenue Court. It was contended on 
i)ohalf of the defendant that the expression, having regard to the definition of 
“ decree ” in section 2, must he read as limited to a decree of ii Civil Court, and 
reliance was jilaced on the decision of this Court in Oiikar Singh v. Bhnp Singh, 
(1894) I. h. R.. IG All., 490. and A alia Jhln v. Abu Jafar, (1899) 1. L. R., 21 All., 
40.5. Tlioao decisions must lie read with tlio decision of theFull Bench ot this 
Court in Madho Prukash Singh v. Mnrli Munohur, (188!3) 1. L. II., 5 All., 406. 
Thetwo latorcases relate, on .of them to injunctions under section 492 of theCode 
against the sale of property under a Revenue Court decree, the other to the 
attachment and sale of a Revenue Court decree under section 273. They had 
nothing to do with any question of the procedure by which Revenue Courts are 
govorneG. Tlie Full Bench decision dealt with that question, and established 
that the Revenue Courts aie hound in their procedure by the provisions of the 
Code of Civil Procedure in matters as to which the Bent Act is silent. Sec¬ 
tion 285 is a sec.t.ion piesci’ihing certain procedure in the execution of decrees ; 
and having regard to the observations of the majority in the Full Bench 
case, 1 think that section 285 would govern the procedure of Revenue Courts, 
at all events to this extent, tlint if property is attached in execution of decrees 
of more Revenue Courts tlian one, the provd.sions of the section would have 
to be complied with by tho.se Courts, just as the Civil Courts would he hound 
if the property svore attached in execution of ilecrees of more Civil Courts than 
one. But boro the property was attached in execution of a decree of a Revenue 
[186] Court, and also of a decree of a Civil Court, and the question is whether 
the procedure of the section can ho applied as between those two Courts as if 
they were Courts of the same character. When the procedure of section 285 is 
followed, and assets realized by salein execution, then the different decree-holders 
obtain a rateable distribution of the assets under section 295, and .section 295 
makes it necessai'y that prior to the realization they should have applied for 
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execution to the Court by which such assets are held. For the purpose of 
obtaining the benefit of the section, and to enable an application for execution 
to be made to the Court holding the assets, it is necessary for holders of decrees 
passed by other Courts to obtain the transfer of those decrees for execution 
from those Courts to the Court which is to realize the property. Such appli¬ 
cations for transfer for that purpose are made under section 223. Now so far 
as I know there is no case in which these sections have been applied indiscri¬ 
minately as between Civil Courts and Revenue Courts, that is to say, no 
case has been pointed out to us in which section 285 has been applied when 
property has been attached in execution of a Civil Court decree and also of a 
Revenue Court decree. Similarly, no case has been pointed out to ue in which, 
for the purposes of section 285 and section 295 or otherwise, a Revenue Court 
decree has been transferred for execution to a Civil Court or vice versd. 
The principle that, in matters as to which the Rent Act is silent, the 
Revenue Courts are to be governed by the Code of Civil Procedure must, 
I think, be applied subject to the broad lino of demarcation between the func¬ 
tions of the Civil and Revenue Courts which the Legislature has drawn, and we 
must not so apply it as to confound the functions of these widely different 
kinds of Courts, or to make one class of Court encroach upon the province of the 
other. Now when the provisions of the Code and those of the Rent Act relating 
to execution of decrees are compared, very great differences are noticeable. It is 
only necessary to mention a few. Under section 170 of the Rent Act no irre¬ 
gularity in publishing or conducting a saleundor an execution is to vitiate the sale 
and by section 172 that applies to immovable as well as to movable property. 
Then there is section 171, to which I have already referred, and which makes 
[187] it necessary for a judgment-creditor to attempt to obtain satisfaction 
against the person or movable property of the judgment-debtor before bo can 
apply for execution against any immovable property. There are also provisions 
(see the sections beginning with section 178) greatly differing from those of the 
Code as to claims made by third parties to property which has been attached 
and whose sale is contemplated. Many other differences might be mentioned. 
Now if section 285 of the Code is to be applied to cases where property is 
attaclfed in execution of both Civil and Revenue Court decrees, how are we to 
deal with differences of this kind ? Suppose, first, that it is the Civil Court 
which has to undertake the execution. It must presumably deal with any 
objections made to the attachment under the Revenue Court’s decree, for that 
attachment is not affected by the fact that another Court conducts the sale. 
If, for instance, the judgment-debtor, under the Rent Court’s decree, objects 
to the attachment on the ground that it is in violation of section 171 of the 
Rent Act, is the Civil Coui’t to give effect to that objection ? If yes, it 
becomes protanto a Revenue Court, it has to apply a procedure which the Rent 
Act shows the Legislature intended should be applicable to Revenue Courts 
alone. If no. the judgment-debtor loses the right which the Rent Act gives 
him, and the execution is validated so far as the Revenue Court’s decree is 
concerned, merely because a Civil Court decree also happens to have been 
passed. On the other hand, suppose that the Court conducting the execution 
is a Revenue Court. lu dealing with objections or claims, is it to ignore the 
procedure prescribed by Chapter VII of the Rent Act, and to adopt in its place 
the different procedure of the Code ? Considerations of this kind lead me to tlie 
conclusion that it was not intended to apply sections like section 285 of the 
Code as between a Revenue Court on the one hand and Civil Court on the other. 
If so, then there was nothing that on the 3rd November 1885, prevented the 
Revenue Court from selling the property, that is to say, the trees,to the defend¬ 
ant-appellant. In that view the title passed to the defendant under that sale. 
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and, so far as regards the trees, the plaintiffs took nothing by their subsequent 
purchase of the 20th November 1885, even assuming that sale to "“V® 

[188] validly continued by the High Court’s decree of May 1888. ihe suit 
therefore should have been dismissed as regards the 5^®®®’ 
regards the land of the three properties which I have mentioned. 1 think that 
the proper decree to pass now is that the appeal should be dismissed as reprds 
the land, and that it should be allowed as regards the trees, and that, the 
parties should pay and receive costs in proportion to their failure and success. 


BanOFji, J.—1 concur in fclie order proposed by the learned Chief Justice. 
The plaintills’ suit embraced two claims, first, a claim in regard to the land 
covered by the trees in the throe groves in question ; and, secondly, a claim 
in regard to tlie trees. As for the land, it is conceded by the learned counsel 
for the appellant that the decree of the 24th January 1890 operates as res 
jtidicata. As regards the trees, 1 am unable to accept the contention of 
Mr. Conlaii, that the judgment in the suit in which the said decree was passed 
has the effect of res judicata in respect of the trees also. That judgment was 
passed in a suit for mesne profits arising out of the land only. The question 
of the ownersiiip of the trees was not a question directly and substantially in 
issue in that suit. Therefore any opinion which the Court may have expressed 
in that suit in regard to the title to the trees cannot operate as rei judicata 
and the question as to the ownership of the trees was a question which the Courts 
below were bound to determine in this case. The purchase by the defendant 
being in point of time prior to the purchase by the plaintiffs, the defendant 
would have priority of title, unless that title could be defeated on any ground. 
The Lower Appellate Court holds that the Court of Revenue was not competent 
to sell the groves, because there existed on the groves a prior attachment by 
a Civil Court, and it relies for its conclusion on section 285 of the Code of Civil 
Procedure. I agree with the learned Chief Justice in thinking that the Court 
below has erroneously held that section 2H5 precluded the Revenue Court 
from selling the property in question. Having regard to the I’uliug of the 
Full Bench in Madho Prakash Smgh v. Murli Manohar, (1983) I., L. R., 
5 All., 406, and the provisions of section 4A of the Code of Civil Procedure, it is 
beyond doubt that in regard to matters of procedure as to which the Rent Act 
[189] does not contain specific provisions the Courts of Roveniie are to apply 
the procedure of the Code of Civil Procedure. This means that as regards oases 
pending in Courts of Revenue the procedure should, where the Code of Civil 
Procedure applies, be that prescribed by that Code. But it does not follow 
that where the procedure of the Code of Civil Procedure applies to Courts of 
Revenue, those Courts should, for all purposes, be deemed to be on the same 
footing as ordinary Civil Courts. The Courts of Revenue are Courts of exclusive 
jurisdiction competent to try suits of a specific class. As regards such suits 
the jurisdiction of Civil Courts is excluded by the provisions of sections 93 
and 95 of the Rent Act. The Legislature could not certainly have 
contemplated that while Civil Court should have no jurisdiction to try suits 
and applications of the descriptions specified in those sections, they should 
be competent to determine questions relating to execution arising out of 
such suits and applications. Where, according to the Full Bench ruling 
of this Court, a Court of Revenue is to apply the provisions of the Code of Civil 
Procedure, that procedure is applicable to proceedings pending in the Court of 
Revenue. In this view section 285 of the Code of Civil Procedure would so 
far govern proceedings in Courts of Revenue that where the same property is 
attached by more Courts of Revenue than one, the property is to be realized by 
the Court indicated by that section, namely, where a difference of grade exists 
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between the different Courts of Revenue, by the Court of the highest grade, 
and where no differenoe exists between such Courts, by the Court which first 
attached the property. But I am unable to hold that where the same property 
has been attached both by a Civil Court and by a Court of Revenue the 
procedure of section 285 would apply. That section was enacted to put an end 
to the difficulties which used to arise under section 271 of Act VIII of 1859, 
and; the object of the section is, that where several Civil Courts attach the same 
property, it shall be realized by one Court only, the remedy of the different 
judgment-creditors who obtained the several attachments being that provided 
by section 295. Now in order to enable a decree-holder to obtain a rateable 
distribution under that section ho would have to apply to the Court which is 
to realize the assets for execution of [190] h is decree. Certainly the holder 
of a decree of a Revenue Court cannot apply to a Civil Court for the execution 
of his decree, and I am unable to hold that by virtue of section 223 of the Code 
a decree of a Court of Revenue can he transferred to a Civil Court for execution. 
Having regard to the policy of the Rent Act it cannot ho conceived that it was 
ever intended that a decree of a Court of Revenue should be executed by a 
Civil Court. In my long experience I have never seen any instance of a decree 
of a Revenue Court having l)een transferred to a Civil Court for execution, or a 
decree of a Civil Court transferred to a Court of Revenue. Of course the fact 
of such transfers never having taken place does not necessarily lead to the 
conclusion that the power to make the transfer does not exist; but, as I have 
said above, I am of opinion that it was never contemplated by the Legislature 
that a Civil Court should execute a deci'eo of a Court of Revenue. This 
affords a sufficient answer to the contention that section 285 applies to a 
Court of Revenue in the souse that where property has been attached by a 
Civil Court and by a Court of Revenue, the Court in pursuance of whose order 
the attachment was first made, should realize the property, whether that 
Court was a Civil Court or a Court of Revenue. I agree witli the learned Chief 
Justice in holding that the Court below was wrong in its conclusion that by 
reason of section 285 the Court of Revenue was not competent to sell the 
property in question on the 3rd November 1885. The mere fact of a previous 
attachment existing over the property did not preclude the sale of it in pursu¬ 
ance of another attachment by a Court of a different class. The only other 
ground on which the learned Judge of the Lower Appellate Court has held the 
defendant’s purchase to be void is that, under section 171 of the Rent .\ct, the 
defendant was bound to show that he could not got satisfaction of tho decree 
obtained by him by execution against the movable property of his debtors 
before he could .sell their immovable property. On this point I am in full 
aooord with tho opinion expressed by th ; learned Chief Justice, In this view 
the question of collusion and fraud in respect of the decree of this Court, dated 
the 14th May 1888, docs not arise. 

Decree modified. 
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[191] PRIVY COUNCIL. 

The 8th and ‘J8tk November, 1899. 

Present: 

THE Lord Chancellor, Lords Hobhouse, Morris, Daaby and 
Robertson, and Sir Richard Couch. 

Roshan Singh.Plaintiff 

versus 

Balwant Singh.Defendant. 

[On appeal froni the High Court for the North-Western Provinces.] 

Hindu Laio—Eight of illegitimate son to maintenance only. 

In the regenerate cla-sses of Hindus a son of illegitimate birth has no part in the family 
inheritance, but is entitled to m.iinteiiaiice out of bis father’s estate ;—a right personal t© 
him and not inherited by his offspring. Chuoiurya Run Murdun Syn v. Sahub Purhulad 
Synd, (1886) 7 Moo. I.A., 18, referred to and followed. 

An allowance for maintenance was received by the plaintiff’s father, that father having 
been an illegitimate .son born to a collateral relation of the head of a family. The ancestral 
property was in the po.sscssion of the latter, who was in a senior line of descent. 

The plaintiff, who was himself the legitimate son of his father, claimed to be entitled 
to radoom a mortgage of part of the ancestral estate, that mortg.ige having been effected by 
the above-mentioned head of the family. His ground of claim vva.s that ho had inherited the 
right to maintenance and had thus an interest orch.irge within the moaning of section 91 of 
the Transfer of Property Act, 1881, to entitle him to redeem. 

The decision was that the High Court had rightly conoliulod that he had not inherited 
that right. 'Pho authority of the Mitakshara in Chap. 1, sections 11 and 12, was more 
consistent with a personal right of the illegitimate son. 

Appeal from a decree, I. L. R., 18 All., 253, (18th February 1896) of the High 
Court, reversing a decree (31,st March 1894) of the Subordinate Judge of Afigarh. 

The plnintitT-appollaut, suing in 1893 as a pauper, claimed to be declared 
entitled to redeem a mortgage of forty-three villages, part of the Husain talukh 
in the Aligarh district, and comprised witliin the ^loinindari /ormerly poss¬ 
essed hy Narain Singh, who made the mortgage on tfio 30th August 1838, 
and died in Ootoher 1844. The plaintiff’s decea.sed father, Bhoj Singh, was 
the illegitimate son of Indarjit Singh, who was grandson of Mittar Singh. 
Narain Singh, who had inherited the ancestral estate, was another grandson 
ef the same. 

The mortgagee was Pitambar Singh, who died in November 1845, leaving 
a minor son. The present successor in title to them was Balwant Singh, now 
the defendant-respondent. 

The mortgagor left no son ; his two widows, Mohar Kunwar and Sengar 
Kunwar, succeeded to the estate. They sued, but failed [192] to get possession 
of the mortgaged property. In 1868 Bhoj Singh sued a predecessor of the 
present respondent for the same, but he was found by two Courts in concur¬ 
rence to be an illegitimate son, and his suit was dismissed. As to this in the 
present suit the High Court, on the judgment now appealed from, referring to 
this dismissal, and the reason for it, observed that the question whether this 
question of his legitimacy or illegitimacy was a cause already adjudged had 
been held so to be by the Subordinate Judge, and had not been challenged 
before them. 
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The (ilaint alleged that Sanwant Singh, father of Indarjit, and grandfather 
of Bhoj Singh, had received a raalikana allowance of Rs. 457 paid by the head 
of the family, and that the plaintiff, son of Bhoj Singh, was the sole surviving 
heir of Narain Singh ; but that if it were found that the plaintiff’s father, 
Bhoj, was of illegitimate birth, still the Husain estate had been liable for his 
maintenance, and that for this reason “they had acquired a right to redeem 
the tiroperty mortgaged.” 

The defendant in his written statment pleaded that it had been established 
in the suit of 1868 that the plaintiff’s father was not of legitimate 
birth, and that the ancestors of the plaintiff had never been allowed 
to have any villages, or malikana, out of the family estate. Among 
other issues the following were fixed : whether the plaintiff’s predecessors 
had received, and the plaintiff was entitled to, maintenance from the 
family estate, and whether the latter was entitled to redeem the mort¬ 
gage of 1838. These were also the questions which the appellant sought 
to raise on this appeal. The Subordinate Judge decreed the claim to 
redeem, and redemption upon payment of Rs. 51,000. His view was that 
the plaintiff had a right to redeem, notwithstanding the fact that his father 
was of illegitimate birth. He found that Bhoj Singh, and his father and 
grandfather before him, had received maintenance out of the family property 
in the shape of a malikana allowance of Rs. 457 per annum, to which the plain¬ 
tiff as the legitimate son of his illegitimate father was clearly entitled in lieu 
of his “ charge for maintenance” upon the Husain estate ; and that he was in 
consequence a person who had an interest in the right to redeem mort 
gaged property, and hence was entitled to redeem the moi'tgage in suit under 
[193] section 91 of the Transfer of Property Act (Act No. iV of 1882). 

On an appeal heard by a Division Bench (Banerji and Aikman, JJ.) the 
Judges reversed the above decision. They said in their judgment:’’ — 
“Assuming that the plaintiff is entitled to maintenance from the Husain estate, 
that right to obtain maintenance cannot, in the absence of a contract or of a 
decreo,^of Court making the maintenance a lien on the estate, be regarded as a 
charge, on the estate within the meaning of sections 91 and 100 of Act No. IV 
of 1882, as was held in Kunwar Sham Singh v. Raja Balwant Singh and 
others, F. A. No. 295 of 1893, decided by this Court on the 11th June 1895. 
It is urged before us that althougli the plaintiff may not have a charge on the 
property in question, he has an interest in it, inasmuch as his father, Bhoj 
Singh, was entitled to a malikana allowance in lieu of his maintenance. There 
is nothing before us to show tliat if Bhoj Singh was entitled to maintenance 
or to a malikana allowance in lieu of maintenance, that allowance was one 
which was not limited to the term of his life, hut was heritable by his son. 
According to Hindu law, an illegitimate son of a person belonging to one of the 
three regenerate classes is entitled, if docile, to obtain niaintenanco from his 
father. No authority has beon shown to us for holding that tiiis is anything 
but a personal right. Therefore, even if it be assumed that Bhoj Singh was 
granted a malikana allowance in lieu of his maintenance, it would not follow 
that that allowance would pass to his son. Tlio Subordinate .Judge was 
clearly in error in holding that the plaintiff was entitled to the malikana allow 
ance which Bhoj Singh is said to have enjoyed. Consequently tlie plaintiff 
has no right to redeem the mortgage in question. This is sufficient to dispose 
of this suit. The plaintiff’ having no right of redemption, his suit should have 
been dismissed. We allow the appeal and dismiss the plaintiff’s suit, with costs 
here and in the Court below.” 

* Reported iu full, 1. L. R., 18 All., 253. 

797 



ROSHAN SINGH V. 


i.L B. 22 All. 194 

Sir W. a. Rattigan, Q.C., and Mr. C. W. Arathoon, for the appellant, 
argued that the result at which the Subordinate Judge s judgment had arrived 
was correct, and that the reasons given by [194] the High Court for reversing 
it were insufficient. The appellant was a descendant in a family in which there 
were two branches ; the succession in the senior line of Raja Narain Singh the 
head of the family, who in 18.38 mortgaged part of the ancestral estate, and 
the other branch to which the plaintiff belonged. The father of the latter was 
of illegitimate birth. There was evidence that the members of the family in 
the plaintiff’s branch had for three generations received malikana allowance ; 
and the Court of First Instance had found this as a fact. It was a just 
inference, and it was now submitted, that a substantial portion of the ancestral 
estate had been applied by way of maintenance for the collateral members 
of the family. The appellant relying on his being entitled to maintenance in 
succession to his father, claimed to have an interest in, or charge upon, the 
mortgaged property witliin the meaning of section 91 of the Transfer of 
Property Act, 1882, and in virtue of such interest to be entitled to redeem the 
mortgage of 1838. There was not, it was contended, any break in consequence 
of the illegitimate birth of the plaintiff’s father Bhoj Singh ; and against the 
continuance of the right, to maintenance that illegitimacy was no bar. 

As averred in the plaint, and found by the brst Court, Indarjit Singh, 
father of Bhoj, and grandfather of tlie plaintiff, in succession to Sanwant, had 
received the malikana allowance. Referring to the effect of the illegitimacy 
of Bhoj, according to the Hindu Law, an illegitimate son was not in any sense 
” quasi nullius fiUus,” although he did not share, and had no coparcenary right, 
in joint family estate. Sucli a. son had a recognized, though lower, status in 
the family of ins father, and he had a right to maintenance out of the family 
estate. The general principle might bo thus stated,— that disqualification to 
share in the family estate on account of illegitimacy did not involve a disquali¬ 
fication to be maintained out of that estate. There was, it was submitted, 
no reason why the illegitimacy of Bhoj should involve his incapacity to transmit 
the right to malikana not withhold in this family from the younger branch. 
The Hindu law was liberal in the matter of assigning maintenance to those who 
wore regarded as members of the family, and the right might attach to 
a junior line within certain limits. .\s an authority to show that offspring 
[195] not of legitimate birth might be reigarded as belonging to a family, 
Pandara Tclaver v. Puli Telaver, (1863) 1 Mad., H. C. Rep., 478, 482, was cited : 
there the judgment gave effect to such propositions. In regard to the conse¬ 
quences of illegitimacy as to disqualifying to inherit reference was made to the 
Mitakshara, Chapter I, section XI, paragraphs 30, 31, 33 ; R. C. Mitra, Tagore 
Law Lectures, 1895, 1896, lecture 11. where the texts were given as to main¬ 
tenance, and to the judgment at page 369 of 1. L. R., 6 Allahabad Series. 

Mr. J. D. Mayne and Mr. G. E. A. Ross, for the respondent, argued that the 
judgment of the High Court was right. By the Hindu Law the right of Bhoj 
Singh to maintenance was a personal right only attaching to him as the illegi¬ 
timate son of Indarjit ; and no right over the family inheritance could have 
been claimed by him. This applied to the claim attempted to be made for his 
son that the latter had an interest in the family estate. That interest had not 
been founded upon a malikana agreed to be paid, or made the subject of a 
decree. Resting only on the right of Bhoj Singh to maintenance, the present 
claim could not be supported, because an illegitimate son could only claim 
maintenance from his father’s estate and could neither claim it from his colla¬ 
teral relations, nor from the estate of the family to which his father belonged. 
The right of the illegitimate son attaohing to him personally was not transmis- 
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sible from him to his son by inheritance. Reference was made to the 
Mitakshara, Chapter I, section XI, paragraphs 30 and 59 ; Chuoturiya Run 
Murdun Syn v. Sahuh Purhulod Syn, (1857) 7 Moo., I. A., 18. Har Gobind 
Kuari v. Dharam Singh, (1884) I. L. B., 6 x\ll., 329, was also referred to show 
the personal nature of the right to maintenance. 

Sir W. H. Battigan, Q.G., replied. 

*The judgment of the Board was as follows :— 

The defendant in the original suit, now respondent, is in possession of the 
Husain Taluk by virtue of a mortgage effected in the year 1838 by the Taluk- 
dar Narain Singh. The plaintiff seeks to redeem the property. The Subordinate 
Judge decreed redemption on payment of Rs. 51,000 and interest to date of 
[196] payment. The High Court reversed that decree and dismissed the suit. 

The plaintiff is the son of Bhoj Singh who was son of Indarjit and first 
cousin once removed of Narain, the common ancestor of the two being Mittar 
Singh the grandfather of Narain and the great-grandfather of Bhoj. The plaintiff' 
first claimed title as a co-sharer in the estate ; but he failed in that claim 
because his father Bhoj was not the legitimate son of Indarjit. The plaintiff 
still claims to redeem on the ground that he is entitled to maintenance out of 
the estate ; which, as he contends, is a charge or interest carrying with it the 
right to redeem within the terras of the Transfer of Property Act, 1882. This 
position he seeks to establish in two ways. First, he alleges a title by contract 
with the widows and heirs of Narain. Secondly, he contends that Bhoj, though 
excluded from inheritance, was entitled to maintenance from the estate, and 
that Bhoj’s title has descended to himself. 

The contract with the widows is contained in a declaration by them dated 
20th August 1850. It appears that Bhoj had sued to recover the whole estate 
from them, that his suit had been dismissed by the Sudder .•Vmeen, and that he 
had appealed to the Sudder Dewani Adawlut. The operative part of the decla¬ 
ration is as follows ;— 

“ Now through fear of ruining the ancestral estate he came on the right- 
path, jlnd of his own free will and accord came to us and so we are also pleased 
with him. We therefore declare in writing that we shall continue to pay 
Rs. 457 from the malikana dues to the said Kuar without objection after taking 
possession of the said villages under the settlement px’oceeding, as the same 
was paid for maintenance to the forefathers of the said Kuar by the Raja, 
masnad-nashin of this family.” 

Four days later Bhoj executed a deed of relinquishment in which he with¬ 
drew his appeal and stated:—“ In fact the appellant has no I'ight except to the 
malikana dues of village Allahdinpur which was formerly granted to his grand¬ 
father Sanwant Singh by Raja Narain Singh.” 

From these documents the Sub''rdinate Judge deduces the conclusion that 
the widows of Narain, in whom a widow’s estate [197] was then vested, 
granted, or agreed to continue, a malikana allowance, which was charged on 
the estate in favour of Bhoj and on his death descended to the plaintiff. But 
there is no such agreement. What virtuethere might be in the word ‘ malikana,’ 
or in the thing signified, we need not discuss ; for the widows do not profess 
to vest or to recognise any malikana right in Bhoj. There is nothing in the 
record to show any malikana right in anybody but the widows except the 
indirect assertion of Bhoj himself that malikana dues over one of the 43 villages 
for which he was suing had been granted to his grandfather. The malikana 
dues of the estate belonged to the widows subject to the mortgage by Narain. 
They were not in possession. All they undertake is that when they get 
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possession they will out of the malikana dues so recovered pay Rs. 467 a year 
to Bho], as the same was paid to his forefathers. In point of fact t e agree 
ment has been wholly ineffectual, because the widows, who have^w een 
dead for many years, never got possession at all. But if they had, t ey on y 
agreed to make a money payment to Bhoj personally, and they did nothing o 
create a heritable interest in him or any charge on the inheritance. 

The more general question of law raised by the plaintiff relates to the 
position of the offspring of an illegitimate son. The family belongs to one of 
tlie twice-born classes. Among them an illegitimate son takes no part of the 
inheritance ; but he is entitled to maintenance from the estate of his father. 
This law is found in sections 11 and 12 of Chap. I of the Mitakshara. In 
par. 3 of section 12 it is thu.s stated : It follows that the son begotten by 

a man of a regenerate tribe on a female slave does not obtain a share . . . 
but if ho be docile ho receives a .simple maintenance. There is no reason to 
think that this effect of illegitimacy differed according to the particular mode 
of it; and the more general statement applying to illegitimacy generally which 
their Lordships have just made is embodied in the judgment of this Board in 
Chuotnrya Run Muidan Synv. Sahub Purhulad Syn, (1857) 7 Moo., I. A., at 
pp. 50 and 53. 

The Subordinate Judge, whoso opinion has been supported at this Bar in 
an able argument by Sir Wm. Rattigan reasons thus. [198] He states the 
rule that illegitimate sons of a Hindu are entitled to maintenance out of their 
father’s estate. He then continues Bhoj Singh was entitled to mainte¬ 
nance out of the estate held by Narain Singh, not because of his relationship 
with Narain Singh, hut because ho was a son of Tndarjit Singh, who in his 
turn had a sliare in the estate. I have therefore no doubt that as the estate 
was joint family property of the descendants of Mittar Singh, among whom 
Bhoj Singh was one, tlie latter as such member, though of illegitimate descent, 
was entitled to be maintained out of the estate.” 

It seems to their Lordships that this reasoning leaves the difficulty of 
the plaintiff’s case wholly untouched. Conceding that Bhoj could, claim 
maintenance as against Narain, the question is whether he could transmit 
that claim to his son. Indarjit, we are told, had a share in the family estate. 
Bhoj then had a right to maiuton i ice out of Tndarjit’s estate including that 
share. But Bhoj had no share in the family estate out of which the plaintiff’ 
could be maintained ; therefore the plaintiff’s right to bo maintained out of his 
father’s estate does not [dace him in the same relation to the family estate as 
Bhoj derived from his rigtit in respect ofindarjit’s estate. 

On this point the High Court, .speaking of Bhoj’s right, say :—“ No 
authority has been shown to us for holding that this is anything but a personal 
right.” Neither has any been shown to their Lordships. Sir Wm. Rattigan 
cited a case from Madras High Court Rpjiorts Vol. I., p. 478, Pandaiya Telaver 
and another v. Puli Telaver and others, which, he contended, was a direct 
authority in his favour But the question there was whether an illegitimate 
daughter entitled to maintenance out of her father’s estate was so far a member 
of his family as to make a marriage with her a lawful marriage ; and the Court 
held that she was. Whether right or wrong, that decision has no bearing on 
the question whether a right to be maintained, vested in one who cannot inherit, 
is itself a heritable right. The plaintiff’s proposition does not appear to follow 
from the expression in the Mitakshara which says that the illegitimate son 
" if he bo docile,” receives a “ simple maintenance.” On the contrary that 
passage is more consistent with a purely personal right; and [199] there is 
no authority either of texts or of decisions to contravene the obvious meaning. 
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The plaintiff would also, before he could succeed, have to show that a 
claim for maintenance, not founded on contract or decree, is an interest in or 
charge upon the property within the meaning of the Transfer of Property Act. 
The High Court think it is not. The point has been much discussed at the 
Bar, but no authority has been produced either way. As the principle on 
which their Lordships have expressed their concurrence with the High Court 
goes»to the root of the plaintiff’s title to maintain this suit, it is not neces¬ 
sary for them to decide the second point. They will humbly advise Her 
Majesty to dismiss the appeal. The appellant must pay the costs. 

Solicitors for the Appellant:—Messrs. T. h. Wilson db Co. 

Solicitors for the Bespondent:—Messrs. 'Pyhe and Parrot. 

NOTES. 

[ As regards the rights of the illegitimate son, in the general case, sec also 18 M. L. T., 
64!i!; 24 M. L. J., 273; 29 M L.J , 793. ] 


[ 21 All. 199 ] 

FULL BENCH. 

The 19th December, 1899. 

Present: 

Sir Arthur Strachey, Knight, Chief Justice, Mr. Justice Blair, 

AND Mr. Justice Burkitt. 

Zamir Hasan and another.Decree-holders 

versus 

Sundar and another.Judgment-debtors.* 

Execution of decree — Limitation,—Act No. XV of 1877 {Indian Limitation Act) 

Sections 7 and 8 — Minority. 

S^tion 8 of the Indian Limitation Act, 1877, applies only to those cases in which the act 
of the adult joint creditor is per se a valid discharge. Seshan v. Rajagopala, (1889) I. L. B., 
13 Mad., 236, and Oovindram v. Tatia, (1895) I. L. R., 20 Bom., 383, followed. Har Oobind 
y. Srikiahen, Weekly Notes, 1884, p. 68, overruled. 

A decree was passed in 1881 in favour of two decree-holders. Subsequently one of the 
decree-holders died, and the names of his widow and his two minor sons and one minor 
daughter were entered as his representatives. In 1883 an application was made for execution 
by the widow on behalf of the minor sons, which was dismissed. In February 1894 the two 
sons of the deceased decree-holder being still minors made another application for execution 
through one Aijas Husain. Held that section 7 of the Limitation Act applied, and that this 
application was not time-barred. Lolit Mohan Miaser v. Janoky Nath Bay, (1893) I. L. R., 
20 Cal., 714, and Pahari v. Bhupendra Narain Boy. (1895) or 1. L. R., 23 Gal., 374, followed. 

[200] This was an appeal from an order passed in execution of a decree. 
The original deci;ee was passed on the I2th December 1881. There were two 
decree-holders, Musammat Khatun Daulat and Amir Hasan. The latter died, 
and his widow Musammat Bukkaya and his two sons and one daughter, all 
three minors, had their names entered in lieu of Amir Hasan’s. An application 
for execution was filed by Musammat Bukkaya on behalf of the minors on the 
Slst August 1883, but that application was dismissed on the 25th September 

* Second Appeal No. 312 of 1897, from an order of G. Rustomjee, Esq., District Judge of 
Moradabad, dated the 30th January 1897, reversing the order of Pandit Bajnath Sahib, Sub¬ 
ordinate Judge of Moradabad, dated the 38th July 1894. 
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1888, The next applioation for execution was filed on the 19th of February 
1894, by one Aijaz Husain on behalf of the two sons of Amir Hasan who at 
that time wore still minors. The judgment-debtors objected, but the Court of 
First Instance (Subordinate Judge of Moradabad) disallowed their objections. 
On appeal to the District Judge that Court allowed the judgment-debtor's 
objections, holding that execution of the decree was barred by limitation. The 
applicants appealed to the High Court. The appeal was laid before a^Full 
Bench in pursuance of a recommendation made by Blair and BUBKIIT, JJ., 
in view of the existence of various conflicting rulings on the point in issue, by 
their order of the 14th November 1899. 

Pandit Baldeo Bam Dave (with Pandit Sundar Lai) for the Appellant. 

The decree is a joint one in favor of both the decree-holders. An appli¬ 
cation, if made by one of them or bis representatives, will take effect in favor 
of both the decree-holders, [Article 179 of Act No. XV of 1879, Explanation I]. 
Applications for execution of the decree were, from time to time, made within 
the period of limitation prescribed by law by one of the decree-holders or by 
the legal representatives of the other decree-holder, who were of age at the 
time. The last of such applications was made by them on the 9th November 
1888. This application kept the decree alive up to that date in favor of all the 
decree-holders. For this proposition. I rely upon Shib Ghunder Das v. Bam 
Chunder Poddar, (1871) 16 W. E., 29 ; Daya Moyee Dabeev. Nilmoney Chucker- 
butty, (1876) 25 W. R., 70 ; Pounampilath v. Pounampilath, (1880) I. L. R., 3 
Mad., 79 ; ^anda Rai v. Raghunandan Singh, (1885) I. L. R., 7 All., 282, and 
• Wasi Imam v. Poonil Singh, (1893) I. L. R., 20 Gal., 696. 

[201] Although the present application for execution of the decree was 
made over five years after the 9th November 1888, but as the appellants were 
minors at the time from which the period of limitation was to bo reckoned, that 
is on the 9th November 1888, and are still minors, they can avail themselves of 
the provisions of section 7 of the Indian Limitation Act, 1877. There can be no 
doubt, that the appellants are persons “ entitled to make an application ” for 
execution of this decree within the meaning of that section [see section 231 of 
the Code of Civil Procedure, 1882 j. Article 179 of the second schedulerto the 
Indian Limitation Act provides several points of time from which the b^riod 
of three years shall begin to run. I contend that for purposes of the Limita¬ 
tion Act, 1877, the period which begins from each point is a separate period, 
and if a person entitled is under a disability at the time when any one of 
such periods commences, the operation of the Act is suspended during the 
continuance of the disability by virtue of section 7 of the Act. In support of my 
contention I rely upon liar Qobind v. Srikishen, Weekly Notes, 1883, p. 63 : 
1884, p. 58 ; Lachman Prasad v. Bhagwan Singh, Weekly Notes, 1886, p. 49 ; 
holit Mohun Misser v, Janoky Nath Roy, (1893) I. L. R., 20 Cal., 714; and 
Norindra Nath Pahari v. Bhupendro Narain Roy, (1895) I. L. R., 23 Cal., 374. 

The judgment of this Court in Har Qobind v. Srikishen, Weekly 
Notes, 1883, p. 63: 1884, p. 58, was reconsidered upon review, , and 
relying upon section 8 of the Indian Limitation Act, 1^77, it was set 
aside by this Court. But section 8 of the Limitation Act applies to 
oases prior to the institution of a suit. The words in the section are “joint 
creditors or claimants.” It does not apply to "decree-holders.” Farther, that 
section is applicable to oases where payment to one of the joint creditors or 
claimants per se discharges the debtor. In case of payment to one of the joint 
decree-holders it is not the act of the joint decree-holder, but the act of the 
Court executing the decree, that is intended to operate as a valid discharge. 
Though a joint deoree holder may accept payment out of Court and grant a 


802 



SUNDAB & 0 . (1899] 


I.L.R. 2a All. 202 


receipt in aoknovrledgment of saoh payment, yet in the absenoe of a certificate 
of satisfaction, the creditor’s acknowledgment does not of itself operate as a 
discharge [202] [see sections 231, 257 and 258 of the Oode of Civil Procedure, 
1882}. This was the view of the law taken by the Bombay High Court in 
Goetndram v, Tatia, (1895) I. L. B., 20 Bom., 383, and by the Madras High 
Court in Seshan v. Bajagopala, (1889) I. L. B., 13 Mad., 236. 

"Munshi Ookul Prasad (with whom Pandit Tej Bahadur Sapru) for the 
Bespondents. 

If the other decree-holders could take out execution and give a valid dis¬ 
charge, then the decree is certainly barred against the present appellants, vide 
section 8 of Act XV of 1897, which provides only for cases where all the decree- 
holders rest under disability, which is not the case here. The decree in this 
case having been passed jointly in favour of more persons than one, any one 
could take out execution and give a valid discharge. The decree was based 
apparently upon a contract, and a contract can be discharged by any one of the 
joint promisees without the consent of the others. IJargobind v. Srikishen, 
Weekly Notes, 1884, p. 58 ; Bantautary. Ajudhia Singh, (1876) I. L. B., 1 AIL, 
231; The Collector of Shahjahanpur v. Surjan Singh, (1881) I. L. B., 4 AIL, 72 ; 
Surju Prasad Singhy. Khwahish Alt, (1882) I. L. B., 4 All., 512 ; Banarsi Das v. 
Maharani Kuar, (1882) I. L. E., 5 AIL, 27, and Act No. XV of 1877. Sch. II, 
Art. 179, ExpL (l). But the Madras case goes still further. It lays down that to 
a case like the present neither section 7 nor section 8 would apply. Section 8 
of Act XV of 1877 would not apply, inasmuch as it does not contemplate the 
case of execution-creditors at all, and secondly because in view of section 258, 
Act XIV of 1882, it is the act of the Court that is intended to operate as a valid 
discharge. Section 7 does not apply, inasmuch as what is necessary under 
that section is that either there ought to be one single decree-holder who is 
a minor, or there ought to be more who are all of them minors, for, otherwise 
a decree may be barred against the major decree-holders and yet under 
section 231, Civil Procedure Code, a minor decree-holder may seek execution 
of the entire decree, thus indirectly benefiting the other decree-holders 
against whom the decree may have become barred. Seshan v. Bajagopala, 
(1889) I. L. B., 13 Mad., 236. See also Mitra on Limitation and Vigneswara 
[203] V. Bapayya, (1892) I. L. R., 16 Mad., 436. So in this case section 8 
does not apply any more than section 7. The case of Oovindram v. Tatia, 
(1895) I. L. R., 20 Bom., 383, decides that section 8 of Act XV of 1877 does 
not apply to execution-creditors, but it differs from the Madras case in so far 
as it holds that section 7 does apply where one of several decree-holders is a 
minor. As to Norendra Nath Pahari v. Bhupendra Narain Boy, (1895) I. L. E., 
23 Cal., 374; Lolit Mohun Mtsser v. Janoky Nath Boy, (1893) I. L. R,, 
20 Cal., 714, and Mon Mohun Buksee v. Gunga Soondery Dabee, (1882) I. L. R., 
9 OaL, 181, it is submitted that these were cases in which there was only one 
decree-holder and he was a minor, so that these cases are quite distinguishable 
from the present. 

Straohey, C. J. — The Lower Appellate Court has reversed the decision o 
the Court of First Instance and held the application of these minors barred by 
limitation on the authority of Hargobind v, Srikishen, Weekly Notes, 1884, 
p. 58. That decision applied the provisions of section 8 of the Limitation Act 
to a case of joint decree-holders. The application of section 8 to such a case 
has since been more fully considered by the Madras High Court in Seshan y. 
Bajagopala, (1889) I. L. R., 13 Mad., 236, and by the Bombay High Court in 
Govindram v. Tatia, (1895) I. L. E., 20 Bom., 383. These Courts have held 
that section 8 of the Limitation Act applies only to those cases in which the 
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act of the adult joint creditor is per se a valid discharge. The Madras High 
Court in the earlier case poipted out that the question whether one of several 
decree*holders can enter satisfaction on behalf of all is one of procedure, and 
a rule of decision must be looked for in the Code of Civil Procedure. They 
added:—" Having regard to sections 268 and 231, we are of opinion that it is 
not the act of the joint decree-holders, but the act of the Court executing the 
decree, that is intended to operate as a valid discharge.” I agree with* the 
views expressed in the Madras and Bombay cases, and 1 think that the 
decision in Har Gobind v. Srikishen is based on a wrong view of section 8 and 
ought to be overruled. 

The other questions which have been discussed in this appeal relate to 
the construction to be placed on section 7 of the Limitation Act. The appli¬ 
cants for execution in this case are still £204] minors. In 1888 an application 
was made for execution by their mother, the widow of one of the decree- 
holders. That application was within time under art. 179 of sch. ii of the 
Act. By reason of the first explanation to art. 179, that application being 
made by a representative of one of the joint decree-holders, took effect in 
favour of all. Under the fourth head of the third column of art. 179, that 
application became a fresh point for reckoning the period of limitation. At 
the time when that application was made these present applicants were minors. 
Their application now in question was not made till February 1894. The 
question is, whether they are entitled to the benefit of section 7. There are 
still other persons jointly interested with them in the decree who are adults 
and who could not apply on their own behalf by reason of limitation. It has 
been contended on the authority of Seshan v. Bajagopala that section 7 would 
not apply where some only, and not all, of the judgment-creditors are effected 
by a legal disability. On this point I agree with the Bombay High Court in 
Oovindram v. Tatia that no such restriction can properly be placed on section 7. 
Apart from that I think that the present application is protected by the 
terms of the section. Two cases decided by the Calcutta High Court and 
precisely in point have been cited to us. The first of these is Lolit Mohun 
Misser v. Janoky Nath Roy, (1893) I. L. R., 20 Cal., 714 ; and the seopnd is 
Norendro Nath Pahari v. Bhupendra Narain Hoy, (1895) I. L. R., 23Cal.^ 374, 
I see no reason to dissent from those decisions. The result is that this appeal 
must be allowed and the decision of the first Court be restgred, and the 
execution will proceed. The appellant will have bis costs, including fees on 
the higher scale. 

Blair, J.—I entirely concur in the order proposed and for the reasons 
given by the learned Chief Justice. 

Burkitt, J.—I am of the same opinion, and for the same reasons. 

Appeal decreed. 


NOTES. 

( See now bs. 6 <fe 7, Limitation Act, 1908. Previously there was a conflict of rulings 
between the Madras High Court in (1902) 25 Mad., 26 ; 431 ; (1905) 28 Mad., 479 ; (see also 
31 All., 156), and the other High Courts in (1900) 22 All., 199 ; (1901) 28 Cal., 465: (1905) 
27 All., 67 : (1907) 29 All., 279 ; (1896) 20 Bom., 383 ; (1906) 9 O.C., 269 ; (1908) 7 C. L. J., 
308. In (1910) 34 Bom., 672, it was pointed out that this decision would be correct even undeir 
tho Act of 1908.] 
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[2003 The 20th December, 1899. 

Present : 

Mr. Justice Knox, Mr. Justice Banbrji and Mr. Justice Airman. 


Murlidbar and others.Defendants 

versus 

Pena Raj and others.Plaintiffs.’^ 


Act No. XII of 1881 {N.-W. P. Rent Act), Section 7-—Exproprietary 
tenant—Exproprietary rights arising on sale of part only of vendor's 

proprietary rights. 

Held, that in order that the provisions of section 7 of the North-Western Provinoes Rent 
Aet, 1881, may oome into operation, it is not necessary that the zamindar should lose or 
part vrith his proprietary rights in respect of the whole of his interest tin the mahal. 
Bhaioani Prasad v. Ohulam Muhammad, (1895) I. L. R., 18 All., 121, approved. 

Held also, that if a zamindar sells his zamindari rights and includes in the sale the right 
to cultivatory possession of the sir land, and agrees to relinquish his exproprietary rights in 
respect of the sir land the vendee, in the event of such possession not being delivered or ex¬ 
proprietary rights not being relinquished, is not entitled to claim a refund of the sale pries or 
any portion thereof, Bhikham Singh v. Har Parsad, (1896) I. Li. R., 19 All., .35, approved. 

The facts of this case are as follows;—Marlidhar and others, being owners 
of a ten biswa share in the zamindari of a village called Gumanpur, sold to 
Pem Raj and others, on the 22nd September 1893, four biswas out of the said 
share. By the same transaction the vendors also purported to convey to the 
vendees 58 bighas 13 biswas of sir land. The air land thus dealt with by the con¬ 
veyance was a portion of 226 bighas 14 biswas of sir land appertaining to the 
whole village, and was slightly in excess of what would have been the sir of the 
vendors proportionate to the four biswa share sold by them. The sale-deed 
provided that the purchasers should be put into actual possession of the 
sir land, and that the vendors should relinquish such exproprietary rights 
as they might acquire therein. It was also stated in the sale-deed that 
out of Rs. 4.000, the amount of consideration for the sale, Rs. 1,500 should 
be deemed to be the consideration for the transfer of the sir land and for 
the agreement to relinquish the exproprietary rights. The sale-deed further 
provided that in the event of the vendees failing to deliver possession of the sir 
land to the purchasers, or of their not relinquishing their exproprietary rights, 
the vendees would bo entitled to a refund of [206] the aforesaid sum of 
Rs. 1,500. Possession not having been delivered over the sir land, the present suit 
was brought for recovery of possession, and in the alternative for a refund of 
Rs. 1,500 with interest. The Court of First Instance (Subordinate Judge of 
Mainpuri) made a decree in favour of the plaintiffs for the refund of the amount 
stated above. On appeal the Lower Appellate Court (Officiating District Judge 
of Mainpuri) affirmed the decree of the first Court. The defendants appealed 
to the High Court. 

Pandit Sundar Lai, for the Appellants. 

The object of that part of the contract between the parties which related 
to the sir land was to compel the defendants not to exercise the right conferred 
on tl^em by section 7 of Act No. XII of 1881, and thus to defeat the object 

* Second Appeal No. 885 of 1896, from a decree of Rai Pyare Lai, District Judge of 
Mainpuri, dated the 5th August 1896, confirming a decree of Maulvi Muhammad Mazhat 
Husain, Subordinate Judge of Mainpuri, dated the 15th June 1695. 
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with which' the provisions of that section were enacted. The contract is there- 
fore void under section 23 of Act No. IX of 1872, and is not enforceable at 
law—Leake on contracts, page 677, Kaahi Prasad v. Kedar Nath Sahu, (1897) 
I. L. B., 20 All., 219, Bhtkham Singh v. Har Prasad, (1896) I. L. B., 19 All.» 
35, and the judgment of this Court in an unreported case (Second Appeal 
No. 890 of 1896, decided on the dth May 1899). 

« 

The losing or parting with the proprietary rights of a person in a mahal so as 
to create exproprietary rights need not be a loss of or parting with his entire rights 
in the mahal. If it were not so, a man might sell all his rights in a mahal save 
and except one square inch of land therein. This would then prevent the 
acquisition of the rights of an exproprietary tenancy, which section 7 of Act 
No. XII of 1881 intended to confer, and the retention of which in the hands of 
the exproprietor is so carefully provided for in section 9 of the Act— Gulab Eat v. 
Indar Singh, (1883) I. L. B., 6 All., 54. The object of these sections is to make 
some provision for improvident proprietors who are compelled by circumstances 
to sell or part with their lands. A proprietor may sell any part of his rights in 
a mahal or in the airlands in the mahal— Sital Prasad v. Amiul Bibi, (1885) 
I. L.R.,7A11.,633: Payag Singh v. EurulHasan K'/tan, (1889) Weekly Notes, 1890, 
p. 5; £207] Ghansham Das v. Sheomangal Singh, Weekly Notes, 1891, p. 150. 
In such a case ex-proprietary rights accrue to the vendor— Bhawani Prasad v. 
Ohulam Muhammad, (1895) I. L. R., 18 All., 121. The Board of Revenue in 
these Provinces was at first inclined to take this view— Shaikh Seraj-ud-din 
V. Mohsin Ali, (1879) I. L. R., R. and R., Ill,—It has, however now expressed a 
different view— Khushali v. Bhika, (1888) Sel. Dec., B. of R., p. 8. The adoption 
of this interpretation would altogether defeat the object with which section 7 of 
Act No. XII of 1881 was enacted, and would be inconsistent with the policy 
which underlies the enactment of section 174A of this Act or sections 50, 125, 
and 190 of Act No. XIX of 1873. A construction which defeats the object of 
the law should not be adopted. In the present case the contract being void, 
the suit is not maintainable. 

Munshi Kalindi Prasad (with Munshi Gokul Prasad), for the RespotSdents. 

The interpretation put upon section 7 of the Rent Act No. XII of 1881, in 
Bhawant Prasad v. Ghulam Muhammad, (1896) 1. L. R., 18 All./121, deserves 
reconsideration. A person must part with all his proprietary rights in a mahal 
before he can acquire exproprietary rights in the land held by him as sir. I 
rely upon the wording of the section itself. The word ' bis ’ in the first para¬ 
graph of the section is very expressive. In the absence of any limitation the 
words his proprietary rights ’ ought to be construed in their largest sense— 
Jarao Bai v. Kifayat Ali Khan, Weekly Notes. 1893, p. 177. In that case it 
was observed that section 7 of Act No. XII of 1881 must refer to a case where 
the zamindar loses or parts with all his proprietary rights.” Further on in 
the same ease it was observed that the words 'his proprietary rights’ as used 
in section 7 must refer to the losing or parting with all his proprietary rights.” 
Section 7 of the Rent Act is intended to provide a protection against absolute 
rum for a zamindar who has lost all that he had and has nothing leftto subsist 
on. But if the view taken in Bhawani Prasad v. Ghulam Muhammad, (1895) 
I. L. R., 18 All., 121, be correct, it might happen that a person while retaining 
the greatest part of his property for himself might part with the [208] minutest 
fraction of it with this result, that he would acquire exproprietary rights in the 
proportionate share of his sir land. Is he indigent enough to entitle him to 
Tu ? What would be the value of such grace ? I submit 

that the interpretation put upon section 7 by the Board of Revenue in 
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Khushali v. Bhika, (1888) Sel. Deo., B. of B., p. 8, is correct and based upon 
sound reasoning. 

Banerji, J. —The appellants, who were defendants in the Court of First 
Instance, held a ten-biswas share in the zamindari of the village Gumanpur. 
They sold four biswas out of the said 10 biswas to the plaintiffs on the 22nd 
September 1893. By that sale-deed the defendants purported to convey to the 
plaintiffs not only a 4-biswas share of the zamindari, but also 58 high as 13 
biswas of sir land. This quantity of sir land is a portion of 226 bighas 14 
biswas of sir land appertaining to the whole village, and is slightly in excess 
of what would be the sir of the defendants proportionately to the 4-blswas 
share sold by them. The sale-deed provided that the purchasers should be put 
into actual possession of the ^ir land, and the vendors should relinquish such 
exproprietary rights as they might acquire therein. It was also stated in the 
sale-deed that out of Bs. 4,000, the amount of consideration for the sale, 
Bs. 1,500 should be deemed to be the consideration for the transfer of the sir 
land and the agreement to relinquish exproprietary rights. The sale-deed fur¬ 
ther provided that in the event of the vendors failing to deliver possession of the 
sir land to the purchasers, or of their not relinquishing their exproprietary rights, 
the vendees would be entitled to a refund of the aforesaid sum of Bs. 1,500. 
Possession not having been delivered over the sir land, the present suit was 
brought for recovery of possession, and, in the alternative, for a refund of 
Bs. 1,500 with interest. The Court of First Instance made a decree in favour 
of the plaintiffs for the refund of the amount stated above. That decision has 
been afSrmed by the Lower Appellate Court. The defendants have preferred 
this appeal on the ground that the agreement upon which the plaintiffs have 
based their claim is contrary to law and is therefore void. It was held in 
Bhikham Singh v. Har Prasad, (1895) I- L. E., 19 All., 36, that if a zamindar 
sells his zamindari rights and includes in the sale the right to oultivatory 
[209] possession of the sir land and agrees to relinquish his exproprietary rights 
in respect of the sir land, the vendee, in the event of such possession not being 
delivered or exproprietary rights not being relinquished, is not entitled to claim 
a refund of the sale price or any portion thereof. To this view I still adhere. 
The only other question which has to be considered in this case, therefore, is 
whether, by selling a part of their proprietary rights in the village in question, 
the defendants could acquire exproprietary rights in respect of their sir land 
under section 7 of Act No. XII of 1881. The decision of that question depends 
upon the construction to be placed on the provisions of section 7. Does that 
section contemplate that exproprietary rights would accrue in favour of a per¬ 
son losing or parting with his proprietary rights only when he loses or parts 
with all his proprietary rights or that he would acquire such rights even when 
he parts with or lo.ses a portion of his proprietary rights ? This question was 
answered by a Division Bench of this Court in the case of Bhawani Prasad 
V. Ghulam Muhammad, (1896) I.L. B., 18 All., 121. In that case it was held 
that in order that the provisions of section 7 may come into operation, it is 
not necessary that the zamindar should lose or part with his proprietary rights 
in respect of the whole of his interest in the mahal. With that decision 1 am 
fully in accord. The language of section 7 is no doubt not so clear as it should 
have been ; but having regard to the policy of that section any construction 
other than that placed on it in the ruling referred to above would evidently 
defeat the object of the section and enable a proprietor to divest himself of 
his sir lands by excluding from sale an inSnitesimal portion of his proprietary 
rights. The reasons for holding that the section does not contemplate the 
transfer or loss of all proprietary rights are fully stated in that judgment, and 
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I have nothing to add to those reasons. There is, it is true, a ruling of the 
Board of Bevenue, reported in the Selected Decisions of the Board of 
Bevenue for 1888-1891, at page 8, in which a contrary view was held, but I 
am unable to follow the conclusions arrived at in that ruling. According to 
well-known rules of construction it is our duty to place on the section such a 
construction as would effectuate the intention of the Legislature, [210j provided 
that the language of the section can admit of the construction. I hold Ibat 
the language of section 7 is sufficiently wide to justify us in construing it in the 
manner in which it was construed in Bhawani Prasai v. Lrhuldin Muhammcid, 
(1895) I. L. B., 18 All., 131. If the words “ proprietary rights ” in section 7 
may, as I hold they do, include a part of the proprietary rights, the subsequent 
words " land held by him as sir ’’ can be equally held to include a proportionate 
part of the sir land. In this view as the agreement upon which the plaintiffs 
have based their claim would have the effect of defeating the law as I under¬ 
stand it, it is a void agreement and cannot be given effect to. The plaintiffs’ 
suit should therefore have been dismissed. I would allow the appeal, set 
aside the decrees of the Courts below and dismiss the suit; but having regard 
to the conduct of the defendants and to the fact that the plea which has been 
taken in this Court was never raised in the Court below, I would make no order 
as to the costs of the litigation. 

Knox, J. —I follow my learned brother, but with extreme hesitation. If 
the question was res Integra and if the precedent, Bhawani Prasad v. Ghulam 
Muhammad, (1895) I. L. B., 18 All., 121, did not stand as a reported decision 
of this Court, I should have been very much inclined to hold otherwise. The 
interpretation now placed seems to me to put such a strain upon the words of 
the section as they stand that I doubt whether they can bear it. We have had 
abundant evidence that the language of this particular Act is in many cases, to 
say the least of it, very inartistic, and it may be that the interpreta¬ 
tion which we now put is one within the spirit and policy aimed at by the 
Legislature when they enacted this section. 

Aikman, J. —The decision of this appeal turns upon the construction of 
the opening words of section 7 of Act No. XII of 1881. These words sftre as 
follows :—“ Every person who may hereafter lose or part with his proprietary 
rights in any mahal shall have a right of occupancy in the land* held by him 
as sir in such mahal at the date of such loss or parting" at a rate of rent such 
as is specified in the section. The Board of Bevenue for these provinces held 
that the right thus created did not arise until the person claiming it lost or parted 
with the whole of his proprietary rights [211] in the mahal. In the case of 
Bhaivani Prasad v. Ghulam Muhammad, (1895) I. L. E., 18 All., 121, a Division 
Bench of this Court pointed out that if this was the meaning to be attributed 
to the words of the section, the object of the Legislature would be easily defeated. 
This is undoubtedly true. I think it is possible to construe the words ** his 
proprietary rights ” as meaning the whole or part of his proprietary rights ; but 
there remains the passage in the section ** shall have a right of occupancy in 
the land held hy him as sir in such mahal at the date of such loss or parting.” 
The learned .Judges who decided the case just referred to do not consider what 
meaning would have to be put on those words if an exproprietary right arises 
when a zamindar parts with a portion only of his proprietary rights. I scarcely 
think that the learned Judges would have held that if a zamindar parted with a 
mere portion of his proprietary rights he would thereby at once become an 
exproprietary tenant of the whole of the sir land which he had held in the 
mahal, and yet that is the apparent meaning of the words used bv the Legis¬ 
lature. To carry out the view of the Division Bench to its logical conclusion, 
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'we should have to read the section as if it ran “ shall have a right of occupancy 
in such portion of the land held by him as sir in such mahalas is proportionate 
to the proprietary interests he has lost or parted with.” This seems to me to 
trench dangerously on legislation. But in view of the consideration that the 
construction put upon the section by the Board of Bavenue would result—to 
use the words of the learned Judges who decided the case of Bhawani Prasad 
~v. Ohulam Muhammad, (1895) I. L. B., 18 All., 121,—in opening a door through 
which it would be possible for evasions of the law to become general in these pro¬ 
vinces, I do not wish to depart from the principle stare decisis, and I concur in 
the order proposed. 

By the Court. —The order of the Court is that the appeal is allowed, the 
judgment and decree of the Lower Appellate Court are set aside, and the suit of 
the plaintiffs is dismissed, but without costs. Appeal decreed. 


NOTES. 

[This was followed in (1910) 39 All., 383 ; (1919) 16 T. C.. 49 (All.). Bee also (1919) 17 
I. O., 692 (All.) ; (1907) 10 O. G., 243.] 


[212] APPELLATE CIVIL. 

The 4th January, 1900. 

Present : 

Mr. Justice Blair and Mr. Justice Burkitt. 

Mehrbano .Defendant 

versus 

Nadir Ali and another.Plaintiffs.* 

Act No. IV of ISSiJ {Transfer of Property Act), section 85 — Mortgage — Prior, 
and subseqtient mortgagees—Eftect of non-compliance with section 85. 

A-prior mortgagee, without making a puisne mortgagee a party to his suit, sued on his 
■mortgage, obtained a decree for sale, sold the mortgaged property, and purchased it himself. 
Subsequently the puisne mortgagee holding a mortgage over the same property brought his 
mortgage into suit without making the prior mortgagee a party, and obtained a decree for 
sale. Held that the puisne mortgagee could not bring the mortgaged property to sale in exe¬ 
cution of such decree. JanJei Prasad v. Kishen Dat, (1894) I. L. R., 16 All., 478, followed. 
The facts of this case are as follows : — 

Dilawar Ali owned 6i biswas of the village in suit. This share he 
hypothecated to Banwari Das by means of four deeds executed on different 
dates in the years 1874, 1875 and 1876. After the execution of at least two of 
these deeds Dilawar Ali mortgaged the same property to Narain Das. Banwari 
Das sued on his deeds before Act No. IV of 1882 came into force, and obtained 
a decree. He did not make Narain Das, the subsequent incumbrancer, a party 
to that suit. Narain Das sued in 1886, and obtained a decree. He did not 
make Banwari Das a party to his suit. Banwari Das, in execution of his decree, 
brought the mortgaged property to sale and purchased it himself. Narain Das 
sold his decree, but when the purchaser attempted to execute it by sale of the 
property, objection was taken by the representatives of Banwari Das, the first 
mortgagee. 

* Second Appeal No. 605 of 1897, from a decree of H. W. Lyle, Esq., Additional District 
Judge of Moradabad, dated the 25th May 1897, reversing a decree of Pandit Raj Nath, 
-Subordinate Judge of Moradabad, dated the find September 1896. 
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The suit, out of which the present appeal arose, was brought by the 
representatives of Banwari Das for a declaration that the decree held by the 
defendant as purchaser from Narain Das could not be executed as against them. 
The Court of First Instance (Subordinate Judge of Moradabad) dismissed the 
suit. On appeal the Lower Appellate Court (Additional Judge of Moradabad) 
reversed the decree of the Subordinate Judge and gave the [213] plaintiffs the 
declaration which they sought. The defendant thereupon appealed to the 
High Court. 

Mr. S. Amiruddin for the Appellant. 

The Hon’ble Mr. Conlan and Maulvi Ghulam Mujtciba iot the Bespondents. 

Blair and Burkitt, JJ. —In this case the contending parties are practically 
the first and second mortgagees or their representatives. The first mortgagee, 
who is represented by the plaintiffs-respondents, sued upon his mortgages, 
obtained decrees for sale, and in execution purchased the mortgaged property. 
To his suit he did not make the puisne mortgagee a party, as he was bound 
to do under the provisions of section 85 of the Transfer of Property Act. The 
puisne mortgagee, who is represented by the defendant-appellant, in bis turn 
instituted a suit upon his mortgage; he did not make the latter a party to bis 
suit. The puisne mortgagee obtained a decree for sale, and has now put up 
and advertised the mortgaged property for sale. Thereupon the plaintiffs, 
the representatives of the prior incumbrancer, have instituted this suit, in 
which they ask for a declaration that that property is not liable to be sold in 
execution of the decree held by the defendant puisne mortgagee. A decree 
has been given by the Lower Appellate Court in terms of the prayer for relief. 
The meaning of the decree under appeal we take to be that the defendant the 
puisne mortgagee cannot bring to sale the mortgaged property in execution of 
a decree in a suit to which the prior mortgagee was no party. If that is the 
meaning of the decree it is, in our opinion, a perfectly right decree. For our 
authority we refer to the case of Janki Ptasad v. Kishen Dat, (1894) I, L. R., 
16 All., 478; at pp. 482, 483. Broadly stated, the effect of the ruling in that 
case is that a mortgagee, who has obtained a decree for sale in a suit to jvbioh 
he did not make other mortgagees parties, cannot bring the mortgaged property 
to sale in execution of that decree. It is immaterial that in the case we have 
just cited the parties who were prevented from bringing the mortgaged property 
to sale were the first mortgagees, and that in this case the party sought to be 
prevented from bringing the mortgaged property to sale is the representative 
of the second mortgagee. Indeed, the case would [214] be, if anything, 
stronger against the second mortgagee than against the first mortgagee. In 
our opinion the defendant-appellant here is not entitled to bring this property 
to sale in execution of the decree for sale which she holds. It may be that in 
a properly constituted suit with a proper array of parties and in a suit in which 
she offers to redeem the prior mortgages the appellant maybe entitled, to bring 
the property to sale after such redemption. As to that matter, however, it is 
unnecessary for us to express any opinion. We think that the decree of the 
Court below as interpreted above is a correct decree. We dismiss this appeal 
with costs. 

Appeal dismissed. 


NOTES. 

[See the notes to (1894) ]R All., 478.J 
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t 23 All. 21«]' 

The 10th January, 1900. 

Present: 

Mb. Justice Knox and Mb. Justice Blair. 

Barkat-un-nissa.Applicant 

versus 

Abdul Aziz.Opposite Party. 

Civil Procedure Code, section 505—Criminal Procedure Code, section 145 — 
Order of Magistrate for maintenance of possession no bar to the 
appointment of a receiver by a Civil Court. 

The fact that there exists in respect of any immoreable property an order of a Magistrate 
passed under section 145 of the Code of Criminal Procedure is no bar to the exercise by a 
Civil Court of the power conferred on it by section 505 of the Code of Civil Procedure of 
appointing a receiver in respect of the same property. 

The facts of this case sufficiently appear from the order of the Court. 

The Hon’ble Mr. Confan, Mr. W. K. Porter and Maulvi Ghulam Mujtaba, 
for the Appellant. 

Mr. S. Amir-ud-din, for the Bespondent. 

Knox and Blair, JJ. —This is an appeal from an order passed by 
the Subordinate Judge of Moradabad on the 29th July 1899, refusing 
to appoint a receiver to certain property, the subject of a suit before 
him. The ground on which the learned Subordinate Judge bases his refusal 
is that in suits like this one before him, there is no rule for the appointment 
of a receiver, and injunctions only are deemed sufficient. He adds that there 
is no reasonable cause for the appointment of a receiver. Now as to the 
circumstances of the case. The respondent Maulvi Abdul Aziz is a 
[218] person who in a prior suit had claimed a declaration from thi os Court 
that one Nurul Haq, munsarim of certain waqf property—the property now 
in shit—had been dismissed from his office of munsarim, that he, Maulvi 
Abdul Aziz, had been appointed as manager in Nurul Haq’s place, and that 
being so, tbecmutawalli, Musammab Barkat-un-nissa, had no right to remove 
him, the said Abdul Aziz, from the managership. The suit brought by Maulvi 
Abdul Aziz against Musammat Barkat-un-nissa and others was fought up to 
this Court with the result that the declaration that Maulvi Abdul Aziz asked 
for was refused and his suit dismissed. This order was passed on the 10th 
May 1899. Upon this the appellant before us instituted a suit for the eject¬ 
ment of Maulvi Abdul Aziz, and after institution applied to the Subordinate 
Judge for the appointment of a receiver under section 503 of the Code of Civil 
Procedure. The order refusing the appointment practically gives no reasons 
for the refusal, and it is not therefore easy to say with authority what it is 
that weighed upon the Subordinate Judge’s mind. The matter has, in another 
form, been already before this Court, as the appellant asked for an appoint¬ 
ment of an ad interim receiver pending the hearing of the present appeal. It 
was then held that the powers of a Civil Court trying an action for ejectment 
were not in any degree controlled by reason of a Magistrate making an order 
maintaining possession on behalf of one of the litigants under section 145 of 
the Code of Criminal Procedure. The reference here made is to an order 
passed by a Magistrate in 1896, whereby the Magistrate, acting under the pro- 

* First Appeal No. 77 of 1899, from an order of Lala Mata Prasad, Subordinate Judge 
of Moradabad, dated the 29th July 1899. 
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visions of section 145 of the Code of Criminal Procedure, decided that Maulvi 
Abdul Aziz was in possession and issued an order declaring him to be entitled 
to possession until “ evicted therefrom in due course of law.” If this was the 
fact which weighed with the Subordinate Judge we can only repeat m 
terms what was said on the 18th November 1899, namely, that the Code of 
Civil Procedure and the powers of Civil Courts under that Code are in no way 
fettered by any order that may be passed by a Magistrate under section 146 of 
the Code of Criminal Procedure. The Magistrate’s order under section 145 is 
only intended to control any period up to the time when the Civil Court takes 
seisin of the matter and passes such orders as may be [216] necessary for 
the protection of the property. In the present case we consider it absolutely 
necessary for the preservation and better custody and management of the 
property that neither of the contending parties should be in possession of it 
until the dispute between them has been fully determined, and that the property 
should remain in the custody of a parson independent of both parties,—a person 
moreover whose position will be that of an officer of the Court appointed 
by and answerable to the Court for all acts done by him during the period of 
his receivership. We accordingly allow the appeal, set aside the order of the 
learned Subordinate .Judge, and send this case back to him to be dealt within 
the light of our instructions and in accordance with the provisions of section 
505 of the Code of Civil Procedure. The appellant will get her costs. Wo 
think it expedient to add that our order is not to be interpreted as an order 
setting aside the order of the Magistrate. The appointment of a receiver should 
be made with the least possible delay, and in order that the Magistrate may 
be aware of the purivew of the order of this Court we direct that a copy be sent 
to him for his information. 

- Appeal decreed. 

NOTES. 

[ In fl913) 40 Cal., 86i2, it was held that unless there was good reason to the contrary, the 
Court should, as a matter of judicial discretion, appoint as its receiver the person al> 
ready appointed by the Magistrate, and in any case, the Magistrate should be informed so as 
to give him an opportunity to withdraw his attachment.] 


[22 All. 210 ] 

REYISIONAL CRIMINAL. 

The Kith .January, 1900. 
Present: 

Mr. Justice Buair. 


Abdullah.Applicant 

versus 

Jitu.Opposite Party.” 


Criminal Procedure Code, sections 87, 88, 89—Absconding offender — 
Proclamation and attachment—Sale of attached property—Title of purchaser. 

Where properly was attached and sold as property of a proclaimed offender under sections 
87 and 88 of the Code of Criminal Procedure, it was he^d that although the proclamation 
was irregular, yet, the property having vested in third parties strangers to the proceedings 
in which the proclamation was made, the sale could not be set aside. 

This was a reference under section 438 of the Code of Criminal Procedure, 
made by the Sessions Judge of Allahabad. The facts out of which the refer¬ 
ence arose are as follows. 

* Criminal Revision No. 813 of 1899. 
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A charge was brought in May 1898 against the applicant Abdullah and 
two other persona. The applicant did not then [217] appear, and the case 
Was tried out against the two others, who ware fined Be. 1 each under 
section 426 of the Indian Penal Code. As regards the applicant, the Magis¬ 
trate who tried the case recorded his opinion that further proceedings need 
not betaken against him, as the matter was a trivial one. Notwithstanding 
this*tbe complainant subsequently applied for process against the applicant, 
which was granted. As the applicant failed to appear, proceedings to enforce 
his attendance were adopted, and finally his property was attached, and some 
bouses belonging to him were sold. The applicant then appeared, and asked 
that the proceedings against him might be stopped, and, in another applica¬ 
tion, that the proceedings for attachment and sale of his property might be 
set aside. In both applications applicant contended that he was protected by 
law. In the first application he contended that the Magistrate’s remarks in his 
judgment, dated the 14th June 1898, virtually amounted to an acquittal, and 
that he could not be tried. On this point the Sessions Judge was of opinion that 
the order of the Magistrate was not an order of acquittal, and that there waa 
no bar to the applicant’s being tried. The Sessions Judge did not in respect 
of the proclamation proceedings find that any irregularities occurred in the 
attachment l)roceedings, except that at the time of attachment the Government 
did not take possession of the houses, as it should have done under section 88 
of the Code of Criminal Procedure, but it left them in applicant’s possession, 
and that even after sale they were apparently still in his possession. He 
was, however, of opinion that the case was one in which it would be appro¬ 
priate to stop all proceedings and to cancel the attachments and sales, and 
to return the sale money to the purchasers. “ The charge against him ” 
said the Judge “ is a very trivial one and resulted in the case of his two 
fellow-accused in a fine of one rupee each only. For such an offence it 
appears to me unnecessary to resort to extreme processes of law which entail 
attachment and sale of houses, &c., &c., and also to revive the charge after so 
long,” The Government Pleader after taking instructions from the District 
Magiatrate agreed that the matter was not one which ought to be pursued any 
further. The complainant, however, opposed this course, urging that the 
applicant was a man of extremely bad antecedents, having several previous 
convictions against him, and [218] that in respect of the very matter in 
question he was at the time bound over to keep the peace and had purposely 
avoided the process of the Court until such time as his bond should have 
expired. Under these circumstances the Sessions Judge referred the case 
to the High Court for orders. 

Mr. li. K. Sorabji, for the Applicant. 

Maulvi Muhammad, Ishaq for the Opposite Party. 

Blair, J. —Three persons were sent before a Magistrate to answer a 
charge under section 426 of the Indian Penal Code. Two of them presented 
themselves, the third was absent. The case was heard against the two 
who were present. Upon their being convicted, the Court showed its 
appreciation of the magnitude of their offence by inflicting on each 
of them a fine of Be. 1. That amount was ordered to be given to the prose¬ 
cutor, and the Magistrate says that it would more than recoup him for any 
damage suffered. The Magistrate also says that in his opinion the matter 
was so trivial that it was not desirable to waste time in pursuing the charge 
against the absent man. A few days after that determination of the case 
against the two, a fresh complaint was lodged against the third man by the 
prosecutor, and the Magistrate rightly held that such a complaint was not 
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barred by any rule of law. The Magistrate entertained the complaint and issued 
his warrant for the arrest of the person charged. After some search had been 
made the Magistrate found that the person for whom the warrant had been 
issued was absconding or concealing himself to evade process, and thereupon 
on the 12th September drew up a proclamation calling upon the person charged 
to appear at the Court House at Allahabad within thirty days of the date of 
proclamation. It is not clear whether there ever was complete publication 
as required by law of that proclamation. The provisions of sub-sections (6) 
and (c) appear to have been complied with upon the 17th September. There 
is nothing to show whether the provisions of sub-section (o) were ever com¬ 
plied with at all. There was no endorsement or statement in writing made by 
the Court validating the proclamation. It is therefore obviously not a 
proclamation according to law. It did not specify a place and a time for the 
appearance of the absent man within thirty days or more from the date of 
the publication. 

I2i9j Apparently some form intended to amount to an attachment was 
gone through, but apparently the property, whatever it was, was allowed to 
remain in the possession of its original owner. A sale took place of what are 
described as houses. Purchasers were found and, I suppose, the purchase 
money was paid. Whether the possession of the property ever passed into 
other hands than that of the original owner is not clear. Now these matters 
were brought to the attention of the District Judge in an application for revi¬ 
sion made by the absent man, and the Judge refers to this Court a statement 
of the facts coupled with a recommendation that further proceedings before 
the Magistrate should be put a stop to, and the attachment and sale be 
cancelled, and the sale money returned to the purchasers. It has been objected 
to the Judge’s recommendation that the applicant in revision before him had 
and has his remedy under section 89 of the Code of Criminal Procedure, which 
enables the subject of such a proclamation as this to prove within two years 
that he had not absconded to avoid the warrant, and that he had not sufficient 
notice of the proclamation to enable him to attend within the time specified 
therein. It seems to me that section 89 proscribes a remedy where the(e is a 
good and legal publication, bat offers no facility for the contesting of the 
legality of the proclamation. The fact, however, remains that a sale has taken 
place; that the purchasers have acquired some sort of title, ^nd I am not 
aware that this Court in exercising its revisional power has ever passed an 
order affecting the title of persons (outsiders) to the legal proceedings in which 
the order is made. I therefore direct that the proceedings before the Magis¬ 
trate go no furthor, and must decline to make the order desired in respect of 
the order of attachment and sale of the property. It will be for the parties to 
seek elsewhere their legal remedies. 


NOTES. 

£ In 27 All., 572, Abdullah brought a successful civil suit to recover the property from the 
purchaser, the proclamation and sale being illegal.] 
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[220] APPELLATE CIVIL. 

The 30th January, 1900. 

Pbbsbnt: 

Mr. Justice Blair and Mr. Justice Burkitt. 

Shiam Lai...Plaintiff 

versus 

Ghhaki Lai and others.Defendants.* 

Act No. IX of 1872 {Indian Contract Act), section 23—Agreement opposed 
to public policy—Contract relating to purchase of land within his 
circle by a patwari—Act No. XIX of 1873 (V.*l^. P. 

Land Revenue Act), section 257. 

Held, that a contract entered into by a patwari for the purchase for his benefit of land 
situated within bis circle is a contract which is opposed to public policy, even though it 
may not be rendered void by the rulen framed by the Board of Revenue for the guidance 
of patwaria. 

This was a salt for declaration of proprietary rights in and for possession of 
oertain zamindari property brought under the following circumstances. The 
plaintiff was at one time patwari of a village called Birari, and, whilst 
occupying that position, had purchased, in the years 1878 and 1882, certain 
property within his circle ; but, inasmuch as such a transaction was forbidden 
by the Buies of the Board of Bevenue, he had made the purchase in the 
name of Udai Bam, his uncle. The plaintiff alleged that during Udai Barn’s 
lifetime the profits of the property were regularly paid to him ; but that after 
Udai Barn’s death the defendants, who were his representatives, denied the 
plaintiff’s title and refused to hand over the profits. Hence this suit. The 
Court of Eirst Instance (Subordinate Judge of Agra) gave the plaintiff a decree. 
The defendants appealed. The Lower Appellate Court (District Judge of Agra) 
decregd the appeal and dismissed the suit on the findings, first, that the 
transaction in question was absolutely forbidden by the Buies of the Board 
of Bevenue, which had the force of law, and, secondly, that the transaction 
was opposed to public policy. The plaintiff appealed to the High Court. 

Munshi Ram Prasad and Pandit Sundar Lai, for the Appellant. 

Pandit Moti Lai Nehru, for the Bespondent. 

Blair and Burkitt, JJ. —It is unnecessary for us to set forth the facts of 
this case, which will ha found in the judgment of the [221] Court below. The 
Lower Appellate Court is wrong in saying that the patwaris’ rules in force 
in 1878 and 1882, issued by the Board of Bevenue with the sanction of 
the Government, had the force of law. In that matter the learned District 
Judge is clearly mistaken. Under section 257 of Act XIX of 1873, the only 
rules which, after publication in the AT.-IT. P. Gazette, acquire the force of 
law, are the rules mentioned in els. (a) and {b) of that section, and they are 
rules to be made by the Local Government itself. If the rules as to patwaris 
be assumed to have been made under cl. (c) of that section, they clearly have 
not the force of law, and practically would be no more than departmental 
rules made by the Board of Bevenue with the sanction of the Local Govern¬ 
ment. In this matter, therefore, the Court below was wrong. 

* Second Appeal No. 672 of 1897, from a decree of F. W. Wells, Esq., District Judge 
of Agra, dated the 26tfa June 1897, reversing a decree of Maulvi Syed Siraj>ud-din, Subordi¬ 
nate Judge of Agra, dated the 31st March 1897. 
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But though, in our opinion, the Court below was wrong in that matter, it 
does not follow that its decision must be set aside. The learned Judge has 
held practically that the contract relating to purchase of land within his circle, 
made by the patwari for his benefit, is opposed to public policy. In our 
opinion that finding is correct. The learned Judge very properly puts it that 
** it is the duty of a patwari to keep impartially the accounts of zamindars and 
tenants or between zamindars with conflicting interests ; and further *thafe 
*' no patwari can do his duty properly if he has a direct interest in property in his 
circle.” We think that these remarks are well founded. They show how the 
interest of a patwari, who has acquired a proprietary title to land within his 
circle, conflicts with his duty as a patwari bound impartially to record matters 
of most vital importance to both zamindars and tenants. In the present case 
the plaintiff admits that having contrary to the rules purchased land \n his 
circle, ho, with the object of concealing that purchase from his superiors, took 
the conveyance in the name of another person. The representatives of that 
other person are the defendants to this suit. Their predecessor in title was, 
according to the plaintiff, an active party to this transaction, which transaction 
wo regard as being entered into for purposes opposed to public policy. For 
the above reasons we concur in the decree of the Lower Appellate Court 
dismissing the plaintiff’s suit, and we dismiss this appeal with costs. 

Appeal diamiised. 


MOTES. 

( This was followed in (1901) 27 All., 73 (contravention of deparmontal rules prohibiting 
purchase of property by a police officer) ; (1912) 151. G., 933 (Nag.) (patwari dnly inconsistent 
with lending money). In (1902) P. R., 96, a contravention of Army Regulations which had 
not the force of law was hold not to render the transaotiou void.] 

[232] The 5th February, 1900. 

Present: 

Mr. Justice Burkitt. 


Kamlapat and another.Defendants 

versus 

Baldeo and others.Plaintiffs. 


Execution of decree—Suit tinder section 231 of the Civil Procedure Code — 
Suit decreed—Appeal by decree-holders—Death of one of two joint 
decree-holders—Abatement of appeal. 

A suit was instituted against two joint decree-holders under section 283 of the Code 
of Civil Procedure for a declaration that certain property which had been attached by them 
belonged to the plaintiffs, and was not liable to be taken in execution of the decree. The 
suit was dismissed by the Court of First Instance, but decreed by the Lower Appellate Court. 
The decree-holders appealed, but during the pendency of the appeal one of them died and 
no steps were taken to bring his representatives on the record within the presoribod period. 
Held, that the appeal abated. Ohamandi Lai v, ylmtr Begam, Weekly Notes, 1894, p. 22, 
referred to. 

The facts of this case sufficiently appear from the judgment of the Court. 
Munshi Gulzari Lai, for the Appellants. 

Maulvi Ohulam Mujtaba, for the Bespondents. 

’Second Appeal No. 70 of 1899, from a decree of Pandit Raj Nath, Subordinate Judge 
of Mainpuri, dated the ISih October 1898, reversing a decree of Babu Ghajju Mai, Munsif of 
Mainpuri, dated the 19th May 1897. 
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Borkltt, J. —In this case the plaintiffs, now respondents, ins.tituted a suit 
against the defendants, now appellants, to have it declared that certain pro¬ 
perty attached by the defendants in execution of a money decree against the 
father of the plaintiffs belonged to the plaintiffs, and was not liable to be taken 
in execution of the decree against their father. The suit was dismissed by the 
Court of First Instance, but was decreed on appeal by the Subordinate Judge. 
Froilh that decree the unsuccessful defendants (the decree-holders Kainlapat 
and Musammat Anandi) preferred a second appeal to this Court. 

That appeal came on for hearing before me sitting alone, and having 
heard the parties I referred an issue to the Lower Appellate Court under 
section 566 of the Code of Civil Procedure. The Subordinate Judge in reply 
returned the issue without any finding. lie reported that Kamlapat, one of 
the appellants, had died, and that therefore he was unable to proceed to the 
trial of the issue remitted to him. The fact of Kamlapat’s death was not 
known when the appeal originally came on before me for hearing. 

[223] Under the above circumstances it is contended for the respondents 
that the appeal has now abated, and I have to decide whether that contention 
is well founded or not. 

It is not denied that more tlian six months have elapsed since the death 
of Kamlapat, and admittedly no application either by the co-appellant, 
Musammit Anandi, or by anyone on behalf of the representatives of the 
deceased appellant, to have his representative brought on the record, has been 
made. So primd facie it would appear that the appeal must be hold to have 
abated. It is contended, however, that the right to proceed with the appeal 
has survived to the co-appellant, Musammat Anandi, and that I .should act as 
provided in section 362 of the Code of Civil Procedure. The argument is that 
as the money decree passed in favour of Kamlapat and Musammat Anandi 
was a joint decree, Musammat Anandi is, under section 231 of the Code of 
Civil Procedure, entitled to sue out execution of the entire decree for the 
benefit of all the joint decree-holders and of the representatives in interest of 
any dtjoeased joint decree-holder, and that the right to proceed with the appeal 
in the'absence of any representative of her co-appellant has therefore survived 
to her. The reply to this argument is that the proceedings now before me are 
not proceedings in execution of a decree, but are appellate proceedings in a 
suit to which section 231 has no application. What I have to decide is not 
whether Musammat Anandi alone could prosecute execution proceedings under 
section 231, but whether the right to appeal from the Subordinate Judge’s 
decree in a suit in which she and her deceased co-appellant, Kamlapat, were 
unsuccessful defendants, survives to her within the meaning of section 362 of 
the Code. In my opinion that question must be answered in the negative. 
In the case of Ghamandi Lai v. Amir Begam, Weekly Notes, 1894, p. 22, it 
was distinctly laid down that a Court hearing an appeal should have before it 
all persons whose interests might be affected by the decree in appeal. Now 
here there were two persons, Kamlapat and Musammat Anandi, both equally 
interested to procure a reversal of the decree of the Subordinate Judge by 
which their suit was dismissed. One of those per-sons died more than six 
months ago after they had appealed to this Court against the [224] decree of 
the Subordinate Judge. No application has been made to bring hi.s i-epresen- 
tative on the record It has not been shown or even alleged that the deceased 
Kamlapat left no legal representative, or that the surviving appellant, 
Musammat Anandi, is such representative. It is moat unlikely that she 
could be Kamlapat’s legal representative. On this state of facts there are no 
materials on which 1 can find that the right to prosecute the appeal survived to 


DgALL..—109 
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Musammat Anandi alone. I must therefore hold that the appeal has abated. 
« 

1 accordinaly dismiss it with costs. 

Appeal dt ami seed. 


NOTES. 

[ This was overruled in (1902) 26 All., 27; but see (1909) 4 I. C., 386; (1906) 8 C. L. J., 
393; 11 0. W. N., 504; (1900) 23 All., 22; (1913) 21 I. C., 951 (Punjab).l 

C at All. ta4 ] 

The 8ih February, 1900. 

Present: 

Sir Arthur Sthachey, Knight, Chief .Justice, and 
Mr. .Justice Baner.ii, 

(jobardhan Das.Defendant 

versus 

.Jai Kishen Das.Plaintiff.’*' 

Act No. IX of 1872 {Indian Contract Act), sections IS, 16, 19 — Contract — 

Undue influence —Coercion— Civil Procedure Code, sections 622, 626 — 
Award—Validity of award—Award purporting tc.be a considered 
award of the arbitrators, but really an agreement between 
the parties to the submission. 

Under section 16 of the Indian Contract Act, 1872, as it stood before it was amended by 
Act No. VI of 1899, it is not suflioient, in order to render a contract voidable on account of 
undue influence, that the party claiming to avoid the contract should have been at the time 
be entered into it in a state of fear amounting to mental distress which enfeebled the mind : 
but there must further be action of some kind, the employment of pressure or influence by 
or on behalf of the other party to the contract. Jones v. Merionethshrie Building Society, 
L. R., 1892, 1 Ch., 173, referred to. 

Whore an award which purported to bo a considered award of the arbitrators framed 
after consideration of the statements of the parties and the evidence of witnesses was found 
in reality to be merely the adoption by the arbitrators of an agreement arrived at and signed 
by the parties to the reference, it was held that this would not prevent the award being a 
valid and binding award between the parties. 

The facta of thia case ai’o fully stated in the judgment of StraCHBT, C. J. 

Babu Jogindro Nath Chaudhri, and Munshi Jwala Prasad, for the 
Appellant. 

Pandit Sundar Lai, for the Respondent. 

C226] Btraohey, C. J. —This is an appeal from a decree passed in accord¬ 
ance with an award which was ordered to be filed under section -526 of the 
Code of Civil Procedure. Having regard to the construction which has been 
placed upon the last paragraph of section 522, with which section 526 must 
ho read, the only ground upon which such an appeal will lie is that there has 
been no award in law or in fact on which a decree could legally be passed. 
The only grounds upon which the award was contested in the Court below 
and in this Court are—^(1) that by reason of coercion or undue influence exer¬ 
cised on the mind of the appellant there was no valid submission to arbitra¬ 
tion ; and (2) that there was no award in the sense of a judicial determina- 

• First Appeal No. 76 of 1898, from a decree of Babu Nil Madhab Roy, Subordinate 
Judge of Benares, dated the 36tb November 1897. 
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tiion by the arbitrators of the matters submitted, but the arbitrators merely 
aooepted a settlemeut df those matters by other persous, and meohanically 
signed an award which was put before them for their signature. 

Now as regards the tirst point, no question of coercion properly so-called 
arises in this case. Coercion is defined in section 15 of the Indian Contract 
Act.^ It is clear that coercion as thus defined implies a committing or threat¬ 
ening to commit some act which is contrary to law. No such act is alleged 
to have been committed or threatened in the present case. Therefore ooercion 
may be put out of the question altogether. The question of undue influence 
requires further consideration. We must apply the definition of undue influence 
contained in section 16 of the Contract Act, as it stood before its amendment 
hy section 2 of Act No. VI of 1899. The only part of section 16 which 
has been suggested as applicable here is the second clause, which provides 
that undue influence is said to be employed " when a person whose mind is 
enfeebled by old age, illness, or mental or bodily distress, is so treated as to 
make him consent to that to which, but for such treatment, he would not 
have consented, although such treatment may not amount to coercion.” If 
the appellant's consent to the submission was caused by undue influence as 
thus defined, the contract was voidable at his option under section 19. Now 
the circumstances under which the submission was entered into were these. 
There had been certain dealings between the appellant Gobardhan Das and 
one Gopal Das, the son of the plaintifl'-respondent Jai Kishen Das. Gopal 
Das was a young man of [226] twenty-two. The appellant was his cousin. 
It appears that the appellant got Gopal Das to execute a deed of sale of Gopal 
Das’share in certain ancestral property. There were two deeds, one was taken in 
the name of Gohind Das, a relative of the appellant, and after that there was a 
further deed executed by Govind Das in the appellant’s favour. On the 26th 
November 1896, a complaint was filed before a Magistrate by Gopal Das 
against Gobardhan Das, in which he charged the appellants with offences of 
criminal breach of trust and cheating under the Indian Penal Code in connec¬ 
tion with the execution of the deeds, and on the following day, the 27th, the 
CourCdirected that the case should be sent to the police for investigation. 
While it was still under investigation the submission now in question was 
executed on the 4th December 1896. The submission is signed by Jai Ktshen 
Das and the appellant Gobardhan Das. It recites a dispute between the 
executants ; it atatss that “ the parties are ready to have recourse to tbe Civil 
and Criminal Courts,” and that therefore, at the request of some of the rela¬ 
tives of the parties, in order to settle the matter, they appoint certain persons 
as arbitrators, and declare that they will accept whatever award the arbi¬ 
trators may honestly make with respect to the dispute relating to the sale deeds. 
On the next day, that is, the 6th December, the complainant Gopal Das pre¬ 
sented an application to the Magistrate, in which, referring to his complaint, 
ho stated that he could not adduce evidence in the case, and, as the police 
had not as yet taken any proceedings, he prayed that the case might be struck 
off and his original application returned without any further inquiry. The 
only order then made was that the application should be sent to tho police. 
Matters remained in that position at the time when the award was made on 
the 24th December 1896, and ultimately, on the 7th January 1897, the 
Magistrate made an order to the effect that the complainant did not desire to 
proceed further with the case, and virtually shelving the complaint altogether. 
The award and the decree thereon were in the respondent’s favour. 

Now dealing first with the submission of the 4th December, we have to see 
whether there is sufficient evidence to justify the conclusion that the ap- 
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pellanfs consent to it was obtained by undue [227] influenoe employed for the 
purpose. Returning to section 16, the question is—Does the evidence show 
that the appellant, while his mind was enfeebled by mental distress, was so 
treated as to make him consent to that to which but for such treatment he 
would not have consented ? The appellant has given evidence himself as to 
tile circumstances in which his consent was given. All he says on that point 
is this :—" I executed the arbitration agreement, having been induenc^ by 
the criminal case. If I had not affixed my signature, those persons would have 
got me punished. It was through this fear that I executed the deed of agree¬ 
ment." That is all he says. I have no doubt that the reason why ho executed 
the submission was his fear of the criminal proceedings. A complaint was 
pending which had been made only a few days before. The submission itself 
refers to criminal proceedings. Having regard to these facts and to the further 
circumstances of Gopal Das’ application practically abandoning the complaint 
on the very day after the execution of the submission, there can be no doubt 
that there was an implied agreement between the parties that if the appellant 
agreed to the submission the prosecution should be dropped, and that this, so 
far as the appellant was concerned, was the main object of the submission. 
.\s I have oaid, I have no doubt that at the time when he executed the submis¬ 
sion he was to some extent, at all events, in fear of the criminal proceedings, 
but ho does not say a word to suggest the conclusion that the plaintiff or any¬ 
one else took advantage of his state of mind to apply any pressure or exercise 
any intluenco to procure his consent. It cannbt be held that a state of fear by 
itself constitutes undue intluonoe. Assuming a state of fear amounting to 
mental distress which enfeebles the mind, there must further be action of some 
kind, the employment of pressure or influence by or on behalf of the other 
party to the agreement. In the case of Jones v. Merionethshire Building Society, 
L. K., 1892, 1 Ch., 173, Howen, L. J., appeared inclined to the view that, 
given an agreement in consideration of a promise not to prosecute, it was a 
necessary or at least a reasonable inference of fact that undue influence or 
pressure must have been exorcised and must have operated towards obtaining 
the agreement. See page 186 of the report. J3ut the other [228] fjords 
Justices concurred with Mr. Justice Vauguan WILLIAMS in the Court below 
in holding that there was practically no evidence of pressure or undue influenoe, 
although undoubtedly there was fear and undoubtedly an agreement not to 
prosecute. In India we must apply the definition of undue influence contained 
in the Contract .Act, section 16, and taking the statements of the appellant as 
they stand, it appears to me that there is no sufficient evidence of the facts 
required by the second clause of that section. That disposes of the objection 
to the award so far as the submission is concerned. 

Now with regard to the awai'd itself, both the arbitrators have given their 
evidence and they describe what they did. Their procedure was certainly 
singular in one respect. One Gulab Das, the father-in-law of the appellant, 
appears to have interested himself in the matter and he told Ballabh Das, 
one of the arbitrators, that the arbitrators need not trouble themselves 
as he would bring the award and have it signed. Ue and other relatives of the 
parties seem to have come to a settlement of the matters in dispute. They 
drafted an award, and Gulab Das and others, including the appellant, took 
a fair copy of the award to the arbitrators for signature. The arbitrators sign¬ 
ed the award, and at the end both parties signed it also, and stated that they 
accepted the award. The arbitrators further state that at the same time the 
award was read out and that the appellant heard it road. They say that they 
held no meetings and gave no consideration to the*matter because they thought 
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ibat bhe dispute had been amioably settled with the consent of the parties in 
aooordanoe with the draft award, and that in substance they adopted the draft, 
and gave their award in aooordanoe with the settlement agreed to by both 
parties. If the award really represented a settlement agreed to by the parties, 
I see no objection to the draft being adopted and the award being made by the 
arbitrators in accordance with the settlement, any more than I see any objec¬ 
tion lio a Court passing a decree in accordance with an agreement arrived at by 
the litigants. The only peculiarity here is that the award on the face of it 
professes to be, not the adoption of a settlement arrived at by the parties, but 
the result of a judicial consideration by the arbitrators themselves of the 
issues which they formulate, on the [229] statements of the parties and 
on the depositions of certain witnesses ; whereas it is clear that they took no 
evidence and did not hold any sittings at all. But they signed the award, and 
the conclusion which they thus signed was accepted by the parties, who of 
course knew perfectly well how the settlement had been arrived at, and the 
award drawn up. 

But it is said that in that agreement for the settlement again undue 
influence was exercised, so that even if there was no objection to the sub¬ 
mission, still there was no valid agreement upon which the arbitrators could 
make their award, and that the arbitrators therefore could not make their 
award in accordance with the so-called settlement, but ought to have decided 
the dispute irrespective of it altogether. Having read the evidence the conclusion 
at which I have arrived is that there is no satisfactory proof of the exercise 
of undue influence in obtaining the signature of the appellant to the award. 
It is clear that the appellant told the arbitrators at the time that he accepted 
the award. He himself asked the arbitrators to sign the award after hearing 
it read. His statement that he signed a blank paper is clearly untrue. No 
doubt he states in his evidence :—“ People said to me that they would get the 
criminal case struck off if I affixed my signature to the arbitration award. It 
was for this reason that I affixed my signature to it- By the word ‘ people ' I 
mean the following persons;—Har Kishen Das and Barjiwan Das.” That is 
all the evidence by which he seeks to establish his plea of undue influence in 
the obtaining of his signature to the award. Harkishen Das is a relative of 
his own, related to him quite as closely as to the respondent /ai Kishen. There 
is nothing to show that Barjiwan Das had any special connection with Jai 
Kishen rather than with the appellant. I think that there is nothing to show 
the exercise of undue influence in the settlement upon which the award was 
made or in the signing of the award, and, that being so, the arbitrators were 
competent to give the award in the way they did give it with the knowledge 
and consent of the parties. The award was valid, and consequently no appeal 
from the decree founded on it can be maintained. 

I think it desirable to state that I might have taken a very diff erent view 
of the submission and the award if the objection [230] had been taken in either 
the Court below or in this Court that the submission was void as being in part 
for an unlawful consideration, or for an object opposed to public policy within 
the meaning of section 23 of the Contract Act. It might very well have been 
contended that the submission had for its object the stifling of a prosecution 
for offences not compoundable under the provisions of the Code of Criminal 
Procedure, and if any such objection had been made, the judgments of the 
Court of Appeal in Jones v. Merionethshire Building Society, L.R., 1892, 1 Ch., 
173, of Mr. Justice STIRLING in Lound v.Grimwdae, L.R., 39 Ch. D., 605, 
and of the Madras High Court in Srirangachariar v. Bamasami Ayyangar, 
(1894) I. L. R., 18 Mad., 189, • would have required serious consideration. No 
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such defence or issue has, however, been raised, and I do not think we should 
go out of our way to raise it for the appellant, when neither this Court nor 
the Court below has been asked to do so. 

I think this appeal should be dismissed with costs. 

Banepji, J. —I also would dismiss the appeal. It was not the appellants’ 
case in the Court below, nor is it his case in this Court, that the agreement 
of submission to arbitration is void on the ground that the object or the con¬ 
sideration of the agreement is unlawful, that objector consideration being the 
stifling of a criminal prosecution. No issue vvas joined on thit point in the 
Court below, and no plea lias been urged in the memoranium of appeal to this 
Court to that effect. It is not necessary, therefore, to cotnider that question in 
this appeal. 

The only ground, upon which the validity of the submission was ques¬ 
tioned wa.s that of coercion, or undue influence. It is clear that there was no 
coercion, and on the evidence it cannot be held that there was undue influence 
within the meaning of section 16 of the Contract Act. On this point I agree 
with the observations of the learnel Chief Justice and have nothing to add. 

As regards the award itself, the evidence shows that it embodies the result 
of a settlement come to hy the parties to which hath of them oinsented. They 
signed the award as indicating their acceptance of it, and it has not been proved 
that the appellant’s consent to the settlement was procured hy undue influence. 

- Appeal dismissed. 


NOTES. 


I There was an amendment in 1899 by which a new section was substituted for sec. 16 
of the Indian Contract Act, 1S72. The decision would bo the same under it (Pollock and 
Mulla, 1913, III Edii. p. 81). 

Sec also (1907) 1 8. L. R., 47 ; (1904) I>. R., 82 ; (1909) 11 C. L. J., 1.31. 

As regards the binding character of awards, see also (1913) 20 1. C., 355 ; (1914) 22 I. C., 
412.] 

[231] The 14th November, 1899. 


Present: 


Sir Arthur Strachey, Knight, Chief Justice, and 
Mr. Justice Banerji. 


In the matter of the petition of Durga Prasad.’' * 


Civil Procedure Code, sections d/H, — Appeal—Devolution of interest 

pending appeal—Array of parties in appeal. 

By virtue of the first portion of section 682 of the Code of Civil Procedure, section 372 
of the Code applie.s to appeals in oases of assignment, creation or devolution of any interest 
pending the appeal otherwi.so than by death, marriage or in.solvenoy. In the matter of 
the petition of Sarat Chandra Stng/i, (1896) 1. L. R,, 18 .Ml., 286, followed. Rajaravi 
Bhagwat v. Jibni, (1884) I. L. R., 9 Bom., 151, and Rainji Morarji v. J. E. Ellie, (1896) 
I. L. R., 20 Bom., 167, referred to. The Collector of Muzaffnr Nagar v. Husaini Begam, 
(1895) I. L. R., 16 All., 8R, distinguished. 

This was an applicatiun in a second appeal to substitute as respondent a 
person who alleged that he had during the pendency of the appeal purchased 
the decree in dispute from the successful plaintiff respondent. The facts of the 
case sufficiently appear from the order of Chief Justice. 

Pandit Sundar Lai, for the Applicant. 

Babu Satish Chandar Banerji, for the Defendant-Appellant. 

• Application in Second Appeal No. 712 of 1898, dated November 14th, 18997 ^ 
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S.tFachey, C. J. —In this case an application is made that the name of the 
applicant may be placed on the record of an appeal pending in this Court in 
place of the original respondent. 

The original respondent was the successful plaintiff in the suit. The appli¬ 
cant claims to be placed on the record as the assignee of the decree from the 
original respondent. It is not denied that he is such an assignee, and that the 
assignment was effected shortly after the institution of the appeal. 

The application is opposed by the appellant on the ground that this Court 
has not the power at the stage of appeal to substitute for the original respond¬ 
ent the person who claims as assignee of the decree. That objection is based 
on certain observations made in a judgment of this Court in the Collector of 
Muzafiarnagar v. Huaaini liegam, (1895) I. L. R., 18 All., 86. 

Now that judgment appears to me to be clearly distinguishable. In the 
first place, it appears from the last paragraph of the judgment that the obser¬ 
vations which have been relied upon were obiter,a,sthe application was dismissed 
solely on the ground that [232] the assignee, who was the only person appa¬ 
rently interested in maintaining or entitled to support the decree obtained by 
the original respondent, objected to being made a party. In the second place, 
the observations relied on were expressly limited to an expression of a doubt. 
In the third place (and this is the most important ground of distinction), the 
devolution of interest there did not take place pending an appeal, but between 
the passing of the decree in the Court below and the presentation of the appeal 
to this Court. It is not necessary for us to express any opinion one way or 
another as to whether, in a case of such devolution, we should follow the obser¬ 
vations of the learned Judges in that case ; but it is clear that their reasoning, 
especially in regard to the words “ pending the suit ” in section 372 of the Code, 
had reference to the particular circumstances of that case, and especially to 
the fact that the devolution of the interest took place before any appeal was 
instituted, and not while any suit or appeal was actually pending. On the 
other hand the decision of Mr. Justice BaNERJI in In the matter of the petition 
of Sar;at Chandra Singh, (1896) I. L. R., 18 All., 285, is precisely in point. I 
entirely agree with the view expressed in that case. 

It may be, as was pointed out in the earlier of the two cases I have men¬ 
tioned, that by reason of the concluding words of section 582 the word " suit ” in 
Chapter XXI could be held to include an appeal in proceedings arising out of 
the death, marriage or insolvency of parties, and therefore would not include an 
appeal in such proceedings as section 372 contemplates, which do not arise 
out of death, marriage or insolvency. But that does not make inapplicable 
to section 372 as well as to other parts of the procedure of Courts of First 
Instance the earlier part of section 582; so that although in section 372 the word 
" suit ” may not include an appeal, the appellate Court nevertheless has in 
appeals as nearly as may be the same power as a Court of First Instance has 
under section 372 in a suit. Any other view would, I think, lead to obvious 
anomalies. To take the present case,—the assignee is given by section 232 a 
power, subject to the discretion of the Court, to have the decree executed in the 
same manner and subject to the same conditions as the original respondent, and 
it [238] seems improbable that the assignee should have an express power of 
executing the decree and absolutely no power at all to defend that decree when 
attacked in appeal. I think it was to avoid that anomaly, among others, that 
the Legislature enacted the earlier part of section 582. Other anomalies are 
pointed out by Mr. Justice Banerji in his judgment. If there is no way to 
enable this applicant to be brought upon the record as respondent to the appeal, 
the result is that the appeal •will go on against the original respondent who nc 
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longer holds the decree attacked and has no longer any interest in defending it. 
Presumably the appeal would be dealt with ex parte, the only person inter¬ 
ested in maintaining the decree having no opportunity to support it, and yet, 
the assignment having taken place during the pendency of the appeal, the 
applicant, though unable to support the decree, might nevertheless be held 
hound by its reversal. A similar anomaly would be the result if the assignor 
instead of having succeeded in the Court below had lost, had appealed agkinst 
the decree, and afterwards had assigned his rights. The view that the Court 
has the power in appeal to bring on the record the assignee of the original res¬ 
pondent is supported by decisions of the Bombay High Court in Rajatam 
Bhagtoal v. Jibai, (1884) 1. L. R., 9 Bom., 151, and Ramji Morarji v. J. E. Ellii, 
(1895) I. L. R., 20 Bom., 167. For these reasons I am of opinion that this 
application should be granted by adding the name of the applicant as respon¬ 
dent to the appeal along with the original respondent. The applicant will get 
costs of this application. 

Banerji, J. —1 adhere to the view I expressed in Li the matter of the 
petition of Sarat Chandra Singh, (1896) 1. L. R., 18 All., 285, and hold that, by 
virtue of the first portion of section 582, section 372 applies to appeals in cases 
of assignment, creation or devolution of any interest pending the appeal other¬ 
wise than by death, marriage or insolvency. That view is supported by the 
rulings of the Bombay High Court to which the learned Chief Justice has 
referred. In the case of The Collector of Mmaffarnagar v. Tlusaini Begam, 
(1895) I. L. R., 18 All., 86, the question with which we have to deal in this case 
was not decided. 

1 agree in the order proposed by the learned Chief Justice. 


[284] REVISIONAL CRIMINAL. 

The bth February, 1900. 

Present: 

Mr. Justice Airman. 

Isnii Prasad Singh and others.Applicants 

versus 

Umrao Singh.Opposite Parties.'’ 

Act No. XTjV oj 1860 {Indiati Penal Code), section 499 — Defamation —State¬ 
ment made by an accused person in an application to a Court—Statement made 
in good faith for protection of the interests of the person making it. 

In an application for tho transfer of a criminal case the applicant.s alleged, with some 
apparent reason, that the case bad been falsely got up against them by the complainant at 
the instigation of one Umrao Singh in order to prejudice them in their defence in a civil 
•suit which Umrao Singh had caused to be brought against them. Held that this statement 
did not amount to dafamation—not because of the application of any principles of English 
law, for such principles did not apply to prosecutions for defamation under the Indian Penal 
Code—but because the statement fell within the ninth exception to section 499 of the Indian 

* Criminal Revisional No. 789 tif 1899, 
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Penal Oode. Queen-Empress v. Balkrishna Vitkal, (1893) I. L. E,, 17 Bom., 573; In re 
Nagarji Trikamjl, (1894) I. L. R., 19 Bom., .340 ; Queen v. Pursoram Doss, (1865) 3 W. E., 
Cc. E., 45; Qreene \. Delanney, (1870) 14 W. E., Cr. E., 27; and Abdul Hakim v. Tej Chandar 
Mukarji, (1881) I. L. E., 3 All., 815, referred to. 

The facts of this case sufficiently appear from the judgment of the Court, 

. Mr. E. A. Howard, for the Applicants. 

Babu Satya Chandar M%ikerji, for the Opposite Parties. 

Aikman, J.—Proceedings had been instituted at the instance of one 
Balwant Singh against lauri Prasad Singh and six other persons to hare them 
bound over to keep the peace. Whilst the case was pending in the Court of a 
Magistrate of the first class, a petition was presented to the District Magistrate 
by Isuri Prasad Singh and the others, asking that the case might be 
transferred to some other Court, and that a local inquiry might bo made. In 
this petition it was alleged by the petitioners that one Umrao Singh had got 
Balwant Singh falsely to institute the proceedings against them in order to 
prejudice them in their defence to a civil suit which Umrao Singh had 
caused to be brought against them. Umrao Singh coming to know of this, 
[235] prosecuted the petitioners for defamation. They have been convicted 
under section 500, Indian Penal Code, and sentenced, Isuri Prasad Singh to a 
fine of Rs. 10, and the others to a tine of Rs. 2 each. Both parties applied to 
the Sessions Judge—Umrao Singh asking that the case should be reported to 
this Court with the view of having the sentences enhanced, and the accused 
asking that the case should be reported with the view of having the convic¬ 
tions quashed. 

The learned Judge has forwarded the case for the orders of this Court. 
He stated that, in his opinion, the convictions were right, and that it appears 
to him that they should either bo set aside as bad in law, or that the sentence 
imposed on Isuri Prasad should be enhanced. 

There is no doubt that the expressions used by tlie accused in their peti¬ 
tion ♦■•o the District Magistrate are in themselves defamatory. But the 
expressions complained of are undoubtedly pertinent to the case which was 
pending against the accused in the Criminal Court. According to English case- 
law the accused could not therefore be proceoiled against, either civilly or 
criminally, for using those expressions. 

There are decisions of the Bombay and Madras High Courts which, apply¬ 
ing the principles of English law, hold that witnesses and counsel cannot be 
prosecuted for defamatory statements made by them as such. In one case, 
however, in the Bombay High Court, Qtteen-Empress v. Balkrishna Vithal, 
(1893) I. L. R., 17 Bom,, 573, Tblang, J,, expressed an opinion that 
according to correct principles of construction the meaning of the words of 
the section of the Indian Penal Code, defining defamation, should not be 
limited so as to exclude therefrom any evidence given by a witness before a 
Court of Justice. And in a subsequent case In re Nagarji Trikamji, (1894) 
I, L. R., 19 Bom., 340, in which a pleader had been convicted of defamation 
for having, in defending his client, described the witnesses for the prosecu¬ 
tion as “ loafers,” JaHDINE and FaRRAN, JJ., said tliey were inclined to 
share the doubts expressed in the previous case by Telang, J., and acquitted 
the pleader, not on the ground of English law, but because they held that his 
case was covered by exception 9 to section 499 of the Indian Penal Code. 
The case [236] of Queen v. Pursoram Doss, (1865) 3 W. R., Cr. R., 45, was 
somewhat similar to the present. In that case it was contended that a defend¬ 
ant in a criminal case was not‘tongue-tied, but might make use of any remarks, 
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however defamatory per se, with perfect equanimity and proteotion from 
indictment or action. As to this plea Kemp, J., remarked This may or 
may not be so, but the present ease is governed by the provisions of the Indian 
Penal Code,” and in this opinion Gloveb, J., concurred. In a criminal revision 
case, (1870) 14 W. R., Cr. R., 27, Phbab, J., observed;—" If the facts which 
are the subject of the complaint fall within the limits of the definition in section 
499, construed, as the section ought to be, according to the plain meaning of 
the words therein used, and if they are not covered by any of the exceptions to 
be found in the Code, then in my judgment they amount to defamation quite 
irrespective of what may be the English law on the subject; ” and in this 
observation .JACKSON, J., concurred. 

It may be true that the principles of public policy which, according to 
English law and some Indian decisions, ought to guard the statements of counsel 
and witnesses apply with equal force to the statements made by accused persons 
for their own protection. But, as was remarked in the o&se Abdul Hakims. Tej 
Chandar Mukarji, (1881) I. L. R., 3 All., 815, when there is substantive law 
which can be appealed to for information and guidance, the safer course is to 
look there to ascertain some intelligible rule or rules by which the determina* 
tion of cases like the present should be regulated. The Indian Legislature 
might, had it chosen, have so framed section 499 of the Indian Penal Code as 
to afford to parties, counsel, and witnesses in this country the same protection 
against indictment for defamation which they have in England. The fact 
remains that it has not seen fit to do so. This case therefore must', I hold, be 
decided according to the Indian Penal Code. 

The words used in the petition being in themselves defamatory, the convic¬ 
tion under section 500 of the Penal Code was right, unless it can be shown that 
the accused are protected by one or other of the exceptions to section 499. The 
only [237] exception at all applicable to this case is the ninth, which enacts 
that it is not defamation to make an imputation on the character of another, 
provided that the imputation be made in good faith for the protectioh of the 
interest of the person making it. 

In this case it is clear that thb imputation was made, for the proteotion 
of the interest of the accused. The question remains—Was it made in good 
faith ? In the case In re ISIagarji Trikamji, (1894) I. L. R., 19 Bom., 340, the 
Judges remark at p. 349 of the judgment:—“In considering whether there 
was good faith, i.e., under section 52, due care and attention of the person making 
the imputation must be taken into consideration.” This 1 understand to mean 
that in considering the amount of care and attention required to establish good 
faith, regard must be had to the position in which the person making the 
imputation stands at the time he makes it. In the present case the Magistrate 
says in his judgment “ the accused ought to have ascertained whether the facts 
mentioned by them in the aforesaid petition were true : and it was necessary 
for them to prove in this case that those facts were true, but they have failed 
to do so.”' This I hold to be an incorrect view of the law, inasmuch as, 
considering the position in which the accused stood, it is requiring from them 
an undue amount of care and attention to call upon them to substantiate all 
that they deemed it necessary to say for the protection of their interests. The 
accused may have been quite mistaken in thinking that Umrso Singh had caused 
Balwant Singh to institute the proceedings against them. But I think the 
evidence adduced by them as to the enmity borne against them by Umrao 
Singh, the connection between him and Balwant Singh, and other circumstances, 
is sufficient to show that it was not unreasonable for them to entertain the 
belief that Umrao Singh was the real instigator 6f the proceedings. I am of 
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opinion thafc the aooused are protected by the ninth exception. I quash the 
convictions and direct that the fines, if paid, be refunded. 

NOTES. 

C This decision was followed in 29 All., 685 ; (1911) 13 I. C., 217 (Sindh). 

The Madras view is that the privilege of judicial proceedings is absolute, on grounds of 
pubtio policy without reference to the Penal Code .—37 Mad., 110.] 


[238] APPELLATE CIVIL. 

The 10th February, 1900. 

Present: 

Sir Arthur Strachey, Knight, Chief Justice, and Mr. Justice Banerji. 

Bimal Jati.Plaintiff 

versus 

Biranja Kuar and others.Defendants.* 

Mortgage — Covenant for pre-emption of mortgaged property in favour of 
mortgagee—Collateral advantage—Covenant fettering redemption — 

Act No. IVof 1S82 {Transfer of Properly Act), s. 60. 

A provision in a mortgage which has the eSect of preventing redemption of the mort¬ 
gaged property on payment of principal, interest and costs, in accordance with the terms of 
the mortgage, is a void provision which cannot bo enforced ; but a covenant conferring on 
the mortgagee a collateral advantage is enforceable, provided that it is not objectionable on 
the ground of unfairness, or unreasonableness. 

Held, that a covenant giving the mortgagee a right of pre-emption in respect of the 
mortgaged property at a price 6xed by reference to another share in the same village, was, 
prima*facie, a good covenant and enforceable by the mortgagee. Biggs v. Hoddinolt, (1898) 
2 Ch. 307, Santley v. Wilde, (1899) 2 Ch.,474,and Orbys. Trigg, (1722) 9 Jlod., 2, referred to. 

The facts of this case are as follows. Madho Saran Siugh and Bishan Saran 
Singh mortgaged to the plaintiff, Goshain Bimal Jati, a 9 anna 3 pie share of 
mauza Bampur. In the mortgage deed it wavS recited that the mortgagors had 
previously sold to the mortgagee a 4 anna share in the same village at a certain 
specified price ; and the mortgagors, after setting forth the terms of the mortgage, 
proceeded to covenant that " if we, the executants, stand in need of making an 
absolute transfer of the mortgaged share, we shall transfer it absolutely to the 
said Goshain at the same rate of sale consideration at which we have sold the 
4 anna share, and if we transfer it to any other person such transfer made by 
us shall bo deemed invalid and wrong as against the conditions set forth in this 
instrument.” Notwithstanding the above covenant, the mortgagors sold the 
share in question by a deed of sale dated tho 17th July 1897 to Bam Nandan 
Pande and others. The mortgagee accordingly sued upon the said covenant, 
alleging that it gave him a right of pre-emption over the mortgaged property. 
[239] The Court (Subordinate Judge of Azamgarh) found (1) that the cove¬ 
nant relied on did not give to the mortgagee any right of pre-emption, (2) that 
the covenant was void for uncertainty within the meaning of section 29 of the 
Indian Contract Act, 1872, and (3) that tho covenant was also void for want of 

* First Appeal No. 105 of 1393, from a decree of Babu Jai Lai, Subordinate Judge of 
Asamgarh, dated the 9tb February ^898. 
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consideration under section 25* of the same Act. The Court accordingly 
dismissed the suit. Tiie plaintiff thereupon appealed to the High Court. 

Munshi iSobind Prasad, for the Appellant. 

Mr, A. U. C. Hamilton, Pandit Sundar La/, and Munshi Uaribans Sahai, 
lor the Respondents, 

StracYiey, C. 3.— This is a suit by the mortgagee under a mortgage*for 
hiteen years, executed on the 12th November 1889, to enforce against the 
mortgagor and his vendee of the mortgaged property, a covenant for pre¬ 
emption, ixUogod to be contained in the mortgage-deed. Certain lessees from 
the mortgagor were also made defendants. The Court below has dismissed the 
suit upon two grounds— first, that the covenant in question does not give any 
right of pre-emption to the mortgagee and is unenforceable at law, because, 
in the opinion of tiio Court, it is void for uncertainty ; secondly, that the 
covenant was without consideration. Against this decision the plaintiff has 
appealed to this Court. 

Now the deed of mortgage recites that the mortgagors have already sold 
to the mortgagee a l-anna share in the village of Rampur. The mortgage is a 
mortgage of another 9 annas 3 pie share in the same village. The covenant 
in question is as follows :—“ If we the executants stand in need of making an 
absolute transfer of the mortgaged share, wo shall transfer it absolutely to the 
said Goshain at the same rate of sale-consideration at which we have sold the 
4 annas share ; and if we transfer it to any other person, sucli transfer made by 
US shall he deemed invalid and wrong, as against the conditions set forth 
in this instrument.” Although tlie word “ pre-emption” is not used, and 
although it is not expressly stated that before transferring to any other 
person the projiorty must be offered to the mortgagee at the price specified, I 
think there cannot l)o any doubt that that is the substantial meaning of the 
covenant. It cannot possibly [2403 mean that if the property wore offered to 
the plaintiff at that price and wore refused by him, the mortgagor could not 
transfer it to any other person. If that view is correct, then the covenant 
means that the plaintiff is to liave an option of purchase at the price specified, 
and that any transfer to a third person, without first offering it to the plaintiff, 
is to he doomed invalid as agp.inst him. That is pre-emption and nothing else, 
and the Ciuirt was wrong in holding that the covenant was ngt one for pre- 


Agrccinont without coii- 
sidBration void.— 


*(Scc. 2S:—An agreement made without coneidcration is 
void unless. 


unle.s.s it is in writing 
and registered, 


or is a promise to eom- 
pensatoforsometbiug done. 


(1) it is expressed in writing and registered under the law for 
the time being in force for the registration of assurances and is 
made on account of natural love and aBoction between parties 
.standing in a near relation to each other ; or uuless 

(2) it is a promise to compensate wholly or in part .a person 
who has already voluntarily done something for the promisor 
or something wliich the promisor was legally compellable 
to do ; or unless 


(3) it is a promise, made in writing -and signed by the person to bo charged therewith, 
or is a promise to pay a or specially authorized in that 

debt burred by Iiiriiit:ifcioii wholly or in part ii debt of which the creditor 

law. onforcod payment but for,the law for the limitation 


In any of these cases, such an agreement is a contract 

iVphinafion 1.-Nothing in this section shall aflect the validity, as between the donor 
and donee, of any gift actually made. ^ 

ETplctnation2.~Xn agreement to which the con-sent of the promisor is freely given is 
not void merely because the consideration is inadequate; but the inadequacy of the consi 

SnS'nTora r .1" "■ 
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etnption. I think also that the Court is wrong in holding that the agreement 
was void for uncertainty. It has, I think, a perfectly definite meaning, and 
that is the meaning which 1 have just stated. 1 think also that the Court was 
wrong in holding that the agreement was without consideration. There is one 
single and entire consideration for the mortgage-deed. The consideration for 
the mortgage, and for all the mortgagor’s covenants, is the loan, —the advance 
mafie by the mortgagee. It follows that both the preliminary grounds upon 
which the Court below dismissed the suit, are wrong. 

The defendant, however, seeks to uphold the decision upon two other 
grounds. The first is, that the stipulation of the covenant was for a collateral 
advantage to the mortgagee, and was therefore void according to the English 
authorities relating to the principle that a mortgagee is not entitled to the benefit 
of any stipulation contained in the instrument of mortgage for any collateral 
advantage, or to anything more than the security for payment of his principal, 
interest and costs. The answer to that contention is first, that no such doctrine is 
to be found in the Transfer of Property Act, 1882, which in this country governs 
the relations of mortgagor and mortgagee ; and, secondly, that the latest English 
authorities show that the rule about collateral advantage is no longer recognized 
in England in the sense and to the extent supposed in some of the earlier cases, 
and that provided two conditions are secured, a mortgagee may at the time of 
the advance and as a term of it stipulate for a collateral advantage. The two 
conditions are, first, that the bargain is not an unconscionable bargain, and not 
the result of improper pressure, unfair dealing, or undue influence ; secondly, 
that the right of redemption is not taken away or fettered. That is in substance 
[241] the effect of the two latest cases on the subject decided by the Court of 
Appeal, Biggs v. Hoddinott, (1899) 2 Ch., 307, and Santley v. Wilde, (1899) 2 
Ch., 474. 

Now as to the first of these two conditions, the Court below has not 
considered whether the bargain here was unconscionable or oppressive. It has 
simply dismissed the suit upon the two other grounds which I have mentioned. 
Whether a bargain is open to objection in reference to the first condition can¬ 
not bp decided upon any general rule, but depends upon the evidence as to the 
particular circumstances of the bargain itself. But it is said that the stipu¬ 
lation here is void with reference to the second condition, that is to say, as 
a fetter or clog on the right of redemption. Now the condition about 
fettering the right of redemption only means that no bargain made at the time 
of a mortgage is valid, which prevents a mortgagor from redeeming upon pay¬ 
ment of principal, interest and costs. As pointed out by Mr. Justice SHEPHARD, 
that is the effect of section 60 of the Transfer of Property Act, which provides 
for the right of redemption, but which is not prefaced with any such words as 
“ in the absence of a contract to the contrary.” But so long as the bargain 
places no obstacle in the way of the mortgagor getting back his property upon 
payment of the mortgage money, it is not open to objection as a fetter on the 
right of redemption. Then is this covenant for pre-emption open to objection 
on this ground ? It does not, it appears to me, in the least stand in the way of 
the mortgagor getting back the property, if and when he pays the mortgage- 
money. There is no provision whatever requiring the mortgagor to transfer 
the property to the mortgagee if he does not wish to do so. There is nothing 
which, assuming the mortgage-money to be paid, gives the mortgagee any 
further right or interest in the property. In Fisher on Mortgages, 4th edition, 
section 1150, it is expressly stated that " the Court will not object to a cove¬ 
nant in a mortgage for a right of pre-emption in the mortgagee in case the 
estate be sold ; though he is liable to be deprived of its benefit by oppressive 
or fraudulent conduct ”—Orhy v. Trigg, (1722) 9 Mod., 2. The only special 
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feature here is, that the covenant for pre-emption [242] includes a stipulation 
for the price which the mortgagee is to pay in the event of the sale being ma e 
to him. The price is to be calculated with reference to the price for which the 
4 annas share was previously sold. Does that particular feature m the co^nant 
bring it within the condition invalidating bargains as fettering a right or reaemp* 
tion ? I do not think it does. If that particular provision could be shown to 
be fraudulent or oppressive in the sense already stated, the matter woulu to 
different; but so far that has not been shown. I thirik therefore that as the 
suit has been wrongly dismissed upon a preliminary point, the appeal must be 
allowed, the decree of the Court below set aside, and the case remanded to 
that Court under section 562 of the Code of Civil Procedure for disposal on the 
merits, with reference to the other issues in the case. The appellant will get 
his costs of this appeal. Other costs will abide the result. 

Banerji, J. —I agree that the grounds upon which the Court below has 
dismissed the suit cannot bo sustained. The covenant upon which the plaintiff 
relies is not a covenant which imposes an absolute bar upon the mortgagor’s 
right to transfer the mortgaged property to any person other than the mortgagee, 
but simply gives the mortgagee a preferential right to purchase the property at 
the price specified in the covenant, in the event of the mortgagor electing to sell 
the property. This, as pointed out by the learned Chief Justice, is nothing more 
than a covenant conferring on the mortgagee a right of pre-emption. It is not a 
covenant which is void for vagueness or uncertainty, nor is it a covenant without 
consideration. The amount advanced under the mortgage-deed is the considera¬ 
tion for all the covenants contained in that deed. The learned advocate for the 
respondent seeks to support the decree of the Court below on the ground that the 
covenant in question is not legally enforceable, inasmuch as it fetters the right 
of redemption of the mortgagor. I am unable to accept this oontention. The 
recent authorities in England, to whicli the learned Chief Justice has referred, 
lay down this, that a provision in a mortgage which has the effect of 
preventing redemption of the mortgaged property on payment of principal, 
interest and costs, in acccordance with the terms of the mortgage, is a 
void provision which cannot be enforced, but that a covenant [2431 con¬ 
ferring on the mortgvgoe a collateral advantage is enforceable, provided 
that it is not objectionablo on the ground of unfairness or unreasonableness. 
The covenant in the mortgage-deed which is in question 'in this case 
does not affect tlie right of the mortgagor to redeem the mortgaged property 
upon payment of the amoiint duo upon tlie mortgage. It no doubt confers a 
collateral advantage upon Uio mortgagee, hut the mortgagee cannot be deprived 
of that advantage unless, as has been stated above, the covenant can be 
repudiated on the ground of its being oppressive or unfair. The question 
whether the covenant in this case is objectionable on the ground last mention¬ 
ed, was not considered in the Court below, and it is a question which that 
Court may have to consider when the ease goes back to it, but I agree in holding 
that the said covenant does not fetter the mortgagor’s right of redemption, and 
is not open to objection on that ground. I agree in the order proposed by the 
learned Chief Justice. 

ilppeal decreed and came remanded. 


NOTES. 

[This was followod in (I90b) 3 8. L. R., 130 ; (1903) 2 L. B. R., 108 ; see also (1906) 
7 Bom. L. R., 772; (1909) 10 C. L. J., 626. 

Tho nature and e0ect of a pre-emptive clause of the sort wore oxhaustively dealt with in 
two Judgments of the Madras High Court, (1901) 24 M id., 449 by BhashVam Avvanear J 
and (1912) 24 M. L. J., 84 by SUNDABA IYER, J.] / ^ yy ugar, 
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The 12th February, 1900. 

Present : 

Sir Arthur Strachey, Knight, Chief Justice, and 
Mr. Justice Banebji. 

Sheo Narain.Plaintit)' 

ver&us 

Chunni Lai and others.Defendants.* 

Civil Procedure Code, section 244, — Execution of decree—Representative of 
party to the suit—Second mortgagee taking a mortgage during 
the pendency of a suit on the first mortgage. 

Held, that a second mortgapiee who takas bin mortgage during the pendency ot a 
suit on the first mortgage is a representative of the mortgagor within the moaning of 
section 244 of the Code of Civil Procedure. Madho Das v. Ratnji Patak, (1894) I. L. R,, 16 
All., 286, referred to. 

The suit out of which this appeal arose was a suit for sale on a mortfjage of 
the 5th June 1885. The mortgage sued upon was executed pending a suit by 
the respondents on an earlier mortgage over the same property taken by the 
respondents in 1882. The respondents in that suit obtained a decree for sale 
on the 30bh September 1885. In his plaint in the present suit the plaintiff 
stated that the respondents “are impleaded as defendants on account of their 
decree of the SOth September 1885, 1^443 and that the entire amount of the 
said decree was satisfied without anything remaining due, but nevertheless they 
say their debt is still due ; the'plaintill’ therefore is willing to pay tlie portion 
of their demand found in the Court’s opinion to he still remaining due.” The 
respondents in their written statement denied that the amount due to them 
had been fully satisfied, and contended that according to a correct account 
Bs. 29,000 odd v\as still due to them under their decree, and that the claim 
was Barred by section 244 of the Code of Civil Procedure. On this question 
the Court of First Instance framed two issues. Issue 10 was “ whether the 
whole money due to the defendants 2 and 7 has been satisfied, or a sum of 
Bs. 29,534 is still due?” Issue 13 was “whether the suit as against these 
defendants is barred by section 244 of the Code ?” On these points the Court 
below held that in fact the whole amount due under the decree had been paid, 
but that the plea which the plaintiffs raised as to such payment and as to the 
incorrectness of the defend mts’ accounts was barred by section 244. The 
Court accordingly made the plaintiff’s decree subject to his paying to these two 
defendants the amount of their decree. The plaintiff thereupon appealed to the 
High Court. 

Munshi Ram Prasad and Pandit Moti Lai, for the Appellant. 

Babu Jogindro Nath Chaudhri a.nd Pandit Sundar Lai, tor theBespondents. 

Straohey, C. J. —The only question in this appeal is whether the Court 
below has rightly made the plaintiff’s decree conditional on the payment by 
him to the respondents of the amount due under their decree of the SOth 
September 1885. The plaintiff sued on a mortgage of the 5th June 1885. 
The respondents were prior mortgagees under a mortgage of 1882. At the time 
when the mortgage to the plaintiff was executed a suit on the respondents’ 

' * First Appeal No. 160 of 1898, from a decree of Maulvi Syed Biraj-ud-diu, Subordinate 
Judge of Agra, dated the 29th March* 1898. 


831 






I.L.R. 22 All. 24S 


SHEO NARAIN V. 


mortgage was pending. The respondents obtained a decree on their prior mort* 
gage on the 30th September 1885. In paragraph 8 of the plaint in the {Resent 
suit for sale the plaintiff states that the respondents are impleaded as 
defendants on account of their decree of the 30th September 1885, and that 
the entire amount of the said, decree was satisfied without anything remain¬ 
ing due, but nevertheless they say their debt is still due ; the plaintiff therefore 
is willing to pay the portion of their [24S] demand found in the Codrt’s 
opinion to be still remaining due.” The respondents in their written statement 
denied that the amount due to them had been fully satisfied, and contended 
that according to a correct account Bs. 29,000 odd was still due to them under 
their decree, and that the claim was barred by section 244 of the Code of Civil 
Procedure. The issues framed by the Court below as between the plaintiff and 
the respondents were issues 10 and 13. Issue 10 was * whether the whole 
money due to tlie defendants 2 and 7 has been satisfied, or a sum of 
Rs. 29,534 is still due ? ” Issue 13 was “ whether the suit as against 
these defendants is barred by section 244 of the Code ?” On these points 
the Court below held that in fact the whole amount due under the decree 
had been paid, but that the plea which the plaintiff raised as to such payment 
and as to the incorrectness of the defendants’ accounts was barred by 
section 244. The Court accordingly made the plaintiff’s decree subject to his 
paying to these two defendants the amount of their decree. 

Now whether this view is corroct depends on, first, whether the plaintiff 
was a representative of a party to the decree of the 30th September 1885, 
within the moaning of section 244; and, secondly, whether he is attempting to 
raise in this suit any question wliich under section 244 can only be determined 
by order of the Court executing that decree and must not be raised by 
separate suit. 

As to the first of those questions, the plaintiff took his mortgage of the 
5th June 1885, during the pendency of the suit in which the decree of the 
30th September vyas passed. Ho therefore took it subject to the decree, and 
the decree was binding on iiim so far as tbe property comprised in his mort¬ 
gage was concerned. In the case of Madlio Das v. Ramji Patak, (1894) I. L. R., 
16 All., 286, an opinion was expressed that a purchaser pendente lite from a 
defendant mortgagor should he treated as a representative of the defendant in 
execution of decree within the moaning of section 244, the reason being that 
such a purchaser is bound by the decree and should therefore be allowed to 
make any objection in the execution department which the parties to the 
decree or any one else bound by it would be competent to make. And it does 
L246j seem reasonable that no distinction should be made so far as the oom- 
petouoy to make objections in execution is concerned between one person who 
is bound by the decree and another. A purchaser from the defendant mortgagor 
pendente lite is just as much bound by the decree as a purchaser from the judg¬ 
ment-debtor after the decree, and I can see no reason why he should be in an 
inferior position so far as section 244 is concerned. If that is a correct view as 
regards a purchaser pendente lite in a suit on a mortgage, I think that it must 
be equally true of a mortgagee who takes a mortgage during the pendency of 
such a suit. The remarks in the case of Madho Das v. Ramji Patak, to whioh 
I have referred, wore no doubt m&de obiter. The decree against the judgment- 
debtor was a simple money decree, creating no charge on specific property, to 
which of course different considerations apply. I think, however, that 
the observations are sound and reasonable, and that a mortgagee taking 
pendente hte, like the present plaintiff, ought to be regarded as a 
representative of the mortgagor defendant in the sense that, being bound 
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by th& daorao afterwards passed, he is eompetent, under seotion 244 of the Code, 
to.i^ise in the execution of that decree any of the questions mentioned in 
th^tse^ion. 

The only remaining question is whether jsuoh a point is raised in the 
luresent suit and ought to have been raised before the Court executing the 
deeree of the dOth September 1885. The question raised—and the only ques¬ 
tion raised in the present suit—is whether that decree has been fully satisfied 
or not. If it has been fully satisfied, then admittedly the present respondents 
cannot stand in the plaintiff’s way. If it has not been fully satisfied, then 
the plaintiff could only get a decree in the present suit conditional on his 
payment of whatever is due under that decree. Under cl. (c) of seotion 244, 
that question being one of the discharge or satisfaction of the decree, could 
only have been determined by order of the Court executing the decree, and 
therefore could not be determined by a separate suit. Proceedings in execu¬ 
tion of that decree were taken from time to time, and the present plaintiff 
could then have raised precisely the contentions which he raises now as 
to the manner in which under the decrees the proceeds of the property sold 
should have been [247] appropriated. 1 do not say that the plaintiff cannot 
even now raise these contentions before the Court executing the decree. We 
do not now decide any question as to whether that decree has or has not been 
satisfied. All that we decide is that the plaintiff cannot, in the present suit, 
raise the contention of its being satisfied, and of the incorrectness of the de¬ 
fendants' account which he has sought to raise. The result is that the decision 
of the Court below was right as regards these respondents, and that the appeal 
of the plaintiff as regards them must be dismissed with coats. We extend the 
time for payment of the sum of Bs. 29,534 until the 9th August of this year. 

Banerji, J. —1 also would dismiss the appeal. The question raised be¬ 
tween the parties to this appeal was whether or not the amount of the decree 
obtained by the respondents on the 30th September 1886, on their prior 
mortgage of the 26th April 1882, has been dischai'ged. A further question 
arisee? whether the above question can be determined in this suit by reason of 
the provisions of seotion 244 of the Code of Civil Procedure. The appli¬ 
cation of that section depends on, first, whether the appellant is a representa¬ 
tive of a party to the suit within the meaning of that section; and, secondly, 
whether the question now raised is one of the questions which can be deter¬ 
mined by a Court executing the decree under section 244. That the question 
raised in this suit is a question on which the application for execution of the 
respondents can he opposed admits of no doubt. The appellant alleges that if 
a proper account be taken of payments made in respect of the decree of the 
30th September 1885, in accordance with the terms of that decree nothing is 
due upon the decree. That is clearly a question relating to the discharge or 
satisfaction of the decree, and can he determined under seotion 244 of the 
Code, provided that the appellant fulfils the condition of being a representative 
of a party within the meaning of that section. I agree in holding that being 
a transferee pendente lite, and being thus a pei-son who is bound by the decree, 
he must be deemed to be the representative of the judgment-debtor to the 
decree, namely, the mortgagor. This was the view held in the case of Madhn 
Das V. Bamji Patak, (1894) I. L. R., 16 All., 286, and to that view I still 
adhere. The [248] question, therefore, of the discharge or otherwise of the 
respondent’s mortgage is not a question which could be determined in this 
suit. This is sufficient for the disposal of the appeal, and it is not necessary 
to decide whether or not, as A. matter of fact, the amount of the respondent’s 
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mortftage has been fully satisfied. I concur in the order proposed by the learned 
Chief Justice. 

Appeal dismissed. 


f 22 All. 248 ] 

FULL BENCH. 

The Isi and 2nd March. 1900. 

Prebent ; 

Sir Arthur Strachky, Knight, Chief Justice, Mr. Justice Banerji 

AND Mr. Justice Airman. 


Mathura Smgh.Plainbil!' 

versus 

Bhawani Singh and others.Defendants." 


Act No. XV of lh77 (Indian Limitation Act), section Id — Limitation—“other 
cause of a like nature " to defect of jurisdiction—Error in procedure. 

In cases in which section 14f of the Indian Limitation Act, 1877, is pleaded as protecting 
the plaintiff from the bar of limitation, if there was an inability in the Court to entertain 
the former suit produced by any cause not connected in any way with want of good faith or due 
diligence in the plaintiff, that cause is of like nature to defect of jurisdiction vu^hin the 
moaning of section 14. It is not necessary th.at the cause which prevented the former Court 
from entertaining the suit should be a cause which was independent of and beyond the 
control of the plaintiff. * 

•First Appeal No. 160 of 1898, from a decree of Maulvi Byed Zain-ul-abdin, Subordinate 
Judge of Ghazipur, dated the OOth March 1898. 

t [ Sec. 14 ;—In computing the period of limitation prescribed for any auit, the time 
during which the plaintiff has been prosecuting with due 
F.xclusion of time of pro- deligenco another civil proceeding, whether in a Court of First 
ceeding bona fide in Court Instance or in a Court of appeal, against the defendant shall be 
without jurisdiction. excluded, where the proceeding is founded upon the same.cause 

of action, and is prosecuted in good faith in a Court which, from 

defect of jurisdiction, or other cause of a like nature, is unable to entertain it.’ 

In computing the period of limitation prescribed for a suit. 
Like exclu.sion in case proceedings in which have been stayed by order under the Code 
of order under Civil Proce- of Civil Procedure, Section 20,tbe interval between the institution 
dure Code, Section 20. of the suit and the date of so staying proceedings, and the time 

requisite for going from the Court in which proceedings are stayed 

to the Court in which the suit is re-institutod, shall be excluded. 

In computing the period of limitation prescribed for any application, the time during 
which the applicant has been making another application for 
Like exclusion in case the same relief, shall be excluded, where the last-mentioned 
of application. application is made in good faith to a Court which from defect of 

jurisdiction, or other cause of a like nature, is unable to grant it. 

Explanation 1.—In excluding the time during which a former suit or application was 
pending or being made, the day on which that suit or application was instituted or made 
and the day on which the proceedings therein ended, .shall both be counted. 

Explanation 2.~A plaintiff resisting an appeal presented on the ground of want of juris¬ 
diction shall be deemed to be prosecuting a suit within the meaning of this section.). 
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Henoe where the inability of the Court to enlertaio the former suit arose from misjoinder 
of plaintiffs and causes of action, and there was on the plaintiff’s part in the former suit no 
want of good faith or due diligence, the plaintifi was held entitled to the benefit of the time 
daring which be was prosecuting the former suit, that is, from the time when the plaint in 
that suit was filed until the time when it was returned to the plaintiffs for amendment.— 
Ghunder Madhub Chuekerbutty v. Ram Koomar Chowdry, (1866) B. L. B., Sup. Vol., 653 ; 
6 W. R., C. R., 184 ; Brij Mohan Das v. Mannu Bibi, (1837) I, L. R., 19 All., 348; Dea 
Prosad Sing v. Pertab Kairee, (1883) I. L. B., 10 Cal., 86; Bishantbhur Ilaldar v. Bonomali 
Jlaldar, (1899) 1. L. R., 26 Cal., 414 ; Ram Subhag Das v. Gobind Prasad, (1880) I. L. R., 
2 All., 622 ; Jema v. Ahinad Ali Khan, (1890) I. Li. R., 12 All.; 207 ; Mullick Kefait Ilossein 
V. Shea Pershad Singh, (1896) 1. L. R., 2.S Cal., 821, Bai Jainna v. Bat Ichha, (1886) 
I. L. R., 10 Bom., 604 ; Narasimma v. Mnttayan, (1890) I. L. B., 13 Mad., 461 ; Tirtha 
1249] Sami V, Seshagiri Pai, (1893) I. L. R., 17 Mad., 299 ; Subbarau Nayndu v. Fagfano 
Pantulu, (1896) I. L. B., 19 Mad., 90; Venkiti Nayak v. Murugappa ChtUy, (1896) I. L. B., 
20 Mad., 48 ; and Assan v. Pathumma, (1897) I. L. R., 22 Mad., 494, referred to. 

The suit out of which this appeal has arisen was originally brought by three 
plaintiffs, Tilakdhari, Mathura Singh and Chotu Singh, for contribution on the 
basis of a registered agreement, dated the 19th March 18S7. Tho suit was 
filed on the 14th March 1893. On the 21st December 1893, the suit was 
dismissed for misjoinder of parties and causes of action ; but on appeal to the 
High Court the case was remanded to the lower Court with directions to 
return the plaint for amendment. The lower Court returned the plaint for 
amendment on the 19th of September 1896. The suit was then continued 
by Tilakdhari, the names of the other plaintiffs being struck out. On the 23rd 
September 1896, the other two plaintiffs, Mathura Singh and Chotu Singh, 
filed separate suits. Mathura Singh’s suit was dismissed as barred by limita¬ 
tion, and he appealed to the High Court, urging that the whole period from 
the 14th March 1893, to the 23rd, or, at least tho I9th September 1896, ought 
to be excluded in his favour from the computation of the period of limitation. 

Munshi Gobind Prasad, for the Appellant, drew attention to the alteration 
of th® wording of the sections bearing upon this point in tho various Limitation. 
Acts* which had been passed by the Indian Legislature. In Act No. XIV of 
1859, section 14, the words were “ from defect of jurisdiction or other cause 
shall have bean unable to decide upon it." Section 15 of Act No. IX of 1871, 
read *' from defect of jurisdiction or other cause of a like nature is unable to try 
it,” while section 14 of the present Limitation Act (XV of 1877), reads “ is un¬ 
able to entertain it.” From these changes it is to be inferred that the Legisla¬ 
ture intended to give a plaintifi relief where some cause, such as defect of juris¬ 
diction, prevented the Court tv liviina from considering the case on its merits. 

Where there was no want of good faith on tho part of a plaintiff and it 
was not shown that he had not been prosecuting his suit with due diligence, 
the authorities showed that the cause of a like nature to defect of jurisdiction 
need not necessarily be a cause [260] wholly independent of the plaintiff. The 
following authorities were cited ; — Ghunder Madhub Chuekerbutty v. Ram Koo¬ 
mar Chowdry, (1866) B. L. R., Sup. Vol., 553 : 6 W. R., C. R., 1^4 ; Ram Subhag 
Das V. Gobind Prasad, (1880) I. L. R., 2 All., 622 : Dro Prosad Sing v. Pertab 
Kairee, (1883) I. L. R., 10 Cal., 86 ; Jema v. Ahmad Alt Khan, (1890) I. L. R., 
12 All., 207 ; Narasimma v. Muttayan, (1890) 1. L. R., 13 Mad., 461 ; Tirtha 
Sami v. Seshagiri Pat, (1893) I. L. R., 17 Mad., 299 ; Ptitali Mehiti v. Tulja, 
(1879) I. L. R., 3 Bom., 223 ; Bai Jamna v. Bai Ichha, (1886) 1. L. R., 
10 Bom., 604 ; Subbarau Nayudu v. Yagana Pantulu, (1895) I. L. R , 19 Mad., 
90; Venkiti Nayak v. Murugappa Chetli, (1896) I. L. R., 20 Mad., 48 ; Assan v. 
Pathumma, (1897) I. L. R.,*22 Mad., 494; Mulltok Kefait Hossetn v. Sheo 
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Pershad Singh, (1896) I. L. R., 23 Cal.. 821 ; Biahambhur Haidar v. Bonomali 
Haidar, (1899) I. L. R., 26 Cal., 414 ; Brij Mohan Das y. Mannu Bibi, (1897) 
I. L. R., 19 All., 348 ; and Salima Bibi v. Sheikh Muhammad, (1895) I. L. R., 
18 All., 131. 

Mr. S. Stnha, for the Respondenla, argued that the plaintiff in the present 
case had not been acting with due diligence or in good faith. As showing the 
absence of good faith he referred to the fact that the plaintiff, at a very early 
stage in the proceedings, had notice that the plea of misjoinder had been raised ; 
and also that he need not have waited until the plaint was returned. The 
suit was not prosecuted with due diligence. In addition to the rulings which 
had been referred to on behalf of the appellants, counsel for the respondents 
also referred to Luchmun Pershad v. Nunhoo Pershad, (1872) 17W. E., 0. R., 
266 ; liajendro Kishore Singh v. Bulaky Mahton, (1881) I. L. R., 7 Cal., 367 ; and 
Krishnaji Lakshmayi v. Vithal liavji Range, (1887) I. L. R., 12 Bom., 626. 

Strachey, C. J. —The only question in this case which has been referred 
to the Full Bench is whether the suit is barred by limitation, or whether it is 
protected from being barred by the provisions of section 14 of the Indian 
Limitation Act, 1877. The suit was a suit for contribution based on a regis¬ 
tered agreement executed ou the 19th March 1887. The plaintiff sues, 
alleging that be and the defendants were liable under a decree held by the 
Maharaja of Dumraon, that certain zamindari property [251] of his was sold in 
excess of his liability under the decree, and that underthe agreement he is entitled 
to recover that excess from the other e xecutants, that is, the defendants. The 
suit was instituted on the 23rd September 1896. It is admittedly barred by 
limitation unless the plaintiff is entitled to exclude the time during which he 
was prosecuting a former suit. The Court below has held that he is not entitled 
to exclude that time, and has therefore dismissed the suit. From that decision 
the plaintiff has appealed to this Court, and he relie.s on the first paragraph of 
section 14, which is as follows In computing the period of limitation pres¬ 
cribed for any suit, the time during which the plaintiff has been prosecuting 
•with due diligence another civil proceeding, whether in a Court of First Instance 
or in a Court of appeal, against the defendant, shall be excluded, where the 
proceeding is founded upon the same cause of action, and is prosecuted in good 
faith in a Court which from defect of jurisdiction, or other cause of a like 
nature, is unable to entertain it.” The plaintiff seeks to exclude from the 
period of limitation the time occupied by a suit which he brought together with 
two other plaintiffs. That suit was brought on the 14th March 1893. It was a 
suit founded on the same agreement, for the same relief, and against the same 
defendants, as the present suit. Each of the plaintiffs claimed contribution as 
here, alleging that his property had been sold to an extent in exoees of his 
liability under the Maharaja’s decree. That suit was dismissed by the Court of 
First Instance on tlie ground of misjoinder of plaintiffs and causes of action. On 
appeal by the plaintiffs this Court, on the 2nd .Tune 1896, held that the first 
Court was tight as regards misjoinder, as the plaintiffs were in all respects 
separate ; their respective properties which had been sold in execution were 
separately held, and had been separately sold ; and under the agreement the 
sales gave bo each a separate cause of action. But this Court held that the first 
Court, instead of dismissing the suit, ought, under section 53 of the Code of 
Civil Procedure, to have returned the plaint for amendment by striking out the 
names of all the plaintiffs except one, who should be allowed to continue the 
suit alone. Accordingly this Court remanded the case under section 662 with 
a direction to the first Court to return the plaint for amendment in [253] the 
‘ manner stated. The case was therefore returned' to the first Court, and on the 
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l4th S^itember 1896, the plaintiffs applied to that Court to make certain 
amendments in the plaint, or in the alternative to return the plaint, as directed 
by the High Court, for amendment in the manner which the High Court had 
suggested. On the 19th September 1896, the Court ordered that the plaint should 
be returned for amendment within five days, and thereupon the names of the 
present plaintiff and one of his co-plaintiffs were struck out from the plaint, 
ana that suit was continued by the plaintiff Tilakdhari, alone. On the 23rd 
Septendber 1896, the present suit was filed. If section 14 of the Limitation 
Act is applicable, I think that the plaintiff must be held to have been prosecut¬ 
ing the former suit within the meaning of that section from the date of its 
institution, the 14th March 1893, until the 19th September 1896, when the 
Court returned the plaint for amendment, and enabled him to be struck out of 
that suit, and so to file the present. In that view, if the section is applicable, 
this suit would be within time by one day. The question is whether section 14 
applies. Up to a certain point I think that there is no difficulty. T think that 
there is no reason to doubt that the plaintiff prosecuted the former suit with 
due diligence and in good faith. It has been attempted to show want of due 
diligence and good faith, but tlie attempt has, I think failed, and I need say no 
more as to that. In the next place, I think that the present suit is undoubtedly 
founded, so far as the present plaintiff is concerned, on the same cause ol action 
as the former suit. In the third place, I think that hy reason of the misjoinder 
in the former suit the Court was “unable to entertain ” that suit, by which I 
mean was unable to consider the questions involved in that suit. It was unable 
to entertain it by reason of sections 26, 31 and 46 of the Code of Civil Proce¬ 
dure, which show that plaintiffs cannot join in respect of distinct causes of 
action against the same defendants. In such a case either the plaint must be reject¬ 
ed, if not amended so as to remove the defect (and here from the nature of the 
case no amendment could have remedied the defect, so as to make that suit 
maintainable by all the then plaintiffs) or else the suit must be dismissed. In any 
event the Court could not have dealt with that suit upon the merits. Inthefourth 
place, itC263]oannot be said that the Court was unable toentertair: the former 
suit fgara defect of jurisdiction. But the question is—was the Court unable to 
entertain thq suit from "other cause of alike nature ” to defect of jurisdiction ? 
Before dealing with these words it is necessary to bear in mind the essential 
object of section 14 and tlie principle which underlies it. The principle is, 
broadly speaking, the protection against the bar of limitation of a man hon¬ 
estly doing his best to get his case tried on the merits, but failing through the 
Court being unable to give him such a trial. That is the principle ; and I 
think it is clearly applicable, not only to cases in which a man brings bis suit 
in the wrong Court, that is, a Court having no jurisdiction to entertain it, but 
also where he brings his suit in the right Court, but is nevertheless prevented 
from getting a trial on the merits hy something, which, though not a defect of 
jurisdiction, is analogous to that defect. Now the corresponding words in 
section 14 of the Limitation Act of 1859 were “ or other cause.” In section 
16 of the Limitation Act of 1871 the words wore first introduced in their 
present form "or other cause of a like nature.” I think it is quite clear that 
in making this change the Legislature was adopting the view of the majority 
of the Full Bench of the Calcutta High Court in Chunder Madhuh Chvcker- 
butty V. Bam Coomar Chowdry, (1866) B. L. R., Sup.^ Vol, 653 ; 6 W. R. C. R., 
184. The majority of the Court held that the words "other cause ” in the Act of 
1869 must be construed as meaning “ other cause of a like nature.” Their 
judgments give instances of what, in their opinion, would not be causes of like 
nature to defect of jurisdictiop. For example, in the case before them they 
hdid that those words would not apply where the plaintiff had been non-suited 
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on aooounfc of his neglecfc to state in his plaint the boundaries of the land which 
he claimed. Other instances which they gave were the failure of a plaintiff to 
appear or to produce his witnesses on the day fixed for the hearing, and his 
failure in a suit for damages for a wrongful act to specify the act of .which he 
complained. Sir Barnes Peacock and Mr. .Justice Trevor held in effect that 
** other cause of a like nature ” meant a cause not including any neglect on the 
part of the plaintifl either in stating his case or in other respects. Again, tney 
say that it means a cause *' not C^643 connected with the plaintiff’s own 
negligence.” It is important to see why they adopt that meaning. Their 
reason is, that in the case of any cause which included any neglect on the 
plaintiff’s part, he could not be said to have prosecuted the suit bona fide and 
with due diligence as required by the earlier words of the section. They do 
not, that is, enter into an inquiry as to what causes are of a like nature to 
defect of jurisdiction in the abstract and apart from section 14—an inquiry 
which would be difficult and perhaps impossible, and which would probably 
involve the laying down of propositions of dangerous generality. They seek 
for a test of likeness to defects of jurisdiction within the four corners of the 
section itself, supplied by its own words, and having reference to it require¬ 
ments. Mr. .lustice Jackson, who agreed with Sir Barnes Peacock and Mr. 
Justice Trevor, used less guarded language. He said;—‘‘It appears to me 
that the inability of the Court must bo either from unavoidable circumstances 
over which no one has any control, or something incidental to the Court itself 
and quite unconnected witii tlie acts of the parties.” I think that an earlier 
passage in the same judgment shows that this is too sweeping. As Mr. .fustice 
Jackson himself points out, a plaintiff’s going to the wrong Court can hardly be 
described as an unavoidable cause over which no one has any control, or as 
quite unconnected with the acts of the parties. Wtill earlier in his judgment he 
says that it must be shown that the Court was unable to decide the case “ from 
some cause quite unconnected with the default or negligence of the plaintiff.” 
Now although be there adds the word “default ” to the “ negligence ’’spoken of 
by Sir BaRNKS PEACOCK, he goes on to give thesarae reason as the Chief Justice. 
He says “To hold otherwise would bo inconsistent with the use of theVords 
bona fide and with due diligence.” I think therefore that by the word “ default ” 
also he must have meant some act of the plaintiff inconsistent with bona fides or 
with duo diligence. The result may, I think, be stated as follows First, if 
the Court’s inability to entertain the suit results from any cause connected with 
any want of good faith or due diligence on the plaintiff’s part, that cause is 
not of a like nature to defect of jurisdiction. Secondly, if the Court’s 
inability to entertain the suit results from a cause quite unconnected with any 
[266] want of good faith or due diligence on the plaintiff’s part, that cause is 
of a like nature to defect of jurisdiction. There is a third proposition which, I 
think, is established by later cases, namely, that, given good faith and due 
diligence, a cause is not prevented from being of like nature to defect of jurisdic¬ 
tion merely because it was in the plaintiff’s own power to avoid, or resulted 
from his own act or from a bo7ia fide mistake of law or procedure, I think 
that is the result of the decision of the Full Bench in Brij Mohan Das v. Manna 
Btbi, (1897) I. L. R., 19 All., J48, and of the Calcutta High Court in Deo Prasad 
Singh v. Pertab Kairee, (1883) I. L. R., 10 Cal., 86, and the observations of the 
Division Bench in Bishanibhur Haidar y. Bonomnti Haidar, {1899) I, L. R., 26 
Cal., 414 at pp. 416, 417. As pointed out in the first of the Calcutta cases 
just mentioned, the test cannot be whether the cause was one within the plain¬ 
tiff’s own power to avoid, because it is equally in the plaintiff’s own power to 
avoid suing in a Court which for defect of jurisdiction is unable to entertain 
the suit. Tw’o decisions of this Court have been discussed in the argument. 
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The first is the case of Ham Stibhag Daa v. Gobind Prasad, (1880) I. L. R., 
2 All., 622. There the former suit had failed by reason of misjoinder of plain¬ 
tiffs and causes of action. In the second suit this Court held that the defect 
in the former suit was not a cause of like nature to defect of jurisdiction, ap¬ 
parently because it was " a defect for which the plaintiff must be held respon¬ 
sible.” If that means a defect which the plaintiff could have avoided, I think 
tha*!!^ this proposition is too wide for the reasons given in the passage to which 
I have just referred in the judgment in Deo Prosad Sing v. Pertab Kairee. 
Not a word is said as to whether the plaintiff in the former suit acted without 
good faith or due diligence. The next case in this Court, Jema v. Ahmad AH 
Khan, (1890) I. L. R., 12 All., 207, is, I think, clearly distinguishable. There 
the former suit was dismissed on the ground that the debt sued for was due, 
not to the plaintiff alone, but to the plaintiff and a partner who had not joined 
in the suit. The judgment expressly says “ it was not merely a case of proce¬ 
dure it was a case of a plaintiff' coming into Court and failing to prove a cause 
of action in himself against the defendant, and [256] thus failing to establish 
the defendant’s liability to him, the plaintiff in the suit.” Clearly the failure 
of the plaintiff to prove his cause of action and to establish the defendant’s 
liability does not, in the first place, make the Court “ unable to entertain the 
suit,” because the suit is entertained and dismissed ; and in the second place, is 
in no sense analogous to defect of jurisdiction in the Court. The dissent which 
the judgment in that case expresses from the decision in Deo Prosad Sing v. 
Pertab Kairee and its approval of the decision in Ham Subhag Das v. Oobind 
Prasad must, I think, be regarded as obiter. I shall only refer briefly to the 
principal oases decided by the other High Courts which were cited to us. 1 
agree with the decision in Deo Prosad Sing v. Pertab Kairee, (1883) I, L. R., 
10 Cal., 86, which was a case of misjoinder of causes of action. In the case of 
Mullick Kef ait Hossein v. Sheo Pershad Singh, (1896) I. L. R., 23 Cal., 821, 
the abortive suit was instituted on distinct causes of action against different 
sets of defendants severally, and it was held that the inability of the Court to 
entertain that suit was due to a cause of like nature to defect of jurisdiction. 
It is curious that the judgment does not in any way consider whether the 
formef suit was prosecuted in good faith and with due diligence, hut it may be 
assumed that the Court found on those questions in the plaintiff’s favour. The 
only Bombay case that seems to be in point is Bai Jamnav. Bai Ichha, (1886) 
I. L. R., 10 Bom., 604, where it was held that, assuming the Court to have 
been within the meaning of section 14 unable to entertain the former suit, the 
cause was not of a like nature to defect of jurisdiction, as it was the plaintiff’s 
own laches in not producing a registered certificate. That is substantially to the 
same effect as the view of Sir Barnbs Pbacock and Mr. Justice Trevor in the 
early Full Bench case in the Calcutta High Court. The view taken of the section 
by the Madras High Court appears to have fluctuated. In Narasimma v. Mut- 
tayan, (1890) I, L. R., 13 Mad., 461, the Court agreed with the decision in Deo 
Prosad Sing v. Pertab Kairee, but gave no reasons. In Tirtha Sami v. Seshagiri 
Pai, (1893) I. L. R., 17 Mad., 299, the Court disagreed with Deo Prosad Sing v. 
Pertab Kairee, but gave no reasons. In Subbarau Nayuduy. Yagana Pantulu, 
(1H95), I.L.R., 19 Mad., 90, the former suit had failed by reason of the plaintiff 
having [267] acted in accordance with a rule made by the High Court which, 
by the time the suit came to be decided, was discovered to be ultra vires. In the 
subssquent suit it was held that the plaintiff was entitled to the benefit of the 
section because there had been no default, negligence or want of bond fides on 
his part, and the judgment of Mr. Justice Jaceson in the early Calcutta Full 
Bench case was relied on. In Venkiti Nayak v. Murugappa Chetti, (1896) 
I. L. R., 20 Mad., 48, the Full Bench made what appears to me to be a rather 
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startling extension of the principle liid down in the preceding case. They 
applied it to a case where the former suit had been dismissed beoeuse the 
plaintiff had joined certain matters without the leave required by seotion 44 * 
of the Code. They do not consider how it came about that the plaintiff did 
not obtain, and apparently did not even apply for, the leave which the Court 
was perfectly competent to have given under section 44, They do not inquire 
whether in that respect or otherwise in the former suit the plaintiff bad 
acted with good faith or due diligence. That case seems to me to have ^ven 
seotion 14 of the Limitation Act a dangerously wide extension. The last Madras 
case is Assan v. Palhumma, (1897) I. L. B.. 22 Mad., 494, a case, like the pre¬ 
sent, of misjoinder of plaintiffs and causes of action. The Court followed the 
previous Full Bench decision, as to which the judgment forcibly observes:— 

' When the provision thus applies to a proceeding which becomes abortive 
owing to an unauthorized joinder of matters, the joinder whereof the Court on 
application of the parties could have authorized, how can it eonsiatently be 
held that the provision does not apply to a proceeding which fails on account 
of a misjoinder that the Court could not sanction and which is prohibited by 
the law absolutely ? ” Elsewhere in their judgment, no doubt, the Court held 
that good faith and due diligence on the plaintiff’s part were proved. 

I think that the result of the authorities taken as a whole, and the view 
which I take of the true principle, may be fairly summarized by saying that if 
there was an inability in the Court to entertain the former suit produced by 
any cause not connected in any way with want of good faith or due diligence 
in the plaintiff, that cause is of like nature to defect of jurisdiction within 
£2581 the meaning of section 14 of the Act. I think that this view of the 
words " other cause of a like nature ” corresponds most closely with the 
object of the Legislature in enacting the section as stated by me in the earlier 
part of this judgment. Now, applying this principle to the present case, the 
inability of the Court to entertain the former suit arose from misjoinder of 
plaintiffs and causes of action. There was on the plaintiff’s part in that 
former suit no want of good faith or due diligence. That being so, it is imma¬ 
terial that the plaintiff in framing that suit made a bond fide mistake of pro¬ 
cedure. I think that in the present suit he is entitled under section 14 to the 
exclusion of the whole of the period from the 14th March 1893 to the I9th 
September 1896, that consequently the present suit was within time, and that 
the Court below was wrong in dismissing it as barred by limitation. That is 
the answer I would give to this reference to the Full Bench. 

Banerji, J. —My answer to the reference is the same as that of the learned 
Chief Justice. The question which we have to determine is whether the 
period of the pendency of the former suit should, under section 14 of the Limi¬ 
tation Act, be excluded in computing the period of limitation for the present 
suit. If that section applies, it is beyond question that the whole period from 


Only certain claims to 
be joined with suit for 
recovery of land. 


'ISec. 44 :— Rule a—No cause of action shall, unless with the 
leave of the Court, be joined with a suit for the recovery of 
immoveable property, or to obtain a declaration of title to 
immoveable property, except— 

(a) claims in respect of mesne profits or arrears of rent in respect of the property olaimed, 

(b) damages for breach of any contract under which the property or any part thereof 

are or is held, and 

(c) claims by a mortgagee to enforce any of his remedies under the mortgage. 

R«fe b. —No claim by or against an executor, administrator or heir as suob, shall be 
Claims by or against claims by or against him personally, unless the last 

executor. administrator, ™fnt>o?ed claims are alleged to arise with reference to the 
o, jjejj estate m respect of whioh the plaintiff or defendant sues or is 

' sued as executor, administrator or heir,] 
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the commencement of tbe first suit to its termination including the period 
which intervened between the date of decision by the first Court and that of 
tbe institution of an appeal to this Court, should be excluded. Tbe ruling of 
tbe Full Bench in Ajoodhya Pershad v. Bisheshur Sahai, N.-W. P., H. C. Rep., 
1874, p. 141, is conclusive on this point. Now does section 14 apply to 
this case ? Two essential conditions for the application of that section 
ar&' that the first suit has been prosecuted with due diligence and that it has 
been prosecuted in good faith. Where negligence, or inaction, or bad faith 
is established against tbe plaintiff, he cannot avail himself of the benefit of 
the section. The mere fact of diligence and good faith on the part of the 
plaintiff being proved will not, however, make the section applicable unless 
the further condition is fulfilled that the Court in which the first suit 
was prosecuted was unable to entertain it by reason of defect of juris¬ 
diction or other cause of a like nature. However diligent tbe plaintiff 
[269] may have been, and whatever may have been the amount of good faith 
with which he prosecuted the first suit, the cause which led to the failure of 
the first suit must have been a cause of the nature mentioned above and must 
have prevented the Court from entertaining the suit, that is, as the learned 
Chief .Justice has remarked, from considering the questions involved in the 
suit. A cause like the absence of a right of action in the plaintiff will not 
make section 14 applicable. That was the cause in Jema v. Ahmad Ali Khan, 
(1890) I. L. R., 12 All., 207. The ruling in that case therefore is not an 
authority against the appellants, though it must be admitted that there are 
expressions of opinion in the judgment in that case which are undoubtedly 
against him. In the present case no question of want of jurisdiction arises. 
The reason which prevented the Court from entertaining the first suit qxia the 
present plaintiff' was a misjoinder of plaintiffs and causes of action. Is such a 
misjoinder a cause of a like nature to defect of jurisdiction within the meaning 
of section 14 ? This question was answered in the negative in the ruling of 
this Court in Bam Subha Das v. Gobind Prasad, (1880) I. L. R., 2 All., 622, 
and that case is a direct authority against the plaintiff-appellant. The Calcutta 
Court, however, has held the contrary view in Deo Prasad Singh v. Pertah 
Kairee (1883) I. L. R., 10 Cal., 86, and in Mvlliok Kefait Hossein v. Sheo 
Pershad Singh, (1896) I. L. R., 23 Cal., 821, and so has the Madras High 
Court in the recent case of Assan v. Pathumma, (1897) I. L. R., 22 Mad., 494. 
That case is on all fours with the present case. The rulings of the Madras 
High Court are, as pointed out by the learned Chief Justice, not consistent; 
but the tendency of that Court in recent cases has been in favour of the view 
taken in the case last mentioned. I agree with the rulings mentioned above, 
and am unable to concur with the view taken by this Court in Bam Subhag 
Das V. Gobind Prasad. The reason assigned by the learned Judges who 
decided that case for holding a misjoinder of causes of action not to be a cause 
of a similar nature to defect of jurisdiction is that it is a defect for which the 
plaintiff must be held responsible. But, as pointed out in Deo Prosad Sing v. 
Pertab Kairee, the plaintiff is equally responsible for filing a suit in the 
[260] wrong Court. The test therefore which was applied by this Court in 
the case of Ram Subhag Das v. Gobind Prasad is not the true teat. It seems 
to me that section 14 applies whore the plaintiff has acted in good faith and 
with due diligence, but where he has made some bona fide mistake of law, pro¬ 
cedure or fact,which has precluded the Court from considering the issues involved 
in the case, either by reason of absence of jurisdiction, or by reason of rules 
of procedure proscribed in the Code of Civil Procedure, or some other cause of 
a siftjilar nature ; the inability, however, of the Court to consider the case must 
not be due to wilful neglect ,or default on the part of the plaintiff. I do not 
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think it is easy to lay down a hard and fast rule or to enumerate all the causes 
which should be regarded as of like nature to absence of jurisdiction, but I 
am clearly of opinion that a cause like the one which precluded the Court from 
hearing the former suit of the plaintiff is a cause which comes within the 
purview of section 14 of the Indian Limitation Act. 

The learned counsel for the respondents attempted to establish that in the 
present instance the plaintiff did not act with due diligence or in good faith. As 
showing the absence of good faith he referred to the fact that in the suit which 
the plaintiff jointly with Tilakdhari Singh and Chhotu Singh brought in the 
Shahabad Court a plea of misjoinder was raised. But it appears from the 
judgment in that case that the defendant’s plea was to the effect that there was 
a non-joinder of plaintiffs, and that the Court was of opinion that there was a 
misjoinder of defendants. It cannot therefore be said that when the former 
suit was instituted in the Court below, the plaintiffs in that suit were not acting 
in good faith whan they jointly filed their plaint. There was dearly no want 
of diligence on the part of the plaintiff, inasmuch as he was not in a position 
to bring a new suit until the plaint in the former suit was returned to the 
plaintiffs for amendment. Eor the above reasons I hold that the plaintiff’s 
claim is not barred by limitation. 

Aikman, J. —I also am of opinion that on the facts asset forth by 
the learned Chief Justice the plaintiff in this case is entitled to the be¬ 
nefit of section 14 of the Indian Limitation Act, 1877, and that his suit 
is not beyond time. [261] It is clear that the Legislature did not intend 
to limit the privilege given by that section to cases in which the civil pro¬ 
ceeding has been instituted in a wrong Court. Had this been its intention, 
the words “ or other cause of a like nature ” would not have been found in the 
section. To what oases do the words just quoted refer? The question is not 
free from difficulty, but after careful consideration I am of opinion that the 
intention of the Legislature was that, given good faith and due diligence on the 
part of the plaintiff, he was not to suffer from any bona fide mistake in pro¬ 
cedure which would have the same effect as if he had gone to the wrong Oourt, 
that is, which would have had the effect of preventing the Court in limine from 
approaching the consideration of the case on its merits. I think the Legislature 
endeavoured to make this intention clear by the alteration which it made when 
enacting Act No. XV of 1877. In the concluding words of the first paragraph 
of the section in the preceding Act, No. IX of 1871, the words were “a Court 
which is unable to try it.” In the present Act for the word “try” the Legis¬ 
lature has substituted the word “entertain.” As has been pointed out in the 
case of Deo Prasad Sing v. Pertab Kairee, (1883) I. L. R., 10 Cal., 86, the respon¬ 
sibility of the plaintiff for the mistake which led'to the earlier suit being thrown 
out is no true criterion as to whether section 14 is applicable. It is unnecessary 
for me to refer to the cases which have been cited in the judgment of the learned 
Chief Justice and my brother Banbhji. I concur in the answer proposed to be 
given to the reference. 

On the appeal going back to the Bench which made the reference the 
following order was passed :— 

Strachey, C. J., and Banerji, J. —The result of the judgment of the Full 
Bench is that the decree of the Court below dismissing the suit as barred by 
limitation must be set aside and the case remanded to that Court for disposal on 
the merits under section 562 of the Code. In dealing with the agreement ot the 
19th March 1887, the Court will have regard to gur judgment in First Appeal 
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No. 165 of 1898, which was delivered on the 20th of February last. The 
appellant will have his costs of this appeal. 

Appeal decreed and cause remanded. 

MOTES. 

C This was followed in (1901) 4 O. G., 381; (1911) 14 I. C., 437 (Burma) ; but aae (1908) 
85 Cal., 738; (1901) 34 Mad., 361; (1904) 39 Bom., 319 ; (1911) 13 I. C., 360 (Sindh). 

S«e also the explanation to sec. 14 of the Indian Limitation Act, 1908.] 

[262] APPELLATE CIVIL. 

The 9th March, 1900. 

Fresbnt: 

Mr. Justicb Knox. 

Abdul Ghafur.Defendant 

versus 

Raja Ram.Plaintiff.* 

Civil Procedure Code, section 211—Mesne profits—Interest on mesne profits not 

given by decree—Interest not obtainable in execution—Costs of collection 
of rents by a trespasser in possession not to be set off against mesne 
profits—Execution of decree. 

A plaintiS sued for cancellation of a certain lease, and for ejectment of the defendant 
as a trespasser, and for mesne profits with interest on such mesne profits. The decree which 
he obtained was a decree for cancellation of the lease and ejectment of the defendant, and 
ordered that mesne profits should be ascertained in the execution department, but was silent 
as to interest. Held that interest on the mesne profits could not be obtained in execution of 
the decree. Hurra Durga Chowdhrani v. Surut Sundari Debi, (1881) I.L.B., 8 Cal., 333, and 
Kishn.z Nand v. Kunwar Parlab Narain Singh, (1884) L. B., 11 I. A, 88, referred to. 

Held also that as the defendant had thrust himself into an estate and not acted in the 
exercise of a bond ^de claim of right bo was not entitled to charge collection expenses in 
reduction of *'he mesne profits. McArthur and Co. v. Cornwall, L. B., 1893, A. C., 75 
distinguished. 

The facts of this case sufficiently appear from the judgment of the Court. 

Maulvi Ohulam Mujtaba, for the Appellant. 

Maulvi Muhammad Ishaq, for the Respondent, 

Knox, J.— This appeal arises out of proceedings taken in execution of a 
decree passed on the 7th of * December 1896 in favour of one Babu Raja 
Ram, respondent to this appeal. In order to understand the points which 
arise for determination, it will be necessary to state briefly the circumstances 
which gave rise to the suit in which this decree was passed. One Musammat 
Saheb Jan was the original owner of the property, over which between the 
years 1882 and 1884 she made three successive mortgages in favour of 
the ancestor of Raja Ram. Upon these mortgages Raja Ram obtained a 
decree for sale on the 4th of August 1890. After the decision had been 
passed, Saheb Jan, on the 7th of November 1890, executed a lease over 
the same property in favour of Sheikh Abdul Ghafur, the present appellant, and 
three days later she preferred an appeal to the High Court from the decree 

*First Appeal No. 169 of 1899, from an order of Babu Jai Lai, Subordinate Judge of 
Azamgarh, dated the 13th Auguat,1809. 
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in favour of Raja Batn. This appeal was [2633 eventually dismissed. 
its being dismissed, Raja Ram put the property to sale and himself purchased 
it. The sale was confirmed on the 20th of September 1895, and an order for 
delivery given seven days after. Raja Ram applied for mutation of names to 
be effected over the property. Abdul Ghafur resisted the application, and it 
was rejected. Raja Ram had therefore to sue for possession, and ho did so 
on the 5th of September 1896, asking for further mesne profits in respeotTof 
the property, both for the time during which he had been kept out of posses¬ 
sion and from institution of the suit until delivery of possession with interest 
upon the same. On the 7th of December 1896 the Court gave him a decree, 
which is now under execution. It is a decree for possession by which the 
lease given to Abdul Ghafur is to be cancelled. As regards the mesne profits, 
the Court added that tlie jdaintiff is decidedly entitled to the profits from the 
date of his purchase, but it reserved inquiry into the amount thereof, which 
was to be decided in the execution department. Neither in the judgment, nor 
in the decree which followed, was any mention made of the interest upon mesne 
profits for which Rabu Raja Ram had asked. On the 3rd of July 1899 Babu 
Raja Ram instituted proceedings in execution. Ho asked for mesne profits, 
including interest. The judgment-debtor took exception to the sum of 
Rs. 719-12-8 at which the plaintiff had assessed the sum he claimed as mesne 
profits. The objection raised by him was three-fold. He first contended that 
he should be allowed a proper sum for the expenses of collection incurred by 
him in getting in the rents. The second objection was that the decree-holder 
was not entitled to interest; and the third, that the decree-holder was not 
entitled to any sura on account of the sir lands, of which Saheb Jan had, by 
virtue of the decree, become an ex-proprietary tenant. He also took excep¬ 
tion to the sum of Rs. 12-14 as pleader’s fee on the ground that the decree did 
not award it. All those objections were overruled, and Abdul Ghafur now 
comes to this Court, and renews these objections. There was a further plea 
taken in appeal, namely the second plea, but this was expressly abandoned 
by the learned vakil for the appellant. 

[284] 1 deal first with the issue—“ Is or is not the decree-holder entitled 
to interest upon the mesne profits ? The contention raised by the appellant 
is that as this interest was in express terms claimed, but the decree gained does 
not award it, it must be taken to have been in the discretion of the Court 
refused. To this it is replied that as the question of mesne profits was left to 
be determined by the executing Court, that Court had the power to confirm 
the decree that was passed, and was bound to construe the term mesne profits 
as including interest. This contention is based upon what may be termed 
the explanation clause to section 211 of the Code of Civil Procedure. It is 
therein stated that mesne profits of property mean certain profits which are 
defined “together with interest on such profits.” I find myself unable to hold 
that tlie term “ mesne profits ” in the Code of Civil Procedure necessarily 
carries with it as an essential ingredient interest on such profits. It may, of 
course, and ordinarily does, include such interest, but it seems to me that 
section 211 leaves the matter in the discretion of the Court which determines 
the original suit. It is for that Court to say upon a consideration of the 
facts of the case whether any interest shall be allowed, and if allowed, at 
what rate it is to bo allowed. If that Court in express terms refuses to grant 
interest, or if, when such interest is claimed, it passes a decree, the terms of 
which are silent as regards interest, it seems to me that in either case the 
Court which executes the decree, even when the amount of mesne profits is 
. left for future inquiry, cannot add to the origiD.al decree interest which, as I 
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oonsider, the original Court refused to grant. To do so would be, as was 
pointed out in a somewhat similar case by their Lordships of the Privy Council 
in Hurro Durga Ghowdhrani v. Surut Sundari Debt, (1881) I. L. R., 8 Cal., 
332, to add to the decree. The case Kishna Nand v. Kunwar Partab Narain 
Singh also decided by their Lordships of the Privy Council, (1884) L.R., 111. A., 
38, confirms me in the belief that the question whether interest is or is not to be 
allowed in awarding mesne profits is a matter for decision of the Court which de¬ 
termines the original suit. In this last case the explanation added to section 211 
was expressly [265] considered. I therefore hold that the decree-holder is not 
entitled to any sum as interest upon the mesne profits awarded. 

As regards the question whether the judgment-debtor is entitled to charge 
the expenses of collection against the receipts which he has received from the 
land during the period he was in wrongful possession, 1 hold that he is not so 
entitled. The learned vakil for the appellant took his stand upon the decision 
of this Court, Altaf Alt v. Lalji Mai, (1877) I. L. R., 1 All., 518. His con¬ 
tention was that Shaikh Abdul Ghafur entered upon the property with a bond 
fide belief that he was entitled to do so tinder the lease he bad obtained from 
Musammat Saheb Jan. In any case the learned vakil argued that this issue 
had been expressly raised by him in his written statement, and the question 
whether the lease was or was not a bond fide lease had been left undetermined. 
Shaikh Abdul Ghafur should therefore be given an opportunity of having this 
issue tried before he was fined by the refusal of the Court to allow his collection 
charges. He was, however, prepared that it should be determined here, as the 
materials for the determination was upon the record, and he pointed to the 
evidence of Kundan, Shaman Khan and Mangli Khan, which will be found in 
the printed book of the appellants in First Appeal No. 39 of 1897. All that 
these witnesses state is that Saheb Jan executed the lease in favour of Abdul 
Ghafur because she had some difficulty in collecting the rent and paying the 
Government revenue. This is hardly to be wondered at in tbe year 1890, seeing 
that a decree for sale of the property had been obtained, and the tenants must 
have felt conscious that the property was about to pass out of her hands. The 
evidence of Kundan above quoted and that of Mehdi Hasan, to be found in the 
respondent’s printed book, page 1, together with the written statement of 
Musammat Saheb Jan Bibi at page 3 of the same book, satisfies me that Abdul 
Ghafur must have been cognizant of the fact that the decree ordering tbe sale 
of this very property had been obtained on the 4th of August 1890, and he 
must also have known that the appeal, which he virtually filed on the very last 
day possible, was purely for the purposes of gaining time. This is a case in 
which he has, in defiance of the rights of another, thrust himself into an estate, 
and [266] not a case where he entered upon an estate in the exercise of a 
bond fide claim of right. I am not prepared to allow him charges for collection. 
Reliance was placed upon a passage in Burro Durga Chowdhrani v. Surut 
Sundari Debi, (1881) I. L. R., 8 Oal., 332, at page 335, in which their Lordships 
give an opinion that the amount which might have been received from the land 
deducting the collection charges were the mesne profits of the land. It does 
not appear what were the facts of that case, and the probability is that the 
trespasser there was a trespasser in tbe exercise of a bond fide claim of right. 
Reliance was also placed upon McArthur and Go. v. Cornwall, L. R., 1892, 
A. C., 75. This case, however, is a peculiar one, and the trespassers therein 
mentioned had hardly passed the line of trespass in exercise of a bond fide claim. 
In the present case I feel satisfied that the action of Sheikh Abdul Ghafur was 
purposely taken either to delay or abet the delaying of the just claims of the 
decree-holder. 
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There remains a question whether or not the deoree-hdlder is en 
get any rents in respect of the sir land. Here the argument is that as soon 
as the sale took place Musammat Saheh Jan Bibi became by process o aw m- 
proprietary tenant of all tbe sir land held by her at tbe time when her projwrty 
passed out of her possession. The decree-holder could not obtMn any^mg 
from Musammat Saheh Jan Bibi until he at first got a rent fixed by the 
Court. That being the case nothing could be obtained in respect of tbero lands. 
This contention overlooks the possibility which the law also allows of Musam¬ 
mat Saheb Jan Bibi and the purchaser coming to terms by mutual agreement, 
that is to say, upon the day of or the day after the sale. But it is added that 
as Mussammat Saheb Jan had, prior to the lease in favour of Sheikh Abdul 
Gbafur, leased all sir lands to one Din Muhammad, Sheikh Abdul Ghafur could 
recover nothing. The lease itself refutes this contention. The clause relating 
to the so-called lease to Din Muhammad confirms me in the view that Din 
Muhammad was a mere man of straw. Ahdul Ghafur in fact entered upon 
this sir and realized rents from the sub-tenants, as is abundantly proved by 
the evidence of the patwaris and khationis. The learned vakil for the 
£2673 appellant said in the course of his argument that he did not object to 
pay what his client could have realized from Din Muhammad. This conten¬ 
tion appears to me to be entitled to no favour, and I disallow it. 

There remains the last item on account of the pleader’s fee. On this I 
hold that the respondent is entitled to pleader’s fee in the Court below upon 
the sum which I now determine to be the sura payable to him. 


The result is that this appeal is so far allowed that the appellant is entitl¬ 
ed to deduct from the sum awarded against him hy the lower Court the 
amount assessed as interest on the mesne profits. In other respects, the judg¬ 
ment and decree of the lower Court are confirmed. Parties, will get costs in 
this Court and the Court below in proportion to their success and failure in this 
Court. 

[See also in connection with the second point in the case Sharaf-ud-din 
Khan v. Fatehyab JSTfian.Weekly Notes, 1898, p. 28 ; I.L.R., 20 All., 208 .—FjD.I 

Decree modified.''' 


NOTES. 


[The decision was reversed on Letters Patent Appeal, in (1901) 28 All., 252. 

See also (1903) 24 All,, 376 .where the trespass was held to be of a very aggravated and 
malicious character.] 
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REVISIONAL CRIMINAL. 

The 24th March, 1900. 

Present: 

Me. Justiqe Airman. 

In the matter of the petition of Laohman and another.^ 

Criminal Procedure Code, Sections 133, 136 — Order of Magistrate for 
removal of unlawful obstruction—Application for appointment of a 
jury—Effect of verdict of jury. 

Where a person against whom an order has been made under section 133 of the CJode 
of Criminal Procedure applies for a jury under section 136 of the Code, the applicant is bound 
by the verdict of the jury, and cannot afterwards raise such a plea as that the obstruction was 
caused in the exercise of a bond fids claim of right. 

In this case a Magistrate of the first class issued an order to the peti¬ 
tioners to remove certain obstructions to an old passage for cattle. The peti¬ 
tioners filed a written statement and prayed for the appointment of a 
jury under section 135 of the Code of Criminal Procedure to try whether the 
order was reasonable and proper. The petitioners themselves nominated two 
persons; two others were appointed by the complainants, and the Magistrate 
appointed an umpire. Three of the jurors and the umpire returned [268] a 
verdict that the passage sought to be opened was an old way for cattle, and 
that the order for its being re-opened was a proper one. The order was 
accordingly made absolute. Thereupon the petitioners applied to the High 
Court for revision, pleading that their action in closing the passage was taken 
in pursuance of a bond fide claim of title and ought not to have been thus 
decided by the Magistrate. 

■- Mr. C . Dillon, tor the Applicants. 

The Government Pleader (Munshi Pam Prasad), for the Crown. 

Aikman, J.— An order was issued to the applicants by a duly empowered 
Magistrate, directing them under the provisions of section 133 of the Code of 
Criminal Procedure to remove an unlawful obstruction from a road which was 
said to be a public road, or to appear within a time fixed and move to have the 
order set aside. The applicants put in a petition, in which they denied that 
there ever was a road as asserted by the other side. Had they adhered to this 
position, and had the Magistrate, without considering whether the applicants’ 
plea was or was not a bond fide claim of right, passed the order complained 
against, it would have been a case for interference in revision. But instead 
of adopting this course the applicants asked the Magistrate to appoint a jury, 
that being the third alternative given by section 135 of the Code. The 
Magistrate nominated the two men named by the applicants, namely, Bachu 
Lai and Ganesh Prasad Narain. He also appointed two men whose names were 
supplied by the opposite side, and he appointed as umpire one Munshi Nazir 
Ali, Manager of the Dubari Estate. Four persons, including the umpire, ag¬ 
reed in finding that the order complained of was a reasonable and proper order. 
The fifth person did not for some reason join the jury, and did not concur in 
the verdict. Amongst the four persons who agreed in finding that the Magis¬ 
trate’s order was a reasonable and proper one were Bachu Lai and Ganesh 

* Qriminal Revision No. 114 of 1900. 
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Prasad Narain, the two persona nominated by the applicants. I am asked to 
interfere in revision on the ground that there was a disputed question of title, 
and that therefore there was no jurisdiction to pass the order. On the facts 
set forth above I decline to do this and reject the application. 

NOTES. 

[See also 30 All., 364.] 


[269] APPELLATE CIVIL. 

The 30th March, 1900. 

Present: 

Mb. Justice Burkitt and Mr. Justice Aikman. 

Baldeo Bharthi.Defendant 

versus 

Bir Gir and others.Plaintiffs.* 

Civil Procedure Code, section 30—Numerous persons interested similarly 
in the result of a suit—Permission given to some to sue on behalf of all — 
Permission granted after the filing of the suit. 

Held, that the permission required by seotion 30 of the Code of Civil Procedure may be 
granted after the filing of a suit by some only of tbe persons interested therein. Fernandez 
V. Rodrigues, (1897) I. L. R., 91 Bom., 784, followed. ^ 

The facts of this case sufficiently appear from the judgment of the Court. 

Munshi Ram Prasad, for the Appellant. 

Pandit Sundar Lai, for the Respondents. 

Burkitt and Aikman, JJ. —In this appeal it is frankly admitted for the 
appellant that he has no case whatever on the merits. The learned advocate 
who appears for him raises a technical plea founded on the following facts. 
The plaintiffs are mahants of a religious body who style themselves Niranjani 
Akhara comprising hundreds of followers and worshippers. The persons origin¬ 
ally claiming in the plaint were the mahants or heads of this body. An objec¬ 
tion was taken by the defendants in their written statement that the plaintiffs 
alone could not sue and that it was necessary that all the other members of 
the akhara should join as plaintiffs. Upon this an application was made by the 
plaintiffs, purporting to be under section 30 of the Code of Civil Procedure, ask¬ 
ing that, as provided in that section, notices should issue to the various parties 
who, the defendants alleged, ought to be joined as plaintiffs in the suit, and 
that permission should be given to the plaintiffs to sue on their behalf. The 
permission asked for was granted, and the suit proceeded to trial and judgment. 
It is now contended (judgment having been given against the defendants) that 

* First Appeal No. 185 of 1898 from a decree of Babu Prag Das, Subordinate Judge of 
.Sabaranpur, dated the 23nd June 1898. 
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Dtbe permissioa given after the suit had been instituted and after the defendants 
had been summoned, was a bad permission, and that therefore the trial vras 
vitiated, and the decree a bad one. As to this contention it [270] is sufficient 
to refer to the case of Fernandez v. Rodrigues, (1897) I. L. B., 21 Bom., 784. 
In that case it was held by a Full Bench that the permission required by 
section 30 of the Code of Civil Procedure may be given subsequently to the 
filing of the suit. In that decision and in the reasoning on which it was based 
we fully concur. As remarked by the learned Chief Justice in that case, the 
•question is only one of adding parties. Wedismiss this appeal with costs. 

Appeal dismissed. 


NOTES. 

[This was followed in (1901) 25 Mad., 399 ; (1915) 29 M. L. J., 91 : 39 I. C., 248. See 
also (1901) 33 Cal., 905; (1901) P. R., 91.1 
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FULL BENCH. 

The 27th March, IS99. 

Present: 

Sir Arthur Strachey, Knight, Chief Justice, Mr. Justice Knox 

AND Mr. Justice Blair. 

Edward Caston.Petitioner 

versus 

L. H. Caston and W. T. Cogdell.Bespondent and Co-respondent,* 

« Act No. IV of 1869 [Indian Divorce Act), sections 17, 20—Decree 
for nullity of marriage passed by a District Judge—Confirmation of 
decree by High Court—Period for confirmation — Kffect of 
confirmation, if made before statutory period has elapsed — 

Act No. I of 1872 [Indian Evidence Act), sections 41, 44. 

Section 20 of the Indian Divorce Act, No. IV of 1969, does not make the proviso in 
section 17 applicable to the confirmation by the High Court of a decree of nullity of marriage 
made by a District Judge, and such a decree may therefore bn confirmed before the expira¬ 
tion of six months from the pronouncing thereof. A v. B, (1893) I. L. R., 23 Bom., 460, 

' dissented from. 

Assuming the proviso in section 17 to be applicable to a decree of nullity, a decree by 
the High Court confirming the same before the six months’ period has expired, cannot on 
that ground be treated as made by a Court not competent to make it, within the meaning 
of sections 41 and 44 of the Indian Evidence Act, 1872, and is therefore, under section 41 
conclusive proof that the marriage was null and void. 

This was a reference arising out of a suit for divorce pending in the Court of 
the District Judge of Agra. The suit was brought by the husband as 
petitioner against his wife and a co-respondent. In the course of the hearing 
the counsel for the co-respondent put in a petition in which he represented 

• Matrimonial Reference No. 1 of 1900. 
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that the suit must be dismissed, inasmuch as the petitioner had never been* 
lawfully married to the respondent. The facts upon which thnt contention 
[271] was based were the following :—The respondent had formerly gone- 
through a ceremony of marriage with one Elloy. On the 18th of June 1888 she 
obtained a decree declaring that marriage null and void in the Court of the Judi¬ 
cial Commissioner of Oudh, who, until the passing of section 42 of Act No. XX 
of 1890, was a “ District Judge” within the meaning of section 3, clause 2, of 
the Indian Divorce Act, for Oudh. On the 7th of December 1888 the decree 
of nullity was confirmed by this Court, which had jurisdiction over Oudh under 
section 3, clause 1, of the Act. On the 21st December 1888 the respondent wag 
married to the petitioner. It was contended that under section 20,read with the 
proviso in section 17, the High Court was not competent to confirm the Judicial 
Commissioner’s decree of nullity until after six months from the pronouncing 
thereof; that the order of confirmation, having been made less than six months 
from the date of the decree, must be held to be illegal and void; that therefore, 
the decree must be treated as not having been validly confirmed; and that 
consequently the subsequent marriage of the respondent with the petitioner 
was also illegal and could not be made the subject of a decree for dissolution of 
marriage. The District Judge accordingly stayed proceedings and referred to 
the High Coart, under section 9 of the Indian Divorce Act, 1869, the question 
whether, having regard to the facts just stated, the marriage sought to be 
dissolved was a valid marriage. 

Mr. W.fiL. Porter (as amicus curice) for the Co-respondent. I submit that 
the proceedings held by the High Court on the 7th December 1888 for confirma¬ 
tion of the decree of nullity of marriage passed by the Judicial Commissioner 
on the 18th July 1888 in the suit between the respondent and Elloy were null 
and void, and that therefore the marriage between the respondent and Elloy has 
never yet been annulled. Section 20 of Act No. IV of 1869 renders applicable 
to decrees made by a District Judge, which the Judicial Commissioner for 
the purposes of these proceedings was, in a suit for nullity of marriage, the pro¬ 
visions of section 17, clauses 1, 2, 3 and 4. The term " clause ” is nowhere 
defined in the Act, but, turning to section 17, it will be seen that it consists of 
six paragraphs. The fifth paragraph contains a material proviso to the'effect 
that " no decree shall be confirmed under this section [272] till after the expira¬ 
tion of such time, not less than six months from the pronouncing thereof, as 
the High Court by general or special order from time to time directs.” This 
proviso is indissolubly connected with all the four preceding paragraphs, so that,, 
if the ' clause” spoken of in section 20 means one of the paragraphs of' 
section 17, then " clauses 1, 2, 3 and 4” must include also the fifth paragraph of’ 
section 17. If this be so, there is a direct statutory prohibition against tbe- 
confirming of a decree for nullity of marriage passed by a District Judge until; 
after six months from the date of the pronouncing thereof. I rely on the case 
of A. V. B., (1898) I. L. R., 23 Bom., 460. If there has been a proceeding held; 
within the statutory period of six months purporting to confirm such a decree, 
such proceeding will be of no legal validity. See the remarks made by 
Edge, C. J., near the commencement of the judgment in the case of Percy v.. 
Percy, (1896) I. L. R.. 18 All., 375. 

Mr. R. K. Sorabji (as amicus curia) for the Petitioner. 

Section 20 of the Indian Divorce Act directs—*' that the provisions ef 
section, 17 clauses 1, 2, 3, 4 shall, mutalis mutandis, apply to such decrees,’' 
i. e, decrees of nullity. 

Section 17 contains six paragraphs. The fifth paragraph evidently applies 
to all the four preceding paragraphs. It can hardly be said to be a part oC 
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paragraph 4, for that paragraph makes complete sense without it; and it, in 
turn, is quite intelligible without reference to the particular paragraph preceding 
it. It, in fact, is a clause by itself, i.e., it is the iiftb clause of section 17, and, 
as such, is not made applicable to decrees of nullity by section 20. If punctua¬ 
tion be any guide to the construction to be put on Acts of tbe Legislature, the 
full stop, in the original edition of the Act, at the end of paragraph 4, would 
seemuto indicate that the following paragraph was not intended to be read as 
part of tbe preceding clause. 

In A. V. B., (1898) I. L. R., 23 Bom., 460, the acting Chief Justice’s 
reference to sections of the Criminal Procedure Code to support tbe argument 
that paragraphs 4 and 5 of section 17 form one clause, is not so forcible as 
might at first sight appear, for it is quite evident that each of tbe provisos, 
in the sections to which he refers, has no meaning apart from the clause 
immediately preceding. 

[273] Tbe Act very clearly shows that it saw no reason for delay in 
nullity decrees. Section 16 expressly provides that a decree for dissolution 
of marriage, passed by a High Court, should be 7iisi, and also provides for 
intervention. Section 17 provides for intervention during a suit for dissolu¬ 
tion in the Court of a District Judge. As there are no such provisions with 
regard to suits for nullity, it is evident that the Legislature intended that 
there need be no delay in the confirmation of decrees of nullity. 

And in reality there is no call for delay. The grounds for decrees of 
nullity are—(a) Impotency. (6) Consanguinity and affinity, (c) Lunacy and 
idiocy. (<f) The existence at the time of marriage of a former husband or 
wife. All these are matters which are capable of direct proof at once, and 
are reasons which existed at the time of the marriage. The reasons for dis¬ 
solution are such as arise subsequent to the marriage, and are acts of one or 
other party—and are less capable of proof than the reasons for nullity—and 
may be mere allegations, the result of collusion. 

The fact that English law, at the time the Act was passed, required no 
delay^1n decrees of nullity, would have led the Legislature to have made it 
very clear, had they intended delay in nullity decrees in India. 

Nor can it be claimed that under section 7 of tbe Act, tbe present English 
Procedure should govern decrees of nullity out here ; for section 7 only 
applies English law where the Act is silent—but section 20 taken with 
section 17 makes it very clear what tbe Legislature intended with regard to 
delay, viz. that it was necessary in regard to decrees of dissolution, but not in 
regard to decrees of nullity. 

Straohey, C.J. —This is a reference to the Court under section 9 of the 
Indian Divorce Act (IV of 1869), by the District Judge of Agra, of a questioir 
arising in a suit for dissolution of marriage pending in this Court. The suit 
was brought by the husband as petitioner against his wife, the respondent, 
and against a co-respondent. In the course of the hearing, counsel for tbe 
co-respondent contended that the petition must be dismissed on tbe ground 
that tbe respondent had never been lawfully married to the petitioner. It 
appears that the respondent had formerly gone through a ceremony of marriage 
with one [274] Elloy. On the 18th July 1888, she obtained a decree' 
declaring that marriage null and void in the Court of the Judicial Commis¬ 
sioner of Oudh, who, until the passing of section 42 of Act XX of 1890, was 
" a District Judge,” within the meaning of section 3, cl. 2 of the Indian Divorce 
Act, for Oudh. On the 7th December 1888, tbe decree of nullity was con¬ 
firmed by this Court, which had jurisdiction over Oudh under section 3, cl. 1 
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of the Act. On the 2l8t December 1888, the respondent was married to the 
present petitioner. The cootontion now raised by the counsel for the co¬ 
respondent is that under section 20, read with the proviso in section 17, the 
High Court was not competent to confirm the Judicial Commissioner’s decree 
of nullity until after six months from the pronouncing thereof; that the order 
of confirmation, having been made less than six months from the date of the 
decree, must be held to be illegal and void; that, therefore, the decree must 
be treated as not having been validly confirmed ; and that, consequently, the 
subsequent marriage of the respondent with the petitioner was (ilso illegal, 
and cannot be made the subject of a decree for dissolution of marriage. The 
District Judge has accordingly stayed the proceedings pending a reference 
under section 9 of the question whether, having regard to the facts just stated, 
the marriage sought to be dissolved was a valid marriage. 

There are two questions to be considered. The first is, whether the High 
Court’s decree of the 7th December, 1888, was in contravention of section 20, 
read with section 17 of the Act. The second is whether, if so, it follows 
that that decree was void and inoperative as a confirmation of the Judicial Com¬ 
missioner’s decree of the 28th July 1888. In regard to the first point, reliance 
is placed on the decision of the High Court of Bombay in A v. B, (1898) I. L. R., 
23 Bom., 460. In that case no question arose as to the effect of a 
confirmation made by the High Court before the time, if any, prescribed by 
the Divorce Act. It was a submission by a District Judge of a decree for 
nullity for confirmation under section 20, upon which the petitioner applied 
to the High Court for immediate confirmation. The Court held that 
it could not confirm the decree before the expiration of six months from the 
£278] pronouncing thereof, and so rejected the application with leave to 
renew it when the six months’ period had expired. We have first to consider 
whether we agree with the construction placed by the Bombay High Court 
upon sections 17 and 20 of the Act. Afterthe fullest consideration I am unable 
to agree with it. Section 20 provides that “ every decree of nullity of marriage 
made by a District Judge shall be subject to confirmation by the High Court, 
and the provisions of section 17, clauses 1, 2, 3 and 4 shall, mutatis mutkndis, 
apply to such decrees.” Section 17 provides for the confirmation by the High 
Court of decrees for dissolution of marriage made by a District Judge. It 
consists of six paragraphs. The fifth paragraph is as follows '—“ Provided 
that no decree shall be confirmed under this .suction till after the expiration of 
such time, not less than six months from the pronouncing thereof, as the High 
Court by general or special order from time to time directs.” If this fifth 
paragraph is the fifth “ clause ” of section 17 within the meaning of section 20, 
then section 20 does not make it applicable to decrees of nullity of marriage 
made by a District Judge, and such decrees, therefore, need not wait for 
six months, but may be confirmed at once. If, though the fifth paragraph, it 
is to be regarded as the fourth " clause” of section 17 within the meaning of 
section 20, then section 20 makes it applicable to decrees of nullity of marriage, 
and such decrees, like decrees for dissolution of marriage, cannot be confirmed 
till after the expiration of six months from the pronouncing thereof. 

Now the word “ clause ” used in section 20 is nowhere defined in the Act. 
The paragraphs into which section 17 is divided are not numbered, and so far as 
the form of the section is concerned there is nothing to suggest thatone paragraph 
is more or less a ‘ clause ” than another, or that the fifth paragraph is not a 
clause. It is rather difficult to gather from the judgments in the Bombay 
case what the learned .Judges considered to be the exact relation between 
the proviso and the other paragraphs of section 17. Mr. Justice PabSOKS 
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says ; —“ The fifth paragraph is not, in my opinion, a clause of the section. 
It is a proviso to the clause which precedes it, joined to it as printed in the 
Oovernment of India (Legislative Department) edition 1887 of the Acts, by a 
colon, and must be t276] considered to be a part and parcel of the foregoing 
clauses, governing and controlling them, and not forming itself a separate 
clause.” Mr. Justice Ranade says ;—“ The proviso appears as a separate para¬ 
graph, but it is clear from its context that it cannot be read as a separate 
clause from paragraph 4, which it qualifies. It does not, as the preceding four 
paragraphs, or the succeeding sixth paragraph, relate to distinct subject- 
matters.” Mr. Justice FULTON holds that “ the proviso governs and forms part 
of the fourth clause.” Now if it is correct to say that the fifth paragraph is “ a 
proviso to the clause which precedes it ” and “ forms part of ” that clause and 
cannot be read as separate from that clause, it seems contradictory to say, as 
Mr. Justice PARSONS goes on to say, that it “ must be considered to be a part 
and parcel of the foregoing clauses governing and controlling them.” Apart 
from this, it appears to me quite impossible to hold that the proviso merely 
forms part of the clause immediately preceding it. That clause relates only to 
cases in which the District Judge has, upon the direction of the High Court, 
made further inquiry or taken additional evidence. That is clearly shown by 
the word " thereupon.” If the proviso merely formed part of that clause, it 
would follow that it did not apply co the far more numerous cases in which no 
further inquiry or additional evidence is required, and the result would be that, 
contrary to the obvious intention of section 17, the vast majority of decrees 
for dissolution of marriage might be confirmed at once. As then the proviso 
clearly applies to cases not falling within the preceding clause, it cannot merely 
form part of that clause; and if it does not merely form part of any one of the 
previous clauses, but governs and controls each, there can be no reason for not 
regarding it as itself a clause. Upon similar reasoning to that of the Bombay 
High Court, it would be logical to hold that paragraph 4 also was not a sepa¬ 
rate clause, as, notwithstanding the observation of Mr. Justice Ranade to the 
contrary, it also does not “ relate to distinct subject-matters it is merely 
consequential to clause 3 ; and there is, in my opinion, more reason to hold 
that paragraph 4 forms part of clause 3, and is therefore not a separate clause, 
than to hold that the proviso forms part of clause 4. In regard to Mr. Justice 
Parsons’ argument based on the colon at the end of paragraph 4, the Privy 
[277] Council in The Maharani of Burdwan v. Krishna Kaniini Dasi, (1886) 
I. L. R., 14 Cal., 365, at page 372 of the report say (in accordance with many 
English authorities) that “ it is an error to rely on punctuation in construing 
Acts of the Legislature.” The soundness of this principle is well illustrated in 
the present instance by the fact that in the original edition of the Indian 
Divorce Act (see that Gazette of India, March 6th, 1869, p. 376), there is not 
a colon at the end of the fourth paragraph of section 17, but a full stop. 
Mr. Justice Parsons proceeds to give illustrations from the Code of Criminal Pro¬ 
cedure in support of the proposition that if in section 17 of the Indian Divorce 
Act the clauses had been numbered, the proviso would not have been numbered 
as a clause. When the sections of the Code to which he refers—-sections 33, 
35, 48, 57 and 123—are looked at, I think it clearly appears that they establish 
no such proposition. In every one of those sections it is obvious Irom the 
context that the proviso was intended to apply to, and govern the immediately 
preceding proposition only, and that to mark this tbe proviso was not sepa¬ 
rately numbered. But, for the reasons which I have just given, it is impossible 
to hold that the proviso in section 17 was intended to apply to and govern the 
fourth paragraph only. I agree with Mr. .Justice Ranade, that from the point 
of view of considerations of expediency or public policy, such as the interests of 
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children, the prevention of collusion, and so forth, decrees for dissolution and 
decrees of nullity should stand on the same footing. But the question is whether 
that was the view of the Legislature in 1869 when the Indian Divorce ^ot was 
passed. So far as collusion is concerned, it certainly was not. It is obvious 
from section 20 that the Legislature deliberately excluded from the case of 
decrees of nullity the last paragraph of section 17, authorizing intervention on 
the ground of collusion during the progress jof a suit for divorce in the District 
Court. Further, in regard to suits tried by the High Court in its original 
jurisdiction, whereas under section 16 a decree for dissolution must, in the 
first instance, be a decree nisi, not to be made absolute for at least six months, 
during which period any person may show cause why the decree should not be 
.[278] made absolute by reason of collusion, or concealment of material facts ; 
■on the other hand, a decree for nullity under section 18 is made absolute at 
-once, and there is no provision for intervention. Again, in England in 1869 
the same distinction obtained, and it was not until the passing of the Matri¬ 
monial Causes Act, 1873, that decrees for dissolution and decrees of nullity 
were assimilated in respect of confirmation and intervention. It cannot there¬ 
fore be argued that there was in 1869 any a priori probability or presumption 
that because a decree for dissolution made by a District Judge had to wait for 
confirmation for six months, therefore the Legislature considered a similar 
delay as appropriate lor the confirmation of decrees of nullity. Mr. Justice 
Ranade in connection with the Matrimonial Causes Act, 1873, relies on section 
7 of the Indian Divorce Act, which provides that “ subject to the provisions 
contained in this Act, the High Courts and District Courts shall, in all suits 
and proceedings hereunder, act and give relief on principles and rules which, in 
the opinion of the said Courts, are as nearly as may be conformable to the 
principles and rules on which the Court for Divorce and Matrimonial causes in 
England for the time being acts and gives relief.” In the first place, that sec¬ 
tion is “ subject to the provisions contained in this Act.” This shows, I think, 
that the principles mentioned in the section are only applicable in the absence 
of express provisions in the Act: they cannot be applied to construe tbe provi¬ 
sions contained in the Act, such as sections 17 and 20, or to extend or restrict 
the operations of those provisions. In Abbott v. Abbott, (1869) 4 B. L. E., 61, 
Mr. Justice Macpherson held that “section 7 of the Divorce Act applies no^ to 
points of procedure, but to the general principles and rules on which the Court 
is to act and give relief.” Sections 17 and 20 relate to “ points o’f procedure ” 
only. In A. v. B., (1898) I. L. R., 22 Bom., 612, it was held by Sir CHARLES 
Fabran, C. J., and Mr. Justice Tyabji, that the principles and rules rdferred 
to in section 7 were not mere rules of procedure, such as the rules which 
regulate appeals: and I think that the same may be said in reference 
to the rules which regulate confirmation, especially when it is remem¬ 
bered that in England there is nothing which precisely corresponds 
to the matrimonial jurisdiction of a District Court in India, or the 
[279] confirmation of the decrees of those Courts by the High Court. I 
understand the practice of this Court to have been in accordance with the 
view that section 20 of the Divorce Act does not make the proviso in section 17 
applicable to the confirmation of decrees of nullity made by a District Judge. 

■I see no reason to think that this practice is wrong, and I am therefore of 
opiriion that this Court had power, on the 7th December 1888, to confirm the 
Judicial Commissioner’s decree of nullity of the 28th July 1888. 

u aaauming that by reason of the proviso in section 17 

the High Court ought not to have confirmed the Judicial Commissioner’s decree 
.until after the expiration of six months from the pronouncing thereof, does it 
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'follow that the confirmation was null and void, and the subsequent marriage of 
the respondent with the petitioner invalid? The District Judge in hia reference 
assumes that the answer to this question must be in the affirmative ; but he 
gives no reasons, and I cannot agree with him. The decree of the High Court 
of the 7th December 1888, was a decree of the kind specified in section 41 of 
the Indian Evidence Act, 1872. It was a final decree made in the exercise of 
matrimonial jurisdiction, declaring the present respondent not to be the wife 
of the then respondent. If it was the decree of “ a competent Court,” then, 
however erroneous or irregular it may have been, it is under the section conclu¬ 
sive proof that the respondent’s previous marriage was a nullity. The effect of 
such conclusive proof can only he avoided by showing that the High Court was 
not " a competent Court ” within the meaning of section 41, or was “ a Court 
not competent to deliver” the decree within the meaning of section 44. Unless 
that can be shown, the decree is conclusive, as no fraud or collusion is suggest¬ 
ed. The question then is, was the High Court’s decree of the 7th December 
1888, “ delivered by a Court not competent to deliver it ? It appears to me that 
this question must be answered in the negative. The High Court had undoubt¬ 
ed jurisdiction in the suit for nullity of marriage. As regards place, it possess¬ 
ed the local jurisdiction defined by the Act. It possessed personal jurisdiction 
over the parties to that suit who were persons governed by the Divorce Act; 
and it had jurisdiction over the subject-matter, or the class of suit as [ 280 ] 
disclosed in the petition for declaration of nullity. It was properly seised 
of the case, which was duly transmitted to it by the Court of the Judicial Com¬ 
missioner, and notice of the date fixed for confirmation was duly served upon 
the parties, of whom the petitioner was represented at the hearing by a pleader. 
There was no appeal to Her Majesty in Council from the decree of confirma¬ 
tion, as there might have been under section 56. Since the High Court had 
jurisdiction in the suit, it follows that it had juri.sdictioD to consider and deter¬ 
mine every question of law or fact arising in the suit. This would of course 
include any question of procedure, such as a question of the construction of sec¬ 
tions 17 and 20 of the Indian Divorce Act. To illustrate this, let us suppose that 
at thq hearing either the petitioner or the respondent had formally taken the 
objection that an adjournment was necessary, as under the proviso in section 17 
theMecree could not be confirmed until the six months’ period had expired. 
Suppose further that, after full argument on the point, the High Court had taken 
a view of section 17 different from that expressed in the Bombay case, and had 
confirmed the decree of the Judicial Commissioner accordingly. In such a case 
surely* the Court would not only be competent but bound to decide the ques¬ 
tion thus raised and argued. If competent to consider and decide the question, 
it cannot be supposed that the Court was ” competent ” to decide it in one 
particular way only. This shows that even if the decision was erroneous or 
irregular, the Court was nevertheless " competent to deliver ” it. If not, what 
is the alternative? Could any Court, however subordinate, in any subsequent 
suit, at any distance of time, treat the High Court’s decree as a nullity and the 
parties still husband and wife ? For instance, could a creditor successfully sue 
the former husband in a Small Cause Court for the price of necessaries supplied 
to the wife after the decree, on the ground that the decree was void, as the High 
Court had taken an erroneous view of the proviso in section 17 ? Again, after the 
High Court’s decree, could either of the parties re-marrying be prosecuted for 
bigamy and the children of the subsequent marriage be held illegitimate? If 
these oonolusions would be absurd where the High Court decided the question of 
the construction of section 17 after argument, they must equally bo so in a case 
[ 281 ] like the present. The competency or jurisdiction of the Court cannot 
possibly depend on whether a point which it decides has been raised or argued 
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by a party or oounsel. An express decision upon the oonstruotion of sections' 
17 and 20 and an implied decision must stand on the same footing. The view 
that the decree was a nullity by reason of the proviso in section 17 could only 
be supported on the principle that wherever a decision is wrong in law, or 
violated a rule of procedure, the Court must be held incompetent to deliver it. 
Such a principle is obviously unsustainable. In the first place, it is opposed tO' 
the language of sections 41 and 44 of the Evidence Act, which were undoubt¬ 
edly meant to make the decrees which they refer to conclusive except in a 
very restricted class of cases. If the intention had been to make such decrees- 
questionable on the ground of any legal defector irregularity, very different^ 
expressions would have been used, and it would bo inaccurate to describe such 
decrees as constituting “ conclusive proof.” In the second place, if the prin¬ 
ciple were sound, any judgment might be collaterally attacked by contending 
that it was in violation of such rules of procedure as the rule of res judicata 
contained in section 13 of the Code of Civil Procedure, or the rule of limitation 
contained in section 4 of the Limitation Act, 1877. These rules are expressed 
in language as peremptory as that of the proviso in section 17 of the Divorce 
Act ; but it has never been held, and it could not bo held, that a Court which 
erroneously decrees a suit which it should have dismissed as time-barred, or 
as barred hy the rule of res judicata, acts without jurisdiction and is not compe¬ 
tent to deliver its decree. The insecurity of ti'des and of status arising from 
the adoption of such a principle is just what sections 41 and 44 of the Evidence 
Act were intended to prevent. The sections recognize that, given the competency 
of the Court, even error or irregularity in the decision is a less evil than the 
total absence of finality which would bo the only alternative. In the third 
place, the judgment of the Privy Council in Amir Hasan Khan v. Shea Bakhsh 
Singh, (1884) I. L. R., 11 Cal., p. 6 ; L. R., 11 I. A., 237, shows that, even for 
the purposes of direct attack in revision under section 622 of the Code of Civil 
Procedure, a decree cannot be held to have been made without jurisdiction 
[2823 or illegally, merely because it is wrong in law or alleged to be in violation 
of such rules of procedure as those contained in sections 13 and 43 of the Code. 
If so, then a fortiori such a decree could not be regarded as made without jurisdic¬ 
tion for the purposes, not of direct but merely collateral attack in a subsequent 
suit. In Sardarmal Jagonath v. Aranvayal Sabhapathy Moodliar, (1896) I.L.R., 
21 Bom., 205, a judgment-creditor sought to maintain an attachment on the 
property of his debtor who had previously been adjudicated an insolvent by the 
Madras Insolvent Court, and to resist a claim by the Official Assignee, under 
section 278 of the Code, for the release of the property from attachment, on 
the ground that the order of adjudication and the vesting order were null and 
void, and gave no title to the Official Assignee, inasmuch as the original peti¬ 
tion to the Insolvent Court disclosed no act of insolvency on which an order 
of adjudication could legally be passed under the Statute. I held that as the 
Madras Court was undoubtedly competent to deal with the petition, and was 
both competent and bound to consider whether the acta alleged in the petition 
constituted acts of insolvency within the meaning of the Statute, the order, 
even if wrong in law, was not one which the Madras Court was not competent 
to deliver within the meaning of section 44 of the Evidence Act, and that there¬ 
fore it could not be treated in collateral proceedings as null and void, but was 
conclusive of the insolvency and of the Official Assignee’s title. At page 214 
of the Report, I said:—"Once recognize that a Court is competent to decide a 
suit or a petition in insolvency or any other matter, and it follows that it is com¬ 
petent to decide all questions which arise in that matter, whether they are ques¬ 
tions of fact or of law, and whether they appear on the face of the plaint or 
petition or arise subsequently. If it decides them wrongly, its decision may be 
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subject to reversal on appeal or otherwise, but cannot bo treated as a nullity.” 
The same principle is, I think, I’ecognized in the judgment of Mr. Justice Knox 
and Mr. Justice Airman in Dnrga Prasad v. Mahahir Prasad, Weekly Notes, 
1899, p. 199. The English, Indian and American authorities collected in 
Mr. Hukm Chand’s learned Treatise on the Law of lies Judicata, Ohap. VII, 
sections 186, 187, 189, 190 and 192, establish that for the purpose of showing 
[283] in collateral proceedings that a judgment is void for want of jurisdiction 
or competency in the Court, it is not sufficient to show error in law, irregular¬ 
ity in practice, or departure from the provisions of the law of procedure, as for 
instance, by taking the proceedings at a wrong or unauthorized time. In one 
American case cited at p. 475, it was said “ the principle is so well settled that 
it is said to be an axiom of the Law, that when a Court has jurisdiction over 
the subject-matter and the parties, its judgment cannot bo impeached collater¬ 
ally for errors of law, or irregularity in practice.” In anothor American case 
cited at page 476, it was said :—“ Jurisdiction having been obtained, the fact 
that the judgment was rendered sooner than it should have been, does not 
make the judgment void ; a judgment thus rendered is irregular only.” 
The whole subject is elaborately discussed by a learned American author, 
Mr. Vanfleet, in his work “The Law of Collateral Attack on Judicial Proceedings” 
(see especially Chapter VIII). In Chapter XIV, sections 710, 711, 712 and 
713, the author gives instances to show that a “ premature judgment,” that 
is, a judgment given before it ought to have been given according to the law of 
procedure, cannot therefore he treated in collateral proceedings as void and given 
by a Qourt without jurisdiction. “An administrator’s order to sell land could 
not be granted lawfully until after the final account of the personal assets had 
been settled ; but an order granted before that liad been done is not void. The 
Missouri Statute required the Court to delay the approval of an administrator’s 
or guardian’s sale of land until the next term after it was made, but such a sale 
is not void because approved at the same term or an adjourned term.” 

For these reasons I would answer the reference by saying that, in our 
opinion, the marriage of the respondent with the petitioner was not invalid 
by rgason of any want of jurisdiction in the High Court’s decree of the 7th 
December 1888. 

I desire to I’opeat what 1 stated at the hearing, that the Court is much 
indebted to Mr. Porter and Mr. Sorabji, who appeared as amici curin’, for the 
co-respondent and the petitioner, respectively, for the assistance rendered to 
the Bench by their very able argument. 

[284] Knox, J.— I fully concur botli in the reasons and in the conclusions 
arrived at by the learned Chief Justice, and have nothing further to add. 

Blair, J—I also entirely concur in the conclusions arrived at by the learn¬ 
ed Chief Justice and in the reasoning on which those conclusions are based. 
I have only one addition to make. It is that, in my opinion, the judgment of 
a Bench of this Court confirming the decree for nullity of marriage is an author¬ 
ity on the question of law whotlier for the validity of such a confirming order 
a delay of six months is necessary. Tlie Bench which implicitly decided that 
the six months’ delay imposed in cases of dissolution of marriage was not 
necessary in cases of nullity was a Bench similarly constituted to the px’esent, 
and of co-ordinate authority ; and, if not by strict law, by the comity of the 
Courts, the law in such a decision ought to be taken as authoritative until 
declared to be erroneous by a Full Bencli of tlio Court. A fortiori it was not 
open to an inferior Court to question tbo decision of any Bench of this Court. 
It is impossible to draw the inference which appears to be suggested by the 
District Judge that the matter was not considered and decided by the Bench of 
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this Court which confirmed the decree of nullity. It was necessary as a 
foundation for the order which it made that it should have adjudicated on th^ 
question and decided that the six months’ delay was not in that case impos^ 
by the law. Therefore on authority as well as on the reasoning set forth in 
detail in the learned Chief Justice’s judgment I would make the same answer 
to this reference. 


NOTES. 

(Bee iilso (1904) ‘2G All., 529 whore thi.s decision was explained.] 
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The 3rd April, 1900. 

Present; 

SiH AiiTHuu Sthachey, Knight, Chief Justice, Mr. Justice Knox, 
Mr. Justice Blaiu, Mh. Justice Banerji, Mr. Justice Burkitt and 

Mb. Justice Airman. 

Bisheshur Dial and another.Plaintiffs 

ver&us 

Ram Sarup.Defendant.* 

Act No. IV of 18b‘3 {Transfer of Property Act), Section 82 — Mortgaqp — 

Purchase by mortgagee at atiction of portion of the mortgaged property — 
Effect of such purchase in reducing the mortgage debt. 

When a znortgagoo buys at auction the equity of redemption in a part of the mortgaged 
property, such purchase has, in the absence of fraud, the effect (8891 of discharging 
and extinguishing that portion of the mortgage debt which was chargeable on the property 
purchased by him, that is to say, a portion of the debt which bears the same ratio to the whole 
amount of the debt as ihe value of the property purchased bears to the value of the w,hole of 
the property comprised in the mortgage. Lakhmidas Ramdas v. Jamnadas Shankar Lai, 
(189G) 1. L. R., 22 Bom,, 304, followed. Nand Kishore v. Raja Hariraj Singh, (1897) I. L. R,, 
20 All., 23; and Suviera Kuar v. Dhagwant Singh, Weekly Notes, 1896, p. 1; and Chunna Lai 
v. Anandi Lai, (1896) 1. L. R., 19 All., 19G, considered. Mahabir Pershad Singh v, Macnagh- 
ten, (1889) l.L, R., 16 Cal,, 692, Nawab Azmat AH Khan v. Jawahir Singh, (1870) 13 Moo., 
1. A., 404, and Mahtab Singh v. Misri Lai, N.-W. P., H. C. Rep., 1867, p, 88, referred to. 

The facts of the case are as follows:—Balak Ram, the ancestor of the defendants, 
made a simple mortgage for Rs. 1,000 in favour of Jai Gopal, the plaintiffs’ 
ancestor, on November 3rd, 1885. In 1893 the property mortgaged was 
advertised for sale in execution of a decree of one Kunj Behari and another. 
As the amount of the decree of Kunj Behari was only Rs. 1,166-1-9, only half 
of the property was sold by auction and it was purchased, on November 21st, 
1893, by the plaintiffs for Rs. 1,600. At the time of the auction sale an 
application was made to notify the amount of the mortgage-money. The 
plaintitis, alleging that as they had pmchased only half of the property, one- 
half only of the mortgage-debt had been discharged, brought a suit against the 
defendants claiming that tlie remaining half of the property in the hands of 
the defendants was liable for the other half of the mortgage-debt, together 
with interest, and asking that that amount might be awarded to them and 

• Second Appeal No. 221 of 1897, from a decree of Maulvi Muhammad Biraj-ud-din, 
Subordinate Judge of Agra, dated the 22nd December 1896, reversing a decree of Maulvi 
‘ Muhammad Fida Husaiiii Munsif, of Agra, dated the 30th.of June 1696. 
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in default of payment sale of that half of the property which remained with 
the defendants. The defendants objected that, the plaintiffs having purchased 
half of the property, the whole hypothecation debt should be charged against 
that half. 

The first Court decreed the claim for a moiety of the principal and dis- 
missad the claim for interest. The Lower Appellate Court allowed the appeal 
of the defendants, dismissing the suit of the plaintiffs on the ground that 
the property purchased by them was worth, approximately, Rs. 3,000, and 
that as they had purchased it for Rs. 1,500 only it must bo taken that 
they purchased it for Rs. 1,500 plus Rs. 1,000, the mortgage-money [286] 
due to them, and which mortgage was duly proclaimed at the time of the sale 
of half the property. 

Pandit Sunder Lai, with whom was Munshi Ram Prasad, for the Appellant, 

Where several parcels of property are jointly mortgaged to secure a mort¬ 
gage-debt, in the absence of a contract to the contrary each parcel is jointly 
and severally liable for the whole debt due to the mortgagee. If one of those 
parcels is purchased by a person other than the mortgagee, it may be sold in 
execution of the decree obtained by the mortgagee on his mortgage. As be¬ 
tween themselves each parcel is liable to contribute rateahly to the debt secured 
by the mortgage (vide section 82 of Act IV of 1882). The parcel purchased by 
the stranger from the mortgagor as between it and other mortgaged parcels 
was liable to contribute its quota of the mortgage-debt apportioned according 
to the valuation of each of the mortgaged parcels and so was every other 
parcel mortgaged. 

If the whole of the mortgaged debt was recovered by sale of the parcel 
purchased by the stranger, the owner of this pared could claim contribution 
from the owners of the other parcels for the sum recovered from it in excess 
of its proper quota, under suction 82 of Act IV of 1882. 

If the mortgagee himself purchased one of the parcels, as owner of the 
parcel’purchased, he is bound to pay to himself the quota of the mortgage-debt 
for which the parcel in question is liable under the rule formulated in section 
82 of Act IV of 1882 In such case there is a confluence of the estates of the 
mortgagor and the mortgagee in the same person, and to the extent of the 
quota of the mortgage-debt, for which this property is liable, the mortgage 
is extinguished, the balance of the mortgage-debt being still recoverable 
by the mortgagee. The last paragraph of section 60 of Act No. IV of 
1882 is based on the same principle. Where the mortgagee himself pur¬ 
chases a part of the mortgaged property, the remainder of the mortgaged 
property might be redeemed " on payment of a proportionate part of the 
amount remaining due on a mortgage.” These propositions are supported by 
the following oases i— Naivab Azmat Alt Khan v. Jatuahit Singh, (1870) 13 
Moo. I. A., 404 ; Mahtab Singh v. Misri Lai, N.-W. P., H. C. Rep., 1867, p. 88 ; 
[287] Resree v. Seth Boshan Lai, N.-W. P., H. C, Rep., 1870, p. 4; Sobha Sah 
v.Inderjeet, N.-W. P., H. C. Rep., 1873. p. 148; Nathon Sahoo v. Lalah Ameer 
Chand, (1875) 15 B. L. R., 303 ; Gossyen Luchmee Narain Poori v. Bicram Singh, 
(1879) 4 0. L. R., 294 ; Uirdy Narain v. Syed MlaooUah, (1878) I. L. R., 4 Cal., 
72 ; Bisheshar Singh v. Laik Singh, (1883) I. L. R., 5 Ail., 257 ; Lakhmidas 
Bamdas v, Jamnadas Shankar Lai, (1896) I. L. R., 22 Bom., 304 ; tlint v. 
Howard, L. R., 1893, Cli. D., Vol. II, p. 54. 

The Honorable Mr. Justice AiKMAN referred to Maharajah Kishen Pertab 
Sahee Bahadoor v. Lalla Nund Coomar Singh Parray, (1876) 26 W. R., 388; 
Sheonath Doss v. Janki Prosad Stngh, (1888) 1. L. R., 16 Cal., 132. Thesu. 
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oases support the appellant’s contention. A mortgagee purchasing a part of 
the mortgaged property at a public auction with the leave ot the Louro is 
exactly in the same position as a stranger purchaser. 

The rule laid down in Siiinet o, Kudv v.lihciQWCint inn^h, Weekly Notes, 189o, 
p. 1, is based on no principle. On this rule the liability of each parcel of the 
property would depend : — (<i) upon who the purchaser is at the public auction, 
whether he is the mortgagee himself or a stranger ; (b) upon the fluctuations 
of the market at the sale of each parcel of the mortgaged property. 

In the case, say of a mortgage of ton parcels of property, the amount for 
which the last parcel i.s liable to the mortgagee, w'ould fluctuate with the prices 
fetched by each of the niue other parcels and upon the purchaser of the parcel 
being the mortgagee or a stranger. The true rule is the one on which the last 
paragraph of section 60 and section 82 of Act IV of 1882 are based. 

The principle upon which the ruling of the majority in the Full Bench in 
iVrtad Kishore v. liaja Ilarhaj Stngh, (1897) I. L. R., 20 All., 23, is based also 
supports my case. 

The reason for the rule I contend for is thus explained in N.-W. P., H. C. 
Rep., 1873, at p. 150 : — 

“ The reason of this is obvious. The whole estate as to one portion of the 
property has merged in the mortgagee, and the mortgagor, if compelled to 
redeem by payment of the whole debt, would have to sue the mortgagee for 
contribution afterwards [288] and thus by two suits between the same 
parties attain tlio losult which, under the law as above interpreted, is now 
attained by one suit.” 

Pandit Madan Mohan Malaviga, for the Respondent. 

Banerji, J,—This appeal ha.s arisen in a suit brought under section 88 
of Act No. IV of 1882 for sale upon a mortgage, dated the 3i’d of November 
1885. A moiety of the mortgaged property was sold by auction on 2l8t of 
November 1893, in execution of a simple decree for money held by ''other 
creditors of the mortgagor, and was purchased by the mortgagee subject fo*the 
above mortgage. The plaintiffs, who represent the mortgagee, seek in this 
suit to bring to sale the other moiety of the mortgaged property* for recovery 
of a moiety of the amount duo upon the mortgage. The Court of First Instance 
made a decree in favour of the plaintiffs for one-half of the principal amount 
of the mortgage and dismissed the claim for interest. Upon the appeal of 
the defendant, wlio represents tlio original mortgagor, the Lower Appellate 
Court dismissed the suit. The Court found that the market value of the moiety 
of the mortgaged property purchased by tlio mortgagee, if sold as unincumbered 
property, was Rs. 3,000, that tlio price paiil for it by the mortgagee was 
Rs. 1,500, and that the difference between those two sums was equal to the 
amount duo upon the mortgage. The Court held that the purchase by the 
mortgagee had thus the effect of fully discharging the mortgage, and that the 
plaintiffs’ claim was not therefore maintainable. The correctness of this 
conclusion has been challenged in this second appeal, and it is contended that 
the purchase of a moiety of the mortgaged property by the mortgagee extinguish¬ 
ed the mortgage debt to the extent of one-half only, and not in its entirety. 

The view of the Court below is supported by the ruling in Sumera Kuar 
V. Bhagioant Singh, Weekly Notes, 1895, p. 1. Having regard to that ruling 
and certain observations contained in the judgments of my brother Blaib and 
myself in the Full Bench case of Nand Kishore. v. liaja Hariraj Singh, (1897) 
I. L. R., 20 All., 23, this case has been referred to* a Full Bench. 
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In some of the earlier oases decided by this Court, it was held that the 
mere fact of the mortgagee buying a part of the mortgaged [289] property 
subject to his mortgage had the effect of totally extinguishing the mortgage. 
This view was dissented from in the Full Bench ruling referred to above, and 
it was held that such a purchase “ has not necessarily the effect of fully dis¬ 
charging the mortgage.” To what extent the mortgage should be held to have 
been discharged by the purchase was not decided in that case. That question, 
however, arises in this appeal, and is the only question to be determined by 
the Full Bench. 

It is urged on behalf of the appellants that the price paid by the mort¬ 
gagee for the portion of the mortgaged property purchased by him is not, in 
the a,bsenco of fraud, a material factor in determining the extent of the mort¬ 
gage debt which is extinguished by the purchase, and that in each case the 
amount by which the mortgage debt is reduced, is that portion of it for which 
the property purchased was proportionately liable. After careful considera¬ 
tion I am of opinion that this contention is valid. 

When several parcels of property are mortgaged to secure one debt, every 
parcel is liable to the mortgagee for the whole amount of the debt; but as between 
themselves each parcel is liable, in the absence of a contract to the contrary, 
to contribute to the debt in the proportion which its value bears to the value of 
the whole property comprised in the mortgage. This is the rule enunciated in 
section 82 of the Transfer of Property Act, 1882. The primary liability on 
each of several properties included in a mortgage being thus a proportionate 
share of the mortgage debt, every person who purchases one of those properties 
incurs a liability to that extent. There can be no doubt that if pei'sons other 
than the mortgagee purchase different parcels of the mortgaged property, their 
liability, inter se, is, as stated above, proportionate to the relative value of the pro¬ 
perty purchased by each of them, and it is immaterial what price was paid for it. 
If any such purcliaser has to discharge tho whole of the mortgage debt, he is 
entitled to claim contribution from the owners of the remainder of the mort¬ 
gaged'^frroperty, and this right subsists oven if the price of the parcel purchased 
by hitn was grossly inadequate, and the difference between that price and the 
actual market value of the property was in excess, not only of the amount of 
the proportionate liability of tho propei'ty, but also of tho whole amount 
[890J of the mortgage debt. For instance, if tliree parcels of property, each 
of the .value of Ks. fSOO, are mortgaged to secure a dobt of iis. 300, each parcel 
is liable for Rs. 100. If one of them be purchased at auction for Rs. 50 and the 
purchaser be compelled to discharge the mortgage, he would be entitled to 
claim from the mortgagor or purchasers of the other two parcels Rs. 200, the 
amount for which those parcels were liable, although ho himself benefited 
immensely by his purchase. The above is no doubt an extreme case, but it 
is not one which is wholly inconceivable. In such a case the price paid hy 
the purchaser is never taken into account, and it has never been held that 
any equities exist as between him and the mortgagor or the purchasers of 
the remainder of tho mortgaged property. Upon this point there is no 
controversy. 

Does the case become different if the purchaser of a part of the mortgaged 
property be the mortgagee himself ? When he buys a portion of that pro¬ 
perty, the rights of the mortgagee and the mortgagor, as regards the portion 
purchased, become vested in tho same person, and the result is that a 
part of the mortgage debt is wiped out by reason of tin's fusion of interests, and 
the balance only is recoverable from tho remainder of the mortgaged property. 
It is in consequence of this coilfluonco of interests and the discharge of a portion 
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of the mortgage debt, that upon the mortgagee purchasing a part of the property, 
the integrity of the mortgage is broken up, and the mortgagee is not allowed to 
recover the whole amount of the debt from the remainder of the property. As 
has been already stated, each parcel of the mortgaged property is liable for 
the debt rateably to its value. Therefore when the rights of the mortgagee 
and the mortgagor become vested in the same person, only so much of the debt 
can be held to have been discharged as was proportionate to the value of the 
property in respect of which the confluence of rights takes place. There appears 
to be no difference in this respect between the case of a purchase by a stranger 
and that of a purchase by the mortgagee. When the mortgagee buys at 
auction the equity of redemption in a part of the mortgaged property, 
all that the mortgagor or other person interested in the remainder of the 
mortgaged propei’ty can claim is, that he should not be placed in [291] a worse 
position than that in which he would have been had the purchase been made 
by an outsider ; that is to say, that the property in his hands should not be ren¬ 
dered liable for a larger amount than the sum with which it would have been 
chargeable in the case of a purchase by a stranger. In the latter case, if the 
mortgagor or other owner were compelled to discharge the whole of the debt 
he would ho entitled to contribution from the purchaser rateably to the value 
of the property purchased by him. In the case of a purchase by the mortgagee 
there appears to bo no reason why the mortgagor or his representative should 
be allowed anytiiing beyond a right to have his liability reduced to the same 
extent as in the case of a purchase by an outsider, and this seems to be the 
only equity to which he is entitled. It has been held by the Privy Council in 
Mahabir Ptrshad Sinr/h v. Macnaohleii, {18b9) I. L. R., 16 Cal., 682, that a 
mortgagee who buys tlie mortgaged property at auction with the leave of the 
Court is not a trustee for the mortgagor, and is in tlie same position as any 
independent purchaser. As against the mortgagee, therefore, no higher equity 
exists in tiiis respect in favour of the mortgagor than that which exists 
against any ottier purchaser. These considerations were overlooked in the 
case of Humcra v. Bhagwant, Weekly Notes, 1H95, p. i, and in my judgments 
in Chunna Lai v. Anandi Lai, (1896) 1. L. ii., 19 All., 196, and Nand Rishore 
V. Raja Ilariraj Singh, (1897) I. L. R., 20 All., 23. When the mortg&gee 
buys at auction the equity of redemption in a i)art of the mortgaged property 
for a grossly inadequate value, it no doubt appears at first sight fnat an injury 
has been done to the mortgagor, and that the mortgagee has taken advantage 
of his position. That was tljo case in Humcra v. Dhagioant, Weekly •Notes, 
1895, p. 1. Ifut whore no fraud has boon perpetrated and no undue advantage 
has been taken by tlie mortgagee, and he has puroliased the equity of redemp¬ 
tion in good faith, like any otlior independent purchaser, there is obviously no 
reason for placing liim in a worse position than any otlior purchaser. 

In Nawab Azviat Ali Khan v. Jaicahir Singh, (1870) 13 Moo., I. A., 404, 
where the mortgagee had purchased a part of the mortgaged property, their 
Lordships of the Privy Council observed that the proportion of the debt 
chargeable on eacli village ought to vary [292] according to the actual value of 
the village, and the plaintiff' in that case was allowed to redeem the village 
Hosseinpore purchased by him upon payment of the proportion of the mortgage 
debt thus chargeable on his village. The actual value paid by the mortgagee 
for the villages purchased by him was not taken into account. 

In Mahtab Singh v. Misri Lai, N.-W. P., II. C. Rep., 1867, p. 88, this 
Court hold in a case similar to the case cited above that each purchaser, includ¬ 
ing the mortgagee, had “ liought subject to a proportionate share ol the 
burden, and that the plaintiff was entitled to‘redeem the village purchased 
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by him on paymenb of such portion of the mortgage debt “ aa is proportionate 
to the relative value of the mortgaged properties.” 

The case 'which most resembles the present is that of Lakhmidas Ram- 
daa V. Jamnadas Shankar Lai, (1896) I. L. E., 22 Bom., 304. In that 
case three properties were mortgaged to the plaintiff for Rs. 90. In execu¬ 
tion of a simple decree for money the equity of rodpinption in one of those 
properties, namely, a house, was sold by auction and purchased by the 
plaintiff-mortgagee for Es. 2-2. Ho pold it to one Francis for Es. 100, and 
subsequently brought his suit to recover Rs. 90, the whole of his mortgage 
money, by sale of the two remaining properties. Tlie suit was dismissed by 
the Court of First Instance, on the ground that the plaintiff' had realized 
Rs. 100 by the sale of the property purchased by him, and that therefore 
nothing was due. Fahkan, G.J., held ‘‘ that the plaintiff, wlien he purchased 
the equity of redemption in the house, purchased it subject to its duo propor¬ 
tion of the mortgage debt. That portion of the mortgage debt thus ceased to 
exist, and the plaintiff’s right aa mortgagee to recover the money secured by 
his mortgage was reduced to that extent. What proportion of the mortgage debt 
was thus wiped out depends upon the proportion of the value of the bouse to the 
value of the rest of the mortgaged properties.” This is an instructive case, and 
shows that the price paid by the mortgagee is not to bo taken into account in deter¬ 
mining the extent of the mortgage debt discharged by the purchase made by the 
mortgagee. Opon further consideration, I am of opinion that the rule laid down 
by the Bombay [293] High Court is the true rule, and that when the mortgagee 
buys at auction the equity of redemption in a part of the mortgaged property, 
such purchase has, in the absence of fraud, the effect of discharging and 
extinguishing that portion of the mortgage-debt whicli was chargeable on the 
property purchased by him, that is to say, a portion of the debt which bears 
the same ratio to the whole amount of the debt that the value of the property 
purchased hoars to the value of the whole of the property comprised in the 
mortgage. It is not necessary to say in this case whether the same result will 
ensue if the purchase by the mortgagee is made under a private contract with 
the mAtgagor and not at auction. 

The learned vakil for the respondent referred to the rulings in Gokaldas 
V. Puran Mai, (1884) I. L. R., 10 Cal., 1035, and Hart v. Tara Prasanna, 
(1885) I. L. R., 11 Cal., 718, and section 90 of the Indian Trusts Act. The 
first case has no bearing upon the question before us, and, having regard to the 
decision of the Privy Council in Mahabir Pershad Singh v. Macnaghten, (1889) 
I. L. R., 16 Cal., 682, the argument baaed on the other ruling and on section 
90 ca'nnot prevail. 

As the mortgagee in this case purchased a moiety of the mortgaged pro¬ 
perty, the mortgage debt became extinct to the extent of a moiety only, and 
the plaintiffs were entitled to recover the other moiety by the sale of the 
remainder of the mortgaged property. The Court of First Instance granted 
them a decree for a half of the principal mortgage amount. The plaintiff's 
submitted to that decree and did not appeal. They are not therefore entitled 
to a decree for a larger amount than that decreed to them by the first Court. 
The result is that I would allow this appeal with costs, set aside the decree 
of the Court below with costs, and restore the decree of the Court of First 
Instance. 

Straohey, C. J.— I concur in the judgment of my brother Banerji. 

Knox, J. —I also concur. 

Klaip. J .—I also concur.. 
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Burkitt, J .—I am of the same opinion. 

Aikman, J. —I also concur in the judgment of my brother BaNERJI, 

—---— Appeal decreed. 


NOTES. 

[ By the mortgagee's purchase of a portion of the mortgaged property, the mortgage-debt 
is proportionately reduced :—(1914) 3G All., 272 ; (1911) 10 I. C., 235 (All.,) ; (1011) 33 All., 
434 (sir lands, mortgagor hocoming ox-proprietary tenant); (1903) 26 All., 72; (1006)4 
G. L , J., 317 ; (1906) 4 G. L. J., 195 ; (1901) 26 Bom., 88 ; (1904) 6 Bom. L. R., 284 ; (1908) 
12 C, W. N., 745 ; 8 C. L. J., 92 (private sale) ; (1904) 7 O. 0., 307 ; (1906) 9 O. C., 259. 

The case of tlio mortgagee himself bringing the property to sale was distinguished in 
(1901) 26 Bom., 88 ; (1906) 28 All., 700 ; see also (1915) 29 M.Ij.J., 319 ; (1915) 29 I. G., 124 
(Mad.): (1908) 31 Mad., 3.33 ; (1909) 14 G. W. N., 165 ; (1912) 10 A. L. J., 211; (1906) 32 
Cal., 1077 as regards the oUoet of a partial release. In (1906) 4 C. L. J., 673, it was held 
that the question of release could not be raised in execution proceedings. 

8 c 9 also, on this subject, (1915) 37 All., 474 ; (1915) 37 All., 101 ; (1915/ 21 C.L.J., 104.J 


[294] APPELLATE CIVIL. 

The. 3rd April, 1900. 

Present: 

Sir Arthur Strachey, Knight, Chief Justice, and 
Mr. Justice Banerji. 


Ishri Prasad Singh.Plaintiff 

versus 

Lain Jas Kunwar and another.Defendants.* 


Lalli Jas Kunwar and another.Defendants 

versus 

Ishri Prasad Singh.Plaintitf.* 


Act No. I of 187'^ [Indian Evidence Act,) sections 65 and 90—Presumption 
as to ancient documents—Destruction of original — Presumption' 
applied to certilied copu—Regulation No. LI I of 1803, 
section 37 — Disijualified. proprietor—Procedure 
preliminary to taking estate under the 
Court of Wards—Procedure 
prescribed by the regulation 
to be strictly followed. 

Held that the presumption allowed by section 90 of the Indian Evidence Aot, 1872, 
may be applied where the original of a document sought to be proved has been destroyed 
and only secondary evidence of its contents in the shape of a certified copy is available. 
Khettir Chunder Mookerjec v. Khetter Paid Sreeterutno, (1870) I. L. B., 5 Cal., 886; S, 0., 
6 C. L. R., 199, followed. 

The procedure prescribed by Regulation No, LIl of 1803 for disqualifying proprietors 
and taking their estates under the Court of Wards must be strictly followed in order 

* First Appeal Nos. 129 and 127 of 1898, from a decree of Maulvi Muhammad Mazhat 
Hasan, Subordinate Judge of Mainpuri, dated the 21st ];’ebruary 1898. 
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that the disabilities incident to the status of a disqualified proprietor may ensue. 
Mohummud Zahoor AH Khany. Mussumat Tahkonrani Butta Koeri, (1867) 11 Moo. I. A., 468, 
referred to. It is incumbent therefore upon one seeking to dispute an adoption on the 
ground that the person making it was a “disqualified proprietor ’’ to show that all the 
procedure necessary to make such person a disqualified proprietor was carried out according 
to law. 

Wt 

Thb facts of this case, so far as they are necessary for the purposes of 
this report, appear from the judgment of the Court. 

Pandit Moti Lai, for the Appellant in No. 127, Respondent in No. 129. 

Mr. D. N. Baverji, Pandit Sundar Lai and Babu Jogindro Nath Chaudhri, 
for the Respondents in No. 127, Appellants in No. 129. 

Straohey, C. J., and Banerji, J. —The plaintiff in this case claiming to 
be the nearest reversioner to the estate of Thakur Chaturbhuj Singh, deceased, 
sues for declaratory relief in respect of certain acts done by Tliakurain Mahtab 
Kunwar, widow of [295] Chaturbhuj, by Lalli Jas Kunwar, his daughter, and 
by the second defendant Thakur Umrao Singh. The acts complained of are;— 

(1) a transfer made about the year 1850 by the widow Mahtab Kunwar 
of two vi lages belonging to the Kotla estate left by Chaturbhuj, namely, Ajaib- 
pur Riikhauli and Ahmadpur Madha, in favour of her daughter, the defendant 
Lalli Jas Kunwar; 

(2) a transfer made by Lalli Jas Kunwar on the 18th February 1876, 
during the lifetime of Mahtab Kunwar, of the same two villages, in favour of 
Mohinder Kunwar, the deceased wife of the second defendant, who is in 
possession of them by inheritance from her; 

(3) an entry obtained by Lalli Jas Kunwar after Mahtab Kunwar’s death 
in April 1889, of her name in the revenue records in respect of two other 
villages of the Kotla estate, namely, Khairgarh and Noner, upon the allega¬ 
tion that they formed part of her strtdhan ; 

(4) a denial by the defendants in their written btatements bled on the 
23rd August 1892, in a suit brought by tbe present plaintiff in the Court of 
the iijubordinate Judge of Agra, of the plaintifl's title as next reversionary heir 
of Chaturbhuj to succeed to the KoMa estate as absolute owner after the death 
of Lalli Jas Kunwar. 

The reliefs claimed by the plaintiff are:— 

(1) A declaration that he is the next reversionary heir of Chaturbhuj Singh 
in respect of the whole Kotla estate. 

(2) A declaration that the transfer by Mahtab Kunwar in favour of Lalli 
Jas Kunwar of Ajaibpur Rakhauli and Ahmadpur Madha was void and in¬ 
operative as against the plaintiff beyond the life-time of Lalli Jas Kunwar. 

(3) A declaration that the four villages named in the plaint are not the 
stridhan of Lalli Jas Kunwar, and that she has no right to make a transfer of 
them beyond her life-interest. 

The defendants raised various pleas, for tlio most part of a technical 
character, and to two of which it is unnecessary to refer. Their main pleas 
were (1) that the plaintiff was not the nearest reversionary heir of Chaturbhuj 
Singh, and was therefore not entitled to bring the suit; (2) that, in any 
event, the first prayer of the plaint for declaration of his reversionary title was 
[296] not maintainable ; (3) that the suit was barred by limitation ; and (4) 
that the four villages named in the plaint formed part of the defendant Lalli 
Jas Kunwar’s stridhan. 

The Court below has held, first, that the first prayer of the plaint must be 
refused on the ground that no suit would lie for such a declaration as prayed 
therein ; secondly, that the setoond prayer of the plaint was barred by Art, 125 
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of the second schedule of the Limitation Act, 1877 ; thirdly, that ^e villages 
Ajaibpur Bakhauli and Ahraadpur Madha were given to Lalli Jas Kunwar on 
her marriage as dowry, and therefore constitute her stridhati', fourthlj^ that as 
regards all the properties left by Ohaturbhu} Singh other than Ahmadpur 
Madha and Ajaibpur Bakhauli, the plaintiff was entitled to the declaration 
claimed in the third prayer of the plaint, namely, that Lalli Jas Kunwar^had 
only a life-interest and not any alienable absolute interest. The rest of the 
claim was dismissed. From this decision both parties have appealed, and we 
have heard the two appeals together. First Appeal No. 127 of 1898 is the 
appeal of the plaintiff. First Appeal No. 129 of 1898 is the appeal of the defend¬ 
ants. Both appeals may be disposed of in one judgment. 

As regards the first point, the Court below apparently holds that the plain¬ 
tiff has, during the lifetime of Lalli Jas Kunwar, only a contingent interest as 
reversioner, and not a vested interest sufficient to support a suit for a declaration 
under section 42 of the Specific Relief Act, 1877. In support of this view the 
Subordinate .Judge refers to Hunsbiitti Kerain v. Jshri Dut Koer, (1879) 1. L. 
R., 5 Cal., 512 ; S. C., 4 C. L. R., 511; and Grceman Singh v. Wahari Lall 
Singh, (1881) 1. L. R., 8 Cal., 12. In the view which we take of the case, it 
is not necessary for us to decide or discuss this point. It is difficult to say upon 
what grounds the Suhordim^te Judge has made the declaration contained in the 
decree as to the villages loft by Chaturbhuj Singh other than those mentioned 
in the plaint. It is clear from the plaint that those other villages were only 
included in the suit in reference to the first prayer-which the Court below 
has disallowed. No cause of action is disclosed by the plaint in reference 
to those other villages either as regards the alienations mentioned in 
[2973paragraphs (4) and (6) (as to which the suit has been dismissed as time- 
barred), or as regards the allegation as to stridhan, the plaintiff not alleging 
that Lain Jas Kunwar ever claimed as her stridhan any villages besides the 
villages named in the plaint or in paragraph (IB) of the written statement. 
Upon the view taken by the Subordinate .Judge it appears to us that he ought 
to have dismissed the suit, except to the extent of a declaration tb^t the 
villages Khairgarh and Noner were not the stridhan of Lalli Jas Kunwar. 

In the argument of these appeals, as in the Court below, the main ques¬ 
tion discussed has been whether the plaintiff is the nearest reversioner to the 
estate of Chaturbhuj Singh so as to entitle him to maintain a declaratory suit 
impeaching the acts of the widow and the daughter. There can be no,ques¬ 
tion, having regard to the rulings of their Lordships of the Privy Council, that 
if he cannot show this the whole suit must fail. In the plaint he claims that 
he stands in that relation to Chaturbhuj Singh by virtue of two adoptions,— 
first, an adoption of his father Har Naraiu Singh, secondly, an adoption 
of Chaturbhuj Singh himself. He further contends that, even if neither of 
those adoptions is held proved, he is still, with reference to the genealogical 
table annexed to the plaint, the nearest reversioner to the estate of Chaturbhuj 
Singh. 

In reply to the suit, the defendants in their written statements deny both 
adoptions, deny the genealogical table asserted by the plaintiff, and set up a 
different genealogical table of their own. It is, of course, for the plaintiff to 
prove the adoptions and the genealogical table upon which his title to sue as 
nearest reversioner is based. 

To explain the plaintiff’s case as to the relation in which he stands to 
Chaturbhuj Singh, we may for the present assume the correctness of the 
genealogical table found to be correct by the Subordinate Judge, and printed 
•in his judgment at page 45 of the paper book, and ^hich does not entirely adopt 
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either the pedigree set up by the plaintiff or that set up by the defendants. 
According to the plaintiff, Chaturbhuj Singh, who was the son of Bhup 
Singh in Harkishen Das’ branch of the family, was adopted to Sundar 
Singh in the branch of Baja Bam, brother of [2981 Harkishen Das, by 
Sundar Singh’s widow, at Kunwar, about the year 1831. He further alleges 
that^ his ovrn father, Har Narain Singh, also in the branch of Harkishen 
Das, was adopted to Bhagwan Singh, a member of Baja Barn’s branch, by 
Bhagwan Singh’s widow, Dhan Kunwar, in 1829. If both these adoptions are 
proved, the result would be to make Chaturbbuj Singh and Har Narain Singh, 
the grandson and great-grandson respectively of two brothers Kishen Singh 
and Jawahir Singh, grandsons of Baja Bam, brother of Harkishen Das. As 
there are admittedly no other persons living who are descended from Kishen 
Singh or .Jawahir Singh it follows that the plaintiff, as the son of 
Har Narain Singh, would be the nearest reversioner to Chaturbhuj 
Singh, whose widow, Mahtah Kunwar, made the alienation first complained 
of in the plaint, and whose daughter, the first defendant, Lalli Jas Kunwar, 
is in possession of the bulk of the estate. As already stated, however, the 
plaintiff further contends that even if neither adoption is proved, there would 
still be no nearer reversioner than himself to Chaturbhuj Singh, and that, 
therefore, his declaratory suit would still be maintainable. He seeks 
to prove this by the genealogical table annexed to the plaint. One of the 
respects in which that table differs from the table accepted as correct by the 
Subordinate Judge is that the plaintiff denies that Pahar Singh was a son of 
Harkishen Das, and consequently denies the relationship of Chaturbhuj Singh of 
all the descendants of Pahar Singh. If, as the defendants contend, and as the 
Subordinate Judge finds, Pahar Singh was a son of Harkishen Das, then 
admittedly there are several persons who would be nearer reversioners than the 
plaintiff to Chaturbhuj Singh ; for instance, the grandsons of Arjun Singh, 
son of Pahar Singh, and the second defendant IJmrao Singh, who is the 
great-grandson of Pahar Singh's son Madho Singh. 

’She defendants contend that Har Narain was descended, not as alleged by 
the plaintiff, from Mandhata, a son of Harkishen Das, but from Sartaj Singh, 
an uncle of Harkishen Das, and that Mandhata died childless. The result of 
that would be that the plaintiff would be much more distantly related to 
Chaturbbuj Singli than several other persons. We need only say that the 
Oourt^below has found that Har Narain was, as the plaintiff [299] asserts, 
descended from Mandhata, and that as to this we see no reason to disagree 
with the decision which lias hardly been disputed in the appeal bofoie ns. The 
defendants also contend that Harkishen Das had a brother Hansram, whose 
descendants would also be nearer to Chaturbhuj Singh than the plaintiff. In 
the view which we take of the case, it is not necessary for us to decide 
that point. 

The result of those opposing contentions may be shortly stated thus. If 
the plaintiff succeeds in proving both the adoptions alleged by him, he 
establishes his position as the nearest reversioner to Chaturbhuj Singh. If 
he proves the adoption of Har Narain Singh only, the suit must fail, as in 
that case the plaintiff, having passed by reason of the adoption out of 
Harkishen’s branch into that of Baja Bam, would not he the nearest 
reversioner to Chaturbhuj Singh in the presence of other persons admittedly 
living in the branch of Harkishen Das himself to which Chaturbhuj 
belonged. If the plaintiff proves the adoption of Chaturbhuj only, he can only 
succeed if Pahar Singh was not a son of Harkishen Das, for, if he was, then, 
as stated above, several of trhe descendants of Pahar Singh would be nearer. 
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to Chaturbhuj Singh than the plaintiff. If the plaintiff proves neither of the 
adoptions, then he can only succeed hy proving that Pahar Singh was not a 
son of Harkishen Das. 

We will consider in turn each of the two alleged adoptions—and hrst that 
of Har Narain Singh. The Subordinate Judge, after a very full statement of 
the evidence bearing on that adoption, came to the conclusion that it was 
proved to have taken place in fact, and also that it was a valid adoj^ion in law. 
So far as tiie fact of the adoption is concerned, we have arrived at the 
conclusion that we ought not to dissent from the Subordinate Judge s finding, 
which is confirmed by materials which'were not before the Court below. The 
earliest documents bearing on the question are a group of three purporting 
to date from about the time of adoption itself. The first is an agreement 
purporting to be executed by Dhan Kunwar, and bearing her seal, on the 2nd 
December 1829. It states that she has for the preservation of the estate 
adopted as her son Har Narain, son of Sarup Singh, and adds that the document 
has been written by way of an [ 300 ] agreement and of a deed of adoption. 
Tbe second is a document, dated 3rd December 1829, by which Sarup Singh, 
the natural father of Har Narain Singh, states that he has of his own accord 
given bis son Har Narain Singh to Dhan Kunwar, and that she of her own 
free will adopted the said son as her own, and made him a substitute for a 
real son in connection with the estate of her deceased husband. The third 
is an agreement, dated the 11th December 1829, purporting to be executed 
by Ganga Kunwar, widow of a cousin of Bhagwan Singli, the husband of 
Dhan Kunwar, setting forth the adoption of Har Narain Singh, and stating 
in substance that she also has put Har Narain Singh in possession of the entire 
estate in her possession and made him owner thereof. The two first docu¬ 
ments boar the seal of a Kazi, and the attestations of numerous witnesses, 
zamindars and others. All throe documents obviously are of great age, ftnd 
it has not been disputed that they were produced from proper custody. 
Apart from the general evidence contesting the adoption of Har Narain Singh, 
no serious argument was addressed to us to show that these doouments^ were 
not genuine. We agree with the Subordinate Judge in accepting thern as 
genuine, and we base tliis conclusion partly on the absence of suspicious circum¬ 
stances in the documents themselves, and partly on the corrobora6ion which, in 
our opinion, they derive from other documents to which we shall presently 
refer. The fii'st piece of corroborative evidence is an order passed by the Col¬ 
lector of tbe Sbababad District, on the 3rd December 1829, that is, on the day 
following that on which tlie instrument executed by Dhan Kunwar purports 
to have been made. The order recites that Dhan Kunwar, widow of Thakur 
Bhagwan Singh, intends to adopt the son of Thakur Sarup Singh, and that as 
the ilaka is, by sanction of tbe Commissioner, under the Court of Wards, she had, 
under section 37 of Begulation No. LII of 1803, no authority to' make the 
adoption without the sanction of the Court of Wards. The order goes on 
to direct that a copy of the proceedings should be sent to the Magistrate of the 
Etawah District, in which the lady lived, asking him to “ prevent the said 
Musammat from adopting the son of the Thakur aforesaid; that a parwana 
be sent to the Thakurain aforesaid containing the aforesaid particulars; and 
[ 301 ] that a parwana be sent also to Maulvi Muhammad Azam, Kazi of-par- 
gana Ferozabad, preventing him from affixing the seal to the/ii6ana7>».a (deed of 
gift, &c.), at the request of tlie aforesaid Musammat.” At the hearing of the 
appeal we admitted this document in evidence on the application of the defend¬ 
ants, under section 568 of the Code for the reasons stated in our order of 
. admission. What authority the Collector bad to ksk the Magistrate to prevent 
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the adoption, or to forbid the Kazi to affix the seal, it would be difficult to say, 
and it is unnecessary to discuss. The Collector, as an Officer of the Court of 
Wards, would no doubt consider it hie official duty to warn Dhan Kunwar 
against making an adoption without the sanction of the Court of Wards, which 
he believed to be required. The document is of importance as showing that the 
Collector then treated Dhan Kunwar as contemplating the immediate adoption of 
HarNarain Singh. There isou thereoord a document, dated 13th December 1829, 
described as “application of Jugul Kishore, Sazawal, tahsil Narkhi, etc.,” upon 
which thereis an order dated the 17th December 1829, by the Collector, directing 
that a letter be written to the members of the Court of Wards. The report sets 
forth, upon hearsay information, that Dhan Kunwar had adopted a boy whose 
description obviously answers to Har Narain Singh, but we have discarded the 
document as evidence of the facta therein stated, partly because the information 
is merely hearsay and partly because there is nothing to show that the report 
was made by the Sazawal in the execution of any official duty, but we think 
it may be referred to as explaining the official order of the Collector, which 
shows that the Collector on the 17th December 1829, reported co the Court 
of Wards, who would be interested in any such adoption, information to the 
effect that it bad actually taken place. At the hearing of the appeals wo also 
admitted in evidence, for reasons stated in our order of admission, an order of 
the Collector, dated 3rd July 1830. This is described as a “ Precept to 
Thakur Sarup Singh, ancestor of Har Narain Singh, adopted son of 
Musammat Dhan Kunwar, zamindar of Katgi, pargana Ferozabad.” The order 
reminds Sarup Singh (who, it will be remembered, was the natural father of 
Har Narain Singh), that at the time when Dhan [802] Kunwar adopted Har 
Narain Singh and made a gift of her zamindari property in his favour, an 
agreement had been made with Sarup Singh for the satisfaction of debts due to 
creditors. It calls upon him to submit an explanation showing why he had 
not performed the promise on which he had given his son in adoption to the 
said Musammat. We have also admitted in evidence, under section 568 of the 
Code, an official letter addressed by the Commissioner of the Agra Division to 
the jSadr Board of Revenue, dated tne I6th of February 1831, to wiiich we 
sh'all more fully refer presently. In that report HarNarain is referred to as the 
boy “ whom the Thakurain had adopted without authority and consequently 
illegally, after the estate had been taken under the Court of Wards.” Lastly, 
thereis a petition by Dhan Kunwar to the Collector of Pliarah, dated the 28th 
September 1831, dealing principally with her disputes with Sumer Singh—dis¬ 
putes to which we need not at present more particularly refer. In that petition 
Musammat Dhan Kunwaf sets forth that she had adopted Har Narain Singh 
from Sarup Singh “ in 1829 by going through the adoption ceremonies 
according to Hindu law.” To this extent we think that the statements in 
the petition may be accepted as true, more especially as the petition refers to 
official applications and proceedings in which the adoption was asserted, 
which, owing to lapse of time and destruction of records during tlie Mutiny, 
are not now forthcoming, but which Dhan Kunwar in 1829 would hardly have 
ventured to refer to if they had not been in existence. On behalf of the 
defendants it was objected that this document was not properly proved to have 
been executed by Dhan Kunwar. The document is a certified copy purporting 
to be a copy of an original petition of Dhan Kunwar, dated the 28th September 
1831. The copy purports to have been granted on the 20tli October 1831. It 
was filed in the Court below on behalf of the plaintitl. It is common know¬ 
ledge, of which we are entitled to take notice, that the original records of the 
Agra Division were destroyed during the mutiny of 1867, and therefore 
under section 66, cl. ic) 6f the Indian Evidence Act, the copy is admis-* 
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sible as secondary evidence of the original. Under section 90 we nStV 
presume that the document was duly executed by Musammat l808j Dhan 
Kunwar. To this it has been objected that section 90 does not apply io 
as to warrant the presumption in question, where the original dooument 
is not produced in Court, and in support of this argument great sttess^is 
laid upon the word *' produced ” in the section. In Khetter Chunder Mook^es 
V. Khetter Paul Sreeterutno, (1879) I. L. R., 5 Cal., 1886 ; S. C. 6 C. L. B,, l99, 
Mr. Justice WILSON applied the presumption of section 90 to a copy of a dooa- 
ment which had been lost and was more than 30 years old, and in reference to 
the argument based on the words “ is produced,” said, ‘ I do not think the use 
of these words limits the operation of the section to cases in which the docu¬ 
ment is actually produced in Court.” Although the matter is not free from 
doubt, we think that we should follow this ruling, and under section 90 of the 
Evidence Act, presume the genuineness of the petition of Musammat Dhan 
Kunwar. We have excluded from consideration a document referred to by the 
Subordinate Judge, which purports to be a written statement, dated the 9th of 
November 1885, tiled by Har Narain Singh as defendant in a suit brought in 
the Court of the Munsif of Agra, by one Parasram Singh against Mahtab 
Kunwar, Har Narain Singh and others. That written statement has not 
been proved to our satisfaction as a written statement made by the Har Narain 
Singh whose adoption is in question in this case. 

The documents which we have just considered strongly corroborate 
the documents of 1829 in regard to the adoption of Har Narain Singh, 
and satisfy us that ho was in fact adopted by Dhan Kunwar in December 
1829. The next question to be considered is whether that adoption was 
a valid adoption in law. Tliis question has been discussed from two different 
points of view. In the first place, it was contended on behalf of the 
defendants that at the time of the alleged adoption, the estate left by 
Bhagwan Singh was under the management of the Court of Wards; that by 
section 37 of Regulation No. dl of 1803, it was enacted that ‘‘no adoption 
by disqualified landholders shall bo deemed vali.l without the preVious 
consent of the Court of Wards, on application made to them through the 
Collector ” ; and that inasmuch as there is no evidence of any sanction having 
C304] been given by the Court of Wards to the adoption of Har Narain Singh 
by Dhan Kunwar (who, it is contended, was a " disqualified landholder ” 
within the moaning of the Regulation), that adoption, if it took place, was in¬ 
valid. The Court of Wards spoken of in section 37 i.s shown by section 2 to 
be the Board of Revenue. Now in regard to this argument, we are satisfied 
that at the time of the adoption the estate then held by Dban Kunwar was, as 
a matter of fact, in the possession of the Court of Wards. We think this is 
the only possible inference from tlie Golleotor, Mr. Deeds’ orders of the 3rd 
and 17th December 1829, from his precept to Sariip Singh of the 3rd July 
1830, and from the Commissioner’s letter to the Board of Revenue of the 
16th February 1831. The same official documents further show, in our opinion, 
that the adoption was not sanctioned by the Board of Revenue. But the 
further question arises whether the possession and management of the estate 
was not only in fact, but also in accordance with law, assumed by the Court of 
Wards. Unless that question is answered in the affirmative, section 37 of the 
Regulation would not apply, and the adoption would not be invalidated by the 
absence of such sanction. Now the legal requisites of an assumption hy the 
Court of Wards of the possession and management of an estate are set forth in 
the Regulation. The landholder must be a “ disqualified landholder ” within 
the meaning of section 3, and under sections 8 and 9,.where the landholder is 
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a female, the procedure prescribed is for the Board of Bevenue, upon the report 
of the Oolleotor. to take the estate uader their care, and to report the oiroum- 
stance to the Governor-General in'Oounoil, to whom the power is reserved of 
exempting any female proprietor from the operation of the Regulation. In. 
’Btohurfmud Zahoor Alt Khan v. Mmsumat Thakooranee Rutta Koer, (1867) 
11 Moo. I. A., 468, decided under the Regulation, their Lordshipn of the Privy 
Oouboil held that " the provisions of such a law should be strictly pursued in 
order to effect the disqualification of any particular person," and that it 
must not be assumed that a female proprietor was necessarily a disqualified 
person from the estate being in fact under the charge of the Court 
of Wards. Thev added, "under this Regulation the Collector is to report a 
[805] female proprietor as disqualified to the Board of Revenue, and the 
Board of Revenue, in their capacity of a Court of Wards, are to report that 
they have taken the estate under their charge to the Governor-General in 
Council, BO as to enable him to exercise his discretion of exempting her from the 
operation of the Regulation. Nor are these mere forms. They are necessary 
preliminaries to the disqualification of a female." Their Lordships comment 
on the fact that the decisions of the Courts below were based exclusively 
on the ground that the estate was in the custody of the Court of Wards, and 
that " the question whether any formal report was ever made of Rattan Koer 
being a disqualified female was left wholly unnoticed." In that case their 
Lordships agreed with the Courts below in finding that, except for the period 
of the Mutiny, the Court of Wards was continuously in the actual possession 
of the estate from the year 1811 to August 1862. We think that it follows 
from this decision that it rests upon one seeking to invalidate an adoption 
by reason of the provisions of section 37 to give strict proof, not only that 
the estate was in the actual possession of the Court of Wards, hut 
that the necessary legal preliminaries to the disqualification of the 
female proprietor had regularly taken place. Now upon this point the 
letter of the Board of Revenue to the Commissioner of the Agra 
Division, dated the Ist March 1831, is of the utmost importance. In that 
lettei^the Board state, " as the property has been managed for.-lO years by the 
Th'hCurain, and it was not proposed to place it under the Court of Wards 
until her affairs had fallen into such a state of confusion as to render it 
improbable that the interference of the Court could be productive of any good 
effect, the Board consider the order passed by the late Commissioner, under date 
the 26th June 1829, to have been both injudicious and irregular,—injudicious 
for the reasons above stated, and irregular inasmuch as the Commissioner was 
not competent of his own authority to place the estate under the management 
of the Court of Wai'ds.” Again : " Under all circumstances it avipears to the 

Board that any further interference in the affairs of the estate by the 
officers of Government ought to be carefully avoided, and that the orders of the 
late Commissioner should be considered of no effect, as having [306] been 
issued without due authority." That statement made by the Board of Revenue 
—the Court of Wards itself—shows that the estate was taken under the 
management of the Court of Wards irregularly and without proper authority, 
and in disregard of the provisions of the Regulation which the Privy Council 
held must be strictly pursued. Against this it has been contended on behalf 
of the defendants that notwithstanding this statement, the Commissioner had, 
independently of the Board of Revenue, authority to take the estate under the 
management of the Court of Wards. That contention is based upon the 
provisions of Regulation I of 1829, constituting Commissioners of Revenue 
in certain specified divisions, including Shahabad, and upon section 4, which 
provides that "the said Commissioners shall, until otherwise specifically provided • 
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by law, posaess and exercise within the several districts comprised in their res¬ 
pective divisions, the powers and authority now vested in the Board of Bevenue 
and Court of Wards, subject to the control and direction of a Sadr or^ Head 
Board to be ordinarily stationed at the Presidency, unless otherwise directed 
by the Governor-General in Council, and to such restrictions and provisions 
as the Governor-General in Council or the said Board with his authority or 
sanction may prescribe.” That section expressly reserves the control %nd 
direction of the Board of Revenue as Court of Wards, and subjects the 
action of the Commissioners to restrictions and provisions prescribed by the 
Board of Revenue. The letter of the Board to which we have just referred is 
an explicit statement by the controlling authority that the Commissioner 
ought not to have taken the estate under management without reference to 
them, and that such taking over was in fact contrary to their intention. It 
is impossible after the lapse of so many years to ascertain what were the 
directions proscribed by the Sadr Board of Revenue to its subordinate 
in connection with estates under the Court of Wards. But it must, 
we think, bo presumed that the Board, in 1831, correctly interpreted the relation 
in which it stood to the Commissioner, and had sufficient grounds for 
condemning as it did the assumption of the management of Dhan Kunwar’s 
estate as unauthorized and illegal. At all events so much doubt is thrown 
[307] upon the matter that, particularly in the absence of further evidence as to 
the circumstances in which the Commissioner acted, we think it impossible to 
hold that tlie proof required by the Privy Council in such matters has been 
given in this case. That being so, the defendants have, in our opinion, failed to 
establish that the adoption of Har Narain Singh was invalid by reason of the 
provisions of section 37 of Regulation LII of 1803, and it is unnecessary for us 
to consider the argument addressed to us by Pandit Moti Lai as to the construc¬ 
tion and effect of that section assuming it to apply. So far therefore as the 
Court of Wards is concerned, we soo no reason to doubt the validity of the 
adoption of Har Narain Singh by Dhan Kunwar in 1829. 

[Only so much of the judgment is here printed as deals with the points 
referred to in the head note. After discussing several other questions raided in 
the appeal, their Lordships finally dismissed the plaintiff’s suit, holding that'he 
had failed to establish the position necessary for his success.—Ed.] 

NOTES. 

( Thi.s was followed in (1907) ‘il M. L. J., 981 ; see also (1910) 7 M. L. T., 117 ; and 
the eriticisins of 0 Cal., 886 and of 25 Mad., 674 by Cunningham, and Ameer Ali and Wood- 
roffe in their respective commentaries on the Indian Evidence Act, 1872.] 
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The 6th April, 1900. 

Present: 

Sir Arthur Strachey, Knight, Chief Justice, and Mr. Justice 

Banehji. 


Muhammad Aakari.Plaintiff 

versus 

Badhe Bam Singh and others .Defendants.^ 


Act No. IX of 1S72 {Indian Contract Act), section 43—Joint contract—Bight 
of promisee to sue any or a>l of the joint promisors—Right of joint 
promisors to he joined as defendants—Decree against some only 
of several joint promisors—Effects of such decree—Civil 
Procedure Code, section 29—Hindu law—Joint Hindu 
family—Position of managing member — 

Suit against managing member — Sub¬ 
sequent suit against other members. 

The effect of section 43^ of the Indian Contract Act, 1872, being to exclude the right of a 
joint contractor to be sued along with his co-contractors, the rule laid down in the cases of 
Kingv. Boare, (1844) 13 M. and W., 494, and Kendall v. Hamilton, (1879) L. R., 4 A. C., 504, 
is no longer applicable to cases arising in India, at all events in the Mufassil, since the 
passing of that Act, and a judgment obtained against some only of the joint contractors and 
remaining unsatisfied is no bar to a second suit on the contract against the other joint 
contractors. King v. Hoare, (1844) 13 M. and W., 494 ; Kendall v. Hamilton, (1879) L. R., 4 
A. 0., 504 ; In re Hodgson, (1885) L. R., 31 Ch. D., 177; Hammond v. Schofield, (1891) I. Q. B., 
463; Nuthoo Lall Chowdhry v. Shoukee Pall, (1872) 10 B. L. R., 200 : S. C., 18 W. R., 468; 
Hemendro Coomar Mullick v. Rajendrolal Moonshee, (1878) I. L. R., 3 Cal., 353; Ourusami 
Chetti V. Samurli Chinna Mannar Ghetti, (1881) 1. Ij. R., 5 Mad., 37 ; Lukmidas Khimji v. 
Purshotam Haridas, (1882) I. I-. R., 6 Bom., 700; Rahmnbhoy Hubibbhoy v. Turner, 
[808] 11890) I.L .R., 14 Bom., 408 ; Chockalingn Mudali v. Subbaraya Mudali, (1882) I. L. R., 
6 Mad., 133 ; Narayana Chetti v. Lakshmana Chetti, (1897) I. L. R., 21 Mad., 256 ; Sitanath 
Koerv. Land Mortgage Bank of India, (1883) I. L. R.. 9 Cal., 888; Nobin Chandra Roy v. 
Magantara Dassya, (1884) I.L.R., 10 Cal., 924 ; Roy Lutchmiput Singh Bahadur v. The Land 
Mortgage Dank of India, (1886) 1. L. R., 14 Cal., 469, note ; Radha Pershad Singh Bahadur v. 
Ramkhelawan Singh, (1895) I. L. R., 23 Cal., 302; Bhukandas Vijbhukandas v. Lallubhai 
Kashidas, (1892) I. L. R., 17 Boin., 562 ; Laksmishanlcar Devshankar v. Vishnuravi, (1899) 
I. L. R., 24 Bom., 77 ; Dharam Singh v. dngan Lai, (1899) I. L. R,, 21 All., 301 ; Motilal 
Bechardass v. Qhellabhai Hariravi, (1892) I.L.R., 17 Bom., 6 ; Brinsmead v. Harrison, (1872) 

* First Appeal No. 177 of 1897, from a decree ol Babu Nilmadhab Ray, Subordinate 
Judge of Benares, dated the 20th of May 1897. 

... t[Scc. 43.—When two or more persons make a joint promise, 

Any one of joint promis- pronii.see may, in the absence of express agreement to 

ois may be compellod to contrary, compel any one or more of such joint promisors to 

perform. perform the whole of the promise. 

_ , . Each of two or more joint promi.sors mav compel every other 

Each promisor may com- promisor to contribute equally with himself to the 

pel contribution. performance of the promise, unless a contrary intention appears 

from the contract. 

_ . , . j If any one of two or more joint promisors makes default in 

Bharing of loss by default gm.jj contribution, the remaining joint promisors must bear the 
in contribution. arising from such default in equal shares. 

Explanation. —Nothing in this section shall prevent a surety from recovering from his 
principal payments made by the surety on behalf ol the principal, or entitle the principal to 
recover anything from the surety account of payments made by the principal.] 
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L. R., 7 C.P.. 547 ; Wtlson, Sons ,0 Co. v. Balcarres Brook Steamship Co., (1893) ^ Q -^ ’ 
Robinson v. Qeisell, (1894) 2 Q.B., 685 ; Balmakund v. Sangari, (1897) I. L. R., 19 All., ; 
Priestley v. Fcrnie (1865) 3 H. and C., 977; Bir Bhaddar SetoaJc Pande v. Sar}u Pr(^, 
(1887) I. Li. R., 9 All., 681 ; Bhawani Pershad v. Kallu, ( 1895 ) I. L. R., 17 All., 537 ; 
Dhunput Singhv. Sham Soonder Milter, (1879) I. L. R., 5 Cal., 291, referred to. 

The managing member of a Hindu joint family holds a position in relation to the other 
members of the family and the family property peculiar to himself and not precisely analogous 
to anything known to Kiiglish law. He is not the agent of the other members of the family. 

The plaintiff sued Band M, alleged to bo the managing members of a joint Hindu family, 
for sale upon four mortgages executed by them in respect of property owned by the joint family 
. and obtained a decree in 1894. He brought the present suit against defendants Nos. 1 to 15, 
other members of the .same family, .said to be the brothers, brother’s sons and cousins of 
B and M, claiming enforcement of the .same mortgages against the said defendants by sale of 
their interests in the mortgaged property. Ifeld, that the cause of action against the defend¬ 
ants Nos. 1 to 15 on the mortgages in suit was not merged in the decree of 1894, and that 
the suit against them i.s not barred. 

The facts of this case sufficiently appear from the judgment of the Chief 
Justice. 

Messrs. T. Conian and Karamat Hmain, for the Appellant. 

Mr. Abdul Majid, for the Respondents. 

Straohey, C. J. —This appeal raises an important question, never yet 
decided, whether the doctrine of King v. Iloare, (1844) 13 M. and W., 494, 
and Kevdall v. llamiUon, (1879) L. R., 4 A. C., 504, as to the effect of a judg¬ 
ment on a joint contract upon a subsequent suit against co-contractors who 
were not parties to the former suit, should be applied in these Provinces, not¬ 
withstanding section 43 of the Indian Contract Act, 1872. 

The suit was a suit for sale on four mortgages executed in 1886,1888, 1889 
and 1890, and was brought against seventeen persons who are admittedly mem¬ 
bers of a joint Hindufamily. In the plaint the plaintiff alleges that the defend¬ 
ants Nos. 16 and 17, Budh Ram Singh and Mahabir Singh, who are pro forvuA 
[3091 defendants only, wore the managers of the joint family carryiDgx>n its 
business, and that as such managers and for the purpose of meeting necessary 
family expenses, these defendants borrowed money from the plaintiff's father 
and the plaintiff himself on the security of the mortgages in suit, which are 
mortgages of shares in zemindari property owned and possessed by the joint 
family. On these mortgages, which were executed by the defendants Nos. 16 
and 17 in their own names, the plaintiff formerly sued those defendants 
only, and obtained a decree for sale for Rs. 12,857-1-3, which became final 
on the 5th May 1894. In execution of the decree the mortgaged property was 
advertised for sale. Thereupon the defendants Nos. 1 to 15 brought a suit 
against the decree-holder for a declaration that, as they had not been made 
parties to the first suit, as they should have been with reference to section 85 
of the Transfer of Property Act, 1882, they were not affected by the decree, 
and their interests in the family property could not be sold in execution of it. 
The Court trying that suit gave the declaration prayed for, on the authority of 
the decision of the Full Bench in Bhawani Prasad v. Kallu, (1896) I. L. R., 
17 All., 537. Thereupon the plaintiff brought the present suit, claiming 
enforcement of the mortgages against the defendants Nos. 1 to 15 by sale of 
their interests. According to the pedigree annexed to the plaint, these defend¬ 
ants are brothers, brother’s sons and cousins of Budh Ram Singh and Mahabir 
Singh. In defence the defendants raised various pleas, in which they denied 
that Budlt Ram Singh and Mahabir Singh were managers of the joint family 
,and that the loans were taken for purposes bindi/ig on the family, and other 
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oontenbions to which it is unnecessary to refer. The Court below has dismissed 
the suit on a preliminary point o*f law. It has held in effect that by the decree 
of the 5th May 1H94, against two only of the persons alleged to be jointly liable 
under the mortgages, the whole cause of action in the case of each mortgage 
was merged and could not be made the subject of a fresh suit against joint 
debtors not parties to the suit in which the decree was passed. The Subordi¬ 
nate Judge in his judgment says that he therefore dismisses the suit as barred 
by section 43 of the Code of Civil Procedure. The reference to that section is 
an obvious mistake, as section 43 [810] of the Code applies only where the 
former suit was between the same parties or between parties under whom the 
parties to the subsequent suit claim. Balmakund v. Sangari, (1897) I. h. B., 
19 All., 379. I think, however, that the reference to section 43 of the Code is 
a mere slip, as the judgment is expressly based on the decision in Nuthoo Lall 
Chotodhry v. Shoukee Lall, (1872) 10 B. L. E., 200 ; s. u., 18 VV. R., 458, which 
proceeded, not on the principle of splitting claims now embodied in section 43 
of the Code, but on the principle of King v. Iloare, (1844) 13 M. & W., 494. 
The question is whether, having regard to that principle and to the provisions 
of section 43 of the Contract Act, the principle is applicable to cases of joint 
liability in this country. 

. The case of Nuthoo Lall Chotodhry v. Shoukee Lall, (1872) 10 B. L.R., 200: 
S. C., 18 W. R., 453, was decided before the Contract .\cb came into force. Since 
then it has been held that, notwithstanding section 43 of the Contract Act, the 
doctrine of Ring v. Hoare, (1844) 13 M. & W., 494, should be applied to cases aris¬ 
ing in the Presidency tow ns-.Hemendro Goomar Mtdltck v. Rajcndrolall Moonshee, 
(1878) I. L. R., 3 Cal., 353 ; Gurusami Chetti v, Samurli Chiiina Mannar Chetti, 
(1881) I. L. R., 5 Mad., 37 : Lakmidas Khimji v. Pur&hotam IJaridas, (1882) 
I.L.R., 6 Bom.,700,and BahmuhhoyHubtbbhoy v. Turner,{\S90)l.h.R,, 14 Bom., 
408, which, however, related not to joint contractors but to joint wrong-doers, 
to whom of course section 43 has no application. In llemendro Coomar Mullick v. 
HajendrolaliMoonshee, {[&7B) I. rj.R.,3 Cal.,353, Mr. Justice Markby’S judgment 
appeaps to have proceeded partly on the fact that the case was one arising in the 
Highdourt’s original jurisdiction and was governed by English law. In the other 
High Courts it has often bean assumed, though never formally decided after 
argument, thp,t Mio doctrine of King v. Iloare, (1844) 13 M. & W., 494, would also 
be applicable in the Mufassil: Ghockalinga Mvdali v. Subbaraya Mudali, (1882) 
I. L. R., 5 Mad., 138, at p. 135; Narayatia Chetti v. Lakshmana Chetti, (1897) 
I. L. R., 21 Mad., 256 ; Sitanath Koer v. Land Mortgage Bank of India (1883) 
I. L. R , 9,Cal, 888 ; Nobiii Chandra Boy v. Mngantara Dasaya, (1884) I. L. R., 
10 Cal., 924 ; Boy Lutchmiput Singh Bahadur v. The Land Mortgage Bank of 
India, (1886) 1. L. R., 14 Cal., 4G9, note ; Badha Pershad Singh Bahadur v. 
Bamkhelawan Singh, (1895) 1. L. R., 23 Cal., 302, Bhukhnndas Fy6/i«-[311] 
kandas v. Lalluhhii Kashidas, (l892) 1. L. R., 17 Bom., 562, and Laksnii- 
shankar Devshankar v. Vishnuram, (1899) I. L. R., 24 Rom., 77, several of these 
relate to suits against joint mortgagors. In this Court the question does not 
appear to have been raised except in Dharam Singh v. Angan Lai, (1899) I.L.R., 
21 All., 301, where, however, it was not decided, as it was held that the 
liability, there under consideration was not a joint liability. In two at least 
of the above cases much doubt has been expressed as to whether it is desirable 
to extend the doctrine of King v. Uoare, (1844) 13 M. and W., 494, to India, at 
all events to cases in the Mufassil. Such doubts were expressed by Mr. Justice 
Mabkby in Hemendro Coomar Mullick v. Bajendrolall Moonshee, (1878) I. L. R., 
3 Cal., 853, where, however, the learned Judge was clearly mistaken in say¬ 
ing that the doctrine has been repudiated in America. See Bigelow on the 
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Liaw of ^Estoppel, 4th edition, pp. 104 to 110, and Vanfleet onthe Law of 
Former Adjudication, pp. 1061 to 1063, and also by Mr. Justice MutxusaMI 
Ayyak in Gurusami Chetli v. ^amurli Chinna Mannar Ohelti, (1881) I. L. H., 6 
Mad., 37. The conclusion at which I have arrived is that the doctrine 
of King V. Hoare, (1844) 13 M. and W., 494, is not applicable in India, 
at all events in the Mufaasil, and since the passing of the Indian 
Contract Act. This conclusion, however, is not based on any view of 
the doctrine as a merely technical one, or as being inexpedient or unjust. 
That is a question on whicli many learned Judges have expressed conflicting 
opinions, and with which we as Judges are not particularly concerned. It was 
expressly held by the majority of the Law Lords in Kendall v. Hamilton, (1879) 
L. R., 4 A. C , 504, and by Lord Justice BoWEN in In re Hodgson, (1885) L. E., 31 
Ch. D., 177, at p. 188, that the rule was not a merely technical one, but was 
based on considerations of public policy relating to the protection of joint 
debtors. So far as general expediency or public policy is concerned, considera¬ 
tions of the importance, on the one hand, of checking undue multiplicity of suits, 
and, on the other hand, of compelling people to pay their debts, are, in India 
at least, fairly evenly balanced. My objections to the application of the 
doctrine are based on purely legal grounds. The doctrine now rests not so 
much on King v. Hoare, (1844) 13 M. and W., 494, as on the judgment 
of the Law Lords in Kendall v. Hamilton, (1879) L. R., 4 A. C., 504. As 
[319] explained in those judgments, the doctrine that there is in the case of a 
jo*nt contract a single cause of action which can only be once sued on is 
essentially based on the right of joint debtors in England to have all their 
co-contractors joined as defendants in any suit to enforce the joint obligation. 
That right was in England enforceable before the Judicature Acts by means of 
a plea in abatement, and since the Judicature Acts by an application for joinder 
which is determined on the same principles as those on which the plea in 
abatement would formerly have been dealt with. In India that right of joint 
debtors has been expressly excluded -by section 43 of the Contract Act, 
and therefore tlie basis of the doctrine being absent, the doctrine itself is 
inapplicable. Cessante ratione legis, cessat ipsa lex. „ 

• 

f» ^ 

That this right of joinder is the real basis of the doctrine .appears from 
King V. Hoare, (1844) 13 M. and W., 494, itself, though not nea^rly so clearly 
as from Kendall v. Hamilton, (1879) L. E., 4 A. C., 504, and other later cases. 
It appears with special distinctness from the judgment of Lord Oaikns, L. C., 
at pp. 515 and 516, of Lord Hathekpey at p. 522, and of Lord Blackbube 
at pp. 542—544. It is equally implied by the dissentient judgment of Lord 
Penzance. The main difference of opinion was that in the view of Lord 
Penzance the joint contractor had, by the abolition of pleas in abatement by 
the .judicature .Acts, lost his absolute right to be sued only in conjunction with 
his co-contractor. " He can no longer be bear'd to maintain either that his 
co-contractor must be sued with him or that, it being impossible so to sue him 
by reason of his having been sued already, he is himself discharged. * * ^ 

Since the Judicature Acts it is not true that the plaintiff’s only right is to sue 
the defendant jointly with the others.” The other Lords, while agreeing, that 
the doctrine of merger depended on the right of the joint contractor to have his 
co-contractor joined as defendants, held that, notwithstanding the Judicature 
Acts, the right still remained, though the mode of enforcing it was no longer 
a plea of abatement, but an application to have the person omitted includ¬ 
ed as a defendant. As to the basis of the doctrine of merger, therefore, 
there was no difference of opinion. The best statement of the effect of 
, Kendall v. Hamilton, (1879) L. R., 4 A. C., 6,04, is, I think, that of Lord 
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[818] Justice Bo If BN In re Hodgson, (1886) L. R., 31 Ch. D., 177, at p. 188 of 
the report. " The common law principle that a judgment recovered against a 
joint debtor is a bar to a further action to be prosecuted against another joint 
debtor is explained at length in the case of King v. Hoare, (1844) 13 M. and W., 
494. There is in the oases of joint contract and joint debt as distinguished from 
the oases of joint and several contract and joint and several debt, only one 
cause of action. The party injured may sue at law all the joint contractors, 
or he may sue one, subject in the latter case to the right of the single defendant 
to plead in abatement; but whether an action in the case of a joint debt is 
brought against one debtor or against all the debtors, it is for the same cause 
of action—there is only one cause of action. This rule, though the advantage 
or disadvantage of it may have been questioned in times long past, has now 
passed into the law of this country. 1 should only wish to observe that 
whether or no the rule by the light of pure reason and unassisted by authority 
might or might not have recommended itself to modern minds, the rule is 
by no means a technical rule. It is based, rightly or wrongly, on the idea that 
a joint debtor has a right to demand, if he pleases, that he shall be sued at 
one and the same time with all his co-debtors. To enforce this right he is only 
entitled to plead in abatement, hut the right is one of considerable business 
value, and is so recognized by the law. In order to protect each of the joint 
debtors the law treats the cause of action as being a joint one, and as capable 
of being merged whenever it is pursued to a judgment. It is absorbed and merged 
in the judgment which is recovered against one of the debtors, not only as 
against him but as against all the rest, and the object is to prevent the pre¬ 
judice which the law conceives might arise to a joint debtor who is not being 
sued, if he were left with future litigation still hanging over his head. All his 
liability is merged therefore in the judgment, the old debt disappears and the 
judgment is left in its place. That is the legal view which has been laid in King 
V. Hoare, (1844) 13 M. and W., 494, and that was the real ground of the decision 
in Kendall v. Hamilton, (1879) L. 11.. 4 A. U., 504.” Again in Hammond v. 
Schofield, (1891) 1 Q. B., 453, at p. 457. Vaughan Williams, J., said:—“It 
seemfb also to be well settled by a series of [314] cases, beginning with Bice v. 
Shifie and ending with Kendall v. Hamilton, that the basis of this defence is 
not the election or unconscious election, if there can bo such a thing, of the 
plaintiff, but the right of the co-contractor when sued in a second action on the 
same contract to insist, though not a party to the first action, on the rule that 
there shall not be more than one judgment on one entire contract. These deci¬ 
sions'seem to be the logical I'esult of the rule of pleading that non-joinder of 
defendants is not matter which can be pleaded in bar, but only matter which 
can be pleaded in abatement.” 

The authorities also show that where the obligation is not joint but joint and 
several the doctrine of merger does not apply, and a judgment against one of the 
debtors without satisfaction is not a bar to a suit against the others. See King 
V. Hoare, (1844) 13 M. and W., 494, and the oases cited in Leake on Contracts, 
p. 808, Bullen and Leake, p. 751, and Dhunput Singh v. Sham Soonder Mitter, 
(1879) 1. L. R., 6 Cal., 291. In Kendall v. Hamilton, (1879) L. R., 4 A. C., 504, 
the appellant unsuccessfully contended that as the debt sued on was a partner¬ 
ship debt, the doctrine of King v. Hoare, (1844) 13 M. and W., 494, did not apply, 
as in equity all partnership debts were joint and several. Under order 16, Rule. 
6 of the Rules under the Judicature Act, which is identical with section 29 of 
the Code of Civil Procedure, the plaintiff may at his option join as parties to 
the same suit all or any of the persons severally or jointly and severally liable 
on any one contreiot. 
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The result, ie, first, that the doctrine of KinQ v. Roare, (1844) 13 M. and 
\V., 494, and Kendall v. Hamilton, (1879) L. H., 4 A. C., 604, depends 
on the ordinary right possessed by a joint contractor in Elngland 
to have all the co-contractors joined as defendants in a suit on the 
joint obligation; secondly, that the rule is not applicable where the 
liability sought to be enforced is joint and several. That being so, how does the 
matter stand in India? Section 43 of the Contract Act provides ;—“ When«two 
or more persons make a joint promise, the promisee may, in the absence of express 
agreement to the contrary, compel any one or more of such joint promisors 
to perform the whole of the promise.” Illustration (a) is as follows;— "A, 
B and G jointly promise to pay D Rs. 3,000. D may compel either A ov B 
[816] or C to pay him Rs. 3,000.” This is a clear departure from the English 
law, and in my opinion excludes the right of a joint contractor to be sued along 
with his co-contractors. That this is the effect of section 43 is clearly recognis¬ 
ed by several decisions: what they do not recognise is that it cuts away the 
foundation of the English doctrine and makes it inapplicable to India. Tbe 
explanation of this is, I think, that the cases all follow Hemendro Coomar 
Mulliek V. tiajendrolall Moonshee, (1878) I.L.R., 3 Cal., 353, which was decided 
before the House of Lords in Kendall v. Hamilton, (1879) I. L. R , 4 A. C., 504, 
showed more distinctly than King v. Hoare, (1844) 13 M. and W., 494, that 
the right of joinder is the real foundation of the English rule. In Hemendro 
Coomar Mulliek v. Rajendrolall Moonshee, (1878) I. L. R., 3 Cal., 353, the judg¬ 
ment of Mr. .Justice KKNNEDYin the first Court was based in part on the doctrine 
of election, which the inojority of the House of Lords showed was in no sense 
the reason of the rule. Gauth, C.J., correctly stated the effect of section 43 to 
be that it “allows the promisee to sue one or more of several promisors in one 
suit, and so practically prohibits a defendant in such a suit from objecting that 
his co-contractors ought to have been sued with him.” If the learned Chief 
.luatice had had before him tlie later judgments in Kendall v. Hamilton, (1879) 
L. R.. 4 A. 0., 504, and In re Hodgson, (1885) I. L. R., 31 Ch. D., 177, he would, 
1 think, have recognised that tlie effect of such a prohibition is to make the 
doctrine of Ring v. Hoare, (1844) 13 M. and W., 494, inapplicable. In the 
mistake which he made he was followed by Mr. Justice Muttusami AYYiVff in 
isturusami Cketti v. Samurti Chinna Mannar Chetti, (1881) I. L. R., 5 Mad., 37. 
Similarly in Lukmidas Khimji v. Pursholan Haridas, (1882) I. L R., 6 Bom., 
700, Mr. Justice Latham expressly held that section 43 of the Contract Act 
materially altered the rules of the English common law, and disallowed an objec¬ 
tion by a partner defendant that the other partners should have been joined as 
defendants ; and yet, while thus clearly recognising that by reason of section 43 
a joint debtor has no right to have his co-contractors joined as defendants, the 
learned Judge nevertheless held that the rule in Kendall v. Hamilton, (1879) 
L. R., 4 A.C., 504, would b.ar a fresh suit against the other partners. In Motilal 
Bcchardas v. Ghellnbhai Hariravi, (1892) I. L. R , 17 Bom., 6, Mr. Justice 
EaKRAN held in reference [316] to section 43 that “as far as the liability under 
a contract is concerned, it appears to make all joint contracts joint and 
several.” If that is a correct view of section 43, the doctrine of King v. 
Hoare, (1H44) 13 M. and VV., 494, is admittedly not applicable. In Narayana 
alictti V. Lakshmana Chetti, (1897) I. L. R., 21 Mad., 256, the Court, follow¬ 
ing Lakmidas Khimji v. Purshotam Haridas, (1882) I. L. R., 6 Bom., 700, held 
.that “ it is not incumbent on a person dealing with partners to make them all 
defendants: he is at liberty to sue any one partner as he may choose.” The 
Court expressly applied to partners not only section 43 of the Contract Act, 
but section 29 of the Code of Civil Procedure, which relates not to joint but 
to several and to joint and several liability, I.n Hahmuhhoy Hubibbhoy v. 
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Turner, (1890) I. L. R., 14 Bom., 408, Scott, J., in the first Court said that 
"seotion 43 of the Contract Act IX of 1872 is not perhaps quite clear whether 
a complete adoption of the English rule is intended.” He, however, applied the 
decision in Hemendro Coomar Mullick v. Rajendrolall Moonshee, (1878) I. L. R., 
3 Cal., 363, to the case, which was one of joint wrong-doers. Whether the 
rule as to joint wrong-doers laid down in Brinsmead v. Harrison, (1872) L. R., 
7 CAstP., 547, should be applied in the Indian Mufassil is a question which 1 need 
not consider. To such a question section 43 of the Contract Act would have no 
application. 

In the other cases the eileotf of section 43 of the Contract Act on the 
doctrine of King v. Hoare, (1844) 13 M. and W., 494, is altogether ignored. In 
their note to seotion 43, Messrs. Cunningham and Shephard, at pp. 158-159 of 
their commentary on the Indian Contract Act (7th od.) say that “ if this sec¬ 
tion is intended to deny to joint debtors the right to be sued jointly in one suit, 
it involves a departure from English law,” and that “ in view of this section and 
the 29th section of theCode of Civil Procedure it is clear that the non-joinder of 
a co-debtor is no ground of defence to a suit ; but it is apprehended that an 
application made under the 32nd section of the Code to add as a defendant 
an omitted co-debtor would be dealt with in the same manner as it is in 
England.” I cannot agree with this view. As the judgments in Kendall v. 
Hamilton, (1879) L. R., 4 A. C., 504, show, such an application would in 
[317] England be dealt with in the same manner as the old plea in abatement, 
and the effect of the latest decisions is that a joint debtor, though he has not 
an absolute, has an ordinary and a primd facie right to have his co-debtors 
joined. Wilson, Sons & Co. v. Balcarres Brook Steamship Co., (1893) 1 Q. B., 
422, Robinson v. Geisel, (1894) 2 Q. B., 685. I agree with Gabth, C. J., 
Latham, J., and the Madras High Court that under section 43 of the Contract 
Act the joint debtor has no such right. 

For these reasons I am of opinion that the doctrine of King v. Hoare 
(1844) 13 M. and W., 494, and Kendall v. Hamilton, (1879) L. R., 4 A. C.. .504, 
does not apply to the present case ; that the cause of action against the defend- 
antfj Nos, 1 to 15 on the mortgages in suit was not merged in the decree of the 
5th May 1894, against the defendants Nos. 16 and 17 only ; and that so far 
the suit against them is therefore not barred. Nor is it in my opinion barred 
by section 85 of the Transfer of Property Act, 1882 ; Balmakund v. Sangari, 
(1897) I. L. R., 19 All., 379; Dharam Siiigh v. Angan Lai, (1899) I. L. R,, 21 
All., 3bl. It was suggested that the suit was barred on a somewhat different 
ground, namely that the defendants Nos. 16 and 17 where in the position of 
agents of the joint family, contracting in their own names for themselves and 
the rest of the family, and that the decree of the 5th May 1894 against them 
was a bar to a subsequent suit on the contract against their principals, the 
other defendants, by reason of the principle laid down in Priestley v. Fernie, 
(1865) 3 H. and C., 977, applied by Lord Cairns in Eendallv. Hamilton, (1879) 
L. R., 4 A. C., 504, at p. 614 of the report, and followed by this Court in Btr 
Bahaddar Sewak Pande v. Sarju Prasad, (1887) I. L. R., 9 All., 681. In 
India the matter depends on the provisions of the Contract Act, and in 
particular on Chapter X of that Act relating to Agency. It is sufficient to 
say that it has never been held that the managing member of a joint Hindu 
family is an agent within the meaning of that chapter and of the rule in Priest-, 
ley V. Fernie, (1865) 3 H. and C., 977. I agree with the passage at p. 108 of 
the Tagore Law'Lectures for 1870 where Mr. Cowell says ; - “ When therefore 
we borne to define the relation of each member, especially of the managing 
member, to the joint family apd the joint estate, we are brought into contact 
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with a relationship which has no counterpart in English (818] law. Neither 
the term partner, nor principal, nor agent, nor even co-parcaner will strictly 

apply.” , 

I am of opinion that the Gouit below ought not to have diamisrod the 
suit as it di.i, on the preliminary point, and that the appeal of the piaintm 
should be allowed, the decree of the Court below set aside, and the case remand* 
ed to that Court under section 562 of the Code of Civil Procedure mr disposal 
on the merits. The appellant will have his costs of this appeal. Other costs 
will abide the result. 

Bftlisrji, J.—-I agree in the judgment and order of the learned Chief 

Justice. . f re •! 

The Court below has held that the 43i‘d section of the Code of Civil 

Procedure bars the claim. That view is clearly erroneous. As the defendants 
Nos. 1 to 15, who are the real defendants to the suit and against whom alone 
the plaintiff seeks relief, were not parties to the former suit brought against 
the defendants Nos. 16 and 17, that section has no application. Although the 
learned Subordinate Judge refers to section 43, the basis of his decision is, as 
pointed out by the learned Chief Justice, that the cause of action for the 
present suit is the same as that for the pi'evious suit; that both the suits relate 
to a joint debt; that the cause of action has merged in the decree obtained in 
the former suit; and that the present action is consequently not maintainable. 
He has followed the ruling in Nut}ioolall Ckowdhry v. Shoukee Lall, (1872) 10 
B. L. R., 200 : S. C., 18 W. R., 458, which apparently adopted the principle 
recognised in the well-known case of King v. Hoare, (1844) 13 M. and W,, 494. 
The main question which we have to determine in this appeal, therefore, is 
whether the former judgment, though unsatisfied, bars this suit. That ques¬ 
tion wa.s not decided in Dharam Singh v. Angan Lai, (1899) I. L. R., 21 AH., 
301, on which the learned counsel for the appellant relied. It was held in 
that case that it was not a case of a joint debt and joint contractors. 

The judgment in the former suit would operate as a bar to the present 
claim if two conditions are fulfilled, namely, first, that the contracts of 
mortgage upon which the plaintiff’s claim is founded were joint contracts b^y and 
on behalf of all the C319] defendants ; and, second, that the rule laid dowh in 
King v. Hoare, (1844) 13 M. and W., 494, is applicable. As to the first point 
there is no controversy. As to second, if the doctrine of King v. Hoare, (1844) 
13 M. and W., 494, cannot bo held to apply, there is nothing in reason or 
justice to bar the suit. 

If the plaintiff’s statements are true the defendants Nos. 1 to 15 and their 
interest in the mortgaged property are equally with the defendants Nos. 16 and 
17 and their interest liable for the debt, and unless a legal bar exists, of which 
the defendants are entitled to take advantage, they are not in a position to 
dispute the claim. 

Now, is the rule adopted in King v. Hoare, (1844) 13 M. and W., 494, appli¬ 
cable to this case ? The reason for that rule was stated by Lord Caibns, 
L. C., in the later case of Kendall v. Hamilton, (1879) L. R., 4 A. C., 504, to be 
" that it is the right of persons jointly liable to pay a debt to insist on being 
sued together.” I agree with the learned Chief Justice that that reason cannot 
apply to cases in this country, at least outside the presidency towns, since the 
•passing of the Contract Act. Section 43 of that Act enables a promisee, in the 
absence of a contract to the contrary, to compel one or more of several joint 
promisors to perform the whole of the promise. Under section 43 therefore, it 
is not open to a defendant who has been sued as one of the several promisors 
to contend that all his co-promisors should be m^de parties to the suit, and so 
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far as this country' is concerned the reason on which the rule in King v. Hoare, 
(1844) 13 M. and W., 494, is founded has ceased to exist. That rule is conse¬ 
quently no longer applicable. Further, the efi'ect of section 43 is, as obseryed 
by FaRBAN, J., in Motilal Beehardass v. GheUabhai Hariram, (1892) I. L. R., 1 
Bom., 6, " to make all joint contracts joint and several.” Where the liability is 
joint and several and the judgment first obtained has rejmained unsatisfied a 
seco'Sd suit is not barred. This is a proposition which admits of no doubt and 
is supported by the authorities cited by the learned Chief Justice in 
his judgment. Therefore, since the enactment of section 43 of the Contract 
Act, the recovery of a judgment against one of several joint debtors does 
not bar a subsequent suit against his co-debtors. The result is that in 
either view the present claim is maintainable. 1 am moreover not satisfied as 
to the expediency of extending the [3201 doctrine of King v. Hoare, (1844) 13 
M. and W., 494, and Kendall v. Hamilton, (1879) L. R., 4 A. C., 504, to suits 
arising in these provinces. Having regard to the fact that those cases were 
baaed mainly on doctrines and rules of procedure peculiar to English law, there 
is evidently no reason why their authority sould be recognised in the Courts 
in this country. The desirability of applying to cases in this country the rule 
laid down in those decisions was questioned by Mr. Ju.stice Markhy in Hemen- 
dro Coomar Mullick v. Rajendrolall Moonshee, (1878) I. L. R., 3 Cal., 353, and by 
Mr. Justice Muttusami Ayyar in Gurusami CheAtiv. Samurti Chinna Mannar 
Chetti, (1881) I. L. R., 5 Mad., 37, and those learne)d Judges wore of opinion that 
the rule might be productive of hardship in this country, as it undoubtedly would 
be in many cases. It was pointed out by Mr Justice Markby that the rule 
was not recognised in any continental country in Europe, and in his dissentient 
judgment in Kendall v. Hamilton, (1879) L. R., 4 A. C,, 504. Lord Penzance 
considered it not to bo consistent with justice. “What justice,” his Lordship 
observed, “ is there in saying that when three persons are all and each indi¬ 
vidually liable to pay a debt, an action and judgment (still unsatisfied) “ against 
two of them should extinguish tiie liability of the third ?” He held the rule 
to be one of procedure, and characterized it as one “ which, without affecting 
to aslsert any joint rights on the defendants, denies the aid of the law to 
enforce those of the plaintiffs.” “ Procedure,” he said, “ is but the 
machinery of tlie law after all—^the channel and moans whereby law is 
administered and justice reached. It strangely departs from its proper office 
when in place of facilitating, it is permitted to obstruct, and even extinguish 
legal rights, and is thus made to govern where it ought to subserve.” Having 
regard to the fact that even in England the propriety of the rule has been 
questioned by high authority, I do not think there is sufficient justification for 
extending it to the Court in these provinces. Upon grounds both of law and 
expediency, therefore, I am unable to hold that the plaintiff is precluded from 
maintaining the present suit by reason of the decree obtained by him in 1894. 

I fully concur with the learned Chief Justice in the view that the manager 
of a joint Hindu family is not in the position of an [3213 ordinary agent 
as regards the other members of the family. The contention of the learned 
counsel for the respondents, based on the argument that the defendants 
Nos. 16 and 17 were agents of the other defendants, cannot therefore prevail. 

Appeal decreed and cause remanded. 

MOTES. 

[ The decision of STRACHEY G. J., is deemed conclusive by Messrs. Pollock and Mulla 
ia their Indian Contract Act, 1872 (III Edn. 1913, p. 234). This was followed in (1902) 25 
All., 57 ; (1902) 25 All., 162; (1901) 23 All., 355 ; (1910) 34 All., 601. See also (1907) 2^ 
All., 544 (managers of a joint Hindu family). 
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[ 22 All. S21 ] 

The 17th April, 1900. 

Present; 

Mb. Justice Banbuji and Mr. Justice Aikman. 


Sheo Sampat Pando and another.Plaintiffs 

versus 

Bandhu Prasad Misr and others.Defendants. 


Act No. XIX of 1873 {N.-W. P. Land Revenue Act,) sections 166, 167, 168 — 
Act No. XIIof 1884 {AgricilHurists’ Loans Act), section 5—Takavi 
loan—Sale of house in default of payment of loan — Rj^ect of such sale. 

The provisions of sections 166, 167 and 168 of the North-Western Provinces Land Revenue 
Act, 1873, apply only to the sale of a patti or mahal. Where therefore a house upon which 
there existed a prior incumbrance was aold_ on account of the non-payment of certain takavi 
advances, it was held that such sale did not avoid the prior incumbrance. 

The facts of this case sulliciently appear from the judgment of the Court. 
Bubu Durga Charan Banerji, tor the Appellants. 

Pandit Sundar Lai (for whom Maulvi Qhulam Mujtaha) and Babu Jixvan 
Chandar Mukerji, tor the Respondents. 

Banerji and Aikman, JJ. —The decree of the Lower Appellate Court cannot 
possibly be supported. The suit was one for sale upon a mortgage. The pro¬ 
perty mortgaged consisted of a house and certain zamindari property. Subse¬ 
quently to the mortgage the mortgagor took takavi advances from Government 
which he did not repay. The Government therefore caused the said house, .upon 
the security of which the takavi advance had been made, to be sold, and Sheo 
Sahai, defendant, purchased it. Both the Courts below have dismissed the 
claim in respect of the house on the view that the purchase by Sheo Sahai 
conveyed to him the house free from the incumbrance created by the mortgage 
in suit. The learned Judge has relied on the provisions of section 167 of Act 
No. XTX of 1873, and holds that as arrears of takavi are, by virtue of section 
5 of Act No'. XII of 1884, reali^ied in the same manner as arrears of land 
revenue, property [322] sold for recovery of takavi loans is sold free of all 
incumbrances. The learned Judge has overlooked the fact that section 167 
relates to the sale of the patti or mahal in respect of which as arrear of land 
revenue is due. In such a case the purchaser would no doubt acquire the 
patti or mahal sold free of all incumbrances. But if any property other than 
the patti or mahal in respect of which arrears are due be sold, the purchaser 
would only acquire the rights and interests which the defaulter had at the time 
of the sale, and any incumbrances created by him would not be rendered invalid 
by reason of the sale. This is clear from the provisions of section 168. The 
learned Judge no doubt refers to that section, but he says that the section 
v^ould have applied had the house in question not been hypothecated to Govern¬ 
ment as security for the takavi loan. 

•Second Appeal No. 700 of 1897, from a decree of 'Mr. 'V. A. Smith, Judge of Gorakhpur, 

1 dated the 22nd May 1897, confirming the decree of Maulvi j^aiyid Jafar Husain, Subordinate 
Judge of Gorakhpur, dated 19th February 1897. 


882 






QUEBK-EMPBESS V. SAMUEL LUKE [1900] I.L.R. 22 All. 323 


We fail to see how the fact of a hypothecation subsequent to that in 
favour of the plaintiff can in any way affect the plaintiff’s right under his prior 
mortgage and invalidate that mortgage as against the purchaser under the later 
hypothecation. The mortgagor, when he made the hypothecation in favour of 
Government, hypothecated only such rights as he had at the time of the 
hypothecation. Those rights were nothing more than the right to redeem the 
mortgage in favour of the plaintiff. In our opinion the Courts below erred in 
exempting from the claim the house purchased by Sheo Sahai, and we think 
the plaintiffs were entitled to a decree for the sale of that house. 

We notice that although in the judgment of the Court of First Instance the 
house was exempted from liability for the claim, the decree which was drawn 
up directed the sale of the house. This was evidently an oversight as the 
decree totally exempted Sheo Sahai from liability. 

We allow the appeal and make a decree in favour of the plaintiff for the 
sals of the whole of the property mentioned in the plaint. We extend the time 
for the payment of the mortgage money to the 1st August 1900. The appellants 
will get their costa of this appeal and of the appeal to the Court below from 
Sheo Sahai, defendant, who will also be liable for the costs of the Court of 
First Instance. 

- Appeal decreed. 

[323] REVISIONAL CRIMINAL. 

The 20th April, 1900. 

Present: 

Mr. Justice Burkitt. 

Queen-Empress 

versus 

Samuel Luke.^ 

'‘Aqt No. XI of 1878 {Indian Arms Act), section 10 (f)—-Notification 
' * No. 458 of the 18th March, 1898—Exemptions from the 
operation of the Arms Act — Volunteers. 

A voluoteor, being a person exempted in virtue of Notification No. 458, dated I8th 
March 1898, of the Government of India, is not exempted merely with reference to his 
duties as a volunteer, but generally (subject to the exceptions mentioned in t,he said Notifica¬ 
tion). It is therefore not unlawful for a voluntcor.to possess fire-arms and to use the same. 

This was an application for revision of an order passed by a Magistrate of the 
Philibhit district. The facta of the case suUioienbly appear from the order of 
the Court. 

Mr. a. K. Sorabji, for the Applicant. 

The Government Pleader (Munshi Bam Prasad), for the Crown. 

Burkitt, J. —This is an application in revision against the conviction and 
sentence passed on the applicant by a Sub-Divisional Magistrate in the Philibhit 
district under section 19 (/) of the Indian Arms Act, No. XI of 1878. The 
Magistrate found that the petitioner had fire-arms in his possession in con¬ 
travention of the prohibition contained in section 14 of the Act. 

The learned Government Pleader very properly admits that the conviction 
and sentence cannot be supported. The plea raised by the learned counsel who 
appeared for the applicant is that “ as a volunteer petitioner is exempted from 

* Criihiniil Revision, No. 177 of 1900. 
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the operation of the section under which ho has been convicted. That plea, 
in my opinion, is a good plea, and must bo allowed. 

The Magistrate who convicted the pofcitioner admits that the petitioner la 
a volunteer. It would therefore, jyrimd facte, appear 

of the Government Notilication No. 458, dated the IHth March 1898, the 
petitioner did not commit any offence in having fire-arms in his po»sosSi^. 
The Magistrate, however, has an easy way of getting over that diniculty. He 
contemptuously brushes it aside by holding that though the petitioner is a 
volunteer, and as such ** is exempt from the operation [324] of the Arms Act, 
1878,” * * * * * ‘‘ he is exempt only for the purposes of volun¬ 

teering. He is not exempt from possessing fowling pieces, which he did (*ic) in 
spite of his fowling piece having been confiscated by the District Magistrate. 
The Magistrate further found that in spite of the previous warning the applicant 
has again possessed himself of the fowling pieces,” and uses these fowling 
pieces in shooting wild animals.” (The former case mentioned by the Magistrate 
is one in which in another district the applicant was convicted of a similar 
offence under the Arms Act. In that case he was let off with a warning, and 
his gun was confiscated. The Sessions Judge on appeal held that he ought to 
have been fined under section 19 (e) of the Arms Act, 1878). The Magistrate 
• goes on to add that the petitioner “ should have obtained a license under the 
Anns Act, 1878, if lie wanted fowling pieces for the protection of his cultivation. 
As a volunteer he is not entitled to keep fowling pieces, nor is he entitled as 
such to use them for the purpose of protecting his cultivation.” Acting 
on his view the Magistrate inflicted a fine on the applicant and directed his 
guns to be confiscated. 

In ray opinion the Magistrate has adopted an absurdly erroneous view of 
the law. I have no hesitation in holding that, being admittedly a volunteer, 
the applicant is (to use the language of tlie Magistrate) entitled to keep fowling 
pieces, and to use tiiom for the purpose of protecting his cultivation. I know 
of no authority for the interpretation put by iho Magistrate on the words 
“ all volunteers ” in the Notification mentioned above, nor has the Magistrate 
cited any. Those words, road in their ordinary grammatical sense, exempt 
“ all volunteers ’ from tho operation of all the prohibitions and directions 
contained in sections 13, 14, 15, and IG of tho Arm.s Act, with certain excep¬ 
tions not in point in tliis case. Tho Magisbrato does not accept that view. He 
holds that tlie ajjplicant ‘‘is exempt only for purposes of volunteering.”'It is 
difficult to say what moaning tho Magistrate intended to bo put on those words. 
Most probably tliey moan tliat applicant was entitled to the benefit of the 
exemption only when attending volunteer parades and when in possession 
of tho rifle which had boon ontrusted to his care as a volunteer. If this 
restricted meaning is to bo attached to tho words “ all volunteers ” a 
[32d] similar restriction must necessarily bo applied to all the other classes 
of person exempted in similar language. The result of this would be absurd 
in many cases ; to take ono case among many, it would render it illegal for 
native commissioned officers of Her Majesty’s native army to possess or use, 
unless they had obtained license under tho Act, any arms other than those 
supplied to them by Government for military purposes. 

I cannot believe that it was intended that such a narrow and I'estricted 
ifitorpretation should bo placed on the Notification. On the contrary, I 
believe that the exemption of ‘‘ all volunteers ” from tho operation of tho prohi¬ 
bitions and directions contained in certain sections of the Arras Act, 1878, 
was granted with a view to encourage volunteering among that class of the 
public who otherwise would be subject to those prohibitions and directions. 
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But as interpreted by the Magistrate in this case the Notification is inoperative 
as far as volunteers of that class arc concerned. It would leave them in exactly 
the same position as before under the Arms Act, and it would still be necessary 
for volunteers of that class, who, like the applicant, desire to possess and use 
fire-arms, to take out licenses under the Act. It follows, as a necessary 
consequence of this interpretation, that it is only by virtue of the exemption in 
the Government Notification mentioned above that volunteers, like the appli¬ 
cant, and officers and soldiers of the native army, can legally possess and use 
the arms supplied to them for volunteering and military purposes. In my 
opinion that interpretation is wrong and would defeat the object aimed at by 
the Notification. I hold that the applicant was not bound to take out a 
license for the fire-arms he possessed, and was therefore improperly convicted. 
Accordingly, setting aside the conviction and sentence, I direct that the fine, 
if paid, be refunded and that the confiscated guns be restored to the applicant. 


[326] APPELLATE CIVIL. 

The 27th April, 1900. 

Present: 

Mr. Justice Banerji and Mr. Justice Airman. 

Ram Kunwar.Plaintiff 

versus 

Ram Dai.Defendant.* 

Hindu law—Hinetii widow—Eight to maintenance— Sale of property in 
respect of which ihe widmo's right to maintenance might be enforceable — 

. • Acl No. IV of l/i82 {Transfer of Property Act), section 30. 

The maintenance of a Hindu widow is not a charge upon the e.stato of her deceased 
husband until it is fixed and charged upon the estate by a decree or by agreement ; and the 
widow’s3right is liable to he defeated by a transfer of the husband’s property to a bond fide 
purchaser for value oven with knowledge of the widow’s claim for maintenance, unless the 
transfer has, further, been made with the intention of defeating the widow’s c-laiin. Sham 
Lai V. Banna, (1882) 1. L, R., 4 All., 296, and Lakshman Ramchandra Joshi v. Satyabhamabai, 
(1877) I. L. R., 2 Bom., 464, referred to. 

The facts of this case sufliciently appear from the judgment of the Court. 

Mr. D. N. Banerjee and Pandit Sundar Lai, for tlie Appellant, 

Pandit Moti Lai, for the Respondent. 

Banerji and Aikman, JJ.— The appellant, who is the widow of one 
Thakur Gir Prasad Singh, brouglit the suit out of w)ucli this appeal has arisen 
to recover arrears of maintenance from her husband’s sons and from the 
estate left by her deceased husband, apart of which is in the posse.ssion of the 
respondent, who was the third defendant in the Court of First Instance, under 
a usufructuary mortgage executed by one of the sons on the 19th April 
1894. Previously to the institution of the suit the plaintiff had sued the sons 

* Second Appeal No. 774 of 1897, froui a decree i>( L. CV. Evans, Esq., Di.striet Judge of 
Aligarh, dated the Brd June 1897, modifying a deeroo of Babu Bipin Bchari ^lukerji. 
Officiating Subordinate Judge of Aligarh, dated the 3rd March 1896. 
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for her mainbenance, and obtained decrees, the earliest of which was passed 
in 1887. The present suit was opposed by the respondent, who claimed to 
be a transferee for consideration, without notice of the plaintiff’s right. 
The Court of First 1 ristance decreed the claim against her, but the Lower Appel¬ 
late Court set aside that portion of the decree which affected the respond¬ 
ent. The plaintiff has preferred this appeal, and the question we ha^ to 
determine is, whether the property in the hands of the respondent is liable for 
the amount claimed by the plaintiff. [327] Both the Courts below have 
found that the respondent is a mortgagee for consideration, but had notice 
of the plaintiff’s right. The first Court also held that the transfer under 
which she is in possession was made with the intention of defrauding the 
plaintiff, and depriving her of her right, and applied the provisions of section 
39 of the Transfer of Property Act. The Lower Appellate Court, however, was 
of a contrary opinion, and found that the mortgage was not made with the 
intention of defeating tlie plaintiff’s right to maintenance. It held that the 
claim could not bo enforced against that portion of the property which is in 
the respondent’s hands, although she had notice of the appellant’s rights. 

It is conceded that the maintenance of a Hindu widow is not a charge 
upon the estate of her deceased husband, until it is fixed and charged upon 
the estate by a decree or by agreement. This was held by a Full Bench of 
this Court in this case of Sham Lai v. Banna, (1882) I. L. E., 4 All., 296. It is 
further conceded that there was no agreement by which any particular pro¬ 
perty was charged with the maintenance of the plaintiff. It is, however, 
contended that the decree obtained by the plaintiff on 22nd August 1887, 
created a charge upon the property left by the deceased husband of the plain¬ 
tiff. If this is so, the respondent took the property, of which she is the 
mortgagee, subject to that charge, and cannot claim exemption from liability. 
We have examined the decree of 22nd August 1887, and have satisfied 
ourselves that the only charge declared by that decree was a charge for the 
amount of maintenance which had already accrued due and was decreed to the 
plaintiff. No charge for future maintenance was created by the decree.* Such 
being the case, the learned counsel for the appellant next relies upon sectiofi 39 
of Act No. IV of 1882, and in particular on the concluding words of that 
section. That section, so far as it relates to maintenance, provides'that “ where 
a third person has a right to receive maintenance from the profits of immov¬ 
able property, and such property is transferred with the intention of defeat¬ 
ing such right, the right may be enforced against the transferee, if he has 
notice of such intention, or if the transfer is gratuitous, but not against a trans¬ 
feree for consideration and without notice of [328] the right, nor against such 
property in his liands.” The object of the section, so far as it relates to main¬ 
tenance, is to declare in what cases a right of maintenance may be enforced 
against transferees of the property from which the maintenance is recoverable. 
In our opinion an essential condition for the enforcement of the right under 
the section against a transferee is that the transfer has been made with the 
intention of defeating the right. Where a transfer has been made with such 
intention andthe transferee has notice of it, he cannot defeat the right, although 
he may be a transferee for consideration. Again, if the transfer is gratuitous, 
the transferee can in no case defeat the right. Where, however, the transfer 
‘is for consideration, and the transferee has no notice of the right, it cannot 
be enforced against him, even if the transfer was made with the intention of 
defeating the right. As we read the section, a condition precedent to the 
enforcement of the right against the transferee in all cases is that the trans¬ 
feror has acted in fraud of the person entitled td the right. The words “ and 
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such property is transferred with the intention of defeating such right *’ 
govern all that follows those words. Given a right to receive maintenance 
from the profits of immovable property and given a transfer made with the 
object of defeating that right, the only transferee who can defeat the right is 
a transferee for value and without notice of the right. But where the transfer 
has^not been made with such object, the right cannot be enforced against the 
transferee, although he had notice of the right. As observed in the com¬ 
mentaries on the Transfer of Property Act by Messrs. Shephard and Browne, 
something more than mere notice of tlie right has to be proved against a 
transferee. It must also be established that the transfer was made in bad 
faith, that is, with the intention of defeating the right. The reason for such 
a rule is not far to seek. A Hindu widow’s right to receive maintenance has 
been held to be a right of an indefinite character, which, unless made a charge 
upon property by agreement or by a decree of Court, is only enforceable like 
any other liability in respect of which no charge exists. See the Full Bench 
decision in Sham Lai v. Banna, (1882) I. L. E., 4 All., 296, at p. 299. A 
right of such a nature should not equitably be enforced against a transferee 
for value unless the transfer was [329] made in fraud of the right of main¬ 
tenance. In Lakshman Ramchandra Joshi v. Satyabhamahai, (1877) I. L. R., 
2 Bom., 494, it was held that the mere circumstance that a purchaser for 
value had notice of the claim for maintenance is not conclusive of the widow’s 
rights against the property in his hands. Mr. Justice WEST further held that 
“ what was honestly purchased is free from her claim for ever; what was pur¬ 
chased in furtherance of a fraud upon her, or with knowledge of a right which 
would thus be prejudiced, is liable to her claim from the first.” As pointed 
out by Mr. Mayne in his work on Hindu Law, paragraph 421, page 518, 
5th Edition, section 39 of the Transfer of Property Act, substantially gives 
effect to the views expressed in the case cited above. 

For those reasons we are of opinion that the view taken by the learned 
Judge of the Lower Appellate Courtis right and that this appeal must fail. We 
dismis,? it with coats. 

Appeal dismissed. 

NOTES 

(This wan approved and followed in (1908) V2 C. W. N., 100 n ; (1906) 10 C. W. N., 
1074 : 4 C. L. J., 476 ; (1901) 24 All., 160 : (1910) 10 I. C., 98C (Sindh).] 

[ 21 All. 829 ] 

The 28th April, 1900. 

Present: 

Mr. Justice Baner.ii and Mr. Justice Airman. 


Ashiq Husain.Objector 

versus 

Muhammad Jan and others.Applicants.^ 


Act No. XIX of 1873 {N.-W. P, Land Revenue Act), section 107 et seqq— 
Partition—Revenue Courts not competent to partition buildings. 

In a partition under the North-Western Provinces Land Revenue Act, 1879, neither build-* 
ings nor the materials thereof can be partitioned ; what i.s partitioned is the land in the 

* Second Appeal No. 829 of 1897, from a decree of C. Bustomjce, E.sq., District Judge of 
Moradabad, dated the 5th August 1897, confirming the order of Kuar Bahadur, Assistant 
Collector of Moradabad, dated the Isth June 1895. 
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mahal. Where such land is covered with buildings, the Court making the partition has to 
follow the provisions of section 1^4 of the Act ; but it can decide no cjuestiou of right to tho 
buildings, nor can it partition them. 

This appeal arose out of an application made by the respondents for partition 
of certain resumed muafi and shamilat lands in the village of Mubammadpur, 
together with the buildings thereon, consisting of various shops and houses. 
Objections were filed by tlio aiipellant Ashiq Husain, including one, to the effect 
that the Revenue Court was not competent to partition the shops and houses. 
These objections wore disallowed summarily by an Assistant Collector, but on 
appeal the District .Judge made an [330] order of remand under section 562 of 
the Code of Civil Proceduro. On this remand the Assistant Collector went into 
the case at length and passed an order directing the partition of nine shops and 
buildings appertaining thereto, as also of a certain diivan khana and rath khana. 

From this order tho objector, Ashiq Husain, appealed to the District Judge, 
again urging that the order for partition of the buildings was not within the 
competence of a Court of Revenue. 

The District Judge, apparently without considering the question of jurisdic¬ 
tion raised by tho appellanii’a first plea, dismissed tho appeal and confirmed 
the order of the Assistant Collector 

The appellant thereupon appealed to the High Court. 

Pandit Molt Lai and Maulvi Ghulani Mujtaba, for the Appellant. 

Munshi Oohind Prasad, for tho Respondents. 

Banerji and Aikman, JJ. —This appeal arises out of an application for 
partition made under Act No. XIX of 1873. Some objections having been raised, 
the Court of Revenue tried those questions under section 113 of the Act, In 
doing so the Assistant Collector determined the extent of the shares of the 
different owners of the mahal in respect of certain buildings, and ordered that 
the Amin should make a partition of the buildings, including rafters, bricks, 
stones and other materials of each building. We are surprised that such an 
order of the Assistant Collector, which was manifestly ultra vires, hjs bean 
sustained by tho learned District Judge. It is beyond question that in paxtjtion 
proceedings under tho North-Western Provinces Land Revenue Aot neither 
buildings nor tlie materials thereof can he partitioned. What is.partitioned is 
the land of tho mahal ; wliere such land is covered by buildings the Court mak¬ 
ing the partition has to follow tho provisions of section 124 of tho Act, but it can 
decide no question of right to the buildings, nor can it partition them*. We 
allow tho appeal and set aside so much of the order of the Courts below as 
directs the partition of the buildings in question. The parties will pay their 
own costs in all Courts. 


[This ruling was followed by Baner.ji, J., in Second Appeal No. 13 of 1900 
decided on the 9th June 1900, tho judgment in [381] which is printed 
below.’' See also the case of Ahdul Rahman v. Mashina Bibi, Weekly Notes, 
1899, p. 49,—Ed.] 


NOTES. 


Decree modified. 


[This vfas followed in (1915) 18 O. C., 80: 27 I. C., 643 ; see also (1915) 26 I. 0., 933.] 


* Banerji, J. —I think that the deoroa of tho Court below is right and this appeal must 
bo dismissed. The suit rclate.s to a one-fourth share of the walls of an enclosure, and to 
gates, and turrets appertaining to a garhi in the vill.-ige Taira. TheplaintiS claims a moiety 
of the said share. Ho is oik' of tho three sons of one Jawahir Singh. The defendants are 
his nephews, being the sons of the plaintiff’s brother Fat8b Singh, The third brother, Anup 
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L 22 All. aai j 

The 30th April, 1900. 

Present: 

Mr. Knox, Acting Chief Justice, and Mb. Justice Blair. 


Shiam Karan and another.Judgment-debtors 

versus 

Baghunandan Prasad and another.Decree-holders.^ 

Letters Patent, section fi — Appeal—Presentation of appeal by a person other 
than an advocate, vakil or attorney of the Court, or a suitor. 

Held, that the pro.sontation of an appeal by a person who was not an advocate, vakil or 
attorney, of the Court, nor a suitor, is not a valid pre.sentation in law, having regard to 
section 8 of the Letters Patent of the High Court. 

[832] In this case the petition of appeal was signed and presented to the 
Court by a person who was neither an advocate, vakil or attorney of the Court, 
nor a suitor, but who appears to have been a mukhtar-a’am of the appellant. 
At the hearing of the appeal a preliminary objection was taken that this was 
not a valid presentation, having regard to section 8 of the Letters Patent. 

Munshi Qulzart Lai, for the Appellants. 

Babu Jogindro Nath Chaudhri, Pandit Snndar Lai and Munshi Gokul 
Prasad, for the Respondents. 

Knox, Aotingj, C.J., and Blair, J. —A preliminary objection has been 
taken to the effect that the petition of appeal, which was presented in this 
Court, was presented by an agent and not by any of the persons enumerated 
in section 8 of the Letters Patent of this Court. The memorandum of appeal 

Singh, is dead and left no issue. The plaintiS’s case is that the three brothers were joint, 
that the property in question was acquired with joint funds, and that consequently he is 
entitled to a half .share of the said property. It appear.s that a partition of the village has 
been ciSoctad and the shares owned by the parties have been divided by the Revenue 
Autiidrities. The walls, gates, and turrets in suit are said to have been allotted by the 
Revenue Authorities to the defendants as appertaining to their share. It is in consequence 
of this order of the Rovenuo Authorities that the plaintiff has brought the present suit. The 
Lower Appellate Court has found as a fact that the property was acquired by Anup Singh 
when the family was joint, that the plaintiff and the defendant’s father Fateh Singh lived 
jointly with Anup Singh, and that upon Anup Singh’s death both of them hecrvnie owners in 
equal moieties of the property in question. It has also been tound that the defendants had 
failed to prove that the property had been acquired .separately by Fateh Singh. That Court 
has decreed the plaintiff’s claim with the exception of a .small portion of it with which wo 
are not eoncernod in this appeal. The first two pleas taken in the memorandum of appeal 
are to the effect that the decision by the Revenue Authorities precludes the plaintiff from 
maintaining the pre.seut suit. This objection is, in my opinion, utterly untenable. It was 
not within the competency of the Revenue Authorities to partition a building. It is only 
the land of a mahal which the Revenue Authorities are empowered to partition by Act 
No. XIX of 1873. If those authorities took upon them.selves to partition the buildirg.s, that 
is, the walls, the gates, and the turrets in suit, they acted ultra vires. This wa.^ held in 
second appe.al No. 829 of 1897, decided on the 28th of April 1900. Further, I notice that 
in this case the District Judge hold in the appeal preferred to him from the order passed in 
the partition proceedings that the parties should have their rights to the building.° determined 
by a civil suit. It is clear, therefore, that the plaintiff is not precluded from maintaining 
the present suit in the Civil Court as held by the Gourt.s below. The other grounds of appeal 
must, having regard to the findings of the Lower Appellate Court, fail. As I have said above, 
that Court has found, and I think upon cogent grounds, that the property wa.s joint. There¬ 
fore the plaintiff was entitled to the decree which has been granted to him. I dismiss the 
appeal with coats. 

•First Appeal from order No. 11 of 1692, from an order of Babu Kunwar Mohan Lai, 
Subordinate Judge of Benares, dnted 15th July 1899. ^ 
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appears to have been presented by some person who was clearly neither ot the 
appellants before the Court, and who may or may not be a person holding a 
power-of*attorney to appear and act on behalf of the appellant. It is eon- 
tended that a mere presentation of an appeal does not come within the words 
of section 8. We hold that this contention is wrong. The words of section 8 
are very clear and positive. We accordingly dismiss the appeal with costs. 

Appeal dismissed. 


NOTES. 

[ The case of a Pardatiashin’s ageut was diatinguished in (1901) 24 All., 172.] 


[M All. 883] 

The 2nd May, 1900. 

Present: 

Mr. Knox, Acting Chief Justice, and Mb. Justice Blair. 


Manmothonath Bose Mullick.Plaintiff 

versus 

Baaanto Kumar Bose Mullick.Defendant.”*^ 


Jet No. VIII of 1890 {Guardian and Wards Act), section 41— Guardian 
and Ward—Death of guardian—Suit by ward against 
guardian's son for rendition of accounts. 

Held, that no auit would lie by a ward against the son of bis late guardian lor repdition 
of accounts. Rameahur Tiwari v. Kishun Kumar, Weekly Notes, 1882, p. 6, referred to. 

The facts of this case sufficiently appear from the judgment of the Court. 

Babu Jogindro Nath Chaudhri and Babu Satish Chandar Bafierji, for the 
Appellant. 

[333] Babu Jiwan Chandar Mukarji (for whom Pandit Baldeo Bam Dave)> 
for the Respondent. 

Knox, Acting C.J , and Blair, J. —The plaintiff, who is the appellant 
before us, filed a suit in the Courtof the Munsif of Allahabad, alleging that one 
Babu Tara Kinker Bose Mullick, who had been appointed his guardian, had 
not rendered accounts beyond the first year of such guardianship, that the said 
guardian died during plaintiff’s minority, and that “ the plaintiff’ has every 
reason to believe tliat out of the said assets the said Babu Tara Kinker Bose 
Mullick misappropriated a large sum of money to his own use.” Nothing 
further was alleged either as to the nature, quantity, kind or manner of the 
misappropriation which the plaintiff' believed had been made. But the plaintiff 
called upon the defendant, who is the son of the said guardian, to settle the 
accounts of the estate, to pay out of the estate any sum or sums found due 
upon such settlement of accounts, or if the accounts could not be settled, to 
pay such sura or sums as the plaintiff might succeed in proving to be due. The 

•First Appeal from Order No. 117 of 1899, from an order of Kban Bahadur Mir Akbar 
.Husain, dated tbe 14th September 1899. 
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Court of First Instance decided that the son was bound to render an account. 
In appeal the District Judge held that the son could not be called upon to 
render accounts, and that it was no business of his to do so ; that the plaintiff 
could call upon him to hand over any papers, account-books, etc., relating to 
the estate which might have come into his possession. He further held that 
upon such a vague allegation of misappropriation no decree could be given 
agaicsst the defendant. He accordingly set aside the decree for the rendition 
of accounts, and remanded the case to the Court below with instructions to 
frame an issue regarding the items believed to have been misappropriated. In 
appeal before us the appellant urges that as the respondent is in possession of his 
father’s estate, he can be held liable to render accounts, and more to account 
to him for the period of his father’s management. For this proposition no 
authority was cited to us beyond certain principles said to be found in the case 
of Concha v. Murrieta, (1889) L. R., 40 Ch. D., 543. That case related to special 
circumstances based upon the law of Peru. On the other hand, we have a case 
of this Court, namely, Rameshur Tiwari v. Ki&hun Kumar, Notes, 1882, 

p. 6. The learned [334] Judges who decided that case evidently considered 
that the law governing a relationship of the special nature must bo looked for 
within the four corners of the Statute which created that relationship ; the 
same law governs the present case; and they held that under section 21 of Act 
No. XL of 1858 the Judge had no power to require the heirs of a guardian to 
account for moneys received and disbursed by the father in the capacity ol a 
guardian. The provisions of section 21 are personal to the guardian himself, 
and refer to cases in which his certificate has been recalled for incompetency, 
dishonesty or some other good cause, and not where his appointment has 
lapsed through death. This precedent was presumably known to the Legis¬ 
lature when they enacted Act No. VIII of 1890, and from the words used by 
them in section 41 of that Act, it seems to have been considered as the law 
which should prevail upon the point. The respondent has filed objections, and 
one of them is to the effect that the present suit would not lie. The objection 
is a good one and fatal to the suit. 

We dismiss the appeil, and upon the objection taken we set aside the 
ordef of remand, and further direct that the suit as brought stand dismissed 
with costs in all Courts. 

Appeal dismissed. 


NOTES. 

[ This was followed in (1911) 9 I. C., 591 (Punjab) ; hut dissented from in (1913) 18 1. 
C., 876 : 17 C. W. N., 696, See also the criticism in Dr, Trevelyan’s Minors (IV Edn., 1912), 

p. 189.] 
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t aa All. 884 ] 

The 3rd May, 1900. 

Present; 

Sir Arthur Straghey, Knight, Chief Justice, 
AND Mr. Justice Banerji. 


Malik Muhammad Karim and others.Plaintiffs 

versus 

GanRa Pande and others.Defendants. 


Act No. XII oj IhSl Rent Act), sections 93, 94—Suit for recorded 

.share of profits—Suit for settlement of accounts— Limitation. 

Where for the purposes of a suit in which a share of profits is claimed by a recorded co- 
sharor, either against the himbardar or against one or more or all of the other co-sharers, the 
Court is asked to adjust the accounts, what has to be looked to is the main and substantial 
object of the suit. If the main and substantial object of the suit is to obtain a settlement 
of accounts, and the obtaining a decree for a share of the profits i.s only the ulterior object 
of obtaining such settlement of accounts, then the suit is to be regarded as a suit for settle¬ 
ment of accounts. If the main and substantial object of the suit is to rtcovor a share of 
profits which the defendant has received in excess of what he is entitled to, and if the Court 
is only asked to go into the accounts L33S1 incident.ally to that main object, and for the 
purpose of determining whether the sum claimed is due, then the suit is not a suit for settle¬ 
ment of accounts merely, but it is a suit for a share of profits within the first category of 
section 93 (h) of the N.-W. P. Rent Act, 1881. Rohan v. Jroaln Prasad, (1894) I. L. R., 16 
All., 333, explained. Inda v. Indo, (1893) I. L. R., 16 All., 28, referred to. 

The factis of this case suflioientlv appear from the judgment of the Court. 

Mr. Abdui liauof, for the Apiiellauts. 

Babu Parboil Charan Chatterji, for the Kespondents. 

Straohey, C. J., and Banerji, J. — Wo need not call upon the learned coun¬ 
sel for the appellants to reply. The suit clearly falls within section 93*^(Jt) of 
the Rent Act (XII of 1881). The only question is whether it falls within "the 
first category of suits mentioned in that clause, namely, suits by recorded 
co-sharers for their recorded share of the profits of a raahal, or within the second 
category of suits for a settlement of accounts. If it falls within the first category, 
then under the first paragrapli of section 94 the period of limitation is three'years 
from the day when the share hecamedue: if it falls within the second category, 
then, under the third paragraph of section 94, the period of limitation is one 
year from the day on which the right to sue accrued. Mr. Justice Bubkitt has 
held that the suit is one for a settlement of accounts, and that having been brought 
more than one year from the day on which the right to sue accrued, it was 
barred by paragraph 3 of section 94. Now in order to see whether the suit falls 
within the first or the second category mentioned in section 93 (h), it is neces¬ 
sary to look at the plaint. The suit purports to be brought by certain co-sharers 
of the village against certain other oo-sharers. It is headed as a “claina for 
the recovery of Rs. 516-11-6 principal and interest after adjustment of account 
from 1301 to 1303 Fasli, on account of lands in mauza Poni, pargana Ghosi.” 
It sets forth that the profits arising from the plaintiffs’ share during the years 
io question amounted to Rs. 2,000 odd, out of which the plaintiffs received 
from the tenants Rs. 1,600 odd, and that the remaining sum of Re. 436-11-6 
due to the plaintiffs was appropriated by the defendants, first party. It further 

• Appeal No. 5 of 1899 untlor section 10 of tl^c Letters Patent. 
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allef^es that out of the profits for the years in question the defendants have 
oollected Rs. 436-11-6 on account of the plaintiffs' share in excess of the defend¬ 
ants’ [836] own share of the profits, and have not paid it in spite of repeated 
demands. The only relief prayed in the plaint, apart from costs, is that a decree 
for the recovery of Rs. 436-11-6 principal, and Rs. 80 interest, in all 
Rs. 516-11-6 maybe passed in favour of the plaintiffs against the defendants. 
There is no specific prayer referring to accounts. The only allusion to an 
account is in the heading of the plaint, where the claim is described as one for 
the recovery of Rs. 616 “ after adjustment of accounts.” It is thus clear 
that the main and substantial object of the suit is to recover from the defend¬ 
ants with interest a specific sum which the defendants are alleged to have re¬ 
covered from the tenants in excess of their own share of the profits and to hold 
on account of the plaintiffs’ share. For the purpose of ascertaining the correct¬ 
ness of the amount claimed, but for no other purpose, the Court is asked to 
adjust the accounts. Now this being the nature of the claim, the ruling of 
the Full Bench in Rohan v. Jwala. Prasad, (1894) I. L. R., 16 All , 333, appears 
to us to show clearly that the suit falls within the first category mentioned in 
section 93 (h) and not within the second category. The Full Bench held in 
effect that where for the purposes of^a suit in which a share of profits is claimed 
by a recorded co-sharer, either against the lambardar or against one or more or 
all of the other co-sharers, the Court is asked to adjust the accounts, what has 
to be looked to is the main and substantial object of the suit. If the main 
and substantial object of the suit is to obtain a settlement of accounts, and 
the obtaining a decree for a share of the profits is only the ulterior object of 
obtaining such settlement of accounts, then the suit is to be regarded as a suit 
for settlement of accounts If the main and substantial object of the suit is 
to recover a share of profits which the defendant has received in excess of what 
ha is entitled to, and if the Court is only asked to go into the accounts incident¬ 
ally to that main object and for the purpose of determining whether the sum 
claimed is due, then the suit is not a suit for settlement of accounts merely, hut 
it is a suit for a share of profits within the first category of section 93 (h). 
Now she claim in that case very closely resembled the claim in the present 
case* There a specific sum was claimed by a recorded co-sharer against four 
[337] other co-sharers in the village, not against the lambardar, as a share of 
the profits which the defendants were alleged to have realized in excess of what 
they were entitled to. The plaint asked for the recovery of the amount claimed 
“ by means of adjustment of account,” the same expression as is used in the 
plaint before us in the only reference which it makes to accounts. The prayer 
was there, as here, not any prayer referring to a settlement of accounts, but a 
decree for the specific amount claimed with interest. It was held by the Full 
Bench that, notwithstanding the reference to an adjustment of accounts, the 
suit fell within the first category of section 93 (h) and was for the purposes of 
limitation to be regarded as a suit for a share of the profits of a mahal. We 
cannot agree with the learned Judge who heard this appeal that the present 
suit falls wdthin the second category of cases mentioned by the Full Bench. 
We think that it clearly falls wdthin the first category. The learned pleader for 
the respondent has referred to an earlier Full Bench case of Pido v. Indo, (1893) 
I. L. R., 16 All , 28. It is not necessary to discuss that case beyond saying that 
if the decision lays down anything inconsistent with the case of Rohan v. JioaLa 
Prasad, (1894) I. L. R., 16 All., 333, it must he taken to have been overruled 
by that case, which was decided by six Judges of the Court, including the 
three Judges who were parties to the former case. 

Mr. Justice BURKITT does not in his judgment discuss the other points 
raised by the memorandum of appeal to this Court. We have heard the pleader 
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for the respondent in support of these pleas, and we think there is no force in 
any of them. 

We allow this appeal, set aside the judgment of Mr. Justice BURKITT and 
dismiss the appeal to this Court with costs. 

( A similar case was decided by Bankrji, J., on the 6th June 1900, S. A- 
No. 891 of 1899, the judgment in which is given below *.—ED.j 

Appeal decreed. 


NOTES. 

[ EUtfl also tho cnticiaci of the criterion laid down in this decision, in {(1904) 7 O. C., 
84 at 86, 88.] 


[338j The 5th May, 1900. 

Present; 

Mr. Justice Burkitt and Mr. -Justice Henderson. 


Bansidhar and others.Defendants 

versus 

Ganeshi and another.Plaintiffst 


Hindu Law -Mitakshara —Succession — Daughter’s daughter. 

Held that in the absence of preferential male heirs a daughter’s daughter is heir to her 
maternal grandfather. 

The facts of this case sufficiently appear from the judgment of the Court. 
Babu Jogindro Nath Chaudhri and Pandit Moti Lai, for the Appellants. 
Mr. E. Chamier and Pandit Madan Mohan Malaviya, for the Bespondents. 
Hend6F.SOn, J, (Burkitt, JJ., concurring).- -In this case it appears that 
on the 21st July 1842, one Rai Singh sold certain land for Rs. 351. The sale- 

* Banerji, J. —The suit which ha.s given rise to this appeal was brought under pi. (h) 
ol section 93 of Act No. X.II of 1881, for the plaintifis’ recorded share of profits for the years 
1302, 1303 and 1304 Fasli. The plaintifls own a fourth share in Khala No. 21, and an eighth 
share in Khata No. 22, and they seek to recover the amount claimed as arrears of profits in 
respect of those shares for the three years mentioned above. Tbe Lower Appellate Court was 
of opinion that tho suit was one for a settlement of accounts, and applying to the suit the 
limitation of one year prescribed by section 94 of tbe Act, has dismis.sed the claim in respect 
ol the profits for the years 1302 and 1303 Fasli on tho ground of limitation. This view of the 
learned Judge is clearly erroneous. A.s 1 have said above, the suit was in terms a suit for 
profits and not one for a settlement of accounts. The distinction between the two classes of 
suits was explained by tho Full Bench in the case of Rohan v. .Jwala Prasad, (1894) I. L. B., 
16 All., 333. It was there held that a suit for profits does not become a suit for a settlement of 
accounts because the Court may have to take an account for the purpose of granting a decree 
to the plaintiff. It is only when tho main object of tho suit is to have an account taken 
from the defendant that the suit becomes one for a settlement of acoonnt.s. Such is not the 
case here. The learned Judge ol tho Lower Appellate Court thinks that because an account 
had to be taken of the rent payable by the defendants for the khudkasht land held by them, 
the suit must be taken to be a suit for a settlement of accounts. Having regard to the Full 
Bench ruling referred to above, that view cannot be supported. The suit was in terms one 
for profits, and it was in substance a suit of that description. This case is very similar to the 
case of Malik Muhammad Karim v. Oanya Pande (L. P. A, No. 5 of 1899) decided on the 3rd 
of May 1899, and following the ruling in that case I hold that the present suit is one for 
profits and not for a settlement of accounts. No portion of the claim was therefore barred by 
limitation. 

t Second Appeal No. 851 of 1897, from a decree of Maulvi Muhammad Anwar Husain, 
Subordinate Judge of Aligarh, dated the 17th August 1897, reversing a decree of Maulvi 
. Abdul Rahim, Munsif of Rasganj, dated the 18th December 1893. 
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deed, after reciting that the price had been paid and possession given to the 
vendee, contained the following provision :—“ If the said vendee should on 
another occasion sell the said property, then for the same price he shall sell to 
me the vendor, and in case of my refusal he shall sell to any other person.” 

[389] On the 15th December 1892, the representatives of the vendee, who 
had in the meantime died, sold a one-sixth share of the land to the defendants 
for Bs. 1,000 without giving the persons claiming to be the representatives of 
the vendor, who had also died, the option of purchasing the share. 

In 1893 the plaintiffs, who are the daughter’s daughter of the vendor and 
her son, claiming to be the heirs of the original vendor, sued the defendants, 
the purchasers of the i^th share, to recover that share on payment of Rs. 58-8-0, 
that sum being a one-sixth of the original price. 

The Lower Appellate Court dismissed the suit, and on an appeal preferred 
to this Court, it was held by another Bench that the provision in the deed to 
which we have referred amounted to a covenant running with the land and 
was binding upon any purchaser. It was also held that the benefit of the 
covenant inured to the heirs of the original vendor, and that they would be 
entitled to sue upon the covenant, and the case was remanded to the lower. 
Court for re-trial. 

On remand the Lower Appellate Court found that the plaintiffs are both 
heirs of the original vendor, and has given them a decree for possession of the 
land on payment of Rs. 58-8-0. 

The defendants have now appealed to this Court. The questions whether 
the plaintiffs (or either of them) are entitled to the benefit of the provision 
which has been held by another Bench of this Court to be a covenant running 
with the laud, and whether that provision is binding upon the defendants, is 
not now before us, and we therefore refrain from expressing any opinion upon 
those questions. 

The only points which are now open to us are whether the plaintiffs are 
the.heirs of the original vendor, and whether, on the construction of the deed of 
sale, the price to be paid on a ro-sale was the original price, or the price which 
an intending, purchaser was prepared to give. 

As to the first point, we think it is clear, on the authorities which have 
been quoted before us, and the learned vakil for the appellant at the end of the 
argument on the other side was forced to admit, that in the absence of pre¬ 
ferential male heirs the plaintiff Ganeshi is heir to her maternal grandfather, 
the original [840] vendor. It has been found by the Lower Appellate Court, 
and the finding has not been challenged, that there are no preferential male heirs. 

The other point as to the construction of the dqed is not free from diffi¬ 
culty. On the whole, however, we are of opinion that the contract between 
the original vendor and vendee was that the price to be paid on a re-sale was 
the original price mentioned in the deed of sale. We therefore dismiss this 
appeal and affirm the decree of the Lower Appellate Court as far as the female 
plaintiff is concerned. 

The added plaintiff, the sou of the female plaintiff', has no title during his 
mother’s lifetime, and is not entitled to a decree jointly with her. His suit 
must be dismissed, but, under the circumstances, without costs. Musammat 
Ganeshi is entitled to her costs in this Court. 

Decree modified. 
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NOTES. 

£ Thia ia no longer law, aa it has been held that in the Benares School of Law. 
other than those expressly named cannot inherit:—(1905) 28 All., 187 , (1905) 28 All., , 
(1906) P. R., 20. See also (1908) 4 N. L. B., 31 (where their heirship is recognised).] 

( aa All. 840 ] 

KEVISIONAL GEIMINAL. 

The 14th May. 1900. 

Present; 

Mr. Knox, Acting Chief Justice, and Mr. Justice Blair. 

Queen-Empreaa 

versus 

Narain Singh.* 

Criminal Procedure Code, section 556—Act No. V of 1881 {.Police Act), 
section ‘49—Trial by District Magistrate for breach of orders of a Reserve 
Inspector of Police-Magistrate not “personally interested." 

Held, that the Magistrate of a district was not, on account of his being the bead of the 
police of the district, debarred by reason of section 556 of the Code of Criminal Procedure 
from trying a person accused under section 29 of the Police Act, 1861, of a breach of the 
orders of a Reserve Inspector of Police. 

This was a reference made under section 438 of the Code of Criminal Pro¬ 
cedure hy the Sessions Judge of Jhansi in respect of an order passed by the 
District Magistrate of Jhansi, whereby the Magistrate had convicted one Narain 
Singh of a breach of an order issued by a Reserve Inspector and had 
sentenced him to two months’ rigorous imprisonment under section 29 of Act 
V of 1861. The Sessions Judge was of opinion (1) that it was not proved that 
the accused knew of the order in question and wilfully disobeyed it. and ( 9 .) that 
the Magistrate as head of [341] the police in the district was debarred by,, sec¬ 
tion 556 of the Code of Criminal Procedure from trying the case. The Sessions 
Judge was of opinion that “the Full Bench ruling of the Allahabad^ High Court 
in the matter of the petition of Ganeshi, (1893) 1. L. R., 15 All., 192, has been 
practically overruled by the addition of the illustration to section 556, Criminal 
Procedure Code, by Act V of 1898.” 

The facts of the case are more fully stated in the order of the Court. 

Knox, Acting C.J., and Blair, J. —Narain Singh, a constable, was con¬ 
victed by the Di.strict Magi.strate of Jhansi of an offence under section 29 of 
Act V of 1861, and sentenced to two months’ rigorous imprisonment. Narain 
Singh was a recruit, and, as such, under the orders of the Reserve 
Inspector. There is evidence on the record that all policemen at every 
parade from the 11th were informed by orders of the Reserve Inspector that 
no recruit was to be absent from the lines without a pass. Upon the evidence 
the District Magistrate rightly found, if he believed the evidence, which he did, 
that Narain Singh w’as absent from the roll-calls at which he was bound to be 
present at 7 P. M. and 9-30 P. M. on the 22nd February. The defence of the 
accused was that he was unable to ho present at the first of the two roll-calls 
because he had been in the Court Inspector’s office till 6-30 P.M. of that 
evening, and when he went home to get hi.s food, was delayed because the food 
was not ready. As regards the second roll-call, he says he was asleep. He 

* Criminal Revision No. 215 ol 1900. 
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does aofc anywhere set up the defence that he was ignorant of the rule 
about the roll-call. The defence, moreover, is disbelieved, and we shall certain¬ 
ly not disturb the Magistrate's finding on these matters of fact. The finding 
proceeds upon evidence, with which he was more competent to deal, in that it 
was given in his presence, and he had better opportunities^f appraising its 
worth. There is also much force in what the District Magistrate says, 
that^he tried the offence summarily, and all that a Magistrate trying the case 
summarily is required by law to enter is the finding, and in case of a conviction, 
a brief statement of the reasons therefor. We do not expect to find the evidence 
in full, nor can we lay down, £342] for that would be legislation, that in a 
case of this kind the Magistrate is bound to do more than record a judgment 
embodying the substance of the evidence. 

But it is contended that the Magistrate had no jurisdiction to try this 
case, and the contention is based upon the words contained in section 556 of the 
Code of Criminal Procedure. The argument is that the accused should not 
have been tried by the District Magistrate in one capacity for breach of an 
order issued by, or approved of by himself in another capacity as accused’s 
superior ofhcer. Wa have in this Court in Full Bench decided 
what meaning is to be put on the words “ a party or personally interested,” 
and that judgment is in no way affected by the explanation which has been 
added by Act No. V of 1898, certainly so far as the circumstances of this case 
are concerned. The accused could have at a proper stage raised this point; 
he did not do so, nor do we think he could have done so successfully, for we 
see in the case no substantial interest giving rise to real bias in the mind of 
the District Magistrate. We do not agree with the learned Judge that the fact 
that the District Magistrate was much concerned on account of riots between 
the police and the Madras Infantry Regiment, and that be was taking energetic 
steps to prevent disturbance of the public peace, is any evidence of any bias on 
the part of the District Magistrate. Any such conclusion as this we most 
emphatically decline to draw. A Magistrate may be very properly interested 
in seorn'ing the proper peace of his district, and be at the same time rigidly 
impasrtial in trying persons charged with a breach of that peace. The Code of 
Criminal Procedure recognises this when it gives the District Magistrate 
special powers of dealing in appeal with proceedings taken to insure security 
against any breach of the peace. The order therefore which we are 
now passing is in no way concerned with any such reasoning as that 
given above. We take into consideration that the accused was a 
recruit, that nothing was shown against his previous character. Three 
months is the maximum punishment provided by law, and we think 
that, on the whole, a sentence of one month’s rigorous imprisonment 
would have sufficed. We accordingly reduce the sentence to one of rigor¬ 
ous imprisonment for one month with effect from the 28th February 1900. 
£343] Any imprisonment which the accused has suffered since that date will 
be deemed part of this sentence. Any balance of imprisonment not suffered will 
run from the date on which he is arrested or submits himself for arrest. 


NOTES. 

{ Thedeoiaion in (1908) 6 A. L. J., 357 (breach of^exoiae laws) is similar. See, likewise, 
1900) 24 Mad., 238.3 
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c 32 All. 848 ] 

APPELLATE CIVIL. 


The 14th May, WOO. 

^ Present: 

Mr. Justice Buhkitt and Mr. Justice Henderson. 

Naj m-un-nisaa.Plaintiff 

versus 

Ajaib Ali Klian.Defendant.* 

Muhammadan law — Pre-emption— Invalid sale—Time when right of 

pre-emption arises. 

No right of pro-eniption arises upon a sale which, according to Muhammadan law, ii 
invalid, as, for instance, by reason of uncertainty in the price or the time for delivery of the 
thing sold ; but if such a.dc become complete, as by the purcha.ser getting possession of the 
thing sold, then the ownership of the purchaser becomes complete, and a right of pre-emption 
arises, but neither ownership nor the pre-emptive right relate.s back to the date of the contract 
of the sale. Begam v. Muhavimad Yakub, (1894) I. Ij, R., 16 All., 344, referred to. 

The facts of this case sufficiently appear from the judgment of the Court. 

Mr. Abdul Raoof and Pandit Mott Lai, for the Appellant. 

Mr. Karamat Husain, for the Respondent. 

Henderson, J. (Burkitt, J., concurring ).—Those second appeals, No. 631 
of 1897 and No. 687 of 1897, have been hoard together. 

The facts are very simple. One Ainirullah, who was the owner of one of 
four adjacent houses, on the 17th May 1895, by a registered contract of sale, 
sold that bouse to Ajaib Ali, the re.spondont in this appeal, for Rs. 84 for the 
site, and a further sum for the buildings, to be ascertained by carpenters or 
masons to ho appointed by the vendor and vendee, it being stipulated that upon 
the additional sum being ascertained and paid, possession of the house ^should 
bo made over within ten days. ■ , 

On the 14th July 1896, Abrar Husain, the owner of the remaining three 
houses, sold them to his wife, Najm-un-nissa, the [344] present appellant. It 
so happened that Arairullah did not carry out the terms of his contract with 
Ajaib Ali, refusing to join in appointing carpenters or masons to ascertain the 
price of the buildings, and the latter found it necessary to institute a suit for 
specific performance of the contract, and eventually obtained a decree on 
the 15th May 1896, whereby, inter aha, it was directed that the parties 
to the suit should within a month join in nominating four carpenters or 
masons to ascertain the value of the buildings, and that in default of their so 
doing, the Court Amin should ascertain the value. The parties did not carry 
out the first direction, and the .Amin subsequently made an inquiry and 
ascertained the value to be Rs. 111-8-0. This sum Ajaib Ali paid on the 
15th August 1896, and thereafter, on the 6^h September 1896, he obtained 
possession under the decree. Neither the contract of the 17th May 1895 nor 
the decree in the suit for specific performance are upon the record, but the facts, 
as above stated, are admitted. 

^ Najm-un-nissa and Ajaib Ali have now each sued the other, each claiming 
to have a right of pre-emption against the other. Both suits were filed on the 

• Second Appeal No. G31 of 1897, from a decree of I). F. Addis, E.«q., C. 8., District 
Judge of Shahjahanpur, dated the 2nd August 1897, reversing a decree of Babu Bail Nath, 
^Subordinate Judge of Shahjahanpur, dated the 3rd June 3^97. 
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22nd February 1897. Najra-un-nissa in her suit alleged that the proprietary 
right or ownership in the house purchased by Ajaib did not pass to him on the 
execution of the contract of the 17th May 1893 ; and that on the date of her 
purchase, namely, on the 14th July 1896, he was not the owner, and in fact 
did not, according to Muhammadan law, become the owner until the 
6th September 1896, when he got possession, and she claimed that her right 
of pre-emption against him then arose. 

Ajaib Ali in his suit claimed to have been the owner of the house purchased 
by him as from the 17th May 1895, the date of the purchase by him, and, as 
such, to have been entitled to pre-emption as against Najm-un-nissa upon her 
purchasing her house on the 14tli July 1896. In the other suit he contended 
that Najm-un-niasa could have no right of pre-emption against him, as her 
purchase was long after his. 

The first Court decided in favour of Najm-un-nissa’s contention and 
dismissed the suit of Ajaib Ali. On appeal the District .Judge dismissed 
both suits. 

[848] Both have now appealed to this Court. The only questions argued 
before us were as to the effect, according to Muhammadan [jaw, of the 
contract of sale of the 17th May 1895. Mr. Abdvl Raoof, who appeared 
for Najm-un-nissa, contended— (1) that the contract of sale to Ajaib Ali 
was what is known to the MuViammadan Law as an invalid sale ; (2) thnt 
no right of pre-emption can be claimed by or against the purchaser under 
an invalid sale so long as the invalidating circumstances or conditions exist; 
(3) that the sale to Ajaib .\li did not become complete until he obtained 
possession on the 6th September 1896, and tliat until that date the proprietary 
interest of his vendor did not pass to him. He has referred us to the case of 
Begam v. Muhammad Yakub, (1894) I. L. R., 16 All., 344, a case decided by a 
Full Bench of this Court, and to a large number of autl)orities on Muhammadan 
Law. Thecase referred to is an authority for the proposition that in considering 
whether a I'ight of pre-emption arises the Muhammadan Law is to be applied, 
and that if there is a complete sale under that law, although not under the 
general law, the right of pre-emption will arise. It is also an authority for the 
proposition that the sale to Ajaib Ali was complete on the 6th September 1896, 
when the price had been paid and possession given to him ; but it is not an 
authority, unless perhaps impliedly, upon the question whether the ownership 
in the house purchased by Ajaib did or did not pass to him as from the date 
of His purchase. 

In support of the contention that the contract of sale of the ITth May 
1895 was an invalid sale, a number of passages from Baillie’s Muhammadan 
Law of Sale and other text-books on Muhammadan Law have been referred 
to. In Baillie’s Muhummadan Law of Sale at p. 4, dealing with the condi¬ 
tions necessary to the validity of sale, it is said : (it is required) “ thirdly, that 
both the thing sold and the price be so known and determined as to prevent dis¬ 
pute between the parties, and any ignorance that may tend to produce contention 
between them is sufficient to invalidate the sale, as in the case of a single goat 
undefined from a particular flock, or of anything at a price to be fixed by another 
person. * Fifthly, it is necessary to the validity of all sales that they be 

free from vitiating or invalidating [346] conditions which are of various kinds. 

They may be described generally in this place as conditions that are 
not in harmony with the contract or within the usual scope of such tran¬ 
sactions among men, or conditions that are dependent on events that are either 
altogether fortuitous, or the time of the occurrence of which cannot he predicted 
with, any degree of ce/rtainty.” 
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The original text from which the former portion of the passage quoted 
has been taken with its translation is as follows : 

icjUUl) Ulc 3 

* ) i«*AJ j 

* Jj' '-r>^ S-^^a£=> cL-JU 

(Alamgiri, Vol. Ill, p. 3, Lucknow oriition.) 

“ One of (horn {the conditions of the validity of sale) is that the thing 
sold and the price be so known as to avoid any dispute, hence the sale of a 
thing so unknown as to lead to dispute is invalid ; for example, the sale of any 
goat in a particular flock and the sale of a thing for its price (tvhateoer it may 
he) or (for such a price) as such an one may settle.” 

In Baillio’s Moohummudan Law of Sale, at p. 176, it is said Any 
ignorance of the thing sold or of the price that afifords room for objection to its 
delivery prevents the legality of saleand again at p. 208 :—“ When delay is 
stipulated for in the delivery of the thing sold and the thing is specific the 
contract is invalid.” In Hamilton’s Hedaya, edition 1870, at p. 242, it is 
said : —“ It is here proper to observe that every species of uncertainty which 
may piovo an occasion of contention is invalid in a contract of sale.” 

Having regard to those authorities, it appears to us that the contract of 
the 17th May 1896 amounted to an invalid sale. The price was not so 
known or determined as to prevent dispute; the contract vvas for the sale of a 
house at a price to bo fixed by third parties; the delivery of possession was 
indefinitely delayed, being dependent upon the ascertainmeht at some future 
time of the value of the buildings. 

[347] Mr, Karamal Husam,'siho appeared for Ajaib Ali, did contend that 
the sale was of the category of operative sales, but such sales are defined as 
“ sales w hich take effect immediately ” Baillie’s Moohummudan Law of 8klo, 
p. 6 : Baillio’s Digest of Moohummudan Law, p. 484 (6), but he was forced to 
concede that in its inception, at all events, it was an invalid sale. • 

If then the sale was an invalid sale, there are numerous passages in the 
Muhammadan Law books which show that such a sale cannot give rise-to a 
claim fi;r pre-emption by or against the purchaser so long as the invalidating 
circumstances exist. It is suflficient to refer to the following;—“ The privilege 
of Shafifa cannot take place regarding a house transferred by an invalid 
sale Hamilton’s Hedaya, p. 650. " There must also be an entire cessa¬ 

tion of all right on the part of the seller. There is therefore no right of pre¬ 
emption for an invalid sale ”—Baillie’s Digest of Moohummudan Law, p. 477. 

* l.yAr< j 

Alamgiri, Vol. IV, p. 3, Lucknow edition. Book on Pre-emption, Chapter I. 

" And one of them (the conditions of pre-emption) is the extinction of the 
vendor’s title, hence the (right of) pre-emption does not arise in an invalid sale." 

The right of pre-emption arises only when the contract transferring the right 
of property from the vendor to the vendee has become complete. A mere exe- 
•cutory contract does not give rise to a right of pre-emption. * * * * 
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the right take effect in respect of a transfer made under an invalid sale, for the 
transferor under such a sale-maintains all bis rights intact, and so long as he 
has not delivered the property to the purchaser can exercise his right of pre¬ 
emption over the transfer of an adjacent property ”—Syed Ameer AH’s 
Muhammadan Law, 2nd edition, p. 591. 

The reason for the rule that a right of pre-emption does not arise upon an 
invalid sale is that the ownership of the vendor in the property sold must be 
extinguished before the right can arise. One of the conditions of Shaffa is 
that " there must be a cessation of the seller’s right in the subject of the sale.” 
Baillie’s Digest £3483 of Muhammadan Law, p. 476. So long as the pro¬ 
prietary right has not passed under a contract of sale from the vendor to the 
vendee, the vendor may himself claim a right of pre-emption against the 
purchaser of an adjacent tenement. This is clear from the following passage 
in the Fatwa Alamgiri:— 

^ j ^ .jWi ^ wt iS 

^^ ^ OImiJ ^ J I iS 

^ k)].***# a*.a^ ^ ^ yb 

* *V^ " /• 

Alamgiri, Vol. IV, p. 5, Lucknow edition ;— 

“ The purchaser of a house sold under an invalid sale took possession of 
it, whereby he became its owner. Then if a house adjacent to that hou.se was 
sold the purchaser would have the right of pre-emption. 

" If prior to his acquiring the second house by pre-emption liis vendor 
took back the house sold to him owing to the invalidity in the sale, the 
purchaser will not then have a right to take the house by right of pre-emption. 

” If the vendor takes back the house by reason of its invalidity after the 
vendee has acquired the second house by pre-emption, then the acquisition (of 
the house) by pre-emption will not be disturbed. This is in Moheet.” 

But in the case of an invalid sale the right of pre-emption arises when 
the contract transferring the property becomes complete by possession being 
given. According to the Hedaya, “ in case of invalid sale, the purchaser becomes 
proprietor of the article upon taking possession of it, and is responsible for it, 
if it be lost in his hands ”—Hedaya, p. 267. The same principle is also laid 
down in the following passage from the Fatwa Alamgiri ;— 

i>lAst»)l) lo^ Lo ^ aLoWIs y aLoIo )ai\j —.i l-o’j 

JuiiJi Ij] jkiU ijA*ju> UjJic 1*1 ^^3 

* Aj 
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Alamgiri, Vol. Ill, p. 3, Lucknow edition: Book on sales. Chapter I. 

“And the condition.s of the invalidity (of the sale) are either general or 
special. The general condition in case of each sale is that which is the condi¬ 
tion of the constitution (of the sale) because what is not constituted is not 
valid, and the contrary is not true, because according to us an invalid sale is 
constituted and takes effect when possession is joined with it ” 

So in BaiUie’.s Muhammadan Law of Sale it is said ;— “An unlawful sale 
is that which takes effect when followed by possession of the thing sold” (p. 7). 


Having regard to tlio authorities quoted above, we are of opinion that the 
sale of the 17th May 1895 w,t,8 an invalid sale ; that the ownership in the 
subject of the sale did not pass to Ajaib Ali on the date of the contract, nor 
until tlie 6th September 1896, when he, on payment of the price, obtained 


possession. 

(.)n behalf of Ajaib .-Mi it has been contended by Mr. Karamat Husain ih&i 
sale is completed by declaration and acceptance, that is to say, when the offer 
of the vendor lias lieen accepted liy the vendee; and he has referred us to the 
Iledaya, ji. 241. Tlie passage, however, appears to refer to the constitution of 
the contract of sale, and has no reference to the conditions necessary to its 
validity. With regard to the constitution of the contract of sale, there is no 
material difference between the Muhammadan and other systems of law. The 
contract, whether the sale be a valid or invalid sale, is complete, in the sense 
of the agreement being concluded, upon the offer of thd seller being accepted 
by the purcliaser. 

In the case of a valid sale there is clear authority to show that ownership 
passes before delivery of possession. “ The legal effect of sale is to establish a 
right of property in the buyer to the thing sold and in the seller to the price 
when the sale is absolute,” i e., absolute as distinguished from dependent 
(with an option) or invalid. Baillie’s Muhammadan Law of Sale, p. 7. See 
Hamilton’s Hedaya, ]i. 553, where it is said: If the Shafee bring the seller 

into Court whilst the house is still in his [360] po.ssession, he (the Shafee) 
may commence his litigation against liim, and the seller may retain tha»house 
in his own possession until lie receive the price from the Shafee. The K-aj^ee, 
however, is not in this case to hoar the evidence until the purchaser also appear, 
as for his presence there is a two-fold reason ; for, first, the purchaser is pro¬ 
prietor of the ground, and the seller the possessor ; and as the decree of the 
Kazee must be against both, both therefore must be present. (It is otherwise 
where the purchaser has obtained possession ; for then there can be no occasion 
for the presence of the seller, as he has become like a stranger, having neither 
the property nor the possession.)” 

In the case of an invalid sale we have seen that the purchaser becomes 
the proprietor of tiie thing sold on taking possession of it: but it has been 
contended that he becomes owner as from the date of the original contract, 
and in support of this contention we have been referred to a number of texts. 
All these texts, however, deal with cases of sales with an option. The general 
rule appears to be that “ when an option is reserved to the seller the right of 
projierty in the thing sold does not pass from him, but such right in the price 
passes from the purchaser and when the option is reserved to the purchaser 
the right of property in the price does not pass out of him, but the thing sold 
.passes from the seller.” See Baillie’s Muhammadan Law of Sale, pp. 67-68. To 
take the case of an option reserved to the seller, the sale on principle, so far as 
he is concerned, is otherwise a valid or out-and-out sale, and therefore the 
right of property passes from him as in the case of an ordinary valid or 
^ out-and-out sale. 
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It is a well recognized principle that there must be a cessation of the 
seller’s ownership in the thing sold, and ownership in the pre-emptor “at the 
time of the purchase in the noansion on account of which he (the pre-emptor) 
claims the right of pre-emption”—Baillie’s Digest, pp. 476-477. That there is no 
such cessation of the seller's ownership in the thing sold and ownership in the 
purchaser at the time of a contract of invalid sale seems to be clear from the 
fact that so long as the vitiating circumstances are not removed it is the seller, 
and not the purchaser, who is entitled to pre-emption in the case of a subsequent 
[8813 sale of an adjoining tenement. The text quoted from the Alamgiri, Vol. 
IV, p. 5, to which we have already referred, seems to leave no doubt upon the 
point. That text seems also to show that when on the vitiating circumstances 
being removed, as by possession, an invalid sale becomes complete, the owner¬ 
ship does not pass from the seller to the purchaser as from the date of the sale. 

The result is that we must find, firstly, that Ajaib Ali did not become the 
owner of the house purchased by him until the 6th September 1896, and there¬ 
fore he was not entitled to claim pre-emption against Najm-un-nissa when she 
pu'tchased her houses on the 14th July 1896 ; secondly, that Najm-un-nissa was 
entitled, on the sale to Ajaib Ali becoming complete on the 6th September 
1896, to claim pre-emption against him. Accordingly wo allow the appeal of 
Najm-un-nissa and dismiss that of Ajaib Ali. Najm-un-nissa will have her 
costs of both appeals. 

Appeal decreed. 


NOTES. 

[ See also (1914) 23 I. C., 385 (Calcutta): 18 C. W. N., 890 : 19 C. L. J., 601.] 

c 22 All. 8S1 ] 

The 18th May, 1900. 

Present : 

Mr. Justice Banerji and Mr. Justice Aikman. 


Damodar Das.Plaintiff 

versus 

Muhammad Husain.Defendant,’ 

Act No. IX of 1872 {Indian (Jontrat Act), sectiotis 186, 187—Principal and 
Surety—Agreement to give time to principal debtor -Grp.tuitous agree¬ 
ment—Surety not discharged. 

A mere gratuitous agreement by a creditor to give time to tho principal debtor will not 
discharge the surety. In order to have sucheHect an agreement to give time to the princi¬ 
pal debtor must amount to a contract, that is there must be consideration therefor. Philpot 
V. Brianf, (1828) 4 Bing., 717, Tucker v. Laing, (1856) 2 K. and J., 745, and Clarke v. Birleij, 
(1888) L. B., 41, Ch. D., 422, referred to. 

The facts of tliis case sufticiently appear from the judgment of the Court. 

Mr. D. N. Banerji, for the Appellant. 

Maulvi Ohulam Mujtaba, for the Respondent. 

Banerji and Aikman, JJ. —The question which arises in this appeal is 
whether the defendant Muhammad Husain, who was surety for the defendant 

* Second Appeal No. 22 of 1898, from a decree of E. J. Kitts, Esq., District Judge of 
Bareilly, dated tho 29th September 1897, confirming a decree of Babu Madho Das, Subordi¬ 
nate Judge of Bareilly, dated the 24th February 1897, 
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Act. What happenfl was 


rSa.H-;r.«7t7™etopavt..ins— 

reply to that lettsr ,V „J^gree." It was contspaed ip the 

LteV Arpeliro,;u U thil was a eonditiopal aecaptapoe of the pre^erf of 
the priSl debtor. The learoed Judge oyerniled this oopteotiop, apd held 
thit by reason of the creditor, plaintiB, accepting the proposal to graPt free to 
the principal debtor the surety was discharged, ft is oontendod before PS. apd 
in our opinion rightly, that a mere agreement between the creditor apd the 
principal debtor does not discharge the surety uuloss the agreement amounts 
to a contract, that is, unless the agreement is one enforceable by law at the 
instance of tlie debtor. An agreement is not enforceable by law unless there 
is consideration for it. In this case there was no consideration for the plain¬ 
tiff’s agreement to delay the realization of the instalments originally fixed. 
This agreement was nothing inore than a mere gratuitous forbearance on the 
part of the creditor within the meaning of section 137' of the Contract Act. 
Under section 135f the liability of the surety would cease if there was a oontraot 
between tlie creditor and the principal debtor by wliich the creditor promised to 
give time to the principal debtor. The real test for tlie application of that section 
is whether the agreement became a contract, that is to say, whether there was 
consideration for the promise made in the agreement. In the absence of such 
consideration the agreement could not be enforced by the debtor. The oases of 
Philpot V. Brianl, (1828) Bing., 717; Tucker v. Laing, (1866)2 K. and J., 746,and 
Clarke, v. Birley, (1888) L. R., 41, Ch. D., 422, which were cited at the hearing, 
entirely support the contention of the learned counsel for the appellant. It was 
not suggested in this case that section 139 of the Contract Act had any 
application. For the above reasons we are unable to agree with the Courts 
below in holding that the surety was discharged by reason of the forbear¬ 
ance of the plaintiff' to realize the instalments payable by the principal debtor. 
We allow this appeal and vary the decree of the Court below by setting 
[338] aside that portion of the decree which dismissed the claim against 
Muhammad Husain with costa, and we decree the claim against the said defendant 
with costs here and in the Courts below, and direct the property hypothecated 
by the said defendant to be sold for the realization of the amount decreed, 
together with interest at the rate of 6 per cent, per annum up to the date of 
realization, unless the amount payable under the decree is paid on or before 
the 1.5th November 1900. Our decree will be drawn up in the terms of 
section 88 of the Transfer of Property Act. 

Decree modified. 

NOTES. 

L See also (1914) U I, 0., 864 (Mad.) ; (1916) 30 I. C., 637 (Burmah).] 


Creditor’s forbearance to 
sue does not discharge 
surety. 

e 

Discharge of surety when 
creditor compounds with, 
gives time to, or agrees not 
to sue principal debtor. 


* [Sec. 137 :—Mere forbearance on the part of the creditor to 
sue the principal debtor, or to enforce any other remedy against 
him, does not, in the absence of any provision in the guarantee 
to the contrary, discharge the surety.} 

T [ Sec. 135A contract between the creditor and the 
principal debtor, by which the creditor makes a composi¬ 
tion with, or promises to give time to, or not to sue, the 
principal debtor, discharges the surety, unless the surety assents 
to such contract.] 


904 



DEBl SABAI V. SBEO 8BANEEB LAL &c. [1900] I.L.R. 22 All. 364 


[ » All. 888 3 

. The 19th May, 1900. 

Present: 

Mb. Justice Burkitt and Mr. Justice Airman. 

Debi Sahai.Defendant 

versus 

Sheo Shanker Lai and another.Plaintiffs.* 

Hindu law —Mitakshara — ^tv\di\\a,n—What constitutes Stridhan— Property 
inherited from a female—Descent of Stridhan. 

Amongst property which becomes stridhan according to the law of the Mitakshara is 
property inherited from a female. 

It is not the case that where such stridhan has once devolved according to the law of 
succession which governs the descent of this peculiar species of property itccase.s to be ranked 
&b‘ stridhan and is ever afterwards governed by the ordinary rules of inheritance. Thakoor 
Deyhee v. Rai Baluk Ram, (18GG) 11 Moo. I. A., 139 ; Bhugwandeen Doobeyv. Myna Bate, 
(1867) 11 Moo. I. A., 487 ; Chotay hall v. Chunno Lall, (1876) L. B., 6 I. A., 15 ; Fhukar 
Singh v. Ranjit Singh, (1878) I. L. B., 1 All., G61; and Muttu Vaduganadha Tevar v. Dora 
Singha Tevar, (1881) I. L. B., 3 Mad., 290, referred to. 

The facta of this case sufficiently appear from the judgment of the Court. 

Babu Jogindro Nath Chaudhri (for whom Babu Satya Chandar Mukerji), 
for the Appellant. 

Pandit Sundar Lai and Munshi Uaribans Sahai, for the Respoiulouts. 

Alkman, J. (Burkitt, J. concurring).—Tliis is an appeal brought by the 
defendant to a suit instituted by the plaintiffs-respondents to recover.posses¬ 
sion of landed property of considerable value together with mesne profits, and 
for invalidation [384] of a deed of gift, dated the 8th October 1882, executed 
in favour of the defendant by one Musaiumat Dilla Kunwari. According to 
the plaint Dilla Kunwari had only a life interest in the property. She died on 
the ,25th September 1895, and the plaintiff’s case is that with her death any 
interest which her donee, the defendant, had in the property, determined. 

The property in suit at one time belonged to Bhawani Dayal and Basant 
Lai, two brothers, members of a joint Hindu family. Bhawani Dayal died in 
1851, leaving him surviving two widows, Kishen Kunwari and Dilla Kunwari, 
and a daughter by Kishen Kunwari named Jado Nath Kunwari. On Bhawani 
Dayal’s death the property passed by right of survivorship to his brother 
Basant Lai, who died in 1859, leaving two widows, but no issue. These 
widows, who had entered into possession of the estate, both died in 1861. On 
their death the widows of Bhawani Dayal in some unexplained manner got 
possession of the estate in equal moieties, although it is admitted the title to 
it devolved on the nearest reversioners, Hanuraan Prasad and Hanwant Prasad. 
The latter died in 1865, and his rights in the estate passed to his son Debi 
Prasad. On the 8th September 1866, Debi Prasad and his uncle Hanuman 
Prasad executed a deed of gift of the whole estate in favour of Musammat Jado 
Nath Kunwari, daughter of Bhawani Dayal. At that time Jado Nath’s 
mother, Kishen Kunwari and Kishen Kunw.ari’s co-widow Dilla Kunwari, were 
in possession in equal shares. .7ado Nath's mother died in 1869, and Jado Nath 
then got possession of half of the estate. In 1870, Jado Nath Kunwari brought 
a suit against Dilla Kunwari and one Bam Manorath La], in whose favour 

* First Appeal No. 46 of 1898, from a decree of Maulvi Saiyid Jafar Husain Khan, Sub¬ 
ordinate Judge of Gorakhpur, dat^d 7th December 1897. 
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Dilla Kunwari had executed a deed of gift to recover possession of the rest of 
the property. The Court of First Instance decreed jado Nath’s claim for posses* 
sion of all the property save eleven villages. As to these the decree declared 
that Dilla Kunwari would remain in possession for her lifetime without power 
of alienation. On appeal this Court reversed the decree of the first Court so far 
as it decreed to the plaintiff possession of any part of the property, and dis¬ 
missed the suit, but with tlie declaration that any transfer or alienation u^de 
by Dilla Kunwari to Ram Manorath Lai was not to take effect against the 
reversioners. The defendant-appellant, in wliose favour Dilla Kunwari 
[368] executed the second deed of gift which this suit seeks to invalidate, is 
the son of Ram Manorath Lai abovernentioned. Jado Nath Kunwari died in 
1879, and it is admitted that on her death her rights in the property in suit 
passed to her daugiiter Jagarnath Kunwari, who died on the 13th November 
189G. The plaintiffs are the sons of Jagarnath Kunwari, and claim that the 
right to the property in suit devolved on them on their mother’s death. 

The lower Court decreed the plaintiff’s claim, and against that decree the 
present appeal has been brought by defendant. For the appellant it is contend¬ 
ed, in the first place, that the deed of gift executed by Hanuman Prasad and 
Dehi Hahai in favour of Jado Nath Kunwari, plaintiff’s predecessor in title, is 
bad as being the gift of merely a contingent interest. We are of opinion that 
there is no force in this plea, as the succession of the donors opened upon the 
death of Rasant Lai’s widows, and their interest then ceased to be contingent. 
It is next contended that Musammat Dilla Kunwari, through whom the appel¬ 
lant claims, had acquired by adverse possession a complete title to the property. 
We are of opinion that in the face of the judgment of this Court, dated 19th 
April 1871, a judgment in a suit between the predece-ssors in title of the parties 
before us, and of the subsequent judgment of this Court dated 4th July 1883, 
also a judgment infer partex, in which the effect of the decree of 1871 was 
considered, this is a position which cannot successfully be maintained, it having 
been clearly held in these judgments that Musammat Dilla Kunwari had only 
a life-interest in the property. 

A third and more formidable objection taken by the defendant is that the 
plaintiffs are not competent to maintain the suit. • » 

It is admitted tliat the property in suit, having been conveyed by gift to 
the plaintiff ’s grandmother Jado Nath Kunwari, became her stridhun, and was 
inherited by her daugiiter Jagarnath Kunwari, mother of the plaintiffs. If it 
was stridhan, in the hands of Jagarnath Kunwari it is admitted that the plain¬ 
tiff’s .suit cannot succeed, as the property would in that case pass on Jagarnath 
Kunwari’s death, not to the plaintiffs but to the plaintiff’s sisters, who, it is 
admitted, are alive. The question then, which [386] we have to consider, is 
whether the property in suit was Jagarnath’s stridhan. This question, which 
is by no means free from difficulty, has been the subject of long and learned 
argument at the bar. 

For the appellant the text of the Mitakshara, Chapter II, section 11 § 2, 
which includes amongst woman’s property property which a woman has acquired 
by inheritance, is relied on. 

If the plain moaning which the words bear is to be given to this passage, 
there is no doubt that the appellant is entitled to succeed. 

^ On the part of the respondents, reliance is placed on a passage in 
McNaghten’s Principles and Precedents of Hindu Law (p. 38, 3rd edition), to the 
effect that stridhan which has once devolved according to the law of succession 
which governs the descent of this peculiar species of property, ceases to be 
• ranked as such, and is ever afterwards governed hy the ordinary rules of in- 
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heribanoe and on certain decisions of the Calcutta and Madras Hii;h Courts in 
which this view has been adopted and given effect to. 

The Mitakshara, however, is the paramount authority which governs such 
questions in these provinces, and we are unable to find in it any warrant for 
the opinion expressed by Sir William McNaghten, who does not cite any 
authority for the view which he expresses. It is true that ho says that " in the 
Mitakshara whatever a woman may have acquired, wether by inheritance, 
purchase, partition, seizure or finding, is denominated woman’s property, but it 
does not constitute her penulium.” But, as Messrs. West and Biihler have 
demonstrated (Hindu Law, 3rd edition, p. 146, etc.), no such distinction between 
stridhan and what Sir W. McNaghten calls a woman’s peculium, was present 
to the mind of the author of the Mitakshara. As to this see also Banorjee’s 
Hindu Law of Marriage and Stridhana, 2nd edition, p. 276. 

The doctrine that stridhan which has once passed by inheritance ceases to 
be stridhan is apparently derived from the Daya Krama Sangraha of Sri 
Krishna Tarkalankara. Tliis work is described by Mayne as “ very modern, its 
author iiaving lived in the beginning of the last century.” It, like 
the Daya Bhaga, is of high authority in the Bengal School, but it has 
[387J never, so far as we know, been recognized as of any authority in the 
Benares school. 

Mayne, in his “ Hindu Law and Usage,” considers that the author of the 
Mitakshara included in the term stridhanum property which a woman has 
acquired in any way whatever. But he is of opinion that the special line of 
descent of such property set forth in section 11 of the Mitakshara does not 
apply to property which a woman has inherited from a male, that having 
already been treated of in earlier sections. He is also of opinion that there 
is no reason why the author of the Mitakshara should not have included in 
the property for which in section 11 he prescribes a special lino of descent 
property inherited from a female. 

The question whether, according to the Mitakshara, property inherited from 
a female should be subject to the special rules of descent governing stridhan has 
not formed the subject of judicial consideration, either in the Privy Council or in 
this Court. But, so far as can be gathered, the views of their Lordships of the 
Privy Council are quite consistent with the opinion expressed by Mayne. The 
cases of Thakoor Deyhee v. Rai Baluk Ram, (1866)11 Moo., I.A., 139, and Bhug- 
loandeen Doabey v. Myna Baec, (1867) 11 Moo., 1. A., 487, dealt with property 
which a woman had inherited from her husband, and the case of Chotay Ball v. 
Chunno Lall, (1876) L. R , 6 I. A., 15, with properly inherited by a daughter 
from a father. A case in this Court, Phukar Singh v. Ranjit Singh, (1878) 
I. L. R., 1 All., 661, had to do with property inherited by a grandmother from 
her grandson. In all these cases it was held that the woman took only a 
restricted interest, and that on her death the property passed to the heirs of 
the last male owner. 

In the case Mutlu Vaduganadha Tevar v. Dora Singha Tevar, (1881) l.L.R., 

3 Mad.,290, it was contended tliat a zaraiiidari property inherited by a daughter 
from her father was her stridhan, and passed to her heirs on her death; and 
reliance was placed on what is called the much-discussed passage in the Mitak¬ 
shara, Chapter II, section 11 S 2. As to this their Lordships of the Privy 
Council remark at p. 301 of the judgment:—" It is not necessary now, 
to state in any detail how impossible it is, whether with regard to 
other commentators or to other passages of the Mitakshara itself, to 
[358] construe this passage as'eonferring upon a woman taking by inheritance 
from a male a stridhan estate transmissible to her own heirs.” As the text in. 
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the Mitakshara refers to acquisitions by inheritance in general, the insettioil 
by their Lordships of the words " from a male ” in the passage above cited from 
their judgment is significant, and, as said above, is an indication that the views 
of the Privy Council are not inconsistent with the opinidn expressed by 
Mr. Mayne. 

In the Bombay Presidency, save in the case of a widow succeeding to her 
husband, it is bold that property which a woman takes' by inheritance is'her 
stridhan, and passes to her heirs. 

In this state of t'lo authorities, and in the absence of any authority to the 
contrary, which is liitiding upon us, we arrive at the conclusion that the estate 
which the mother of the plaintiffs inherited from her mother was atridhan, 
governed by the special rules of devolution applicable to this species of property. 
The sisters of the plaintiffs therefore and not the plaintiffs are entitled to succeed 
to it. We acordingly sustain the first ground set forth in the memorandum 
of appeal, and holding tliat the plaintiffs are not competent to maintain the 
suit, sot aside tlie decree of the lower Court and dismiss the suit with costs 
in both Courts. 

Appeal decreed. 


NOTES. 

[This docision w.i.s reversed by the Privy Council in (1903) 25 All., 463.3 


[ 22 All. 358 3 

The 2Lst May, 1900, 

Present; 

Mr. JusticeBanerji. 

Thakur Ram.Decree-holder 

versus 

Katwaru Ram.Judgment-debtor.'*' 

Execution of iecree- Limitation—Act No. XV of I&77—{Indian Limitation 
Act), Sch. ii, art. 179 {4)—Application to take some step in aid of 
execution—Payment of process fee. 

The mere payment of proccas fee for the issue of notice for the purpose of an inquiry 
under s. 287 of the Code of Civil Procedure, or the payment of costs tor the issue of a procla' 
mation of sale, unaccompanied by any application, will not opcr.ate to give a fresh starting 
point for limitation within the meanig of art. 179 (4) of the second schedule to the Indian 
Limitation Act, 1877 Ilnr Sahatv. Sham Lai, Weekly Notes, 1900, p. 88, and Dwarkanath 
Appaji V. .inandraa Eainchandra, (1894) J. Ij. R., 20 Bom., 179, followed. Barmha Nand v. 
Sarbishtoara Nand, Weekly Notes, 188.3, p. 247, distinguished. Radha Prosad Singh v. 
Sundar hall, (1883)1. L. R., 9 Cal., 644, disseuted from. 

[3S9] The facts of this case sufficiently appear from the judgment of the Court. 

^ Mr. Abdul liaoof and Maulvi Miihammad Ishaq, for the Appellant. 

Pandit Madan Mohan Malaviya, for the Respondent. 

• Seebnd Appeal No. 772 of 1899, from a decree of Munshi Achal Behari, Officiating 
Additional Subordinate Judge of Ghasiipur, dated the 23td June 1899, reversing aideoree of 
_Chaudhri Saiyid Abdul Husain, Munsif of Qhazipur, dated the 11th April 1899. 
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Banerjl, J. —This appeal arises out of the execution of a decree passed 
under section 88 of the Transfer of Property Act on the 19th November 1890. 
An order absolute was made under section 89 on the 11th September 1894. 
The first application for execution was presented on the 29th November 1896. 
The present application was made on the 7bh December 1898. The question 
is, whether the application last mentioned was within time. The Lower 
Appellate Court has hold that it was barred by limitation, and it is contended 
tba£ this decision is incorrect. The learned vakil for the appellant relies on 
the fact that on the 24th December 1895, process fee was deposited for the 
issue of a notice for the purpose of an inquiry under section 287 of the Code, 
and also upon the fact that on the 8th July 1896, costs for the issue of a 
proclamation of sale were deposited. He contends that limitation should be 
computed from these dates, and that as the present application was made 
within three years from both of these dates, it was not time-barred. 

Under cl. 4 of art. 179 of the second schedule to the Indian Limitation 
Aqt, 1877, the three years’ limitation must be computed from the date of 
applying in accordance with law for execution of the decree, or to take some 
step in aid of execution. It is clear that under that article a fresh start for 
the computation of limitation is allowed, not from the date of taking a step in 
aid of execution, but from the date of applying to take some step in aid of execu¬ 
tion. The record of this case shows that no application, either oral or in writing, 
was made when the deposit of process fee and of costs of sale was made on the 
24th December 1895, and the 8th July 1896. The mere fact of the making of 
the deposit cannot amount to the making of an application within the meaning 
of art, 179 (4). The learned vakil for the appellant relies on the ruling of this 
Court in Barmha Nand v. Sarbishwara Nand, Weekly Notes, 1883, p. 247. 
In that case what the learned Judge said was [360] that "the decree-holder 
applied within the period of limitation for steps to be taken in execution when 
|ie deposited the necessary fees for notices and advertisements of sale.” From 
this statement it seems that some application was made in that case. In the 
recent case of Har Sahai v. Sham Lai, Weekly Notes, 1900, p. 88, it was held 
that^ payment into Court of postage for the purpose of getting a record forwarded 
to "another Court in a case where the transfer of a decree for execution had 
been ordered under section 223 of the Code of Civil Procedure did not amount 
to an application to the Court to take a stop in aid of oxecution. In Dioarka- 
nath Appaji v. Anandrao Ramchandra, (1894) I. L. K., 20 Bora., 179, it was 
held' that the mere deposit of process fee for the service of notice was not an 
application within the moaning of art. 179, cl. (4), which could save the 
operation of limitation. The case of Radha Prusad Singh v. Sunder Lall, 
(1883) I. L. R., 9 Cal., 644, is no doubt an authority in favour of the appellant’s 
contention, but in that case the learned Judges overlooked the fact that under 
cl. (4) of art. 179 there must bean application to take a step in aid of execution 
in order to save the operation of limitation, and that the mere fact of a step 
being taken in aid of execution cannot have that effect. I am therefore unable 
to agree with the ruling last mentioned. As in this case the decree-holder did 
not apply for execution or to take a step in aid of execution within three years 
before the date of his present application for execution, that application was 
time-barred, and this appeal must fail; it is dismissed with costs. 

I may observe-that the Lower Appellate Court was wrong in stating thrft 
notice under section 248 was issued on the 24th December 1895. If that date 
had been correct the present application might have been within time ; but, as 
a matter of fact, the order for the issue of notice was made on the 30th Novem- 
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ber 1896, and the notice was actually issued on the second December 

the present application was made beyond three years from both these dates. 

Appeal diitnissed. 


NOTES. 

t This was lollowed in (1908) 30 All., 179 ; (1911) 13 I. G., 189 (Cal.) : (1905) 8 0.0.. 
161 ; (1911) 10 I. C., 182 (f)udh) ; .see likewise (1911) 17 C. L. J., 422 ; (1913) 18 I. C.i 465 
(Gal.).] 


[861] The 25th May, 1900. 

Prbsknt: 

Mr. .Justice Baner.ii and Mr. Justice Airman. 

Nanku Bam.Plaintiff 

versus 

T1)0 Indian Midland Railway Company.Defendant.’^ 

Ar.t No. IX of 1890 {Indian Railways Act), sections 72, 76—Act No. IX of 1872 

{Indian Contract Act), sections 151, 152, 161 — Contract — Bailment — 
Liability of bailee—Burden of proof—Railway Company, 

Where goods arc delivered to a railway company tot carriage not “ at owner’s risk,” 
and such good.s are lost or destroyed while in the custody of the company, it is not for the 
owner suing for compensation for such loss or destruction to prove negligence on the part of 
the company, but, when the owner has proved delivery to the company, it is for the company 
to prove that they have exercised the care required by the Indian Contract Act, 1872, of 
bailees for hire. 

The facts of this case sutliciently appear from the judgment of the Court. 

Pandit Sundar Lai, for the Appellant. 

The respondent was not represented. 

Banerji and Aikman, JJ.— The facts which gave rise to the suit were 
these. The plaintiff’s agent consigned to the defendant company 30 bales of 
cotton for conveyance to Bakhtiarpur, a station on the East Indian Railway. 
Twenty-eight of these hales were loaded in a wagon on the 3rd January 1896, 
and the wagon was attached to a mixed train which left the Kirwi station on 
the same day a little after 4 P.M. After the train had been in motion about 
40 minutes, it was discovered that the wagon containing the cotton bales was 
on 6re. It is admitted that all the cotton loaded in that wagon was destroyed. 
In the present suit the plaintiff claims damages for the loss sustained by him 
in consequence of the destruction of the cotton. The defendant Company did 
not dispute the amount claimed, but they claimed exemption from liability on 
three grounds : (l) that the plaintiff at the time of despatch elected to pay the 
owner’s risk rate, (2) that the fire was the result of spontaneous combustion, 
and (3) that the fire was not the result of any negligence on the part of the 
company or its servants. On the first point the Court of First Instance found 
against the defendant company, and that finding was never questioned. It must 
tJiierefore be taken the goods—so far as they were to be conveyed over tbe line of 

* Siiccind Appeal No. 8.57 .of 1897, from a decree of G. Forbes, Esq., District Judge of 
Banda, dated the 16th August 1897, confirming a decree of Babu Sanwal Singh, Subordinate 
, Judge of Banda, dated the 12ih May 1897. 
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[862] the defendant company—were not at the risk of the owner. The Courts 
below have, however, dismissed the claim, holding that the defendant company 
was not liable. The Lower Appellate Court was of opinion that it was for the 
plaintiff to prove that the defendant company was guilty of negligence in 
respect of the bales of cotton consigned to it. The learned Judge says:— 
" The party damnided has no cause of action unless he alleges negligence ; 
such an allegation must not be a general sweeping one, but must be such as to 
give notice to the defendants of the case they will have to meet.” The learned 
Judge further adds :—“ Clearly a plaintiff must affirm some specific act of 
negligence, or suggest some such act: thus it was open to the plaintiff' appel¬ 
lant in the present case to assert in his plaint that he believed the fire to have 
been caused either by sparks from the engine, or to have been caused by some 
fire left carelessly in the wagon before the bales were loaded into it, or by some 
person smoking while engaged in loading.” Being of that opinion the learned 
Judge held that the plaintiff' had not proved that the defendant company 
were guilty of any act of negligence, and affirmed the decree dismissing the suit. 
We are unable to agree with the view of the law taken by the learned Judge. 
By section 72 of Act No. IX of 1890 the responsibility of a railway administra¬ 
tion for the loss or destruction of goods delivered to it to be carried by railway 
is, subject to the other provision of the Act, that of a bailee under sections 151, 
152 and IGl of the Indian Contract Act. Section 76 of the Act provides that 
in any suit against a railway administration for compensation for loss or 
destruction of goods delivered to it for carriage, it shall not be necessary 
for the plaintiff to prove how the loss or destruction was caused. The 
passages quoted from the learned Judge’s judgment show that he 
overlooked the important provisions of section 76, which cast, not on the 
plaintiff, but on the railway company, the burden of establishing the 
circumstances which, under section 151 and 162 of the Indian Contract Act, 
would exonerate the bailee from liability. It was sufficient for the 
plaintiff' to prove delivery of the goods to the railway company and the fact 
that the goods were destroyed whilst in the custody of the company. 
Those facts being admitted in this case, it was for the company to establish 
[36^] the circumstances which would entitle them to be relieved from liability. 
This the defendant company in this case failed to do. The Court of First 
Instance says in its judgment that the fire must have been the result of spon¬ 
taneous combustion. There is not a pai ticle of evidence to show that this was 
so, and no such conclusion can he drawn from the evidence on the record. We 
may accept the evidence that the fire did not originate from a spark from the 
engine ; but that alone does nut lead to the conclusion that there was no other 
cause for the bales catching fire except the theory of spontaneous combustion. 
It appears from the note which the locomotive foreman recorded on the driver’s 
report of the 25th January 1896, that, in his opinion, the wagon was on fire 
before it left Kirwi station. We may mention that the locomotive foreman 
happened to be travelling by the train to which the wagon was attached. If 
this was so, it was for the company to prove that the possibilities indicated by 
the learned Judge in his judgment as to the origin of the fire, namely, that of 
some fire having been left carelessly in the wagon before the bales were loaded 
into it, or of some person smoking whilst loading, did not exist, or that precau¬ 
tions were taken to prevent the originating of the fire in any of the ways 
indicated. It is true that the learned Judge in his judgment says that “upon, 
the evidence on the record the lower Court’s finding that the fire was due to 
spontaneous combustion and that the company's servants had not been guilty of 
negligence, was sound and proper.” We may observe that this opinion as to 
the absence of negligence on.the part of the defendant company and their. 
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servants ia based on the erroneous view whioii the learned Judge entertained as 
to the burden of proof. VVe may further observe Jihat the finding, towhioh wo 
have referred above, is based on no evidence whatever on the record. The 
learned advocate for the appellant asked our leave to contend that there was 
no evidence whatever to justify the finding as to the fire being due to spontane¬ 
ous combustion or as to tlui absence of negligence on the part of the defendants. 
We granted him the leave asked for, and we have gone carefully through the 
evidence. After having lieard that evidence we can unhesitatingly say that 
there is no evidence to support the conclusion of the Courts below. The plain- 
tilT was tiierefore entitled [364] to a decree for the amount claimed, the 
correctness of which was not disputed. We may mention that the railway 
company was not represented in the appeal before us, and that conseQuently the 
appeal has been hoard p.r jjar/e. The result is, that we allow the appeal, and, 
setting aside the dooroes of the Courts below, decree the claim as laid in the 
plaint with costs in all Courts and future interest. We direct that the future 
interest hereby awarded ho calculated at the rate of 6 per cent, per annum from 
the date of suit till ttio date of realization. . 

Appeal decreed. 


NOTES. 


Bo 

(T- 


[Thnoiius was .similarly placed on the Company in (1906) 3 N L R 94' MQlll V 7 
lorn,, 1 ; (1913) 39 Bom., 191 ; (1899) 2i Mad.. 524 ; Plo^vden v.'s.' P.'rf 'd.Bv Co 
Punjab), Indian Railway Oases. Tl Edn. 484. J 


[22 All. 864 ] 

TItp mh Man, 1900. 

Present; 

Mr. Kno.x, Actinc Ciiike .Tiistice, and Mr. Ji;.stice Blair. 

Himanchal Singh.Judgment-debtor 

versus 

.lliamman Lai.Decree-holder. 


Act No. XIX (if lH7:i (iV-lK. P. Land Revenue Act), section 205 B—Court 
of Wards-Contract entered into by disqualified proprietor whilst his 
properly was under the charqe of the Court of Wards 
Bection 205B of Act No. Xl.K of 1873 does not cease to have effect when property to 
which ,t might apply is released from tho custody of the Court of Wards. Such propirtv 
cannot a any time be taken in c.xoeution of a decree obtained on a contract entered into by 'a 
ward of the Court at a time when h.s property was under tho superintendence of the Court 

The facts of this case suificiently appear from the judgment of the Court. 

Babu Jogtndro Nath Chaudh) i (for whom Babu lor ; 

and Munshi Gulzari Lai, lor the Appellant ^ Chandar Mukerji) 

Munshi Gohind Prasad, for the Respondent 

o..di„“rL*r'rto.;g; 

not drawn to section 205B of Act No XIX of attention was or was 

,the contracts out of which this de^ea i«m,«T «0“‘e“ded that 

by the judgment-debtor while his proper y"^^^^^ ‘‘“if 
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vakil for the respondent and was not contested by him. We take it therefore 
that the contracts abovementioned were entered into at a time when Him- 
anohal Singh was a ward of Court. If gentlemen of the money-lending 
profession will [865] frustrate the object of the law by lending money to 
wards of Court, they have themselves to thank if they find that their money 
has been thrown away. Property while under the superintendence of the 
Court of Wards cannot, without the sanction of the Court, be in any way 
charged, nor can such property be taken in execution of a decree made in 
respect of contracts entered into by a ward of the Court wihle his property is 
under such superintendence. The contention that the restriction only remains 
in force so long as the property is under superintendence and is immediately 
removed the moment the superintendence ceases is not warranted by law. 

To put it more clearly. Section 205B of Act No. XIX of 1873 in clear 
terms provides that no property which has been under the superintendence of 
the Court of Wards shall be liable to be taken in execution of a decree made 
in respect of any contract which was entered into by a disqualified person 
dbring the time while his property was under such superintendence. To limit 
the operation of the section to the exact moment when the property is released 
from the superintendence of the Court of Wards would defeat the manifest 
object of the Legislature. That intention was that persons whose property 
was under the superintendence of the Court should not he competent to create 
without the sanction of the Court any charge upon such property, and that, if 
they did execute any document purporting to create such charge, that docu¬ 
ment should at no time have any operation quoad the pi-operty supposed to be 
so charged. The whole aim and object of the Legislature would be frustrated 
if, while the Court of Wards was building up and nursing the estate, the 
disqualified proprietor should be left free to destroy the work of the Court. 

The appeal is decreed, the judgment and decree of the lower Court are sot 
aside, and tlie application for execution is dismissed with costs. 

Appeal decreed. 


NOTES. 

[ Sec Rl-so (1901) 24 All., l.')6.] 


[866] The 2(}lh May, 190(>. 

Present; 

Mr. Justice Banerji and Mr. Iustice Airman. 


Sher Singh and another.Defendants 

versus 

Diwan Singh and others.Plaintiffs.* 


Civil Procedure Code, section 591 — Appeal—Appeal from decree in suit, the 
gtounds of appeal heing solely directed against an interlocutory 

order in the suit. 

Held, that no appeal would lie where, the appeal being ostoinsibly against the decree in 
the suit, the grounds of appeal were solely directed against an interlocutory order passed yi 
the suit. Shea Nath Singh v. Ram Din Sing, (1896) 1. L. R., 18 All., 19, followed. 

* Second Appeal No. 960 of 1897, from a decree of L. O. Evans, Esq.. District .ludge 
of Aligarh, dated the 17th September 1897, confirming a decree of Maulvi Muhammad 
Shall, Munail of Koil, dated 24th Decoinbei 1896. 
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The plaintitf.s in this case brought their suit claiming two distinct reliefs. On 
objection by the defendants that the two reliefs oliJiraed could not be joined in 
one suit, the Court of First Instance put the plaintiffs to their election and fixed 
a date upon which the plaintiffs were to appear and state which relief they 
wished to pursue in that suit. On the date fixed the plaintiffs did not appear, 
and the Court dismissed the suit as for default of appearance. Subsequently 
the plaintiffs applied for restoration of tlie suit, and their application was 
granted, the suit restored, and a decree ultimately passed in their favour. 
Against this decree the defendants appealed, both attacking the decree on the 
merits and questioning the procedure of the Munsif in restoring the case. 
The appeal wa.s di.smi3.sed. The defendants thereupon appealed to the High 
Court; hut in this appeal they attacked only the order of the Munsif, by which 
ho restored the suit on the plaintiffs ' application. 

Pandit SiiiuldT Ijal and Pandit Moli LtaX for the Appellants. 

Mr. IF. K. Porler and Babu Satish Chandar Banerji for the Respondents. 

Banerji and Aikman, JJ. —We think that this appeal must bo dismissed 
and the preliminary objection taken by Mr. Porter must prevail. ’ 

phiintiffs-respondents was dismissed by the Court of First 
Instar.co for default. That dismissal was subsequently set aside, and the case 
heard oii ttie merits and a decree made in favour of the plaintiffs. An anneal 
pro erred fr.jrn that decree [387] was dismissed by the Lower Appellate cXrb 
T 10 defendants have appealed to this Court, and the only ground upon which 
thoir appeal is based is that the dismissal of the suit was improperly set aside 
by the Court of First Instance. No objection has been takenTthe deLe^of 
the Lower Appellate Court as regards the merits of the case 

tio,, o( » ground ot objoctiou under 30 ^ 59 rt L J’'?^ 

thorn i» no -bout anytl^g dnf Tl.o obiocrn", , W “ ‘ n" 


behalf 


tr;?nt.;rnt“ n^'d dif- 


ismiss this appeal with costs. 

_ Appeal dismissed.' 

NOTES 
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JAFBI BEGAM V. SAIBA BiBl 11900] I.L.R. 22 All. 368 

c 32 All. 867 ] 

The 1st June, 1900. 

Present: 

Mr. Justice Banbrji and Mr. Justice Aikman. 


Jafri Begaui.Opposite Party 

versus 

Saira Bibi.Petitioner.”' 


Execution of decree—Civil Procedure Code, section 234—Successive deaths 
of judgment-debtor and his legal representative—Execution against 
legal representative of the legal representative. 

The judgment-debtor under a simple money decree died before execution was taken 
out against him. Execution of the decree was sought ag-inst his legal representative, into 
whose hands it was found that certain of the assets of the deceased judgment-debtor had 
come ; but before anything was recovered the legal represontiitive, in turn, died. Held> 
that the deoree-holder was entitled to oxocute.his decree against the legal ropro-sentativo of 
the legal representative to the extent of any assets of the original judgment-debtor which 
might have come into her possession. 

In this case one Jafri Begam obtained a decree against Ezid Bakhsh in 1890. 
Tbe decree was for Ks. 2,587. The judgment-debtor Ezid Bakhsh was a 
pensioned Government servant. He died before the whole of the decretal 
amount was realized. At his death there was a sum of Ks. 1,700 odd in 
deposit at the [368} J abalpur treasury, arrears of pension whicli had not been 
drawn by Ezid Bakhsh. Execution of tlie decree was then sought as against 
Muhammad Ibrahim, son of Ezid Bakhsh. He contested the application, urging 
that Jafri Begam’s decree being held in attachment by him was not capable of 
execution, and further pleading that he was not liable to be proceeded against 
as he had not realized any portion of the estateof his deceased father. It was 
ruled that the decree was capable of execution, but that Ibrahim was not liable 
in his own person or property for the amount due under the decree. Before 
any further steps were taken by the decree-holders Ibraliim died. It is admitted 
tlftit previous to his death ho had realized the Ks. 1,700 odd from the Jabal¬ 
pur treasury. On the 26tb February there was an application made for execu¬ 
tion of the decree against Musammat Saira, widow of Ibrahim. She objected 
on certain grounds, amongst others, that she could not bo proceeded against as 
she was not the legal representative of the judgment-debtor. The Court of First 
Instance (Subordinate Judge of Jaunpur) allowed the application for execution 
against Musammat Saira. On appeal the District Judge of Jaunpur set aside 
the order of the Subordinate Judge and disallowed the application for execution 
on the ground that such an application was not within the purview of section 
234 of the Code of Civil Procedure, under which section it purported to have 
been made. The deoree-holder thereupon appealed to the High Court. 

Maulvi Karamat Husain, for the Appellant. 

Mr. B. E. O'Conor, for the Respondent. 

Banerji, J.--We are unable to agree with the learned Judge in holdingthat 
the deoree-holder appellant was not entitled to take out execution of her decree 
against the respondent Saira Bibi. The appellant obtained a simple decree 
for money against one Ezid Bakhsh. Before the decree could be executed, Ezid 
Bakhsh died, and after his death execution was sought against Ibraliim, 

• Second Appeal No. 43 of 1898, from a decree of B. Lindsay, Esq,, District Judge 
of Jaunpur, dated the 18th November 1897, reversing an order of Rai Mata Prasad, Subordi¬ 
nate Judge of Jaunpur, dated the 8th May 1897. 
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.lAFRI BEOAM I'. 


SAIBA BIBI [1900J 


the son of Bzid Bakhsb, on the allegation that Ibrahim had appropnaW 
and not duly disposed of assets left by Lzid #Bak is i o 
Rb. 1,716. If Ibrahim did in fact appropriate the amount of assets alleged* 
to have been received and not duly disposed of by him, he eoame persona y 
liable to the [369] decree-holder to the extent of those assets, un er section 
234 of the Code of Civil Procedure. Ibrahim, therefore, in substance, took the 
place of the original judgment-debtor to the extent of those assets, and to tfcat 
extent became, to all intents and purposes, the judgment-debtor to the decree. 
On his death his legal representative became liable to the extent of the assets 
appropriated by her, and the decree-holder was entitled to apply for executiori 
against her. In this case it has been found that Ibrahim received Rs. 1,716 
liayable to Ezid Bakhsb, the original judgment-debtor. To the extent of that 
amount ho became personally liable, and tbe decree-holder is entitled to execute 
liis decree against the respondent, the legal ropi'esentative of Ibrahim, for the 
realization of that amount. In tliis view the Lower Appellate Court erred in 
dismis.sing the application for execution. 1 do not deem it necessary to decide 
in this case the general question whether, in every instance when the legal 
l eprosontativo ot a deceased judgment-debtor dies before execution of the decree 
has hten completely ohtaine<l, an application for execution may be made against 
the legal roiuoHontative of such representative. Having regard to the facts of 
this particular case, 1 am of opinion that the application of the decree-holder 
as n.gainst the re.spondent ought to have been entertained, and that the Court 
below erred in dismissing it. 1 would allow the appeal with costs, set aside 
the order of the Lower Appellate Court with costs, and restore that of the 
Court of First Instance 


Aikman, J. — I agree. In my opinion the learned Subordinate Judge was 
riglit, and the learned District Judge took a wrong view of the p'rovisions of 
section 231 of the Code of Civil Procedure. If the learned Judge’s view were 
the sound one, much injustice might result. Supposing a judgment-debtor 
dies leaving property amply sutheiout to pay his debts, and this property passes 
to an only son, wlio is brought on the record as the legal representative of 
the judgment-debtor. Then, according to the District Judge, if that son llied 
before execution can he completed, his legal representative could not be pfcf- 
coded against, although llio original debtor's property might be in his hands. I 
do not tliiuk that could liave been the intention of the law. We have been 
unable to find any ease similar to the present one. It [370] appears to me, 
however, that svheii the son ot the original judgment-debtor was brought on Jtbe 
record as his legal representative, and when it was found that that son had in 
his baud money of the deceased which bad not been duly disposed of, the son, to 
all intents and purposes, became the judgment-debtor. Therefore, in my opinion, 
the legal rej)resoutative ol the sou can under section 234 be proceeded against 
subject to the limitations therein set forth. I concur in the order proposed. 

ID THii Court, The order of the Court is that this appeal is allowed 
with costs, the order of the Lower Appellate Court set aside with costs, and that 
of the Court of hirst Instance restored. 

Appeal decreed. 
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dAH LAL CHAifD V. tNDARJll' [IdOO] I.L.tt. 22 All. SfO 

[ 19 All. STO ] 

PRIVY COUNCIL. 

The 15th February, and 24th March, UJOO. 

Present: 

Lords Hobhouse, Davey, and Robertson, and Sir Richard Couch. 


Sah Lai Chand.Defendant-Appellant 

versus 

Indarjit.Plaintiff-Respondent. 


On appeal from the High Court for the North-Western Provinces at Allahabad, 


Construction of the Indian Evidence Act, 1872, section 22 — Cvid-nice admitted 
to contradict a recital of receipt of consideration in a deed of sale — 

Oral agreement. 

The Judicial Committoo, approving the decision of the High Court on the point, regard it 
as settled law that whore there has been a h-ilsc acknowledgment by recital in a deed of sale of 
the payment by the purchaser of the consideration money, and its receipt by the vendor, it is 
open to the latter to prove that no consideration money was actually paid, notwithstanding 
anything in section 92* of the Indian Evidence Act, 1872. That section does not enact that 
no statement of fact in a written instrument is to be contradicted by oral evidence. 

Where the consideration money had been acknowledged to have been paid by recital in 
the sale deed to that effect, Veld that it was no infringement of the above section for a Court 
to accept proof that, by a collateral arrangement between vendor and purchaser, the considera¬ 
tion money remained with purchaser, in bis hands for the purposes and under the conditions 
agreed upon between them. 

Appeal from a decree (2nd June 1896) of the High Court, (1896) Indarjit v. 
Lalchand, I. L. R., 18 All., 168, reversing a decree (13th June 1893) of tiie 
Subordinate Judge of Agra. 

• LSec. 92;—When the terms of any such contract, grant or other disposition of property, 
or any matter required by law to be reduced to the form of a 
Plxclu-,ion of evidence of document, have been proved according to the la.st section, no 
oral •'..greGmcni. evidence of any oral agreement or statement shall be admitted 

as between the parties to any such instrument or their repre¬ 
sentatives in interest, fur the purpose of contradicting, varying, adding to, or subtracting 
from, its terms : 

Proviso (1).—Any fact may be proved which would invalidate any document, or which 
would entitle any person to any decree or order relating thereto ; such as fraud, intimidation, 
illegality, want of duo execution, want of capacity in any contracting party, want or failure 
of consideration, or mistake in fact or law. 

Proviso (2).—The existence of any separate oral agreement as to any matter on which a 
document is silent and which is not inconsistent with its terms, may be proved. In consi¬ 
dering whether or not this proviso applies-, the Court shall have regard to the decree of 
formality of'the document. 

Proviso (3).—The existence of any seperate oral agreement constituting a condition 
precedent to the attaching of any obligation under any such contract, grant or disposition ol 
property, may be proved. 

Proviso (4).—The existence of any distinct subsequent oral agreement to rescind or modify 
any such contract, grant or disposition of property, may be proved, except in cases in which 
such contract, grant or disposition of property is by law required to be in writing, or ha.s 
been registered according to the law in force for the time being as to the registration of 
documents. 

Proviso (6).—Any usage or custom by which iucidenls, not expressly mentioned in any 
contract, are usually annexed to contracts of that description, may bo proved : Provided that* 
the annexing of such incident would not be repugnant to, or inconsistent with, the express 
terms of 'the contract. 

Proviso (6).—Any fact may be proved which shows in what manner the language of a 
document is related to existing fao^s,] 


917 





SAH LAL C'HAND V. 


l.L.R. dd All. 971 

[87ll The respondent brought this suit on the 6th December 1892 against 
the appellant and a co-defendant, Musamraat KosarKuar. The plaintiff obtained 
a decree in the High Court for Es. 33.133. being the balance, with interest, of 
the consideration money for the sale of half of his estate in land, sold by the 
plaintiff to the defendants by sale-deed dated the 18th lebruary 1888, in the 
proportion of six annas to the defendant Sah Dal Chand, and two annas to 
the other. i. 

The main Question now related to the effect on this case of section 92 of 
the Indian Evidence Act, I of 1872, and to whether or not the High Court 
had admitted oral evidence of facts which, if allowed, would have contradict¬ 
ed and varied, within t!io meaning of that section, the terms of a written 
instrument, the registered sale-deed. In that deed there was a recital that 
Iiularjt had received the consideration Rs. 30,000. This payment was stated 
to have been made by his receiving Rs. 25,000, handed over to him in cash 
before the .Sub-Registrar, Rs. 3,000 by a set-off against a previous debt due 
by Indfirjit to Lalcband, and Rs. 2,000 by money paid to two vakils on his 

account. “ 

Section 92 of tlio Evidence Act enacts tliat when the terms of a contract 
in writing have boon proved no evidence of any oral agreement or statement 
shall 1)0 admitted, as between the parties thereto, for the purpose of contra¬ 
dicting, varying, adding to, or subtracting from, the written terms. 

That tho considfiiation agreed upon was Rs. 30,000 was common ground. 
The plaint alleged that to obtain an advance of money for the costs of a suit 
whereby Indarjit should obtain possession of his inheritance, then in the hands 
of strangers without title against him, he had executed the sale-deed of the 18th 
February 1888; that tlio present defendants were co-plaintiffs with him in his 
suit filed on the 2lst Fel)ruary 1888 : that a decree was made in their favour 
on tho lOtli December 1888, uphold on appeal on the 26th May 1891 and 
pos.ses3ion obtained ; that during the suit all the expenses were defrayed 
by the Kotlii of Sah Lai Ohatid, amounting to about Rs. 2,000. Beyond that 
tlio plaintiff had received no consideration money. Tho terms in which the 
sale deed acknowledged receipt appear in their Lordships’ judgment. " 

[372] The defendants filed sepai’ate answers, averring payment of*" the 
entire sum. One of tho issues was whether the plaintiff was precluded from 
giving oral evidence in contradiction of the deed of tho 18th February 1888. 
.Another raised tho Questions of faet, whether there had boon payment, or 
whether there had lioen a real arrangement whereby tlio consideration Inoney 
was left with Sah Lai Chand on the understanding that the plaintiff, at tlie 
end of tho litigation about his inheritance, should receive that money subject 
to a deduction of his share of the costs of the suit of 1888. 

The Subordinate .Judge found that no part of tho consideration money 
had been paid in the manner alleged in the recital of the deed of the 18th 
February 1888. But he dismissed the suit on the ground that the plaintiff’ 
had not proved an agreement that payment of the purchase-money should bo 
deferred, and should follow upon the termination of Indarjit’s suit of 1888. 

The High Court found that the case for the plaintiff was proved. 

The judgment of the Division Bench (Banf.HJI and AikmaN, JJ.) is 
reported at length in 1. L. R., 18 AIL, 168. They remanded the suit to the 
lower Court for the determination of tho amount of the disbursements by the 
defendants on behalf of the plaintiff in the suit, which ended in the decree of 
the 26th May 1891. On return made, the High Court decreed in favour of 
the plaintiff Rs. 28,000, the balance of tho consideration money, and 
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IKDAUJIX’ [ 1900 ] 


I.L.R. 22 All. 873 


Es. 5,133-6-0 interest, the amount disbursed having been (as was not any longer 
disputed) the Es. 2,000 alleged by the plaintiff to have been spent on the suit. 

The defendant Sah Lai Chand alone appealed. 

Mr. C. E. A. Boss, for the Appellant, argued as to the question of the 
admission of evidence of an agreement, oral and contemporaneous, in variation 
of the written one evidenced by the sale deed, that such evidence was disallowed 
by section 92. The principle there enacted would exclude the contradic¬ 
tion of the recital, and the addition of the collateral agreement asserted 
by the plaintiff. Besides this, the evidence, if admissible, was insufficient to 
outweigh that for the defence. On the facts the [373] suit had been rightly 
dismissed by the first Court, and that judgment should bo restored. 

Mr. Herbert Cowell, for the Respondent, contended that the evidence 
admitted in this suit was not in variation, or contradiction, of the terras of an 
agreement in writing. The admission of evidence to contradict the misrecital 
of a fact, such as payment of the consideration for a sale in a sale-deed, was 
not within the rule enacted in section 92. On the contrary it had been 
clearly established as law that a recital of the payment of the consideration, 
contrary to fact, was not conclusively binding, but could be contradicted 
by proof of the actual transaction that had taken place. He referred to 
Hukumckand v. Hiralal, (187G) T. L. R., 3 Bom., 159 ; Lala Ilimmai Sahai 
Sinfjh v. Llewhellen, (1885) I. L. R., 11 Gal., 486. As showing tliat the 
Evidence Act provided for the reception of such evidence, reference was made 
to explanation 3, under section 91, relating to the proof of facts ; and to 
explanations I and 2 under section 92, the first expressly referring to want, or 
failure, of consideration, and the second permitting proof of the existence of any 
separate oral agreement not inconsistent with the terms of the one contained 
in the written instrument. 

Mr. C. E. A. Ross replied. 

Afterwards on the 24th March their liordships’ judgment was delivered 

by Lord Davey. 

In this case the respondent sued tl»o appellant and another person for a 
HU'ifof Rs. 33,133-5-3 alleged to be due to the respondent as the balance of the 
consideration for a certain sale-deed dated 18th February 1888. 

The fiist Court dismissed the suit, but on appeal the High Court of 
Allahabad, by its decree dated the 2nd of .Tune 1896, reversed the decree of the 
Subordinate Judge and gave judgment for the respondent with costs. 

By the sale-deed in question, after recitals that the respondent became 
entitled on the death of his maternal grandmother to tlje estate of his maternal 
grandfather, Jiwa Ram, but strangers had had got possession of the estate, and 
the respondent had not the necessary means of prosecuting a suit against them, 
and that be had therefore sold a moiety of the property for Rs. 30,000, as to 
[374] 6 annas to Sah Lai Chand, and as to 2 annas to Musammnt Kesar Kuar, 
and that he had received the entire consideration with reference to the share 
of each vendee in the manner detailed below, it was agreed that the vendees 
should institute a claim in the Court of the Subordinate Judge of Agra District 
jointly with the respondent to recover pos-session and enter into possession of 
the property decreed jointly with him, and take mesne profits of their share. 
And the respondent agreed that after the institution of the suit he would 
not make any settlement with respect to the subject-matter of the claim, qr 
with-draw the claim, or get the case settled by arbitration without the 
consent of the vendees. If the decision of the Court should he unfavourable 
the Respondent was to bear the costs of the opposite party and repay the 
consideration and be respea^kiUe for the costs incurred. 
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SAH LAL CHANl) V. INDABJIT [ 1900 ] 


The consideration money of Rg. 30,000 was 
from the vendees in the following manner : 


stated to have been'reoeived 


Bs. 


Received in casli at time of registration... 

By set-off against u previous debt due in respect of 
five rukkaa ... ••• ’ ••• 

Caused to be paid Chandi Parshad and .lagan Parshad 

Total 


26,000 

3,000 

2.000 

30,000 


In May 1888 the re.spondent brought a suit for the recovery of Jiwa Ram’s 
property jointly with the appellant and Kesar Kuar, and a decree was made in 
their favour by the .Judge of first instance which was aflSrmed by the High 
Court on the 26th of May 1891. They subsequently executed the decree and 
obtained possession of the property. 

By his plaint in the present suit which was filed on the 6th of December 
1892 the respondent alleged that the three items in which the consideration of 
the sale-deed was said to have been paid were fictitious and that the money 
which was produced at the time of registration went back to Sah Lai Ghand, 
and no item was due from the respondent under old accounts, nor was 
anything paid on respondent's behalf to Chandi Parshad and .Tagan Parshad. 
And the respondent alleged that the sale [378] consideration was left 
with the vendees subject to the condition that the vendees should bear half 
the co.sts of the proposed suit and defray the other half {i.e., the respondent’s 
share) out of the consideration money, and after obtaining a decree in the 
first or the appellate Court pay the respondent the balance (if any). The 
repondent named tlie expiry of the time allowed for an appeal to Her Majesty 
on the 15th .January 1892 as the date of accrual of cause of action. 

The appellant by his written statement denied tlie facts .alleged by the 
respondent and pleaded that the claim was barred by time. 

Both Courts have agreed that no part of the consideration money was 
paid to or on account of the respondent, and their Lordships need not'say 
more on that subject than that they agree with the finding. The Subordi¬ 
nate .ludgo. however, held that the respondent had not made out'^by evidence 
the agreement alleged by him and his suit must therefore fail. The High 
Court on the otlier hand hold that the respondent’s story was in accordance 
with the probabiliti(?a of the case and was sufficiently proved by the evidence 
adduced by him. In this case no question of limitation arises. 

The learned .Judges have very fully and carefully stated and commented 
on the evidence of tlie respondent and his witnesses. Their Lordships agree 
with the conclusions of the learned .1 udges on the question of fact and with the 
reasons which they have given for accepting the respondent’s story as true. 

The point which was chiefly pressed on their Lordships by the learned 
Counsel for the appellant was also raised in the High Court and considered by 
the learned Judges, viz., that no evidence should have been received of the agree¬ 
ment alleged by the respondent because it varied or contradicted the written 
contract, and was therefore inadmissible under section 92 of the Gvidenoe 
Act. Their Ijordships, agreeing with the High Court, regard it as settled law 
that, notwithstanding an admission in a sale-deed that the consideration has 
been received, it is open to the vendor to prove that no consideration has been 
actually paid. If it was not so facilities would be afforded for the grossest 
frauds. The Gvidence Act does not say that no Sitatemeot of fact in a written 


920 



LALMAN DAS V. JAGAN NATH SINGH (fee. [1900] I.L.R. 22 All. 376 

[876] instruRieDt may be confcradioted by oral evidence, but that the terms of 
the contract may not be varied, ifir.c. The contract was to sell for Bs. 30,000 
which WM erroneously stated to have been paid, and it was competent for the 
respondent without infringing any provision of the Act to prove a collateral 
agreement that the purohase-mones' should remain in the appellant’s hands 
for the purposes and subject to the conditions stated hy the respondent. This 
obj>eotion therefore fails. 

Their Lordships will humbly advise Her Majesty that this appeal bo 
dismissed. Tlie appellant will pay the costs of it. 

Appeal (Usmissed. 

Solicitors for the Appellant:—Messrs. Pyke and Parrott. 

Solicitors for the Respondent:—Messrs. Barrow and Boqera. 

NOTES. 

[ Tho payment or the non-payment or variation in the mode of payment may be proved, 
by other evidence, notwithstanding recitals in the deed ;—(1901) 25 Slad., 7 ; .55 ; (1907) 4 
A. L. J., 441 ; (1907) A. W. N., 181 ; (1914) :16 All., .5.'}7 ; (1909) 10 C. L. J., 27 ; (1909) 2 
1.-0., 13 ; (1911) 11 I. O.. 713 (Cal.) ; (191.3) 38 Mad., 22G ; 

But thi.s rule does not allow a document of one character to be proved to be of another 
character :—(1913) 25 M. L. J., 290 ; (1905) 27 .AIL, 012; nor allows the con.sideratiori 
amount to be varied (1913) 18 G. W. N., 66 ; (1913) :18 Mad., 514 ; contra (1914) 12 A. L. 
.1., 969. Those rules dc not aSect third partie.s, (1905) 2 C. L. .7., 338, nor do they prevent 
proof of later terms not inconsistent with tho deed (1909) li C. Ij. J., :79.] 

[ 22 All. 876 ] 

APPELLATE CIVIL. 

The loth February, 1000. 

Present: 

Mr.9Justicr Blaik. 

Lalman Das.Defendant 

versus 

Jugun Nath Siiigii and uthers.Plaintiffs.' 

Ciinl Procedure. Code., section ‘-it-t -Plaint in a suit treated as an application 

tinder section ‘^44—Limitation Act No. XP of 1H77 [Indian Limitation 

Aci), Sch. II, Alt. 178. 

Where a suit is filed under circumstances in which the proper roinedy is an application 
under s. 244 of the Code, of Civil Procedure, and the Court in the exercise of it.s discretion 
treats the plaint in the suit as an application under s. 214, the rule of limitation applicable 
will be that appropriate to applications under s. 244, namely, that prescribed by art. 178 of 
the second schedule to tho Indian Limitation Act, 1877. Jhammnn fml v. Kewal Ram, 
Weekly Notes, 1399, p. 219, and Biru Mahatav. Shyavin Churn Kliawas, (1895) 1. Ij. B,, 
22 Cal., 483, referred to. 

The facts of this case sufficiently appear from tliB judgment of tlio Dourt. 

Munshi Qokul Prasad, for the .Appellant. 

Maulvi Ohulam Mujtaba, for tho Respondents. 

Blair, J. -It seems to me that this appeal must succeed. .At an auction 
gale held in execution of a mortgage ileeree a l6-biswarisis share was sold 
instead of a IS-biswansis share, which was all that under the decree should 
have been brought to sale. [377] The purchaser is a stranger, and for some 

•Second Appeal No. 629 of 1899, from a decree of Babu Nihal llhunder. Subordinate 
Judge of Sbahjahanpur, dated the Slst July 1899, confirming a decree of Balm Deoki Naiidnn 
Lai Sahai, Munsif of West Budaon, dated the 20th December 1898. 
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KAUNSILLA V. 


11 years has been in undisturbed possession of the share. The Court below m 
a somewhat vague manner has apparently treated jihis proceeding, not as a suit 
but as an application under section 244 of the Code of Civil ProMdure, and 
following therein a deci.sion of this Court in Jhamman Liil v, Kewdl Mum, 
Weekly Notes, 1899, p. 219, in which a Bench of this Court approved of the 
ruling in thn c£is6 Biv'ih Mdhfitci v. Shydtnci OhiiTft Khdtvcts^ (1895) I. Ij. Rm 22 
Cal., 483, decreed the claim of the plaintiffs. Mr. Gokul Prasad argues for.the 
appellant that this proceeding having been treated by the Court below as a 
proceeding under section 244, the application of the plaintiff is barred by the 
operation of art. 178 of sell, ii of the Indian Limitation Act. If that article 
is applicable, it is clear that the three years limitation has long expired. 
Mr. Mnjtaba for tlic respondents has suggested that DO article of limitation is 
applicable to such an application as this. The case which he has cited to me 
i.s altogether of a different kind, and I see no reason to doubt the propriety of the 
application of art. 178. For this reason I allow the appeal, set aside the 
decrees of the Courts below, and dismiss the plaintiff’s suit with costs. 


NOTES. 


Appeal decreed. " 


[ Siii: on the general (piChlion, when the defect is owing to .stamps etc., the G. P. C., 
1908, .sec. 149. ] 


[ 22 All. 377 ] 

The 7th June, 1900, 

Present: 

Mu. .lusTicE Burkitt and Mr. Ju.stice Henderson. 

Kaunsilla.Defendant 

versus 

Chandar Sen.Plaintiff.* 

Execution of decree—Sale in execution—Title of auction-purchaser— 
Purchaser not hound to inquire into the validity of the order . 
under which the sale takes place. 

Where under a decree upon a mortgage the sale of certain property is ordered, and such 
property is .sold at auction in pursuance of such order, and the sale is confirmed, the 
auction-purchaser takes a good title, even though the decree was one which the (lourt 
ought not to have made. The purchaser at a sale under a decree is under no obli^tion to 
look behind the decree to see whether the decree has been rightly made. Matadin Kasodhan v, 
Kmivi Husain, (1891) I. L. K., 13 All., 4.32, distinguished. Rewa Mahton v. Ram Kiahen 
Singh, (1886) 1. L. R., 14 Cal., 18, and Muhhnda Dassi v. Oopal Chunder Dutta, (1899) 
I. L. R., 26 Cal., 734, referred to. 

[378]The (acts of this case sufficiently appear from the judgment of the Court. 

Pandit Sundar Lai, for the Appellant. 

Pandit Moti Lai (for whom Maulvi Ghulam Mujtaba), for the Bespondent. 

Burkitt and Henderson, JJ. -On the 19th .Tune 1872, one Jagannath 
mortgaged Hi biswas in a particular mabal to Tulshi Ram. This mortgage 
was a simple mortgage, but it appears that subsequently the mortgagee was let 
in^to possession (it is not shown bow), and from that time the mortgage was 
treated as if it had been a usufructuary mortgage. Jagannath died leaving 

* Second Appeal No. 29 of 1898, from a decree of BabiTMadhorDas, BubordinateTudge of 
Bareilly, dated the 10th December 1897, reversing a decree of Pandit Bishambar Nath, 
•Munsif of Aonla, Paridpur, dated the 19th April 1997. 
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three sonn, Raghuaath Das, l^arain Das and Mulchand, who may be described 
as Mulohand No. 1. . 

On the 29th October 1981, Raghunath and Narain Das sold tbeir tv/o- 
third shares in the Hi biswas(or7i biswas) to Tulsbi Ram, who thus became 
the owner of the 7i biswas, and continued to be tbe mortgagee of the bis- 
was of Mulchand No. 1. The share of Mulchand No. 1 remained unaffected 
Tulshi Ram, who owned another 5 biswas in the same mahal, died, leaving a 
son Mulchand No. 2. Mulohand No.2, who was in possession of the Hi biswas 
and his 5 biswas, on the 3rd January 1887, executed a mortgage purporting, 
as full owner, to mortgage the entire 16i biswas to Musammat Kaunsilla and 
Bishan Lai. The mortgagees, Musammat Kaunsilla and Bishan Lai, brought a 
suit upon their mortgage against Mulchand No. 2 only, and obtained a decree 
for sale, and under that decree tbe property was sold on 20th June 1895, and 
purchased by Musammat Kaunsilla for Ks. 7,000 odd. Tliis sale was 
confirmed, and she obtained possession on the 24th September 1895. 

f On the 22nd February 1897, the plaintiff-respondent Chandar Sen, who 
had previously, on the 24th May 1897,purchased Mulchand No. I’s 34 biswas, 
sued to eject the defendant Musammat Kaunsilla. He was given an opportun¬ 
ity of redeeming, but he declined to accept it. The Lower Appellate Court has 
given the plaintiff a decree for his claim as made. 

It has been contended that, having regard to the Full Bench decision 
in the case of Matndin Kasodhnnv. Kazim Husain, (1891) 1. L R., 13 .411., 432, 
[379] Kaunsilla took nothing under her purchase. Tliat case has no reference 
to a sale which has actually taken place and been confirmed, as in the case 
before us. It merely deals with the right of the mortgagee who has not 
made prior or subsequent mortgagees parties to bis suit to bring the property 
to sale. That case, in our opinion, therefore, has no application to the circum¬ 
stances of the present case. It has beeii contended that Kaunsilla and Bishan 
Chand being subsequent mortgagees in respect to the one-third share of 
Mulchand No. 1 were not entitled to bring the mortgaged property to sale 
under the decree which they obtained in their suit. But, as a matter of fact, 
tho property has been sold under that deoee, and the sale has been confirmed 
and possession given. It is not necessary, as has been held by the Privy 
Council, fo»- an intending purchaser at a sale under a decree to go behind the 
decree, to see whether the decree ha.s been rightly made. In Reum Mahton v. 
Bam^ Kishen Singh, (1886) I. L. R., 14 Cal., !8, their Lordships of tlie Privy 
Council say :—" To hold that a purchaser at a s;ilo in execution is hound to 
inquire into such matters would throw a great impediment in the way of pur¬ 
chasers under executions. If the Court has jurisdiction, a purchaser is no more 
bound to inquire into the correctness of an order for execution tiian lie is as to 
the correctness of the judgment upon which the execution issues.” There 
seems to be no real distinction between a sale which takes place under a decree 
which directs a sale, as in the case of a mortgage, and a sale in execution held 
under an order made after a decree for money. See Mukhoda Dasi v Oopal 
Chander Dutta, (1899) I. L. R., 20 Cal., 734, at p. 737. We have also been 
referred to two cases, one Hargu Lai Smqh v. Gobind Rat, (1897) I. L. R., 
19 All., 541, and tbe other an unreported case in Second Appeal No. C37 of 
1897 recently decided by a Bench of this (3ourt. Neither of these cases deals 
with the case of a sale which has actually taken place, and they are therefore 
not in point. The plaintiff in this case is the representative of the mortgagof, 
and we are unable to see how, under t'ne circumstances of this case, he can bo 
entitled to get possession without redeeming an admittedly existing lien on the 
property held by the defends^nts. 
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[8803 We thei-eforo allow the appeal, set aside the judgment of the Lower 
Appellato Court and raatora that of tha Court of Firat Inatanoa. diamiaaing Hi. 
claim with costs in all Courts. 




NOTES. 

t rhiii WJ.K f'Vi'rruled in (1902) 25 All., 214, F. B.J 

[ as All. aso ] 

The 7th June, lUOO. 

PheseNT: 

Mh. JrsTicE Buukitt and Mr. .Idsi'ice Henderson. 


Moti Jiam and another.Defendants 

verms 

Kundan I/al and others...Plaintiffs." 


Utvd Troeedurc Cod, , scctwiLs >i72, AssiftunienL pendinq suit - AppLtea- 

tion hij AssiQiiees to ha allnioad to appeal ai/aitist the decree—Order 
rejecling appiicotion— Appeal. 

A dcleiidanl, pciuliug the suit,, iiiadc an assignment of his iiilcrcsl therein. No appli¬ 
cation w.is made li) the assignees or the assignor to have the assignees brought on the record, 
and the suit was decided e.t parte to the detrimout of the assignees. The assignoe.s Bled a 
memorandum of appeal claiming that they were entitled to file an appeal under the circum¬ 
stances set forth in their memorandum. The Court, apparently treating this memorandum 
as an application under section :l7'i of the Code of Civil I’roceduio, dismissed it. JJeld that 
an appeal would lie from this order of dismissal h.s from a decree. Indo Mnliv. Gaya Prasad, 
(1890) 1. fj. R., 10 All., 112, followed. 

The facts of this case sufficiently appear from the judgment of the Court, 

C 

Pandit iJoU Lai and Bahu Uwga Charan fianerji, for the Appellants. 

Babu Juyindro Nath Chaudkrt (for whom Munshi Gulzari Lai), for the 
Kespondent. 

Burkitt and Henderson, JJ.— This is an aiipeal from a decree of the 
District .ludgo ol Meerut, wliich in words directs the appeal before him 
to be dismissed. The case was one in which in a ponding suit the present 
appellants purchased tlio interest of one Dalip ; they made this purchase on 
the 5th July 1897. No application was made by the assignees or assignor to 
have the assignees brouglit on the record, and the suit was decided ex parfe on 
the 13th July. The decree given in that suit was injurious to the present ap¬ 
pellants, in that it debarred them from redeeming the mortgage. Thereupon the 

i uesent appellants put in a memorandum of appeal before the Judge, and in that 
1381] memorandum claimed distinctly that they were entitled to file an appeal 
under the circumstances set forth in their memorandum. This application 
was supported by the assignor who disclaimed all interest in the subject of the 
suit. The District Judge treated the application for leave to appeal as if it 
were an application properly made under section 372 of the Code of Civil 

* Second Appeal No. 966 of 1897, from a decree of H. G. Pearsc, Esq., District Judge of 
Meerut, dated 13th September 1897, confirming a decree of Babu Jai Lai, Officiating Subor- 
.dinatc Judge of Meerut, datod the 13th July 1897. 
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Procedure, and adopted the procedure prescribed by that section. Eventu¬ 
ally the District Judge in hie final order, after setting forth the facts, records 
that theser appellants applied to be allowed to appeal under no section what¬ 
ever. And because they had taken no steps to have their names entered 
(apparently before decree was passed) tbe learned Judge held “ they have no 
locus standi Dov /Having come to this conclusion the District Judge dia- 
micsed the appeal. This order is evidently a clerical blunder, and what the 
learned Judge meant no doubt was that the application for leave to appeal 
was rejected. 

In our opinion the District Judge was wrt)ng in refusing the application. 
Section 372 clearly does apply to luch a case. The assignment here was an 
assignment which took place pending the suit, in the sense in which the word 
suit has been interpreted in many cases in the Privy Council. There was a 
suit pending when the assignment took place, and that being so, we think 
section 372 is applicable, even though no application to have the assignees 
brought on tbe record was made till after the decree. 

It is then contended that no appeal lies. Clearly section 588 does nut 
give an appeal, as the appeal given by that section is an appeal against an 
order disallowing objections raised under section 372. Here objections were 
raised and they were allowed ; consequently sub-section 21 does not apply. 
But it was held in the case of Indo Mali v. Gaya Prasad, (1896) I. L. R., 19 All., 
142, in which an application to he brought on the record under section 372 had 
been refused, that the order rejecting the application was an adjudication on 
the representative right claimed by the applicant, and therefore amounted to a 
decree as that word is defined in section 2 of the Code. .Applying that case, 
it appears to us that an apjjeal does lie to us, and we are of opinion that that 
appeal should be allowed. The facts are perfectly clear. There can bo no doubt 
that the [382] assignment did take place, and, as wo hold above, the application 
to have the assignees brought on the record was made, and properly made, under 
section 372 of the Code. 

We therefore set aside that which we conceive to be the order of the Court 
below, i.c., the dismissal of the ai)pellants’ application to be brought on the 
record. We direct that the appellants bo now brought on the record, and we 
remand the record to the Court of the District Judge with orders to decide 
whether the memorandum of appeal dated the 23rd August 1897, should or 
should not be admitted ; and if admitted, to hoar and decide the appeal 
acco'rdiug to law. Costs of this appeal will follow the event. 

Appeal decreed. 


NOTES. 

t As regards the right of appeal, Ihi.s was ovorrolod in (1905!) ‘24 All., 53‘2. See also (1903) 
24 All., 342 ; (1903) P. R., 57 ; (1915) 27 I. C., 704, Cal., (applicability to defendants).] 
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r 22 &I1. 882] 

The I‘2th June, 1900. 

Present: 

Mr. .Justice Burkitt and Mb. -Jijstice Henderson. 


Chhifldu Singli and others.Plaintiffs 

versus 

Durfja Dei and others.Defendants.* 


Hitidti la 7 i> - Hindu widow-—Reversioners entitled to succeed successively on 
death of Hindu widow—Suit by some of such reversioners to set aside 
alienations made by widow in possession —Res judicata. 

Whcro thprfi arft several reversioners successively entitled to succeed to property for the 
time bcin^ in the possession of a Hindu female, a decree in a suit by some of such rever- 
iioner.s .seeking tfi .set aside alienations made by the female in possession will not necessarily 
constitute res judicata in respect of a similar suit brought by other reversioners. Bhagwanta 
V. Suk/ii (1899) 1. L. R., -22 All., .Id, Jumoona Dassya Chowdhraniv. Baniasoonderai Dassya 
Chnwdhrani, (1876J L. R. 3 I. A., 7‘2, and Tsri Dut Koer v. Mussamat Hansbutti Koerain, 
(1883) Tj. B., 10 1. A., 150, referred to. 

The facta of this case sufficiently appear from the judgment of the Court. 

Babu Jogindro Nath Chandhri (for whom Babu Satish Chandar Banerji) 
for the Appellants. 

Pandit Hundar Lai (for whom Pandit Baldco Ram Dave) for the Respond¬ 
ents. 

HendePSon, J. (Burkitt, J., concurring), —In this case the plaintiffs, 
who wore the nephews of one Balu Singh, sued the defendants to recover posses¬ 
sion of certain property which £383] liad been transferred to them or their 
predecessors in title liy Rukmin Kunwar, the widow of Balu Singh. Balu 
Singh died in 1856, and Rukmin Kunwar died in 1890. It appears that in 
1865, some of the brothers and nepitew.s of Balu Singh hrouglit a suit clainfirg 
as reversioners to sot aside certain alienations, including the alienations now 
the subject of the present suit, on the ground that they were not made for 
legal necessity. This suit was heard by the Munsif of Gorakhpur. He decided 
as to a portion of the claim that the alienations were invalid. As to the aliena¬ 
tions now the subject of this suit, he found that they were good, and tlj^s deci¬ 
sion was upheld in appeal. In the present case the decision of the Munaif in 
the suit to whicli wo have referred was relied on as being res judicata on the 
question whether the alienations were good or bad. It has been held by a 
Full Bench of this Court in Bhagwanta v. Sukhi, (l899) I. L. R., 22 All., 33, 
that where there are .several reversioners entitled successively under the Hindu 
law to an estate held by a Hindu widow, no one of such reversioners can bo held 
to claim through or derive his title from another, even if that other happens 
to be his father, bub ho derives his title from the last full owner. Now in the 
present case the plaintiff s are tho now' reversioners of Balu Singh,being nephews 
of Balu Singh, other than tho nephews who joined in the previous suit, and 
in our opinion they are not bound by tho decision in the previous suit. In 
Jumoona Dassya Ohowdhrani v. Damasoonderai Dassya Chowdhrani, (1876) 
L.R., 3 1. A., 72, their Lordships of the Privy Council doubted whether a decree 

’Second Appeal No. 912 of 1897, from a decree of D. P. Addis, Esq., District Judge of 
,Shabjabanpur, dated tbo Rth September 1897, reversing a decree of Rai Banwari Lai, Sub¬ 
ordinate Judge of Sbabjabanpur, dated the ‘i7th Augu.st 183\. 
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in favour of an adoption passed in a suit by a reversioner to sot aside the adop¬ 
tion is binding on any reversioner except the plaintiff, and whether a decision 
in such a »uit adverse to the adoption would bind the adoptive son as between 
himself and any other than the plaintiff. In a later case, Isri Dut Koer v. 
Musammat Hansbutti Koerain, (1883) L.R., 10 I. A.. 150, their Lordships ex- 
preB,sed a strong opinion that such a decision would not he binding as res judicata 
in the case of a new reversioner. Having regard to these expressions of opinion 
by their Lordships of the Privy Council and to the decision of the Full Bench 
of this Court, we are of opinion that the Judge [384] was wrong in dismissing 
the suit on the plea of res judicata. We therefore reverse his finding on that 
point, and setting aside his decree, remand the case under section 562 of the 
Code of Civil Procedure to the Lower Appellate Court to be restored to the file 
of pending appeals and disposed of according to law. Costs of this appeal will 
follow the event. 

Appeal decreed and cause remanded. 

* NOTES. 

[ See the notes to ii‘2 All., 33 supra. The recent Privy Council decision in (1915) 38 
Mad., 406 treating; the reversioner's suit as a representative ur^e docs not deal with the ques¬ 
tion of res iudicata.J 


[ 92 All. 884 ] 

The 12th .June, 1000. 

Present; 

Mr. Justice Banerji and Mr. Justice Aikman. 

Pirya Das.Plaintiff 

versus 

Vilayat Khan and others.Defendants.’’ 

Execution of decree—Civil Procedure Code, section d'.iO—Suit by unsuccess¬ 
ful auction-purchaser for a declaration of l ight and for possession — 

* Court-fee—Act No. VII of 1870 (Court-fees Act), section 7. 

A purcharer of property at a sale held in execution of a decree obtained formal possession, 
but was resisted in obtaining actual po.ssossion by a person, who claimed to be the owner in 
possession of the property. An application made by the auction purchaser under .section 336 
of the Code of Civil Procedure was rejected, and the auction-purchaser accordingly filed a suit 
against the person in possession claiming a declaration of his right to the property, and to be 
put ill actual possession thereof. J^eld, that such a suit was one for a declaratory decree and 
consequential relief and Court-fee was payable under Clause IV (c) of section 7 of the Court- 
fees Act. Dhondo Sakharam Kulkarni v. Govind Babaji Kulkarni, (1884) I. L. R.,9 Bom.,20 
referred to. 

The facts of this case sufficiently appear from the judgment of the Court. 

Munshi Ooknl Prasad and Munshi TIarihans Snhai for tlie Appellants. 

Maulvi Ghulain Mujtaba for the Respondents. 

Banerji and Aikman, JJ.— We are of opinion that the Lower Appellate 
Court impi’operly dismissed the appeal before it. The plaintiff was the auetion- 
purehaser of certain property, of which formal possession was delivered to hinj 

• Second Appeal No. 923 of 1897, from a decree of Maulvi Saiyid Akbar Husain, Judge 

of Small Causes exercising the powers of a Subordinate Judge of Agra, dated the Slst August 
1897, confirming a decree of Pandit Bishan Lai Sarma, Muneif of Agra, dated the 4th 
June 1897. • 
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by the oflScer of the Court. The defendant No. 1 complained that the plaintiff 
was not entitled to possession, and that he, the defendant, had been improperly 
dispossessed. An inquiry was held, and an order was made by the Court under 
section 335 of the Code of Civil Procedure, declaring the defendant to be 
entitled to possession, and ordering [3851 him to be restored to possession. 
The plaintiff tiiereupon brouglit the present suit on the allegation that Miran 
Sakka, whose rights he had purchased at auction, was the owner of the pro¬ 
perty in question, and that he the plaintiff was consequently entitled to the 
possession of it. fie prayed that his right to the property should be declared, 
and that possession should be restored to him. He also included in his prayer 
for relief a prayer to liave the order under section 335 set aside. He valued 
the relief sought hy him at Rs. 62, but paid a Court-fee of Rs. 10 as in a suit 
for a declaratory decree only. The defendant objected to the amount of the 
Court-fee paid as insufficient. That objection was overruled by the Court of 
First Instance whicli, hovvever, dismissed the suit on the merits. The plaintiff 
appealed and paid on his memorandum of appeal a Court-fee of Rs. 10. The 
officer of the Court reported that the memorandum of appeal and the plaint were 
insufficiently stamped, and on tliat report the learned District Judge made the 
following order; “Appellant to make good the deficiency in both Courts within 
four days or show cause.” The learned Subordinate Judge, who decided the appeal 
in this ca.se, says in his judgment that the appellant neither paid the required 
amount nor showed any cause. But this statement is clearly wrong. It appears 
that within the time allowed hy the Court the appellant’s pleader appeared to 
show cause, and did show cause apparently to the satisfaction of the District 
Judge, beaause we find tliat on the I6th July 1897, the District Judge ordered 
the appeal to be admitted subject to any objection as to Court fees that might 
be raised at the hearing. At the hearing the objection was renewed on behalf 
of the respondents. The learned Judge of the Lower Appellate Court, without 
assigning any reasons for his opinion, held that the amount of Court-fees was 
insufficient, and thereupon dismissed the appeal. Even if it be assumed that 
the Court-fees paid on the plaint and the memorandum of appeal were insuffi¬ 
cient, tho Court vvaa wrong in distnissing the appeal without givieg the 
appellant an oppcjrtunity to make good the deficiency. Further, we ave, of 
opinion that there was no deficiency of Court-fee on the plaint in this case 
or on the memorandum of appeal. If the suit be treated as ca suit for a 
declaration of the plaintifi’s right to present possession of the property within 
[ 886 ] the meaning of tho last paragraph of section 335 of the Code of. Civil 
Frocedure, it was properly .stamped with a Court-fee of Rs. 10, and this was 
the view taken by tlie Bombay High Court in Dhondo Sakkaran Kutkarni v. 
Gohiiid Ba}ta)i hulkarni, (1884) I. L. R.,9 Bom., 20. In that case there was a 
distinct prayer for possession, and the Bombay Court held that, notwithstand¬ 
ing such prayer, tlie amount of Court-fee paid, i.p., Rs. 10, was sufficient. We 
are, however, not called upon to decide this point, because if the suit be treated 
as a suit for possession, the plaint was properly stamped under clause V, section 
7 of the Court-fees Act. Further, as the claim sought not only a declaration 
of right hut possession also, there was a prayer for a declaratory decree and 
consequential relief, and therefore the Court-fee was payable under clause 
IV (c) of section 7 of tho Court-fees Act. In any aspect of the case tho amount 
of Court-fee paid was sufficient or more than sufficient. The fact of the 
plaintiff asking for a declaration of his title and also to have the order 
passed under section 335 set aside was not asking for several declarations 
or leliefs, inasmuch as the order sought to beset aside negatived his right, and 
the effect of the declaration of his right would necessarily be the setting aside of 
that order. We think that the Subordinate Judge was wrong in dismissing 
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the appeal. We set aside bis decree and remand the ease under section 562 
of the Code of Civil Procedures to the Lower Appellate Court with directions to 
try the appeal before it on t[ie merits. The appellant will have his costs of this 
appeal. Other costs will abide the event. 

Appeal decreed and cause remanded. 

NOTBS. 

[ See the Privy Council decision in (1907) 35 Cal., aOa.] 


[ 22 All. 386 ] 

The 12th June, 1900. 

Present: 

Mr. Justice Burkitt and Mr. Justice Henderson. 

Chajju.Defendant 

versus 

Umrao Singh and others.Plaintiffs.* 

Civil Procedure Code, section 13 —Res judicata— Under what circum¬ 
stances a decision may be res judicata as between defendants — 

Civil Procedure Code, section 5M. 

Where an adjudication between defendants is necessary to give the appropriate relief 
to the plaintiff, the adjudication will be rta judicata between the defendants as well as 
between the plaintiS and defendants. But for this [887] effect to arise there must 
be a conflict of interest between the defendants and a judgment deflning'the real rights and 
obligations of the defendants inter se. Without necessity a judgment will not be res judicata 
amongst defendants, nor will it be res judicata amongst them by mere inference from the 
fact that they have been collectively defeated in resisting a claim made against them as a 
group. Ramehandra Narayan v. Narayan Mahadev, (1886) l.L.R., 11 Bom., 216; Ahmad AH 
V. Najabat Khan, (1895) l.L.R., 18 All., 65, and Madhavi v. Kelu, (1892) I. L. R., 16 Mad., 
264, followed. Bishnath Singh v. Bishestiar Singh, Weekly Notes, 1891, p. 34, referred to. 

Section 544 of the Code of Civil Procedure does not, unless the decree itself proceeds on a 
ground common to all the defendants, enable an appellate Court to decide, upon a ground 
which it considers to bo common to all the defendants, an appeal preferred by some only of 
such’defendants and to reverse the decree of the Court below in favour of all the defendants. 
Puran .uihl v. Krant Singh, (1897) I. L. R., 20 All., 8, referred to. 

The facts of this case sufficiently appear from the judgment of the Court. 

Pandit Sundar Lai, for the Appellants. 

Babu Jogindro Nath Chaudhri (for whom Bahu Satish Ghandar Banerji), 
for the Respondents. 

Henderson, J.— In 1870 one Sheo Singh died leaving a widow, Musamraat 
Golab and two grandsons, by a deceased daughter, named Ganga and Jamna. 
In 1876 his widow died. It was alleged that Sheo Singh at the time of his 
death was possessed of a portion of a iiouse in which he, and after him bis 
widow, resided. 

In 1877 his nephews, the sons*of a deceased brother, instituted a suit 
in which they alleged that they had been joint with Sheo Singh and claimdd 

• Second Appeal No. 854 of 1897, from a decree of Babu Jai Lai, Additional Subordinate 
Judge of Meerut, dated 31st July 1897, confirming a decree of Babu Udit Narain Singh, 
Additional Munsif of Meerut, dated the 26th November 1896. 


9 ALL.—117 
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11 *. im from the portion of the house 

to eject Cha]]u. the was'the brother of Musammat Golab. 

said to have been bheo ^ing 1 . admitting’that he was in Rossession, 

and the plaintiffs in tliat suit, while aum ^ , bv Sheo Sinch and 

averred that he had merely been allowed out of grace by Hheo Singh and 

Musammat Golab to live in the house. 

Ghaiiu, in his written statement, in the first place, pleaded 
plaintiffs had no right to sue, as the two 

were the heirs of Shoo Singh, fie further pleaded that ^ J 

was his ancestral property, and tiiat it had been in lo po . 
and his predecessors in title for upwards of a hundie yeais. 

[388] Upon that written statement being filed Ganp and Jamna were 
added as defendants. They in their written statement alleged (1) that they, 
and not the plaintiff.s, were entitled to the property in suit as the of Sheo 

Singh, as Sheo Singh had never been joint with the plaintins , and {A) that 
the property in suit belonged to Shoo Singh. They also stated that when the 
suit was instituted they liad themselves been aliout to take pioceedings 
against their co-defendant to obtain possession of the property. 


Having regard to tlio manner in which Chajju put forward his defence and 
to the fact that ho was the brother of the grandmother of his co-defendants, it 
is diflicult to avoid the suggestion that ho was really colluding with them to 
defeat the plaintiffs’ suit, and that his claim to the property in suit was put 
forward to meet the plaintiffs’ case if the other ground should fail. 


The defendant CImjju being in possossion, the only real and substantial 
issues were wbotiior the plaintiffs had a title better than that of the defendants, 
and if so, whotlior they liad been in possession within 12 years from the 
institution of the suit. 


Tlio Munsif on the 24th November 1B77, gave the plaintiffs a decree 
having by his judgment found (l) that tho plaintiff’s had been joint with Sheo 
Singh and wore therefore entitled to the property in suit in preference to his 
grandsons, (2) that the property in suit belonged to Sheo Singh, and (3), that 
Chajju’s possession had been merely permissive. Against that decree Ganga 
and Jamna appealed, hut, ponding the hearing, Jamna withdrew from the 
appeal. Chajju did not appeal and was not made a party to the gippeal pre¬ 
ferred by his co-defendants. 

Tho appeal was decided on tlie 20th May 1878, when the appellate 
Court, being of opinion that the plaintiffs had never been joint wi^ Sheo 
Singli and wore tlioreforo not entitled as against Ganga and Jamna to the 
property of Sheo Singh, set aside tho decree of tho Munsif and dismissed 
tho suit. 

On the 20tli February 1890, Ganga and Jamna having in the meantime 
died witliout leaving issue, tho present plaintiffs-respondents w’hoare the repre¬ 
sentatives of a deceased brother of tho father of Ganga and Jamna, instituted 
the present suit against Cliajju to recover possession of the property which 
had been the subject-matter of fcho previous suit on the ground that it 
[389] belonged to Sheo Singh, whoso heirs they claimed to be. A description 
of the portion of the house claimed is given in tho prayer of their plaint. The 
plaint alleged that Chajju had continued td remain in permissive possession or 
oftcupation until a °hort time before tho institution of the suit, when the 
plaintiffs called upon him to give up possossion and he refused to do so. 

Chajju set up tlie defence that tho property was his ancestral property and 
Jiad been in his possession for more than 12 years a^lversely to tho plaintiffs, 
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tn the lower Courts various issues were raised, but not determined, as 
both Courts were of opinion that Chajju not having appealed against the 
decree of the 24th November 1877, in the previous suit, was not bound by the 
decree of the 20tb May 1878, which, setting aside that decree, dismissed the 
suit. They considered that Chaiju was still bound by the decree of the 24th 
November 1877, against which he had not appealed, and that as between 
Ch§iju and his co-defendants Ganga and Jamna, and through them the 
plaintiffs-respondents, the findings (l)that the property in suit belonged to Sheo 
Singh and not to Chajju, and (2) that Chajju had merely been in permissive 
possession were res adjudicata. The first Court accordingly made a decree 
dismissing the suit and the Lower Appellate Court confirmed that decree. 

In my opinion the lower Courts were wrong in treating these as res 
adjudicata. 

We were referred to a Full Bench decision of this Court in S. A.'830 of 
1886, in which it was broadly laid down by Edge, C. J., that there can be no 
res adjudicata between co-defendants. For the purposes of that case it was 
unnecessary to lay down any principle in terms so very general. It was 
sufiBcient for the Court to have held that in the case before it the plea of res 
adjudicata was a bad plea, and I am not disposed to accept the broad proposi¬ 
tion laid down by the Full Bench. Moreover, I find in a later case Bishnath 
Singhv. Bisheskar Singh, Weekly Notes, 1891, p. 31, Edge, C. J., admitted that 
in exceptional cases there might be r«s between co-defendants. Wo 

are therefore not pi-ecluded by the Full Bench decision from considering the 
only [390] question raised before us, namely, whether the appellant Chajju 
was precluded from going into the defence raised by him by reason of section 
13 of the Code of Civil Procedure. 

In Bamchandra Narayan v. Naraijan Mahadeo, (1886) I. L. R., 11 Bom., 
216, the rule as to res adjudicata between co-defendants was thus stated :— 
"Where an adjudication between defendants is necessary to give the appro¬ 
priate relief to the plaintilt, the adjudication will be res judicata between the 
defendants as well as between tlio plaintiff and defendants. But for this eff’eot 
to jirise, there must be a conflict of interests between the defendants and a 
judgment defining the real rights and obligations of the defendants inter se. 
Without necessity, a judgment will not be res judicata amongst defendants, nor 
will it bo res judicata amongst them by mere inference from the fact that 
they have been collectively defeated in resisting a claim to a share made against 
theih as a group” (p. 220). The rule so laid down was .accepted by this Court 
in a icoent case - Ahmad Ah v. Najabat Khan, (1895) I. L. R., 18 All., 65, and 
by the Madras Court in the case Madhavi v. Kclu, (1892) I.L.R., 15 Mad., 264. 

It has been contended that that rule applies in the pi'esent case. It is 
said that in the former suit there w'as a conflict of interests between Chajju and 
his co-defendants, and that it was necessary for the adjudication of the plaintiffs’ 
rights to adjudicate upon the rights and intei’ests of the defendants inter se. 
Now it must be borne in mind that Ganga and Jamna were added as defend¬ 
ants in consequence of the first plea raised by Chajju himself to the effect that 
they were the real heirs of Shoo Singh, and not the plaintiff's. It was therefore 
common ground with all the defendants that if the property in suit belonged 
to Sheo Singh, Ganga and Jamna, and not the plaintiffs were entitled to 
it. The plaintiff’s were admittedly out of possession, and the defendants 
who challenged their title wore entitled to remain quiet and put them to proof 
of that title. It is true that the Munsif found, not only that the plaintiffs 
had proved their title to the property, but also that Chajju had merely been 
in permissive possession or occupation. The former finding was a complev 

m 
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. nlaintiffs were heirs of Shop Singh and 

ending amounting to a Singh, and no doubt it involved the 

£820 that the property belongod to Sheo^g..^.^^^ 

lurthor finding that the claim t P 

ancestral property failed, but t e ^ further question, namely, 

possession or occupation was 0 > adverse possession for 

whether Cha)ju, as allogoa question in a sense was qnly 

upwards of 12 y®®''® I'd pq the property had been ascertained, mas- 

material when the af'^^tive to the question would have afforded a 

much as an answer in the a^rm ^ moment it appeared that 

complete defence to ^he pla^nti e . ^ere the heirs of Sheo Singh and 

the plaintiffs, and not defence, Ganga and Jamna were no longer 

it was necessary to go ^ , ■ whether the property was Sheo 

interested in the adjudication or had not been in adverse 

Singh’s or Chajju s. or whet lor Munsif having come to the oonolusion 

possession for upwards of 12 j am unable to see 

that Ganga and opon the rights and interests of the defend- 

present case, pleading and being allowed to 
nrove X’t the proportv in suit is his ancestral property, and has been in his 
p^esl^ for upwards of 12 years adversely to the plamtiffs-respondents. 

Apart from those cons/derations, .it has also been contended that the 
A the Munsif of the 24th November 1877, in the former suit no longer 
exists and doubtless as hetwoon the plaintiffs in that suit and tho plaintiffs 
in tlio present suit it certainly does not exist, as tho former and the predecessor 
in title of tho latter wore all parties to the decree which set it aside. 


Chajju did nob appeal, hut the appeal preferred by his co-defendants was 
based upon a ground cvimmon to all the defendants, namely, that assuming 
the property in suit to have been Sheo Singh’s, tho plaintiffs were not entitled 
to succeed. The appeal prevailed upon that ground, and had Chajju joined in, 
or been made a party to, the appeal, it is impossible to conceive that the Riding 
of the appellate Court could have been otherwise than it was. The appeUq.te 
Court finding that tho plaintiffs had [392] failed upon a ground common, 
not only to tho dofondants who appealed, but also to the other defendant who 
had not appealed, set aside the decree of the Munsif entirely and dismissed 
the suit, lb has been urged tliat, having regard to tho terms of section 544 of 
tho Code of Civil Procedure, the Court ought not to have dismissed ^he suit. 
That section applies whore the decree against several defendants proebuds on 
any ground common to all the dofondants and only some of such defendants 
appeal. It does not, unless tho decree itself proceeds on a ground common 
to all tlio defendants, enable an appellate Court to decide upon a ground 
which it considers to bo common to all the defendants, an appeal preferred by 
some only of such defendants, and to reverse the decree of the Court below 
ill favour of all the defendarits—see Pui'<x?r Mdl v. HTHTit (1897) I. L. K., 

20 All., 8. We must see, therefore, whether tho decree of the Munsif proceed¬ 
ed upon a ground common to all the defendants. That decree in so far as it 
proceeded upon tho ground that the plaintiffs in the former suit were entitled to 
the property of Sheo Singh, proceeded upon a ground common to all the defend¬ 
ants, because it was the case of all tho defendants that if the property was Sheo 
Singh’s tho plaintiffs were not entitled to succeed. But it is said that the decree 
necessarily proceeded also upon the further ground, namely, that the property 
was Sheo Singh’s, and not Chajju’s as claimed by him. That seems to be so, and 
. that ground is one which certainly was not commpu to both sets of defendantSi 
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tod t am therefore inclined to think that section 544 of the Code of Civil Pro¬ 
cedure was not applicable tp the case, though, having regard to the first plea 
of Chajita in the lower Court, it is not easy to see how the appellate Court, 
when it found that the plaintiffs were not the heirs of Sheo Singh, could 
logically do otherwise than dismiss the suit. The point is not free from difficulty, 
but it is not necessary for the purposes of this judgment that I should decide 
the. point, as I have already come to the conclusion that even if the decree of 
the 24th November 1877 be treated as subsisting quoad the defendant Chajju, 
it cannot be put forward as a bar to the defence pleaded by him. 

[898] In dealing with tho question of res adjudicata the lower Courts, as 
I have already shown, have trnated the decree of the 24th November 1877, as 
res adjudicata, not only as to the property in suit being Sheo Singh’s, but as to 
the possession of the defendant Chajju being permissive, and they have not 
allowed the question of adverse possession to be gone into. They have held 
that that decree shows that the possession of Chajju was permissive, and 
inasmuch as they considered nothing had been proved to show that that posses¬ 
sion had since become adverse, they held that this suit was not barred by 
limitation. 

Both Courts seem to have lost sight of the fact that in the former suit in 
1877 Chajju in his written statement distinctly put forward an adverse claim 
to the property now in suit, claiming it as his ancestral property, and that 
Ganga and Jamna in their written statement stated that owing to an adverse 
claim made by Chajju they had boon about to bring a suit against him 
for possession when the former suit was instituted. Both of these 
written statements have been put in evidence in the present case, and in the 
face of them it would be hard to say that Chajju’s possession, if it has conti¬ 
nued since 1877, was not adverse to Ganga and Jamna and to those who now 
claim through them. 

Under these circumstances I would set aside tho decree appealed against 
and remand the case to the first Court to try the case generally on its merits. 

Burkitt, J • —I concur. The appeal is allowed and the record is remanded 
under section 662 of the Code of Civil Procedure through the Lower Appellate 
Court to tho Court of First Instance to be placed on the file of pending suits 
and decided according to law. The costs of tho two lower Courts and of the 
appeal in this Court will abide the event. 

. Appeal decreed and cause remanded. 

^ MOTES. 

(Similar tosts for res judicata as between parties arrayed on the same side were laid 
down in (1911) 36 Bom., 207 ; (1914) 38 Bom., 438 ; (1901) 31 C.nl., 96 ; 1909) 36 Cal., 
193 ; (1906) 29 Mad., 616 ; (1907) 30 Mad., 447.] 
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LACHHMAN DAS V. 


[894] The 12th June, 1900. 

Present: 

Mr. Justice Burkitt and Mr. Justice Henderson. 


Lachhman Das.Plaintiff 

versus 

Dallu and others.Defendants.'^' 

Hindu Latu-Joint Hindu family—Joint family property sold in execution 
' of a decree on a mortgage against the father alone Decree satisfied Subse- 
fiuent recovery by the sons of part of the mortgaged property Remedy of 

mortgagee. 

A mortgagee held a mortg igc of joint f.uiiily property given by tho father alone. He 
sued on his mortgage without making tho .sous parties to the .suit, and having obtained a 
decree, brought the whole of tho joint fainily property to sale and purchaeod it himseU. 
This purchase, together with a further c.ash p.iyinont of Rs. 69, satisfied the mortgage debt. 
After the mortgage had been thus satisfied, tho .sons brought a suit for recovery of their 
shares in the joint famiJy property .amounting to one-fourth, and obtained a decree, and got 
possession of the property ci.iiuicd. The mortgagee then brought a suit against the sons to 
recover from them a share of tho mortg.ige debt proportionate to the share in tho joint family 
property owned by thorn. Held, that the original mortgage having become extinct the plain¬ 
tiff was entitled to a dt'creo for one-fourth of tho price realized by the mortgaged property 
at auction .sale and to recover the .s.nne by sale of tho interest of tho sons in the joint family 
property. Bkaiuani Prasad w . Kalla, (189.5) I. D. R., 17 All., 687, refortod to. Dharavi 
Singh v. Angan ha!, (1899) I. L. R., ill All., 301, followed. 

The facts of tliis caso sutliciontly appear from the judgment of HENDERSON, J. 


Mr. SinhO' and Munslii Gobmd Prasad, for tho Appellant. 

Pandit Baldeo Earn Dave, for tho Respondents. 

Burkitt, J.— It is unneoQsaary for me to state the facts in the case.’T^ey 
have been fully doalt with in the judgment about to be pronounced by my 
brother Hendku.son, wliicli 1 have liad an opportunity of perusing. 1 concur 
in holding, as was done in tiie case of Dharain Singh v. Angan Lai, (1899) 
1, Li. R., .^1 All., ijOl, that t)ie lien can ho enforced by sale of the respondents* 
interest in the mortgaged property by reason of tlie pious duty incumbent on 
them of paying their fatlior’s lawful debts. 


Tlie amount for which they are liable is Rs. 275, with interest as set 
forth by my brother iiENDKU,sON. 1 concur in the order proposed by him. A 
decree will he drawn up accordingly, giving the respondents six months from 
to-day, within which they can avoid sale by paying the sum now decreed against 
them. The appellant is entitled to proportionate costs in all Cofirts. 

[393] Henderson, J.— On the 5th January 1877, One Data Ram, the 
father of a Mitakshara joint family, executed a mortgage in respect of 114 
bighas in mauzaPular, in favour of the plaintiff-appellant to secure the sum of 
Rs. 09-8 with interest. That sum. it was stated by the plaintiff in his plaint in 
the present suit, was voquirod for the purpose of paying Government revenue, 
und tins statement, though not admitted, was not denied in tho written state¬ 
ments of tho defendants. 


f Ar Kvana, Eaq.’,'District "judge 

of dated the loth Septcmhi.r 1897. reversing a decree of Rai Anant Ram Subordi- 

Judge ol Aligai'b, duted the dltit March 1897, • ^ 
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On the 16th August 1887, the plaintiff, in a suit brought by him on the 
mortgage against Data Bam alone, obtained a decree for sale of the mortgaged 
property, aind on the 22nd November 1888, after the death of Data Bam, the 
property was sold under the decree and purchased by the plaintiff himself for 
Bs. 1,100, and the sale was confirmed on the 8th January 1889. 

It is important to note that the decree of the 16th August 1887 was for 
Bs. 1,129, including costs, to which was added interest at G per cent, per annum 
on Bs. 1,000 for six months, as ordered by the decree, making a total of Bs. 1,159. 
It has been found in the present suit, that nftor giving credit for theBs. 1,100, 
the price fetched by the mortgaged property when sold, the balance of Bs, 69 
was actually paid off. The decree of the IGth August 1887 was therefore 
satisfied, as has been found by the Lower Appellate Court. 

On the 28tyi July 1896, however, the defendants-respondents, who are the 
sons of Data Bam, brought a suit against the plaintiff-appellant, alleging that 
as they were not parties to the decree of the 16th August 1887, they were not 
bound by that decree, nor was their one-fourth share in the mortgaged property 
aflfeoted by the sale under tliat decree, and on the 15th September 1896 they 
obtained a decree for possession of their one-fourth share on the sole ground 
that they were not parties to, and therefore not hound by, the decree of the 
16th August 1887. 

It appears that the sale of the mortgaged property on the 22nd November 
1888 was made in proceedings in execution had against the respondents. Data 
Bam having died in the meantime, and that in such proceedings they did not 
object that the mortgage debt was one for which they wore not liable, or that 
they were not bound by the decree, but, in my opinion, an objection [396] of 
this nature could not have been entertained by the Court executing the decree, 
as the duty of that Court was confined to giving effect to the decree as it stood, 
and did not justify it in taking into consideration the question whether it was 
valid or binding upon the sons of the judgment-debtor or affected their interests 
in the property directed to be sold. 

The decree of the 15th September 1896 was one of many decrees obtained 
und^r somewhat similar circumstances in this Province on the strength, it is 
said, of a decision of a Full Bench of this Court in the case of Bhawani Prasad 
v. Kallu, (1895) I. L. B., 17 All., 537, in whicli it was held that a mortgage 
decree in a suit upon a mortgage against a mortgagor who is the father of sons 
in an undivided family governed by the Mitakshara, is not binding upon the 
’ 3on8,*of whose existence and interest the plaintiff mortgagee had notice, unless 
joined ..jJ parties to the suit, and that the sons if not made parties may sue 
for a declaration that the decree-holder is not entitled to sell, in execution 
of his decree for sale, the interest of the sons in the property comprised 
in the mortgage, although the sole ground of their suit is that they were not 
parties to the suit by the mortgagee. The decision in that case turned mainly, 
if not entirely, upon the interpretation which the Full Bench put upon section 
85 of the Transfer of Property Act. 

As in the case of Bhaiuani Prasad v. Kalin, (1895) I. L. B., 17 All., 537, 
it was not alleged in this suit or in the suit brought by the respondents against 
the appellant that the debt of the father was tainted with immorality or impiety. 
Before the passing of the Transfer of Property Act a decree upon a mortgage 
against a Hindu father passed in the absence of his sons was a good and valid 
decree, and it was always considered, and by some of the High Courts iu India 
it is still considered, that a sale under such decree was so far good 
against the sons that it could only be impeached in a suit brought by 
them if it could be shown that the debt did not exist or had been incurred ’ 
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, 1 imninns DurDoaes. According to the deoisipn in the ease 

for immoral or j. i,. b., 17 All., 637, the sons may 

ft^Teokred that their interests’were not affected hy the 
sue to have ^ cage where the property was sold and pnrohased by 

[ 897 Tthfdlcree-holder himself, the sons have obtained a decree for possession 
of their shares of the mortgaged property. 

The decree of the 15th September 1896 has never been impeached.'and 
apart altogether from the fact that this Court is hound by the decision of the 
M Bench so far as it goes, it must be taken to have been rightly made. 

The present suit, wliich is a suit by the mortgagee against the sons of Data 
Ram was instituted on the !24th September 1896, and, except for the fact that 
the plaint recites the former suits and proceedings to which I have referred, 
the suit in form is an ordinary mortgage suit against the sons of Data Ram upon 
the original mortgage. Notwithstanding the decree obtained by him upon tbe 
mortgage and the proceeding and salts had thereon, the plaintiff treats the 
mortgage as still subsisting and claims that there is due upon an account 
being taken on the mortgage in the usual way the sum of Rs, 7,777. Against 
that sum ho gives credit for the sum of Rs. 1,100 paid by him for the property 
when sold under his decree, and he claims to be entitled in consequence of his 
having been deprived of one-fourth of the property purchased by him to a one- 
fourth share of the balance, or Rs. 1,669 after giving credit for Rs. 150, the 
amount of profits which he admits having realized while the defendant’s one- 
fourth share was in his possession. He, however, relinquishes a small sum, and 
the actual amount wliioh he now claims is Rs. 1,500, and he seeks to enforce 
the payment of this sum by the sale of the one-fourth share of the defendants. 


I have already drawn attention to the finding that previous to the suit by 
the respondents, the mortgage decree had been fully satisfied, and it is only 
because the plaintiff has since been deprived of a one-fourth share of the mort¬ 
gaged property which he liimself purchased for Rs. 1,100, that he is now able 
to say that any portion of the debt has not been discharged. In my opinion 
the original mortgage no longer exists, and if there is stilloutstanding a portion 
of the debt duo upon the decree against Data Bam, then the respondents as 
sons of Data Ram are liable to that extent for the debt of their father, as they 
do not allege that the debt was one from which they could claim to be relieved. 
It is clear, I think, that but for the whole mortgaged property, including the 
[3983 interests of the respondents, having been sold, the mortgage decree could ' 
not bo taken to have bean satisfied. It would not be unfair to d<»K;'?t one- 
fourth from the Rs. 1,100 which was paid for the whole property and take the 
balance Rs. 825 as the amount for which credit should have been given, leav¬ 
ing Rs. 275 still outstanding as a debt, for which the respondents are still 
liable. The plaintiff is not entitled, as he has sought to do, to treat the mort¬ 
gage as if it were still subsisting, and to take the account upon it from the 
beginning and after giving credit for the Ra. 1,100 paid by him on the 22nd 
November 1888, and the sum of Ra. 150, the profits alleged to have been 
realized by him from the share of the defendants while it was in his poaaesaion, 
to say that the balance found upon the account on the footing of the mortgage 
as if subsisting is still due. 


, Tbe sum of Rs. 275 became an outstanding debt as from the date of the 
respondents’ decree declaring them entitled to possession of their one-fourth 
share, and it will carry such interest, if any, as was allowed on tbe principal 
amount of the mortgage decree. For this amount the respondents are undoubt¬ 
edly liable to the plaintiff. Their father had full power to charge their interest 
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in fcbe morfijgagied property for the debt, and nothing has taken place to discharge 
tbeir interest from the mortgage lien. 

The only point which remains to be determined is whether in this suit tb^ 
lien can be nnforeed, and on this point we have been referred to the case of 
Dkaram Singh v. Angan Lai, (1899) I. L. B., 21 All., 301, where such a lien 
was enforced. The facts of the case are not distinguishable from those of the 
present case, but the point now before us did not directly arise, as no objection 
was raised as to the form of the decree of the Lower Appellate Court which direct¬ 
ed the property of the defend&nts to be sold to meet the claim. This appears- 
from the following observations in the judgment of the Court:—"The plaintiffs- 
are therefore entitled to claim the amount decreed to them. No objection was 
taken in argument to the form of the decree in the Court below.” There is 
nothing in the decision of the Full Bench which prevents a mortgagee who 
has sued a Hindu father in the absence of his sons from subsequently 
bringing a suit to enforce his mortgage against the interests of the [899] sons 
in jthe ancestral property, and I am unable to see why the plaintiff here should 
not be entitled to enforce the lien against the respondents’ interest in the mort¬ 
gaged property on theground of their pious obligation to pay their father's debts. 

The decree of the Lower Appellate Court dismissing the plaintiff’s claim 
ought, I think, to be set aside, and there ought to be a decree in favour of the 
plaintiff for Bs. 275, with such interest, if any, thereon, as may have been given 
by the decree of the 16th August 1887, from the 15th September 1896, and in 
default of the respondents paying the same by a day to be fixed, their one-fourth 
share in the mortgaged property should be sold in satisfaction of the claim. 

Appeal decreed. 


NOTES. 

I This was followed in (1902) 26 All,, 162. See also (1903) 7 0. C., 137 ; (1907) 11 C. W. 
N., 403 : 8 0. L. J., 315 ; (1907) 6 0. L. J., 612 : 12 0. W. N., 107.J 
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9 The 16th June, 1900. 

Present: 

Mb. Justice Knox, Acting C. J., and Mr. Justice Blair. 

Dalel Singh and others.Judgment-debtors 

■ . versus 

' Umrao Singh and others.Decree-holders.* 

Civil Procedure Code, section 294—Application by the decree-holder for leave to 
hid at a sale in execution of his decree—Limitation —Act No. XV of 1S77 
{Indian Limitation Act), Sch. ii, Art. 179 {4)—Execution of decree. 

Held, that an application for leave to bid at a sale in execution under section 294 of the 
Code of Civil Procedure is an application to take some step in aid of the execution of the 
decree within the meaning of art. 179 (4) of the second schedule of the Indian Limitation 
Act, 1877. Bansi v. Sikree Mai, (1890) 1. L. B., 13 All., 211, followed. Baghunundun Misser 
V. Rally Dut Misser, (1896) 1. L. B., 23 Cal., 690, dissented from. 

Tbs facts of this case sufSciently appear from the judgment of the Court. 

Babu Harendra Krishna for the Appellant. 

Mr. W. M.. Colvin for the Bespondent. 

* First Appeal No. 18 of 1900, from a decree ef Mr. A. Bahman, Subordinate Judge of 
Heernt, dated the 6tb January IgOO. 
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Knox, Aotintf C.J., and Blair, J.— The sole point with which we have to 
deal in this appeal is, whether the application for ‘execution which ^ros passed 
on the 19th November 1889, is oris not barred by limitation. TheOourt 
below taking in aid an application by the judgment-creditor, dated the oth 
January 1896, has decided that it was not so barred. ^ The contention 
£4003 before us on behalf of the appellant is that the application just named is 
not an application which saves the running of time against the decree-holder. 
The application was one made by the decree-holder asking for permission under 
section. 294 of the Code of Civil Procedure to bid for or purchase the property 
put up for sale. This Court has already held in the case of Bansi v. Sikree Mai, 
(1890) I. L. R., 13 All., 211, that the making of such an application is a step in 
aid of execution within the meaning of clause 4, No. 179, soh. ii of Limitation 
Act No. XV of 1877. The Lower Appellate Court acted therefore perfectly 
rightly, and was bound to follow that precedent. The learned vakil for the 
appellant asks us to lay down the opposite of this ruling on the ground, firstly, 
that this decision is the decision of a single Judge which he alleges has not 
been followed; secondly, on the ground that the Calcutta High Court in tbe 
case of Raghunundun Misser v. Rally Dut Mi&&er, (1896) J. L. E., 23 Cal., 690, 
have ruled otherwise. There is no authority for the allegation that the ruling 
of this Court in I. L. R., 13 AIL, 211, has not been followed ; the presumption 
is the other way. It is undoubtedly a matter to be regretted that different 
views should be taken on this point by different High Courts, but the question 
we have to decide is whether an application put in under section 294 of the 
Code of Civil Procedure is or is not an application in accordance with law to 
the proper Court to take some step in aid of execution of the decree. With the 
utmost respect for the learned Judges who have held otherwise, we fail to see 
how such an application can bo held to lie outside the words wo have just 
quoted. The fact that a decree-holder is prepared to bid for property and is 
anxious to purchase is, in the absence of a fraud which cannot be presumed, 
distinctly an act which modifies the conditions of the sale to the obvious benefit 
both of the decree-holder and the judgment-debtor, and brings the decree with¬ 
in nearer distance of complete execution and satisfaction. In many oases it 
does make the difference between complete satisfaction and partial satisfaction. 
There are indeed three steps. There is the step of the application which the 
decree-holder makes ; there is the step taken by the Court of granting permission, 
and there is the [401] further step which the decree-holder again takes of 
availing himself of such permission by bidding at the sale. 

The application before us was an application in accordance witt Jaw to 
the proper Court to take the step of granting permission, which step, in 
ordinary circumstances, would bo a distinct step taken forward in aid of 
execution of the decree. For these reasons we give our approval, and adhere 
to the view which has hitherto been the view of this Court. We dismiss the 
appeal with costs. 

Appeal dismissed. 


NOTES. 

t Application for leave to bid was treated as a step-in-aid of execution in (1900) 22 All. 
399; U897) 21 Bom., 331 ; (1905) 8 O. C., 161, but not in (1905) 30 Cal., 761 ; (1912) P. R.,. 
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’The 28th June, 1900. 

Present; 

Mb. Justice Knox, Acting C. J., and Mr. Justice Blair. 

Pahalwan Singh and others.Judgment-debtors 

versus 

Narain Das..«..Decree-holder." 

Execution of decree—Civil Procedure Code, section 230—Decree for payment of 
money—Hypothecation decree—Construction of document, 

A decree was passed on the 5th March 1384, based on a compromise between the parties. 
The decree was lor the payment of certain sums of money by instalments, and further went 
on to declare that “ The property in the bond remains hypothecated as before. The defond- 
anfis have no power to transfer it. If any other person brings to sale the hypotheoated 
property in satisfaction of the debt due by the defendants, the plaintiff shall have power to 
take out execution of the decree without waiting for the instalments, and to cause the 
hypothecated property to be sold by auction.” Held, that this was not a simple decree for 
the payment of money such as would come within the purview of section 230 of the Code of 
Civil Procodure. Janki Prasad v. Baldeo Narain, (1876) I. L. R., .3 All., 216, distinguished. 
Chundra Nath Dey v. Burroda Shoondury Ghose, (1895) I. L. R., 22 Cal., 813, and Lai Behary 
Singh v. liabibur Rahman, (1898) I. L. R., 26 Cal., 166, referred to. 

The respondents in this appeal held a decree against the appellants, dated the 
5th March 1884. The decree had been passed on a compromise, and was, in 
the first instance, a decree for the payment of certain sums of money by 
instalments; but it further contained a provision, quoted verbatim in the judg¬ 
ment of the Court, as to the maintenance of a lien on certain property and a 
power to the decree-holder to sell the hypothecated property by auction. On 
the 5th December 1896, an application for execution was made, which proved 
infruotuous, and was struck off on [4023 the 1st April 1897. The present 
application for execution was made on the 30th November 1899, and was 
resisted on the ground that execution of the decree was barred by limitation, 
regard being had to section 230 of the Code of Civil Procedure. The lower 
Court disallowed the objection and ordered execution to proceed. The judg- 
ment.-debtors appealed to the High Court. 

M’-.-i^shi Gobind Prasad for the Appellants. 

Babu Sital Prasad for the Bespondent, 

Knox, Acting G.J., and Blair, J.—The sole question which we have to 
consider is whether the decree, which was under execution in the Court below, 
is a simple money decree, or whether provision is made in it for something 
more. The appellant relies upon a Full Bench ruling of this Court, Janki 
Prasad v. Baldeo Narain, (1876) I. L. B., 3 All., 216, and contends that it is a 
simple money decree and no more. The circumstances under which the decree 
was obtained in Janki Prasad v. Baldeo Narain, (1876) I. L. B., 3 All., 216, and 
others and the case before us are very similar. In both cases the plaintiff had 
sued for a decree for sale. In both oases the dispute between them terminated 
in a compromise. In this case it was agreed that the plaintiff should realize^ 
his debt from his debtors by payment of a special sum within a special period 
and of the remainder by instalments. It further provided that if, after the 

* First Appeal No. 82 of 1900, from a decree of Pandit Rai Inder Narain, Subordinate 
Judge of Farrukhabad, dated the 20th January 1900. 
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payment of the first sum within the specified period, two successive instalment 
should remain in default, the plaintiff would be entitled to take out execution 
of the decree in a lump sum. After this follow the words which have given 
rise to this dispute and which we therefore quote here v«rbattm: The 

property hypothecated in the bond remains hypothecated as before. The 
defendants have no power to transfer it. If any other person 
the hypothecated property in satisfaction of the debt due by the defendaots 
the plaintiff shall have power to take out execution of the decree without 
waiting for the instalments, and to cause the hypothecated property to be 
sold by auction." If this decree be compared with the decree which was 
before this Court in Janki Prasad v. Baldeo Narain, (18V6) I. L. H., 3 All.,, 
216, it will be found that the terms hardly differ, and do not differ in any 
material point, beyond this, perhaps, that the decree before us is 
[403] a little more positive in granting the right to enforce execution by 
sale. There is however, this very important difference between the present case 
and the case of Janki Prasad v. Baldeo Narain, (1876) I. L. R., 3 All., 216, 
that while in the latter the terms of compromise were not embodied in the 
decree, and all that the decree did was to refer back to it and provide for pay¬ 
ment by instalments only, in the present case the terms of compromise have 
been incorporated into the decree and made part and parcel of it. In Janki 
Prasad v. Baldeo Narain, (1876) I. L. R., 3 All., 216, the learned Judges held 
themselves constrained by the terms of the decree and refused to look at what 
they considered might well have been the intention of the parties. In the 
present case we are under no such constraint. The terms of the decree 
before us undoubtedly go beyond the terms of an ordinary simple money 
decree and provide for sale under certain contingencies. It is true that the 
decree differs from a decree formally draw'n up under section 88 of the Trans¬ 
fer of Property Act. But we are satisfied that it was the intention of the 
parties and of the Court that if default was made in payment of instalments, or 
if any other contingency mentioned in the decree arise, the decree-holder 
should be entitled to proceed to soil upon the decree as it stands. Reference 
was made to the case of Chundra Nath Dey v. Burroda Shoondury Qhose, 
(1895) I. L. R., 22 Gal., 813. That case has been distinguished in Lai Behc^ 
Singh v. Habibur Rahman, (1898) I. L. R., 26 Cal., 166. We do not 


agree 


with the Court below in the view it took of the Allahabad case cited before it 
We are, however, of opinion that in spite of this the Court below came to a 
right conclusion. 


We dismiss the appeal with costs. 


Appeal dismiss^. 


NOTES. 

[See now C. P. C., 1908, O. 21, r. 20.] 
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[404] Thi 29th June, 1900. 

. Present: 

Mr. Justice Banebji and Mr. Justice Airman. 

Badri Das......'.Deoree>bolder 

versu$ 

Inayat Khan and anotiher.Opposite Parties.^ 

Aot No. IV of 1882 {Transfer of Property Act), Section 90—Execution of 

decree—Decree for sale on a mortgagee—Mortgaged property sold in 
execution of a decree held by a different mortgagee—section 90 

not applicable. 

In order to make the remedy provided by section 90 of the Transfer of Property Aot 
available, it is necessary that the mortgaged property should have been sold in execution of 
the decree held by the person applying for a further decree under section 90. Section 90 
does not apply where the mortgaged property has been sold under a decree held by some 
other person. Muhammad Akbar v. Munshi Ram, Weekly Notes, 1899, p. 208, followed. 

The facta of this case sufficiently appear from the judgment of the Court. 

Pandit Moti Lai Nehru (for whom Pandit Mohan Lai Nehru), for the 
Appellant. 

Pandit Sundar Lai, for the Respondents. 

Banerji and Aikman, JJ.—This appeal arises out of an application for a 
decree under section 90 of the Transfer of Property Aot, which has been 
refused by the Court below. The appellant obtained a decree under section 88 
of the Transfer of Property Act for the sale of certain houses and ;;amindari 
property. He has caused the houses to be sold by auction, but not the 
zamindari property. He alleges that the zamindari property has been sold in 
execution of a decree obtained by another mortgagee upon a prior mortgage, 
and, on this ground he asks for a decree under section 90. This case, in our 
opinion, is fully governed by the ruling of this Court in Muhammad Akbar v. 
Munshi Bam, Weekly Notes, 1899, p. 208. As was pointed out in that case, 
a condition precedent to an application under section 90 is that the mortgaged 
property has been sold, that the proceeds of the sale are insufficient to 
discharge the mortgage and that there is a balance due to the mortgagee. 
Here<l.ud mortgaged property, by which we must understand the whole of the 
mortgaged property, has not been sold at the instance of the decree-holder, 
and therefore he is not entitled to obtain a decree ubder section 90. It is not 
enough [408] that a prior mortgagee has caused the zamindari property to be 
sold by auction. That such a sale has taken place is apparently due to the 
fault of the appellant himself. If he was a party to the suit in which the prior 
mortgagee obtained his decree, he ought to have redeemed the prior mortgage 
so as to make the mortgaged property available for the realization of the amount 
of his own mortgage. If, on the other hand, he was not made a party to the 
prior mortgagee’s suit, it is still open to him to redeem that mortgage, and 
having done so, he would be entitled to bring the zamindari property to sale 
for the realization of his own money. In any case, as the appellant has not 
caused the whole of the property mortgaged to him to be sold, h e cannot apply 

* Second Appeal No. 353 of -1898, from a decree of Kutiwar Jwala Prasad, Additional 
Judge of Aligarh, dated the 4th February 1898, confirming a decree of Munahi Qanga 
Prasad, Munaif of Bulandshahr, ^ated the 26th June 1897. 
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for a decree under section 90 of the Transfer of Property Act. This appeal 
must fail and is dismissed with costs. 

Appeal dismissed. 


NOTES. 

[ See, likewise, (1909) 31 All., 373 ; (1906) 33 Cal., 891 ; 
C.W.N.. 1039: (1909) 9 I. C., 403 rOudh) ; (1913) 21 I. C., 
(portion of the property sold in England) ; in (1903) 26 All,, 


(1913) 18 C.L.J,, 133 ; (1918) 17 
283 (Oudh); (1906) 28 All., 660 
25, this was distinguished.)* 


[ 23 All. 408 ] 

The 14th June, 1900. 

Present; 

Mr. Justice Knox, Acting Chief Justice, and Mr. Justice Blair. 

Hafiz Abdul Rahim Khan.Applicant 

versus 

Raja Hari Raj Singh.Opposite Party.’*' 


Scheduled Districts Act {No. XIV of 1874), section 6 — Buie 17 of the Kumatin 

Rules, 1894 — Code of Civil Procedure, sections 662, 564 — Right of appeal 
against order under section 562 — Order of remand where decision of 
first Court was not confined to preliminary point. 

Where the Deputy Commissioner of Naini Tal decided that a suit was barred by limita< 
tion, but at the same time also came to a definite decision on each of the other issues, and 
the Commissioner in appeal, setting aside the finding as to limitation, remanded the case 
under section 562 of the Code of Civil Procedure. 

628 

Held, that under Government Notification No. ran dated 27th June 1894, 

vii-oDy xj 

Rule 17, an appeal lies from such an order of remand. Saiyid Muehar Eouein v. 
Hussamat Bodha Bibi, (1894) I. L. R., 17 All., 112, referred to. 

Beld further that the suit between the parties not having been confined by the Deputy 
Commissioner to the perliminary point, it was not, under sections 562, 564, of the £ode^of 
Civil Procedure, open to the Commissioner to make an order under section 562. 

The facta appear sufficiently from the judgment of the Court. 

[406] Pandit Sundar Lai, for the Applicant. 

The Government Advocate (Mr. E. Chamier) as arniCMs curia. 

Knox, Acting, C.J., and Blair, J.— The Government on the appli^ion of 
Hafiz Abdul Rahim Khan, a party to the suit— Baja Han Raj Singh v. Hafiz 
Abdul Rahim Khan —has referred to this Court for report and opinion an 
order passed by the Commissioner of Kumaun on the 25th October 1897, on the 
ground that it seems open to objection. The objection is thus stated:—“ The 
judgment of the Commissioner, dated the 25th October 1897, after deciding 
various points in the plaintiff’s favour, remanded the case under section 562 
of the Code of Civil Procedure.” *' The Government is advised that this is a 
most material irregularity.” Upon the reference coming up for hearing it was 
brought to our notice that Raja Hari Raj Singh, the opposite party, had long 
been dead and that no one had been substituted on the record of the case. 
Under these circumstances we directed the Registrar to ascertain from the 
Government whether they still require any report and opinion. As the Govern- 
n^nt still requires a report and opinion, we have no alternative but to furnish 

‘Miscellaneous Reference, No. 302 of 1899. 
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it: no doubt the legal advisers of the Governmetnt will certify to the Govern' 
nsent how far our opinion and report under these oiroumstances can forna the 
basis of any effective order.* With that we are not concerned and we express 
no opinion. We have heard the counsel for Hafiz Abdul Bahim Khan ; we 
have heard the learned Government Advocate who has kindly appeared as 
amicus curia in the case. The suit between the parties is descrihed in the 
Court of First Instance as a suit for cancellation of so much of a sale-deed as 
injuriously affected the plaintiff and for possession over one acre of land. In the 
Deputy Commissioner’s judgment the pleadings are set out, and five issues are 
framed. One of those issues, namely, the third, raises the issue of law as to 
whether the suit was or was not time-barred. The decision of the Deputy 
Commissioner was to the effect that the suit was time-barred. The remaining 
issues in this case were, however, considered, and a definite decision pronounced 
upon each one of them. In appeal the learned Commissioner dealt with the case 
in what was certainly a rather extraordinary way. He called for further in¬ 
formation, and [407] himself inspected the area in dispute. After this he 
remanded the case under section 562 of the Code of Civil Procedure, evidently 
setting aside the judgment of the lower Court upon the preliminary point as to 
whether the suit was or was not time-barred. It is from this order under 
section 562 of the Code of Civil Procedure that the present reference is made. 
Two questions arise for decision. The first as to whether it was the intention of 
the Government in the rules made hy them in exercise of the provisions of 
section 6, Scheduled Districts Act, that an appeal should lie from an order of 

628 

this description. Government Notification No. ,ttV dated 27th June 

Vil-5byj3. 

1894, Buie 17, in its language is wide enough to include such an order as this. 
Any final decree which may seem open to objection may be referred, and we 
have the authority of the Privy Council in the case of Saiyid Mmhar Bossein 
V. Mussamat Bodha Bibi and another, (1894) I. L. E., 17 All., 112, for holding 
that a remand order comprising the decision of a Court upon a cardinal issue of 
the suit, that issue being one which goes to the foundation of the case and which 
can never, while the decision stands, be disputed again, is a final decree. 
The next question is whether the decision of the Deputy Commissioner was 
one’ only upon a preliminary point, or whether it decided the other matters in 
issue. After reading the decision we have no doubt left. The suit between 
the parties'Was not confined by the Deputy Commissioner to the preliminary 
point of law, judgment was given on all the issues, and under these circum- 
starices, looking to the language of section 562 and the imperative language of 
section 1^64, it was not open to the Commissioner to make the order he did 
under section 562 of the Code of Civil Procedure. Our opinion is that that 
Prder was a bad one, and under ordinary circumstapees should have been set 
aside. If we had been dealing with the case as an appeal before us, it would 
have been so set aside, and the case would have been returned for disposal by 
the Court corresponding to that of the Commissioner for disposal according 
to law. 

Appeal decreed. 
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HABI BAH V. 


t408] The 27th June, 1900. 

Present: 

Mr. Justice Bubkitt and Mb. JusricE Henderson.. 

Hari Ram.Defendant 

versus 

Biahnath Singh....Plaintifif.* 

Hindu luw — L/iability of member of joint family though not made a party to 
the suit —“ Personal ” decree, meaning of. 

Whore a decree provided for the sale of specified property of a joint family and, in the 
«vent of the amount of the decree not being thereby satisfied, for the realization of the 
balance from the defendants personally : Held that a junior member of the joint family, who 
was liable for his share of the debt sued on, but who was not made a party to the suit, oould 
not successfully plead that the decree being a personal one in regard to the unsatisfied 
balance, be was not liable in regard to such unsatisfied balance. Beni Modho r.Baadeo Patak, 
(1890) I. L. R., 12 All., 99, nod Bhawani Prasad v. Kallu, (1696) I.Li. R., 17 All., 5SJ, 
referred to. 

The facts appear sufficiently from the judgment of the Court. 

Babu Jogindro Nath Chaudhri (for whom Babu Satya Chandra Mukerji), 
for the Appellant. 

Munshi Jwala Prasad (for whom Munshi Kalindi Prasad), for the 
Respondent. 

Burkitt and Henderson, JJ.—In this case the plaintiff-respondent before 
us, sought to have it declared that he was entitled to a one-fourth share of the 
ancestral property of the family, and further to have it declared that his one- 
fourth share in certain property which had been attached and advertised for 
sale was not liable to be sold. 

It appears that in 1885 a decree was obtained by the defendant- 
respondent upon a bond by which two houses of the joint family had been 
hypothecated. This bond was executed by the plaintiff’s father and unolp and 
other younger members of the family, not including the plaintiff, who was very 
young at the time, to secure a debt which had been incurred many years 
before by the plaintiff’s deceased grandfather, and a small sum advanced at the 
time of the execution of the bond. In a suit upon the bond to which the 
plaintiff was not made a party, a decree was given for Bs. 1,363, for principal 
and interest and costs, and it directed that this amount should be re aliz ed in 
the first instance by the sale of the two houses hypothecate^’' and 
that, in the event of the proceeds of sale not being sufficient to satisfy the 
[409] amount of the decree, the balance should be realized from the defend¬ 
ants personally. 

The two houses were sold, and, after the application of the sale proceeds 
towards payment of the decree, there remained a considerable balance. To 
recover that balance certain property of the joint family has been attached. 
The plaintiff objected to the attachment, but his objection having been disallow¬ 
ed, he filed the present suit, claiming that his one-fourth share in the property 
attached was not liable to be sold. The Lower Appellate Court has found that 
the original debt was contracted for the benefit of the family, and not for 
inamoral purposes, and that according to Hindu law the plaintiff was under a 

• Second Appeal No. 230 of 1898, from a decree of R. Qreeven, Esq., District Judge of 
Benares, dated the 17th December 1897, reversing a decree of Babu Nilmadhab Boy, Subor¬ 
dinate Judge of Benares, dated the 4th August 1897. 
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piouB obligation to pay the same. Having so found, the learned District Judge 
after referring to the case of Beni Madho v. Basdeo Patak, (1890) I. L. B., 12 
All., 99, in his judgment, goes on to say: —" If, therefore, I had to decide this 
matter u'pon principles of Hindu common law, I should dismiss this appeal 
without hesitation. In perusing the terms of the decree under section 90 (of 
the Transfer of Property Act), however. I notice that the relief granted in the 
event of non-realization by sale of the hypothecated property is specifically 
worded as personal against the then existing defendants. It is perfectly true 
that by reference to the plaint and the language of section 90 there 
does not appear to be sufficient reason for the limitation of the decree to a 
purely personal relief against the defendants ; ” and again he says : —“ This case 
is limited to the enforcement of a specific decree against the defendants, and I 
am compelled to hold that under its explicit wording it cannot be enforced 
against them." In our opinion the District Judge in his interpretation of the 
offect of a personal decree is wrong. The decree, so far as it provides for the 
recovery of the balance after the sale of the property hypothecated, is a personal 
-decree as distinguished from a decree which directs that the amount decreed 
IS to be realized by the sale of specific property. Under such a decree any 
property of the judgment-debtors may be attached and sold. 

The Lower Appellate Court rightly held, as a matter of law, that to be 
liable for the original debt it was not necessary that the plaintiff should have 
been a party to the suit in which the [410] decree was made ; but taking an 
erroneous view of the effect of the personal decree, it held that the plaintiff’s 
one*fourth share was not liable to be attached and sold. Having regard to the 
finding, however, that the original debt was not contracted for immoral pur¬ 
poses, and to the fact that the decree for the balance due after the sale of the 
hypothecated property, though a personal decree, might have been enforced 
against other property of the joint family belonging to the judgment-debtors, 
we think that the plaintiff's oue-fourth share in the property attached is liable, 
with the shares of the other members of the joint family, to be sold in execu¬ 
tion of the decree. 

Another question was raised in the Lower Appellate Court based upon the 
decision in the case of Bhawani Prasad v. JIaiiM,(lB95) I.L.R,, 17 All., 537. That 
case has no application to the circumstances of the present case. It was not 
alleged th^t plaintiff in the original suit upon bis bond had any notice of the 
existence or interest of the plaintiff who, at the time when the suit was insti¬ 
tuted, could not have been more than one or two years old. 

We set aside the decree of the Lower Appellate Court and restore that 
of t'tfb Court of First Instance. The appellant before us will have his costs in 
all Courts. 

Appeal decreed. 


NOTES. 

I See now to the same eSeot the Privy Gounoil decision in (1914) 36 All., 383.1 


9 Alitj.—119 
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THE MUIB MILLS CO., LTD., OF CAWNPOBB V. 

Ets &ii.iiq] 

The 29th June, 1900. 

Present: 

Mr. Justice Burkitt and Mr. Justice Henderson, 


The Muir Mills Company. Limited, of Cawnpore.Opposite Party 

versus 

T. n. Condon and A. Butterworth.Applicants.’*' 


Act VI of 1882 {Indian Companies Act), sections 29, 58, 92—Application to 
compel registration of transfers of shares—Discretionary power of Directors 

to refuse registration—Articles of A ssociation—Interference of the Courts. 

Whero tho Directors of a Company (the Muir Mills) refused to register the transfer of 
shares and relied on Article 21 of the Articles of Association which empowered the Directors 
to “ decline to register any transfer of shares to any person of whom they may for any 
reason disapprove.”-— * 

(1) Held, that it is not necessary under section 58 for the applicants to join their vendors 
in their applications. Rx parte Penney, (1872) L. R., 8Ch., 446, distinguished; Skinner v. 
City of London Marine Insurance Company, (1886) 14 Q. B. D., 882; London Rounders', 
(411] Association v, Clarke, (1888) 20 Q. B. D., 576 ; Paine v. Hutchinson, (1868) L. R., 3 Ch.* 
388; Ex parte Gilbert, (1892) I. L. R.. 16 Bom., 398, referred to. Ex parte Shaw, (1877) 2 Q. 
B. D., 463, followed. 

(2) Where it was found that there was a defect in the constitution of the Board of 
Directors, which was not cured by the Articles of Association : Held, that tho Court was 
not bound to dismiss tho application under section 58 on tho ground of its being premature, 
there having been no refusal to register by a properly constituted Board, but might treat the 
defence set up as a refusal, and deal with the application on the merits. 

(3) Where it was found that tho real objections entertained by the Directors to the- 
various transferees were (1) their connection as employes of the Cawnpore Woollen Mills 
with McRobert (tho Managing Direcior of the Cawnpore Woollen Mills) and the personal 
animosity existing between Johnson (the Managing Director of the Muir MillB)r and 
McRobert, and (2) the de.sirn of the Directors (of the Muir Mills) that McRobert should ftat 
add to his voting power at the mootings of the Company, and (3) that therefore the objec¬ 
tions wore not personal to tho applicants themselves. Held, that where the Articles <Sf 
Association give a discretionary power to the Directors to refuse to register a transfer, and 
it appears that the Directors have 6o«a fide considered tho matter, the Courts will not corppel 
them to disclose their reasons, but if they do disclose their reasons, or evidence is jj^odnoed 
as to their reasons, the Courts will consider whether those reasons proceeded on a right or- 
wrong principle. Held further, ^applying the principles of English cases, that objections not 
personal to the transferees do not constitute legitimate reasons. Poole v. Middleton, (1861)' 
29 Beav., 646, p. 650 ; In re Bell Bros, 7 La-w Times Reports, 689 ; Ex parte Penney, (1872) 
L R., 8 Ch., 446 ; Moffat v. Farquhar,{1677) L.R., 7 Ch. D,, 691, Kaikhasro v. Coorla Spinning' 
and IVearnng Co., (1691) I.L.R,,Il6 Bom., 80; In re Coalport China ; Co., (1895) L.R., 2Ch.,. 
404, referred to. 

This and five other similar appeals arose out of six applications under 
section 58 of the Indian Companies Act to compel the registration of the-, 
applicants as members of a Company. 

The facts appear fully from the judgment of HENDERSON, ,7. 

Messrs. T. Conlan and Arindell, for the Appellant. 

•First Appeal from Order No. 88 of 1899, from an order of J. Sanders, Esq., District 
Judge of Cawnpore, dated the 19th July 1899. 
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Pandit Moti Lai Nehru and Babu Durga Charan Banerji, for the 
Bespondents. 

Barjcitt, J .—In this*case 1 have had an opportunity of perusing the< 
judgment which is about to be delivered by my brother Henderson. I fully 
concur in it, and have but little to add. 

As to the preliminary points, in discussing which so much time was, I 
th'nk unnecessarily, spent at'the hearing of these [4123 appeals, I fail to see 
why they should have been raised at all by the applicants in the Court below 
(respondents here), where most of them were incidentally raised during the 
hearing of the applications. Though the proceedings before the lower Court 
were in form applications under section 58 of the Indian Companies Act, they 
were tried most elaborately as regular suits. Begular pleadings were hied on 
both sides and issues joined on them. By their pleadings the Muir Mills 
Company admitted that the respondents had formally applied to have the 
shares registered in their names, and that the Company had refuse.! to allow re¬ 
gistration. The applicants in fact said that the Company had improperly refusedi 
to register the transfers. The Company, in reply, admitted the refusals, and 
justified their action by relying on Article 21 of their Articles of Association.. 
It is difficult to understand why on such pleadings the applicants should during 
the hearing below have endeavoured to prove that in some of the cases thero 
had not been any refusal to register owing to a legal defect in the constitution 
of the Board by which the refusals in those cases purported to have been made. 
In those oases if the contention of the applicants had been sustained they 
would have succeeded in showing that they had come into Court without any 
substantial cause of action. But anyhow as to all these preliminary matters. 
I think my learned brother has come to a right conclusion. 

On the merits it is abundantly clear that, though the appellant Company 
was not by law bound to disclose the reasons which actuated the Directors 
in declining to register the transfers which form the subject of these 
appeals, those reasons have been very fully disclosed. The question we have 
to consider is, whether those reasons are legitimate or are arbitrary and 
unjustifiable. Those reasons succinctly put are that the Directors of the Muir 
Mills Company knew the transferees, the applicants, to be employes of 
Mr. McRobert of the Woollen Mills ; that Mr. McRobert had not long previously 
been a Director of the Muir Mills ; that he quarrelled with Mr. .Johnson, 
the Managing Director of the Muir Mills, saying he " distrusted the manage- 
mept ” ; that he had prosecuted one of the other Directors fora technical olfenco 
und|r t^kie Companies Act, and refused to seek [413] re-election as a Director ; 
and That the Directors of the Muir Mills Company therefore feared that these 
transferees being his employes would support him by’their votes as shareholders 
at shareholders’ meetings of the,Muir Mills Company, that they would be “ liti¬ 
gious and cantankerous,” and would " harass the management,” the meaning 
of which phrase no doubt is that they would support Mr. McRobert’s views as 
to the advisability of making a change in the management. There was evidence 
given to show that the Managing Director, Johnson, threatened to resign if 
McRobert had anything to do with the management, and that the Directors 
believed that the loss of Johnson’s services would be injurious to the interests 
of the Company. Shortly put, the Directors were apprehensive that any increase 
in McRobert’s voting power would assist him in enforcing his views as to the 
management, and as the transferees were McRobert’s subordinates in another 
Mill the Muir Mill Directors refused to register the transfers to them. It should 
be mentioned here (1) that McRobert was, at the time when these transfers 
were made, the largest shareholder in the Muir Mills Company ; (2) that he>^ 
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did not. for the purpose ot increasing his own voting power. 

own shares to his subordinates as his nominees, but on the con ^ Wrtftllnn 

them in purchasing the shares in open market; (3) that the 

Mills Company is in no way a rival in business to the Muir Mills Company 

which is a Cotton Mill; and (i) that admittedly there is no personal objection 

to anv of the transferees ; they are acknowledged to be perfectly proper persons 

to become members of the appellant Company, and to be 

respects except in that they are subordinates of McRobert at the Woollen Mills. 


The principles of law applicable to a case of this kind will be most 

exhaustively laid down by Mr. Justice Chitty in the case of In re Dell Brothep, 
Ld., ex parte Hodgson, 7 Law Times Reports, 689, where that learned Judgh 
cites as his authority a large number of reported oases, most of which 
referred to in the argument before us. In that case Arts. 18 and 34 of the 
Articles of Association of Bell Brothers, Ld., somewhat resembled Art. 21 of 
the Articles of Association in the present case, but conferred on the Directors 
the [4f4j power of disapproving and rejecting intending shareholders in 
stronger language than that used in Art. 21 of the appellant company here. 

The learned Judge held that the right of transfer conferred on every share¬ 
holder was subject to the discretionary power conferred on the Directors by 
Arts. 18 and 34. So in the present case a right to transfer is assumed by 
Art. 19 to belong to every holder of shares in the Company, subject to the discre¬ 
tionary power given to the Directors by Art. 21 of declining to register any 
transfer of shares to any person of whom they may for any reason disapprove. 


As to the manner in which that discretionary power is to be exercised, the 
learned Judge says that it is of “ a fiduciary nature and must be exercised in 
good faith, i. e., legitimately, for the purpose for which it is conferred. It must 
not be exercised corruptly or fraudulently or arbitrarily or capriciously or wan¬ 
tonly. It may not be exorcised for a collateral purpose. In exercising it the 
Directors must act in good faith in the interests of the Company, and they must 
fairly consider the question of the transferee’s fitness at a Board Meeting.” 
Then as to the power of the Court to interfere with the Directors’ decision, the 
judgment lays down that the Court will not review the Directors’ decision ^/hen 
they have in good faith “ rejected a transfer on the ground that the transferee 
is not a fit person to become a member of the Company ” ; that the Court will 
not draw unfavourable inferences against the Directors merely because th*e 
latter have declined to assign their reason for disallowing the transfers, but that 
if the Directors do disclose their reasons, “ the Court must consider the reasons 
assigned with a view to ascertain whether they are legitimate or not, or^feii^ther 
words, to ascertain whether the Directors have proceeded on a right or a wrong 
principle.” The judgment" then states that the Court will not overrule the 
Directors’ decision merely because the Court itself would not have come to the 
same conclusion, and then follows this most important passage:—But if they ” 
(i. e. the reasons assigned by the Directors) " are not legitimate, as for instance, if 
the Directors state that they rejected the transfer because the transferor’s object 
was to increase the voting power in respect of his shares by splitting them up 
among [418] his nominees, the Court would hold that the power had not been 
duly exercised. So also if the reason assigned is that the transferee’s name is 
Smith and is not Bell.” 


Now in applying the above principles to these appeals, I find in the volumi¬ 
nous evidence adduced on both sides that the reason, and the only reason, 
which actuated the Directors in disallowing the respondents’ .transfers is be¬ 
cause the latter were subordinates of McRobert, and the Directors believed that 
these transferees would at shareholders’ meetings vote with McRobert in 
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opposing the directorate, and espeoially the Managing Director Johnson ; that 
they would “ harass the management.” Can such a reason be considered to 
be a legitimate reason for refusing to allow the respondents to become members 
of the Muir Mills Company. The Directors say their action was taken in good 
faith in the interests of the Company. They say that if MoBobert was able 
to interfere in the management of the Mills the Managing Director Johnson 
would resign, and that, they say, would injure the Company. The Directors, 
consider Johnson to be a good man of business, an opinion which Johnson also 
shares, but it is quite open to MoBobert honestly to hold a different opinion^ 
and from his saying that he “ distrusted the management,” he apparently 
does not concur with the Directors. Even if McBobert’a object in procuring 
shares for his subordinates was with their assistance to enforce his views on 
and so interfere with the management, and even if he transferred some of his own 
shares to his nominees for that purpose, it is not intelligible how such action 
on his part should be considered to be injurious to the intei'ests of the Muir 
Mills Company, though no doubt it would be unpleasant to the existing Board 
of Directors. 1 can see no pretence for supposing that the acquisition by 
MoBobert of an increased voting power could be injurious to the Company, in. 
which he is the largest shareholder, but in which under Art. 55 of the 
Articles of Association his voting power is not commensurate with his holding. 

It seems to me that all through these cases the interests of the Muir Mills 
Company have been too much mixed up with the personal interests of the Direc¬ 
tors. The Directors may well think that unless they continue on the Board thei 
Company will [416] suffer. Other shareholders may legitimately entertain a 
different opinion, and may, like MoBobert, “.distrust the management,” and de¬ 
sire to make a change in the Board of Directors. Can then that Board legiti¬ 
mately refuse to pass transfers made to persons who, the Board believe, will act- 
in conjunction with a prominent shareholder who “ distrusts the management.” 
On the authority of the passages from the judgment cited above, I am of opi¬ 
nion that such a reason is not legitimate. It practically amounts to this, that, 
the Board will not admit any new shareholder who, they believe, will not sup¬ 
port or will oppose their management. It is impossible, in my opinion, to regard, 
such an exercise of the Directors’ fiduciary discretionary power as being other 
than one of the most arbitrary and unjustifiable nature, exercised for a colla¬ 
teral purpose, namely, to safeguard the Directors’ personal interests against 
MoBobert, and not in the interest of the Company as such. The transfers were 
refqsed, not in good faith in the interests of the Company, but to prevent 
MoBobqrt having at his disposal an increased voting power which the Directors 
appimhended he might use to “ harass ” their management. For that reason 
the Directors’ objections, though to that extent personal to the transferees, 
are not legitimate objections. The constitution of the Company is not such 
as would justify the Directors in excluding from membership all persons who, 
they feared, would oppose their management. 

For the above reasons I am of opinion that the District Judge was right 
in allowing the applications and in directing the registration of the shares 
purchased by the applicants respondents. 

Therefore, in concurrence with my learned brother, I direct that these- 
appeals be dismissed. 

Henderson, J. —These appeals have arisen out of six applications which 
were made under section 58 of the Indian Companies Act, to compel tbe 
registration of the applicants as members of the Muir Mills Company, Ld. 
There were five applicants claiming to be registered, but one of these, 
Butterwortb, sought to h^ve bis name registered in respect of two sets o£ 
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sharas nurchased by him at different times, and he made a separate 
application in respect of each set. In his first application his £417] vendor, 
Dr^ Condon, joined. The other applicants were Jaroes Scott, the dyeing master ; 
W. Vickers, the accountant; P. Scott, the weaving master; and H. Thomson, 
the engineer of the Cawnpore Woollen Mills, and none of them joined in their 
applications the persons from whom they had purchased the sh^es respeot o 
which they sought to be registered. Butterworth was the Mill Manage^of 
the Cawnpore Woollen Mills. One Mr. McRobert was then, and now is, the 
Managing Director of those Mills. 


The following particulars with regard to the purchases of the various shares 
and the refusal to register may here be conveniently noted : 

(1) Butterworth purchased three shares from Dr. Condon, the transfer 
deed was dated the 3rd April 1897. and application for registration was made 
on the 20th April 1897. On the 23rd April 1897, the application was refused 
by the Directors, the Directors being Newcomen, Smith, and Arindell. 

(2) James Scott purchased three shares from Mrs. Wilson ; payment 
being made on the 17th June and the deed of transfer, dated 23rd June 1897. 
Application was made for registration of the transfer on the 16th July 1897, 
and refused by the same Directors on the ilth August 1897. 

(3) W. Vickers purchased five shares from one Gillespie, payment being 
made on the 31st August 1897, and the transfer deed dated 14th September 
1897. Application was made for registration on the 14th September 1897, 
and refused by the same Directors, on the 15th September 1897. 


(4) P. Scott purchased three shares from Gillespie, payment being made 
on the Gist August 1897, and the transfer deed dated the Ist Novonober 1897. 
Application was made for registration on the 2nd November 1897, and refused 
by the Directors, Beer and Newcomen, on the 5th November 1897. 

(5) H. Thompson purchased five shares from Gillespie, payment being made 
on the 31st August 1897, and the deed of transfer dated Ist November 1897. 
Application for registration was made on the 15th November 1897, and refused 
by the Directors, Beer, Newcomen, and Johnson, on the 18th November f8^7. 

[448] (6) Butterworth purchased five shares from Gillespie, payment 
being made on the 31st August 1897, and the transfer deed dated l^t Noveca- 
her 1897. Application for registration was made on the 15th November 1897, 
and refused on the 18th November 1897, by Beer, Newcomen, and Johnson. 

It should be mentioned that on the 5th January 1898, ButterworJJi m'ade 
a second application for registration of the two sets of shares purchaseci by 
him. and this application vyas refused by the Directors Beer, Newcomen, and 
Johnson on the 28tb January 1898. 

In refusing to register the various transfers the Directors acted under Art. 

21 of the Articles of Association of the Company. That ariole is as follows:_ 

“ The Directors may decline to register any transfer of shares to any person 
of whom they may for any reason disapprove, or of any share upon whioh the 
Company has a lien” ; and in refusing to register the transfers, except in the 
case of Butterworth. they gave no reasons for their refusal except that they 
did so under Art. 21 of the Articles of Association. In Butterworth’s case 
certain correspondence took place on the subject. In that correspondence the 
reason first given was that the Directors acted under Art. 21 of the Articles 
of Association. In a letter of the 27th May 1897. to Butterworth, it was 
alleged that the reason for the Directors’ refusal to register was that they did 
not consider it would be in the interests of the Company to register Butterworth 
as.a member; and in a letter of the 28th May 1897;/,o Dr. Condon, in reply to 
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» letter from him, they stated that they were "taking every precaution to 
avoid having any sharehoMera who are, in their opinion, likely to prove ill- 
disposed* towards the management of the Company, or of a litigious or cantan¬ 
kerous disposition." 

In the applications under section 58 of the Indian Companies Act, it was 
alleged, as the ground upon which such applications were based, that the 
Directors had acted arbitrarily and without sufficient cause, and in a wrongful 
exercise of their powers in refusing to register the different applications for 
registration. The Company in answer to the several applications hied written 
statements, in which it contended that it was not necessary for the Directors in 
refusing under Art. 21 of the Articles of Association [419] to register trans¬ 
fers of shares, to give any reasons, and alleged that the refusals to register 
had been made bond fide in the interest of the Company, after due consideration 
and for reasons which were legitimate and sufficient. Upon this the following 
issue was framed, viz. —Whether the Company had arbitrarily and without 
sufficient cause refused to register the transfers. 

By consent all the applications were heard together. 

Before proceeding to deal with the main contentions raised in these appeals 
it will be well to dispose of certain questions which were raised during the argu¬ 
ment. The first question was as to the competency of the applicants who had not 
joined their vendors in their applications to apply under section 58 of the Indian 
Companies Act. It was contended that they had no locus standi as they were 
not, and could not be, members of the Company until the transfers to them 
had been registered. Ex parte Penney, (1872) L. B., 8 Ch., 446, was relied 
upon as showing that the transferor, should make the application, or at 
all events join in it. In that case the application was made by both trans¬ 
feror and intended transferee, but a reference to the Articles of Association of 
the Company concerned makes it clear that there could be no transfer without 
the approval of the Directors. The articles provided that " no person not 
already a shareholder shall be entitled to become the transferee of any share 
unl^s approved of by the Board.” In the cases before us Art. 21 deals merely 
'yith the right of the Directors to decline to register any transfer of shares 
already made, if they disapprove for any reason of the transferee. The transfers 
were otherwise complete as between the transferors and the transferees, the pur¬ 
chase money had been paid, and the transfer deeds in each case executed by both 
transferor and transferee. On a sale of shares the seller contracts to execute a 
valid tj^ansfer and to hand the same to the transferee. Skinner v. City of 
LoflRon Marine Insurance Co., (1886) 14 Q. B. D., 882. He does not contract 
that the Company will register the transfer. London Founders Association 
V. Clarke, (1888) 20 Q, B. D., 576. It is the duty of the transferee to 
get himself registered. Paine v. Hutchinson, (1868) L. B., 3 Gh., 388. Sec¬ 
tion 29 of the Indian Companies Act, which corresponds verbatim with section 
[420] 26 of the English Companies Act, 1867, assumes the right of the trans¬ 
feree to apply for registration and enables the transferor, where the transferee 
fails to do so, to apply to get the transfer registered. In ex parte Shaw, (1877) 
2 Q. B. D., 463, an application by the transferee alone under section 35 of the 
English Companies Act, 1862, was allowed on the ground that the transfer was 
complete. The reasoning in that case was accepted by FaRBAN, J., in ex parte 
Gilbert, (1892)1. L.B., 16 Bom., 398. In my opinion ex parte Shaio is an authority 
for onr holding that it is not necessary in the present cases for the transferors 
to join in the applications. 

No question was raised as to whether the summary procedure apparently 
intended by section 58 of.tbe Indian Companies Act was the proper procedure 
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here. It is suffioient to Bay that these applications have not been tried euromarily^ 
They have practically in all respects been treated as«if the parties had prooeedr 
ed by suit. 

The second question, which it will be convenient to deal with before' 
diBouBBiDg the main grounds of appeal, turne upon the ooustitutiou of 
Board of Directors which refused the applications for registration 
James Scott, Vickers and P. Scott. 

[His Lordship having pointed out in regard to the applications of Jainee 
Scott and Vickers that the proper forms had not been complied with in the 
appointment of Arindell and Smith to act for Cooper and Beer, and that, if the 
appointments of the two former were to be held valid, there would have been 
six Directors instead of a maximum of four allowed by the Articles of Assodisi'' 
tion, held that the defect was cured by Article 86 of the Articles of Associ^ion 
which ran as follows :— 

“ All acts done by any meeting of Directors * * * or by any person 
acting as a Director, shall be valid and effectual notwithstanding that it b» 
afterwards discovered that there was some defect in their appointment or 
qualifications respectively.” 

His Lordship then continued :—] 

In the case of P. Scott the position is somewhat different. There the Board 
which rejected the application for registration consisted of Beer and Newcomen ; 
who were both qualified [421] Directors, but they formed less than a quorum 
as required by Art. 67 of the Articles of Association, Under tha^ article “the 
number of Directors to form a quorum for the transaction of business shall be 
throe, including the Managing Director, or such substitute as may be acting for 
him.” It seems to me that the action of a Board so constituted is not validated 
by Art. 86, and that P. Scott is entitled now to say that their action was not 
binding upon him. What then is the result ? His application is in all respects the 
same as the other applications under section 58 of the Indian Companies Apt. 
He has treated their refusal as an improper refusal, and has alleged that it 
was made arbitrarily and without sufficient cause, and the answer to'^the 
application by the Company, as in the other cases, was that the Directors had 
bond fide after due corisideration and for suffioient reason refused t^) register,, 
and the matter has been tried out on that basis. Either there has been no- 
refusal in law and his application, which is based solely and entirely on the 
allegation that there has been an improper refusal, is premature, or it may' be 
taken that the defence sot up on the application under section 58 of the^Imiian 
Companies Act is a refusal, and the matter dealt with on its merits. I think 
it is open to us to adopt the latter course rather than dismiss the application 
as premature. This disposes of the questions which have been raised, othcp 
than the questions which go to the merits of the application. 

I have already referred to the issue raised by the lower Court. Evidence' 
was adduced by both sides upon that issue. Of the applicants, Butterworth 
was the only one who was examined on their behalf in support of the applica¬ 
tions under section 58 of the Companies Act. They, however, called one Cave 
who had been in the service of the Muir Mills Company when the registrations 
had been refused, but who had since left. Beer, one of the Directors already 
mentioned of the Company, and Dr. Condon. Butterworth admitted that the 
first 3 shares purchased by him were offered to him by MoBobert, the Manager 
of the Cawnpore Woollen Mills, that he did not inquire if he had money to 
pay for shares ; that his account with the mills was at debit; that he asked 
McBobert for permission to further overdraw, and th|it permission was given ; 
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that MoRobert directed [422] the accountant to make out a cheque for the 
shares on the Mussoorie Bank in favour of Dr. Condon to pay for the shares ; 
that he (Butterworth) eventually paid back the purchase money by instalments, 
and that his debit was still from Bs. 2,000 to Rs. 3,000 ; that most probably 
MoBobert wrote for the shares and sent them to him ; that when the transfer 
dd^ came McRobert sent it back for alterations to Dr. Condon ; that on 
receipt Of the letter intimating that the Directors declined to register he con¬ 
sulted MoBobert, who advised him in his correspondence with regard to the 
refusal. As to the second lot of 5 shares he admitted that they had been paid 
for on the Slst August 1897; that McRobert had caused his account to be 
debited with Rs. 1,300, the price ; that he could not say why two months had 
elapsed between the date of his being so debited and the date of the transfer 
dee4- he had nothing to do with the seller; that he was not sure whether 
MoR^^bert or he himself had applied for registration ; that it was possible that 
the sorip remained with McRobert up to the time of the application to the 
Court. He then want on to say that he could not swear that the Directors 
bad not bond fide considered his application for registration. He also said 
that he knew that McRobert’s relations with the Company (The Muir Mills 
Co.) were not amicable. 

Gave who had left the Company’s service because he had been superseded 
by another employe, stated that the refusal to register the transfer to Butter- 
worth was because he was employed in the Woollen Mills. The reasons he 
said were contained in the letter of the 28th May 1897, to Dr. Condon, to 
which reference has been made. It was thought that a gentleman in the 
Cawnpore Woollen Mills might be influenced by McRobert to the detriment of 
the Company. Cave had been present at the meetings at which the different 
applications had been considered, and be referred to the minutes of such 
meetings which showed that all the applications had been considered, and in 
some instances remitted to subsequent meetings for further consideration. “ I 
certainly swear,” lie said, “ that the Directors gave bond fide consideration to 
the question of registration,” and again “ whether they acted in an arbitrary 
manfler is a matter of opinion. I think they had some grounds for wliat they 
dtd! In my opinion they, did not act in an [423] arbitrary manner.” Cave 
was apparently called with a view to proving that the refusal to register 
tfie transfbrs was solely on account of Johnson, the Managing Director, 
and at his instance. This I think he failed to do. Examined on this point 
by f>he counsel for the applicants, ho said ; “ 1 am not aware that .lohnson had 
anyt,,yoiae in the refusal to register Butterworth’s and the other shares. 

Beer who was present at the meetings of Directors which refused to regis¬ 
ter the transfers to P. Scott, Thompson, and Buttbrworth, was examined as 
to the reasons which guided the Directors in their refusals. Prom his evidence 
it is clear that the reason was the fear that the transferees being employes 
of the Mills of which McRobert was Manager, would be under his 
influence, and would voce just as he wished them to. He stated that while 
McRobert had been a Director of the Muir Mills, there had been various stormy 
meetings, and be had evinced hostility on more occasions than one to 
Johnson, the Managing Director, who had threatened to resign, and start a 
mill of his own. He said that he believed that McRobert was at the bottom 
of the transfers ; that he would use the transferees for his own ends, and that 
they would do what he told them ; that he (Beer) had been a Director of the 
Cawnpore Woollen Mills, where there was always a preponderance of votes 
amongst the staff of that Mill, and he wanted to prevent a similar preponderance 
of votes on McRobert’s parj in the Muir Mills. " I considered,” he said, ” if, 
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MsBobert gained thafc preponderance, Johnson (the Managing Director) would 
sever his connection with the Muir Mills, and it was thus that I considered it 
was not to the interest of the Company that the'shares should be j’egistered.^ 
I considered that McRobert evidently wanted to gain that preponderance 
* * * I don’t think McRobert would hesitate to harass the management in 
order to gain his point. I considered harassment to the management would 
harm the Company.” 


The evidence of Dr. Condon, the only other witness called by the applicants, 
is not important. He speaks of a conversation with Johnson, which is denied 
by the latter. 

Now although Butter worth was the only one of the applicants who gave 
evidence in support of their case, the counsel for the [424] Company called the 
others apparently with a view to show that in purchasing their respective 
shares they wore acting on the suggestion of and through McRobert. None of 
them had proviou.sly purchased shares in the Muir Mills Company, and with 
one exception all wore at the time indebted to the Cawnpore Woollen Mills, 
but were allowed to farther overdraw their accounts to meet the purchase 
money, and 7% was charged on the over-drafts. In each case the shares were 
offered to the purchaser by McRobert, were purchased by him, and paid for 
through him. Except in the case of Vioker’s, application for registration was 
made by McRobert, who was advising them throughout. Each of them stated 
that ho was not prepared to say that the Directors did not fairly and properly 
consider the matter of their fitness to become members of the Company, but 
Thompson went so far as to say that while he believed they had not fairly 
and properly considered his application, he was not prepared to swear to it. In 
the case of Thompson his shares were purchased during his absence in England 
for him by McRobert, who without consulting him, had caused his account 
to be debited with the purchase money. Vickers in his evidence stated that 
he know that there was great antagonism between Johnson and McRobert, and 
that before ho bought his shares he was awai'e of their hatred. 


Tiioso matters which 1 have just mentioned, or most of them, only^ame 
to light in the course of this litigation, and therefore cannot be said tohaveifi- 
fluenced the Directors in their refusal to register the transfers. To my mind, 
however, they .show almost conclusively that McRobert was taking much more 
than as impersonal interest in getting his employes to purchase shares in the 
Muir Mills Company. What liis real object was there is nothing to show 
though it may ho that the view said to have been taken by the Direeffers^vs to 
hia object was correct. It may be noted hero that Beer was unable to specify 
except in the vaguest terms, in what way McRobert was likely to be aide to hara.4’ 
the management of the Company. It is admitted that at the time he was the 
laigest shaieholder in the Company, and it is to be presumed therefore that he 
would be the last person to do anything which would be likely to injure the 
mteresta o the shareholdera. He had been a Director of the Company, but in 
iebruary 1897, he [425] ceased to bo a Director, and though he was proposed 
and soconaod for re-election as a Director at the Annual General Meeting of 
shareholders on the 27th tebruary 1897. he declined to submit himself for 
re-election. It is difficult to see how, as an ordinary shareholder, he could 
have interfered with or harassed the management, and he could not have 
submitted himself again for election as a Director until the next Annual Gene¬ 
ral Meeting Haying regard to the constitution and views of the Board, and 
emporary Board ,t was not likely that had a casual vacancy occurred on the 
,Board, he would have been asked to join the Board in the meantime. 
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In his cross-examination Beer referred to a prosecution which had been 
instituted against him as a pireotor of the Company under section 55 of the 
•■Indian Cwrapanies Act, 1882, this being done apparently with a view to 
show how in one ' respect McRobert had harassed the management. 
The prosecution was instituted under the following circumstances. After 
an Extraordinary General Meeting of the shareholders whicli took place 
in March 1897, it appears McRobert asked to see the register of shareholders, 
and was told by Beer, who was the Chairman of the Meeting, that he could 
not be allowed to see it then, as it was required at once at an adjourned meet¬ 
ing of the Directors, but that he could see it the next day. McRobert there¬ 
upon left the meet'ing, but in the course of half an hour was informed that the 
register was available for his inspection. Notwithstanding this information 
McRobert instituted the prosecution referred to, alleging that he had been 
refused inspection of the register. The Magistiate who tried the case acquitted 
Beer. McRobert thereupon first directly, and then through the Chamber of 
Commerce, of which he was President, moved the Local Government to appeal 
td the High Court against the acquittal, which it did. In the result Beer was 
fined 8 annas, the High Court being of opinion that technically an offence bad 
been committed. 

The only other evidence which is material is that of .Johnson, the Manag¬ 
ing Director. Ho referred to various meetings which he described as stormy 
meetings at .which there had been a difference of opinion between him and 
McRobert, when the latter was a Director, and especially to a particular 
meeting when McRobert [426] had expressed distrust of the management of 
the Company. He also referred to tho prosecution of Beer. As to the reasons 
for the refusals to register the tranfers he said there was a belief that the trans¬ 
ferees would in all probability prove themselves cantankerous and litigious, just 
as their employer (McRobert) had proved him.self to be. It was consider-ed 
that as they were his employos, he could roly on them to do whatever he wished 
them to do; that they would therefore act in any manner he wished or directed 
because of the ill-will he bore against him (.Johnson) personally ; and that the 
Dire tors wished to guard against anything of this sort. He further said “after 
that (the criminal prosecution against Beer) all these applications came in. It 
appeared to mo they could only mean one thing, namely, that McRobert was 
determined to follow up those different incidents by bringing in as shareholders 
his own nominees to work in whatever way circumstances might direct.” 

• The evidence of .Tolmson leaves no doubt in my mind that the real 
obje/?tio1fis to the various transferees were (1) their connection as employes of the 
Cawnpore Woollen Mills with McRobert, and the personal animosity existing 
between .Johnson and McRobert, and fli) the detyi'e of the Directors that 
McRobert should not add to his voting power at the meetings of the Company. 
It was very candidly admitted by Mr. Moti Lai Nckni who appeared for the 
applicants that they were under the influence of McRobert, but he denied that 
they would necessarily vote as he might direct them. 

The objections, it is to be observed, wore not personal to the applicants 
themselves, and we have to see whether, under the circumstances, they were 
legitimate objections. 

In the absence of any such provisions as Ai’t. 21 of the Articles of 
Assoeiation in this case. Directors have no discretionary power of refusing to 
register a transfer of shares—See Poole v. Middleton, (1861) 29 Beav. 646, "p. 
660, but where the power of rejecting proposed transferees is reserved to the 
Directors of the Conapany, they must exercise it reasonably and in good faith, 

and with due regard to* thp interests of the Company and to the right of ^ 

» • 
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shareholder to transfer his shares, and the .ii.ooijion of the fitness of the 
C 4273 transferees must be fairly considered at a meeting of the Board. The 
principles to be gathered from the cases in Jingland are summed up in .In re Bell ^ 
Bros.: 7 Law Times Reports, 689. In that case Chitty, J., said Aocoiding 
to the constitution of this Company, every shareholder is entitled to transfer 
his shares to any person not being infant, lunatic, married woman or under any 
legal disability. This right, which is a right of property, is subject to ^ho 
discretionary power conferred on the Directors by Arts, 18 and 34, of approving 
of the persons to whom the transfer is made, and of rejecting the transfer on 
the ground that they do not approve of the transferee. The discretionary 
power is of a fiduciary nature and must be exercised in good faith, that is, legi¬ 
timately for the purpose for which it is conferred. It must not be exercised 
corruptly or fraudulently or arbitrarily or capriciously or wantonly. It may not 
be exercised for a collateral purpose. In exercising it the Directors must act 
in good faith in the interest of the Company and with due regard to the 
shareholder’s right to transfer his shares, and they must fairly consider the 
question of the transferee’s fitness at a Board meeting. When the Court once 
arrives at the conclusion that the Directors have in good faith rejected a 
transfer on the ground that the transferee is not a fit person to become a member 
of the Company, it will not review the Director’s decision. The Directors are 
not bound out of Court to assign their reasons for disapproving. If they decline 
to do so, or if their decision is challenged in Court and they refrain from 
giving evidence, upon which a cross-examination may take place as to their 
reasons, or if, giving such evidence, they refrain from stating their reasons, the 
the Court will not, merely on that account, draw an unfavourable inference 
against them. In these articles there is an express provision protecting the 
liiroctors against any liability to disclose their reasons. They are, however, at 
liberty, if they think fit, to disclose them, and if they do, the Court must con¬ 
sider the reasons assigned with a view to ascertain whether they are legitimate 
or not, or, in other words, to ascertain whether the Directors have proceeded on 
a right or a wrong principle. If the reasons assigned are legitimate, the Court will 
not overrule the Directors'decision merely because the Court itself would not have 
[4283 come to the same conclusion But if they are not legitimate, as^ fof 
instance, if the Directors state that they rejected the transfer because the 
transferor’s object was to increase the voting power in i-espect of his, share by 
splitting thorn among his nominees, the Court would hold that the power had 
not been duly exercised. Ho, also, if the reason assigned is tliat the transferee's 
name is Hmitli, or is not Boll Where the Directors do not assign any reas'on 
it is still competent for those who seek to have the transfer registered fo slfow 
affirmatively, if they can, by proiier evidence, that the Directors have not duly 
exercised their power.” In tiie same judgment, ClilTTY, said:—“ In my 

opinion, the pow'or conferred on the Directors by tiie artic.los of this Company 
does not justify them in rejecting a transfer on the ground that the transferee, 
against whom they entertained no objection, is the nominee of some person 
whom they consider objectionable.” 

In Ex fjarte Penney (187‘2)^ L. R., 8 Ch., 446, where the Articles of Asso¬ 
ciation provided niter alia that no person not already a shareholder shall be 
entitled to become the transferee of any share unless approved by the Board,” 
it was said that the Directors were not bound to disclose their reasons for 
rejecting a transferee, provided they had fairly considered the question at a 
meeting of the Board, and that in the absence of evidence to the contrary, the 
Court would take it for granted that they hud acted reasonably and bond fide. 

But if there was evidence to show that the Directots had exercised their 

• « 
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power cRpriciously or unfairly, tho Court would interfere; and MellisH.L. J., 
pointed out that it would be an abuse of their power to object to register a 
♦ransfer on.any ground not applying personally to the transferee. 

In Moffat V. Farquhar, (1877) L. R., 7 Ch. D., 591, tho Articles of Asso¬ 
ciation provided:—“No share in the Company shall he transferred by any 
proprietor to any person who has not been first approved of by the Board of 
Birestors of the Committee of Directors appointed as aforesaid; and if any 
transfer of any share or shares shall be made or attempted to be made to 
any person who “has not been approved, the same shall be void.” There was 
a difference of opinion amongst the shareholders as to the mode in 
which the Company should be managed, and the plaintiff, who was a large 

[429] shareholder, transferred shares to his own nominees to strengthen his 
voting powers. The Directors refused to approve the transferees, not from any 
personal objection to them, but on the ground that the transfers w'ere colourable 
and were intended to increase the plaintiff’s voting power. It was held the 
Directors had no power to refuse to allow the transfers except upon objections 
personal to tho transferees. That case was followed by FarraN, J., in 
Kaikhosro v. Coorla Spinning and Weaving Co., (1891) I. L. R., 16 Bom., 80. 

In the applications before us, the lower Court has found and in that finding 
I agree, that duo consideration was given by the Directors to the matter of 
the various transfers, hut I am prepared to hold further that in rejecting 
the applications for registration they acted bond fide and as they believed in 
what they considered to be the interest of the Company. On the authorities 
quoted they were not bound on rejecting the applications to give their 
reasons, and as I have said, except in one case, they did not give their 
reasons. Evidence, however, has been gone into, and it now appears that 
the reasons upon which they acted were not personal to the applicants. 
It was in fact admitted that there was no objection to them personally, apart 
from their connection with McRohort. The objection was to McRobert, who, 
it was feared, would.from his position in the Cawnpore Woollen Mills Company, 
be likely to influence them to vote as he might wish. It should be here 
mentioned that the Muir Mills and the Cawniiore Woollen Mills were in no 
wny*rivals in trade, the one being a Cotton and the other a Woollen Mill. 
McRobert was not transferring his shares to his own nominees with a view to 
indreasing his voting power in the Company, which, apparently on the authori¬ 
ties, he might have boon justisfiod in doing. lie was merely influencing his 
• subovdinates to take shares whicli wore being offered in tho market. As the 
Directors^ have now disclosed their reasons, we are entitled to consider 
those reasons with a view to ascertain whether the Directors have proceeded 
on a right or wrong principle. The objections, as I have said, were 
not personal to tho applicants, and applying the principles of the English 
oases, I think we must hold that tho reasons now given for refusing to 

[430] register the transfers were not legitimate. If their reasons had been 
legitimate, we should not be justified in sitting “ as a Court of appeal ” to use 
the words of Jamks, L. J., in Ex parte Penney, (1872) L. R., 8 Ch., 446, at 
p. 449, from the deliberate decision of tho Board of Directors to whom by the 
constitution of the Company the question of the detonnining the eligibility or 
non-eligibility of trew members is committed.” 

In In re Coal-port China Co., (1895) L. R., 2 Ch., 404, wliere the Court 
refused to interfere, there was no evidence to show that the Directors ha^ 
exercised their power improperly or with want of bond fides. 

Although, as I have said, 1 consider that the Directors of tho Muir Mills 
Company duly considered tho applications before them and in rejecting the 
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applications for registration acted bond fide, and as they believed 
interests of the Company, yet the reasons upon w.hich they 
not being legitimate reasons, the Court has power to mterfere, an , 

think that the Court below was right in directing the Company to register the 
names of the applicants. 

I would accordingly affirm the decrees of the Court below with costs in 

this Court in each case. , , . j 

Appeal atsmtssea. 


MOTES. 

[ Sep, also 2.3 Bom., 685.] 


[ S2 All. 4S0 ] 

The 6th July, 1900. 
Pkesent: 

Mb. ,Justice Henderson. 


Hem Kunwar and another.Plaintitfs 

versus 

Amha Prasad and another.Defendants.’ 


Civil Vrocedurr, Code, sections 308, 6H'4, 601--Abalenicni of appeal— Order 
or decree—Order as to abatement of appeal embodied in the judgment 
and decree- -Buies of the Court, Buie. 0. 

Whore one of four rpspondoiits (plaintiffs) in the Lower Apppllate Court died, and no 
application was niado within six months to put the legal rcpre.spntative on the record 
and in the application th.at eventually was made the wrong per.son was named as legal 
representative ; Held, the appe.il was ono whore the right to appeal did not survive against 
the surviving respondents, but against them and the representatives of the respondeftt jivho 
had died. Under the cireunistanees section 368 read with section 582 of the Code applied, 
and the proper order was to have directed the suit to abate : Held further, that where t]ie 
order of the lower Court a.s to abatemeut was embodied in the judgment and decree, 
(481] objection was properly taken thereto by w.iy of second appeal against the decree. Sneo 
Nath Singh v. limn IHn Singh. (1H'J5) ; I. L. R.. 18 All., 19, Sher Smgh v. Diwan Singh, 
Weekly Note.s, 1900, p. 109 ; Dhari Up-idhia v, Itaushan Chaudhri, Weekly Whites,*1899, 
p. 1-36 ; Sant Lai v. Sri Kishen, (1892) 1. L. R., 14 All., ‘221 ; Chnndarsnng v. Khimabhai, 
(l898) I. L. K., 22 Rom., 718,, referred to. 


The (acts of this casH sulhciently appear from the judgiiienL of the Court. 

Munshi Ooknl Prasad and Pandit Madan Mohan Malaviya, for the 
Appellants. 


Munshi flaiibans Sahai, for the Respondents. 


Henderson, J. .In this case four plaintiffs, Raj Bahadur, Musammat 

Mohni, Musammat Lachha Kunwar, and Hem Kunwar, sued the defendants to 
recover possession of certain property to which they claimed to be jointly 
entitled. The Court of First Instance gave the plaintiffs a decree from which 
tlje defendants appealed, making all four plaintiffs respondents. 


* Appeal No. 40 of 1900, from a decree of 3yed Muhammad' Ta, am mufHusain, 

Subordinate Judge of Aligarh dated the 2Gth September 1899, modifying a decree of Munshi 
Anant Prasad, Munsif of Ktah, dated the 6th January 1898. “ 
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Before the appeal came on for hearing, the appellants alleged that Mosammat 
Mohni and Musammat Laohha Kunwar were dead, and upon their application 
i^em Kun;^ar was added a respondent, as the legal representative of the two 
respondents said to have died. When the appeal came on for hearing, Hem 
Kunwar satisfied the Court that Musammat Mohni was alive, and that he 
was not the legal representative of Musammat Lachha; and further, that the 
application to place him as their representative on the record was made more 
than 6 months after the death of the latter. No notice of the appeal had been 
served on Musammat Mohni, and upon that ground the Lower Appellate 
Court held that as against her the appeal could not proceed. With regard to 
Musammat Laohha, he set aside the order, which was an ex-parte order, by which 
Hem Kunwar had wrongly been placed on the record as legal representative of 
Musammat Lachha, and went on to say :—“The result is that under section 368 
read with section 582 of the Code of Civil Procedure, the appellants’ appeal 
as against Lachha Kunwar, the deceased respondent, will fail.” Thereupon, 
in the same judgment, he proceeded to deal with the appeal on the merits, and 
in the result made the following decree, namely, “that the appeal of the 
defendants-appellants be decreed as against the [482] plaintiffs-respondents, Baj 
Bahadur and Hem Kunwar only, and the Munsif’s decree so far as it concerns 
them be set aside, and in place thereof it is decreed that the claim of the 
plaintiffs-respondents, Raj Bahadur and Hem Kunwar, be dismissed with coats, 
that the appeal of the defendants-appellants be dismissed with costs as against 
the plaintiffs-respondents Nos. 2 and 3 (i.e., Musammat Mohni and Musammat 
Lachha Kunwar), and the Munsif’s decree so far as it concerns them be upheld 
as it is.” There was a further order as to costs which is immaterial in this case. 

Against the decree of the Lower Appellate Court, Raj Bahadur and Hem 
Kunwar appealed on the following grounds, namey— (1) because the appeal 
should have abated as the representatives of the deceased respondent Lachha 
Kunwar were not brought upon the record within the period of six months 
allowed l)y the Statute, (2) because the trial of the appeal was contrary to the 
express provisions of section 308 of the Code of Civil Procedure. A preliminary 
objection was taken that these grounds wore not directed against the decree of 
t)do*Lower Appellate Court, and that the appeal was really an appeal against an 
order of the Lower Appellate Court under section 368, in effect, if not in terms, 
dh'ecting that the appeal should abate so far as Musammat Lachha Kunwar was 
copcerned and not against the decree. 1 think there is no ground for this 
. obje^ction. The appeal, in my opinion, was against the decree. There was no 
separate.judgment upon the matter of the death of one of the respondents who 
diedr That matter and the merits of the appeal were dealt with in the same 
judgment, and the finding of the Court as to both was embodied in the decree. 
In ?iubstanco the appellants before the Court imp'ugned the decree on the 
ground that the trial of the appeal upon the merits was contrary to the pro¬ 
visions of section 368 read with section 582 of the Code of Civil Procedure, 
and that the decree made was therefore bad. 

I think section 591 of the Code applies to this case. The decree of the 
lower Court was appealed against. This Court was asked to set aside the 
decree of the Lower Appellate Court on the ground that the trial on the merits 
was contrary to law ; but even if the order that, by reason of the death of Laohha 
Kunwar, the [483] appeal against her failed, be treated as an order in tbe 
suit separate from the findings upon which the decree is based (which J d,o 
not think it is), then there is an objection which is taken and set forth as in 
the memorandum of appeal, that the appeal to the Lower Appellate Court 
ought to have abated altogether and not partially. 
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My attention has been drawn to the w^^^Diwai^Sinoh 

V. Earn Din Sinah, (189.0) I. L- B-. 1^ • ‘.J'^ \ ■ ni,„ud}iri Weekl^ 

Weekly Notes. 1900, p. 109; Dhan firsf oT 

Notes, 1899, p. 136: and to a Full Bench decision referred to in t oj 

these cases ; but in the view I take of the prosen case fU-rA ia 

any of these cases apply, as 1 consider that in the present case there ,a an 
appeal directed against the decree of the Lower Appellate Court. Hei;p no 
application was made within the time limited to place le ega lepresen a- 
tives of Laohha Kunwar, the deceased respondent, on the record, ihe appeal 
was one where the right to appeal did not survive against the surviving res- 
pondents, but against them and the representatives of the respondent who had 
died, and under these circumstances, section 368 read with section 582 of 
the Code applied, and the proper order was to have directed the suit to abate. 

In any case, in my opinion, there is no substance in the preliminary 
objection. Under the Rules of the Court (Rule 9) every memorandum of 
appeal must be headed *' First Appeal,” or Second Appeal,^^ as the case may 
be, and it was contended that this appeal, though headed “ Second Appeal” 
as being an appeal from the decree of the Lower Appellate Court, dated the 
26th September 1899, was in reality a first appeal from an order made on the 
same date and embodied in the decree. 1 see no reason why, if that conten¬ 
tion were right, the memorandum of appeal should not be amended. The 
misdescription was not one whicli could have taken the respondents by 
surprise, or otherwise prejudiced them. The stamp on the appeal, as a second 
appeal, ia more than that required in an appeal from order. Moreover, I find 
I am supported in this view by a case reported in Sant Lai v. Sri Kishen, 
(1892) I. L. R., 14 All., 221. In the view which I take, however, it is not 
[434] necessary to amend tlie memorandum of appeal, as in my opinion the 
preliminary objec^^ion fails. 

It was not suggested that if the decree of the Lower Appellate Court 
should be sot aside, an ojiportunity should be given to the appellants in that 
Court to bring the representatives of the deceased respondent on the record, 
as was suggested by the Court in Chandarsang v. Khmabhai, (1898) 1. L. R., 
22 Bom., 718. Th.ey had, it was found, by a mistake put a person on.tiie 
record as ropre.sentativo, who was not in fact the legal representative of the 
deceased respondent, liut oven then the application to amend the ^'ecord vws 
made too late. 

For the reasons which I have given, I think the proper order fo^ the • 
Lower Appellate Court to have made was to have directed the appea^to abate. 

I therefore allow this appeal and sot aside the decree of the Lower Appellate 
Court. The result will be that the decree of the first Court will be restored. 
The appellants are entitled to their costs in this Court and the Lower 
Appellate Court. 

Appeal decreed 


NOTES. 

[In Mulla's CiTil I’rocedurc Code, 1908 (VI Edn. 1910) p. 589, it is pointed out that 
the words. ‘ as against the docoased defendant,’ added to O. 22. r. 4 do not ipso facto alter 
the distinction previously observed between cases where the appeal abated as a whole (as in 
(1904) 31 Cal., 487 ; (1909) 22 All., 430 ; (1910) 32 All., 301 ; (1907, 11 C. W.bN., 504) and 
those where it abated as regards .some of the parties only (as in (1902) 26 Bom., 203 ; (1906) 
33 Cal., 580 ; (1907) 34 Cal., 1020 ; (1902) 25 All., 206 ; (1906) .30 Mad 67 • (1912) 34 
All.. 604). ) 
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[ 22 All 4S« ] 

The 7th July, 1900. 

Present: 

Mr. Justice Banerji and Mr. Justice Airman. 

Ganga Baksh and others.Plaintiffs 

versus ' 

Budar Singh.Defendant,* 

Civil Procedure Code, sections 294, 317—Indian Trusts Act (No, II of 1882), 
sections 82, 88—Purchase by alleged agent of decree-holder at sale 

in execution. 

Certain dooree-holdera (appellants) were refused permission to purchase at the sale in 
execution, and subsequently the defendant, alleged by the decree-holders to be their agent, 
but of whose general duty the making of such purchase was not a part, purchased the 
prd^rty and got his name entered in the sale certificate. The decree-holders bearing of the 
purchase, supplied the purchase-money, ratified the purchase, and agreed to take a conveyance 
of the property after confirmation of the sale. On the refusal of the defendant to execute the 
conveyance the decree-holders sued for a declaration that they were the real purchasers and 
for possession of the property, 

[UB] Held, that under such circumstances the second paragraph of section 317 of the 
Code of Civil Procedure did not exclude the application of the first paragraph of that section. 

Held further, that .sections 82, 88t of the Indian Trusts Act (No. II of 1882) did not apply. 

Scinkunni Naynr v. Narayan Namhiidri, (1893) I. L. B., 17 Mad., 282, and Kumbalinga 
Pillai Vt Ariaputra Padiachi, (1895) 1. L. R., 18 Mad., 136, distinguished. Monappa v. 
Surappn, (1887) I. L. R., 11 Mad., 234, referred to. 

The facts are fully set forth in the judgment of Mr. Justice Baneuji. 

Babu Jogendro Nath Chaudhri and S. G. Banerji, for the Appellants. 

Pandit Sundar Lai and Pandit Madan Mohan Malaviya, for the 
Eeapondent. 

Banerji, J.— Sujan Singh, the father of the plaintiffs, held a decree against 
HirS Singh and Sahib Singh, which the plaintiffs put in execution. It is 
alleged by the plaintiffs, but denied by the defendant, that the defendant 
RiJdar Singh was the ugent and general attorney of the plaintiffs for the 
pur^ioae of supervising the nroceedings connected witli the execution of the 
• decree. It is further alleged that an application was made on behalf of the 
deeree-heiders under section 294 of the Code of Civil Procedure, for permission 
to purcha.se the property which was advertised for sale in execution of the 
decree, and that the application was refused on the ground that other decree- 
holders had taken out execution against the same p7’oporty. This allegation is 
not traversed on behalf of the defendant. Tlie plaintiffs further state in their 
plaint that after the refusal of the Court to grant them leave to bid at the sale, 
the defendant purchased the property in his own name, and made the deposit 

* Second Appeal No. 997 of 1897, from a decree of L. G. Evan.s, E.sq., Di.strict Judge of 
Aligarh, dated the 22nd September 1897, reversing a dccrco of Babu Bipin Bohari Mukerji, 
Subordinate Judge of Aligarh, dated tho 30th June 1896. 

t t Sec, 88 :—Whore a trustee, executor, partner, agent, director of a company, legal 
adviser, or other person bound in a fiduciary character to protect 
Advantage gained by tho interests of another person, by availing himself of his 
fiduciary. character, gains for bim.self any pecuniary advantage, or vrhero 

any person so bound enters into any dealings under circum¬ 
stances in which his own interests are, or may be, adverse to those of such other person and 
thereby gains for himself a pecuniary advantage, ho must hold for the benefit of such other 
peroon the advantage so gained.}^ 
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required by section 306 of the Code of Civil Procedure by raising naoney on 
the plaintiffs’ credit; that subsequently the plaintjffs paid that money and the 
remainder of the purchase-money, and that the defendant agreed iiO convey# 
the property to them after the confirmation of the sale. Objections were taken 
to the sale on behalf of the judgment-debtors but they were overruled, and 
the sale was confirmed, and a certificate of sale was granted to the defendant 
under section 316 of the Code of Civil Procedure. The sale took place onjbhe 
[436] 20th August 1891. It was confirmed on the 5th March 1892, and the 
certificate of .sale was granted to the <lofondant on the 11th March 1892, The 
plaintiffs state that after the confirmation of the sale the defendant was asked 
to execute a sale deed, but he refused to do so, and that in April 1895, he 
applied for partition of the property. It is thus clear that between the date 
of confirmation of sale and the date of the suit the defendant was admittedly 
in posse-ssion. In the 9th paragraph of the plaint the plaintiffs assert that 
they were the real purchasers of the property, and that the name of the defend¬ 
ant was entered as purchaser “ farzi," that is, nominally. Upon these 
allegations the plaintiffs ask for a declaration that they are the real purchaseirs 
and that the defendant has witliout their permission got his name entered as 
purchaser, and they pray to ho put into possession. The defendant denied that 
the purchase had been made iiy him on tlie plaintiffs’ behalf and with 
the plaintiffs’ money, lie also pleaded the bar of section 317 of the 
Code of Civil Procedure. The Court of First Instance granted the plaintiffs 
a decree, but the Ijowor .Appellate Court has dismissed the suit on the 
ground that section 317 precluded the plaintiffs from maintaining it. The 
question wo have to dotorrnino in this appeal is whether section 317 is a bar 
to the maintoiiancQ of the suit. 

It is admitted that tlie defendant is the certified purchaser, but it ia 
alleged that the plaintiffs are the real purchasers, and tliat the purchase by 
the defendant was made on their behalf. If that is so, the case clearly comes 
witliin the first paragraph of section 317, and by reason of the provisions of 
that paragraph the plaintiff's are precluded from maintaining the suit. It is con¬ 
tended on the plaintiffs’ behalf tliat tliis is a case to which the second paragraph 
of section 317 applies, and for this contention reliance is placed on the words 
used in the prayer for relief,-whore the plaintiffs ask the Court to declare that 
the defendant has got his name entered in the sale certificate withqut the per¬ 
mission of the plaintiff's. No doubt in the prayer in the plaint the plaintiffs 
do ask the Court to make the declaration referred to above, but the case set 
out by them in the plaint is wholly inconsistent with the allegation that the 
name of the defendant was entered without [437] the plaintiffs’ consent. A'a has 
already boon stated, 1 take the plaintiffs to assert that the purchase by the 
defendant was made witfliout reference to them, that subsequently when the 
plaintiffs were informed of the purchase, they supplied the purchase-money, 
ratified what the defendant had done, and consented to take a conveyance of 
the property froni the defendant after the sale liad been confirmed in his name. 
They do not say in the plaint that when the defendant’s name was entered in 
the sale certificate it was entered without their consent. On the contrary, 
they assert that it was entered nominally, that is, as henamidar (or them. 
Upon such allegations it is not open to the plaintiffs to contend that the second 
paragraph of section .317 applies to the case. As they had been refused permis¬ 
sion to bid, they could not possibly have said that their own name should have 
been entered m the sale certificate. 

It is next contended on behalf of the plaintiffs-appellants that this is not 
a case of a be7iavu purchase at all, and therefore section 317 has no application. 

. This contention is not borne out by any of the allegations contained in the plaint, 
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but is, on the contrary, opposed to what is stated in the 9th paragraph of the 
plaint. It is, however, urge;;! that the plaintiffs have stated all the facta in the 
•plaint, and that upon those facts the case which arises is that the defendant 
is the plaintiffs’ agent, and has purchased the property as such with the plain¬ 
tiffs’ money, that this is therefore a case of a constructive trust, and that the 
plaintiffs are entitled to the benefit of the purchase made by the defendant, 
aad..must be deemed to be the puchasers of the property. Beliance is placed 
upon the provisions of section 88 of the Indian Trusts Act, 1882. That sec¬ 
tion contemplates the case of a person clothed with a fiduciary character, who 
by availing himself of his position, gains an advantage for himself. The founda¬ 
tion for the rule laid down in that section is that a person should not place 
himself in such a position that his duty may conflict with his interest. It is 
not asserted that the defendant was employed for tlie purpose of purchasing the 
property in question on behalf of the plaintiffs, and it is not alleged that it 
was within the general scope of his duty to make such a purchase. According 
to the plaintiffs, the defendant was employed as their agent for supervising the 
execution [438] proceedings. In the performance of his duties as such agent, he 
was competent to purchase property on behalf of the plaintiffs in execution of 
that particular decree. But this he could not do unless the leave of the Court 
to bid and purchase had been obtained under section 294 of the Code of Civil 
Procedure. In this case leave was refused, and therefore neither the plaintiffs 
themselves nor the defendant as their agent could buy the property. It could 
not be said that it was the duty of the defendant to purchase the property in 
violation of the specific provisions of section 294, which forbids a purchase by 
the decree-holder without the express permission of the Court. When, there¬ 
fore, the defendant purchased the property, no conflict could arise be¬ 
tween his duty and his interest. He was in no different position from any 
other purchaser. Section 88, therefore, has no application. If the 
plaintiff’s allegation be true that the money with which the purchase was 
made was their money, section 82 would have applied l)ut for the proviso 
appended to that section. That proviso saves the operation of section 317 
of the Code of Civil Procedure. Although, therefore, the plaintiffs may have 
paid the money with which the sale considoration was paid, since the certi¬ 
fied purchaser was tlio defendant, it was not open to the plaintiffs to sue the 
defendant on the allegation that they were the real purchasers, and tliat the 
defendant had purchased the yiroperty on their behalf. It is a suit of this 
description which is contemplated by section 317, and it is the policy of that 
section tp preclude the institution of such a suit. The analogy of a purchase 
by o'fie member of a joint Hindu family in his own name on behalf of the other 
members of the family does not, in my opinion, apply in this case. In the case 
of a joint Hindu family the purchase itself is made fiy all the members of the 
family, including the person is whose name the purchase is made, and it is 
not a case of a purchase by a person who is not the real purchaser. The learn¬ 
ed vakil for the appellants relied upon the ruling of the Madras High Court in 
Sanhunni Nayar v. 2\'araya?t Nanibudri, (1893) I. L. R., 17 Mad., 282. With 
what was said by Mr. Justice Hest in hi.s judgment in that case it is not easy to 
agree; but Mr. Justice Muttuswami AlYAil based his judgment upon the 
ground that the [439] purchaser in that case was the agent of the plaintiffs, 
and had been employed as agent for tbe purpose of making the purchase on 
behalf of the plaintiffs. That was not a case in which the real purchaser was 
the decree-holder himself who had not obtained the permission of the Court tb 
buy, and consequently would have infringed the provisions of the law if he 
had bid at the sale and purchased the property. That case is therefore clearly 

distinguishable from the present. Section 88 of the Trusts Act might bqi 

• * 
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applicable to the case which was before the Madras ‘%r j ^ ° 

Kumhalinga Ihllai v. Ariapntra Padiachi, (1895J 1. L. E., 18 a 
also distinguishable. That was a suit for tlie specific performance o 
by the auction-purchaser to convoy the property to the plamtiu. 11a is 
suit been a suit for the specific performance of the contract which the plain i s 
alleged the defendant had made with them to convey the proper y o 
them after confirmation of tlie sale, that ruling might possibly have been 
applicable. Even if the suit had boon one for the specific perforrnance of 
the alleged contract, it would .still have been a matter for consideration 
whetlier .sucli a suit would not be a suit the object of which was to defeat the 
provisions of law. Hut we need not consider the point, as the present suit 18 
not one for the specific performance of a contract. The ruling in Monappa v. 
Surappa, (IHH7) 1. L. E., 11 Mad., ‘23i, has no hearing on tlie present case. In 
that suit the auction purchaser had delivered possession to the real purchaser. 


and had subsequently dispossessed him, and it was held that there was a 
waiver of right, and that the delivery of possession might amount to a transfer 
of title. Eor tiu: above reasons the decree of the Lower Appellate Court is, In 
my opinion, right. J would dismiss tho appeal with costs. 

Aikman, J.—I am entirely of tho same opinion. The plaintiffs, who 
wore decree-holders, had tried to obtain permission of the Court to bid for the 
property advertised for sale in execution of their decree. That permission was 
reiusod. Tho property was then, it is said, purchased by the defendant as 
agent of the plaintiffs, and the sale was confirmed in his name. lie therefore 
became a certified purchaser, Tlio plaintiffs come into Court, alleging that the 
purchase was made with their fuuds, that they are the [440] real purchasers, 
and that tlie defendant's name was entered in tho sale certificate fictitiously. 
It follows from this statement that tho plaintiffs’suit is one which section 317 
of the Code of Civil Procedui'o declares not to be maintainable unless the 
entry of tlie name of tho certified purchaser was made fraudulently or 
without the consent of tho real purchaser. In this case no allegation of 
fraud is made. In the relief the plaintiffs, it is true, ask fora declaration that 
the defendant's name was entered in the cortifioate without their coij'sent; 
but in the body of the plaint they lay no foundation for such a case. In fa/it, 
tho statement in paragraph 6 of tlio plaint is quite opposed to tho theory 


ttiat tlie entry of tho defendant’s name in the sale certificate was made without 
the consent oi the real purclraser.s, for in that jiaragraph the plaintiffs state tjiat 
tho agreement between them and tho defendant was that after the sale^ had . 
boon confirmed in his nanio, he would execute a sale-deed of the pr,operty to 
them. In the face of this allegation it is impossible for tho plaintiffs to main¬ 
tain that tho entry of tho defendant’s name was made without their consent, 
burthor, such a contention on their behalf would at once have been met by a 
reference to the first paragraph of section 249 of tho Code of Civil Procedure, 
which precludes a decree-holder from bidding for or purchasing a property sold 
in execution of tho decree without the express permission of the Court. I 
entirely agree also with my learned brother in holding that the provisions of 
section HH of the Indian Trusts Act, No. II of 1882, will not help the plaintiffs. 
It cannot i )0 said that there is any fiduciary duty on an agent towards his prin¬ 
cipal to assist liim in evading tho pi'uvi.sions of the law. It is, in my opinion, 
clear that the Legislature in framing the Trust.s Act wore careful that it should 


not it) any way enable the provisions of section 317 of the Code of Civil Pro- 
Sodure to be evaded. This appears from section 4 and section 82 of that Act. 
I agree in the order proposed. 


. Appeal dismissed. 
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NOTES. 

[ See also (1903) 26 All., 82 ; (191.3) 36 All., 138.] 

[Ml] CRIMINAL REFERENCE. 

The 13th July, 1000. 

Present: 

Mb. Justice Blair. 

In the matter of Madho Pershad. ^ 

Act No. XII of 1890 {Excise Act), section 40—License to sell spirits 
retail—Death of licensee before expiration of period of license — 

Right of his heir and partner in business to continue sale — 

Personal nature of licence. 

Held, that a licence for the retail sale of liquor under the Excise Act, No. XII of 1896, 
granted in the name of one man, does not on his death before the expiration of the period of 
the licence descend to his heir .and partner in business so as to justify the said heir and part¬ 
ner in business in continuing to sell during the unexpirod portion of the period named in 
the licence. 

Where an order had been made for the sale of the liquor, part of which was, as above 
ruled illegally sold by the accused ; Held, that if the said liquor had by devolution or other¬ 
wise become the property of the accused, there was no reason why it should not bo attached 
and sold. 

The facts of the case sufliciently appear from the judgment of the Court. 

No one appeared. 

Blair, J.— The District Magistrate of Mirzapur refers to this Court this 
conviction and sentence by a Magistrate, inllicted under section 49 of Act 
No. XII of 1896. lie doubts the soundness of the conviction in point of law, and 
inutile alternative suggests that as the olTenco is a purely technical one, the 
6 onviction and sentence should be set aside. I may add that an order has 
Jjeen made for the sale of the liquor, part of which has been held to be impro¬ 
perly retailed. The facts are that one Ilira Lai, the uncle, as I understand, 
df the person convicted, whose name is Madho Pershad, hold a licence for sale 
by'retail of European spirits, which licence would he in force up to some time 
in'September of the present year. Ilira Lai died in the month of April, and 
it was after his death that Madho Pershad having no licence himself, made 
the illegal sale or sales of which he has been convicted. It is said, I know 
not with what truth, that Madho Pershad is Hira Lai’s heir, and was his 
partner during his life. I do not think there is any doubt as to the technical 
soundness of the conviction. A licence is a personal grant, largely made for 
personal reasons, [442] and it certainly does not, after the death of the licensee, 
attach itself in any way to his property or devolve upon his heirs. I do not 
think Madho Pershad or any man of ripe years who had any connection with 
the traffic, could have sold the liquor without, at all events, grave doubt as to 
whether such sale was in violation of the law. 1 do not think that a fine of 
Rs. 50 inflicted upon a substantial man can he anything but a very small sen¬ 
tence for an offence which is punishable by four months’ imprisonment orl^ne 
of one thousand rupees, or with both. I set aside the order of the Magistrate , 
for the sale of the confiscated liquor, and instruct him to reconsider that ques- 

* Ctriminal Boicrence No. 357 of 1900, 
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tion with a view to his arriving at a conclusion whether the liquor confiscated 
and ordered to be sold is the property of Madho Pershad. In that case I see no 
reason why he should not order attachment and sale of such liquor. If it is* 
not by devolution or otherwise the property of Madho Pershad, it ought not to 
be confiscated and sold. Let the papers be returned. 

[ 22 All. M2 ] 

APPELLATE CIVIL. 

Th6 13th July. 1900. 

Present: 

Mr. Justice Knox, Acting Chief Justice, and Mr. Justice Blair. 

Ram Chander.Defendant 

versus 

Kondo and others.Plaintiffs." 


Civil Procedure Code, sections 13, 24-i—Transfer of Property Act {bio. IV of 
IHH2), sections H8, 89—Decree not in accordance with judgment—Interpretation 

of decree. 

Where a niortg-igeo in suinR upon his mortgage included in his plaint certain property 
which was not included in the mortgage deed and this fact was apparently overlooked by the 
defendant who defended the suit, and where, while the judgment declared “ that a decree be 
given against the hypothecated estate,’’ in the decree the property affected was described as 
“ the property specified in the plaint.” 

Held, that the decree must be held to mean the hypothecated property mentioned in the 
plaint, and that neither section Id nor section 24t of the Code of Civil Procedure concluded 
the defendant from subsequently suing to recover the property wrongly included in the plaint. 
The facts of this caso sutliciontly appear from the judgment of the Court. 
Munshi Ham Prasad and Pandit Sundar Lai, for the Appellants. , 
[4431 Pandit Moti Lai Nehru, for the Respondents. " *■ 

Knox, Acting C. J., and Blair, J.-— The suit out of which this appeal 
arises has roforonco to a certain share of property which will in this"]udgmenl; 
be referred to hereafter as share A. This share A is a share in maU 2 ia 
Gummawala, whicii belonged to Sri Ham, one of three brothers. • 

bri R'^ni s brother, Nagar Mai, held a second share, which will fee htre- 
aftoi styled share B. A third brother, Sohan Lai, hold a share, which will 
be described as ( ”pfws “ ). • 

Sohan Lai was sucoeedod by his son, Shankar Lai. Nagar Mai and 
Shankar Lai borrowed monies from one Bansi Lai, and as security mortgaged 
in his favour sliaro B and ^). 


Shankar Lai died and his property passed by succession thus° to 

Sri Ram, ^ to Nagar Mai. In execution of a decree against Nagar Mai, - 
was sold and purchased by Kondo Mai, one of the respondents to this appeal. 

, Ko’ndo Mai is heir to Sri Ram, and thus held both the shares A and {—plus—). 

________ _ __ _ 2 1 

* First Appeal from Order No 112 of 1899, from an orll^fTB^u Prag Dass, Subordi- 
Ujite Judge ot Saharanpur, dated the 10th July 1899. “ 
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Bansi Lai, however, brought a suit upon his bond and impleaded only 
Hondo Mai as the representative of his original mortgagors. Hondo Mai 
defended, the suit, but apparently overlooked the fact that share 4, or a portion 
of it, was included among the property sued for. Share A is not, and never 
was, included in the bond upon which Bansi Lai sued, and was not therefore 
property over which the bond held by Bansi Lai and upon which he sued 
created any charge or lien of any kind. 

The judgment which was given in favour of Bansi Lai ran thus in its 
concluding clause : “ that a decree bo given to the plaintiff for Rs. 10,349-4-6 
against the hypothecated estate, except that portion of it which is in the hands 
of Murli Lai and Lachmi Chand— i.e., share B.” Prom the concluding words 
of the judgment and from other passages in it, it is evident that the intention 
of the Court was to grant a decree over the balance of the property hypothe¬ 
cated, and only that, viz., - plus ° share B being expressly excepted by name. 

A A 

In the decree the property affected is described as the property specified 
In the plaint and as modified, to wit, by the ^444] exception of share B. 
Bansi Lai died and was succeeded by Ram Cbander, tbe present appellant. 
He applied for an order absolute, and into this order absolute came the order 

for sale of share A, or a portion of it, as well as of share --phis “ Ram 

± A 

Chander purchased. 

Hondo Mai then instituted the suit out of which this appeal has arisen to 
recover the portion of share A which has been sold, on the ground that as it 
was never hypothecated, it could not have been included in the decree and 
could not have been sold. 

The Court of First Instance dismissed the suit on the ground that it was 
barred by section 13 of the Code of Civil Procedure. Hondo Mai should, in 
the judgment of tlie learned Munsif, have raised as part of his defence to tho 
suit that no part of share A was ever hypothecated. 

The learned Subordinate Judge overruling this decision, has remanded 
the case for a decision upon the merits, and it is from this order that the 
present appeal has been brought. 

, We agree with the learned Subordinate Judge that the Court which heard 
the first suit never intended to give a decree over any property other than 
that hypothecated, and that where the decree says “ the property specified in 
th(3 plaint ” is meant, and must ho held to mean, the hypothecated property 
mesitioiied in the plaint. The order absolute under section 89 could not run 
against any property over and above that against which the decree under 
section 88 ran. The present suit is concluded neither by section 13 or section 
244 of the Code of Civil Procedure. To hold otherwise would not only be an 
act of injustice, but it would be permitting the plaintiff to take advantage of 
what he must know to be a piece of sharp practice, more than that, of fraud. 

We dismiss this appeal with costs. 

Appeal dismissed. 


NOTES. 

J This was applied in (1909) 7 M. L. T., 191.1 


967 



I.L.R. 22 All. M8 queen-empress v. 

[« 8 ] APPELLATE CRIMINAL. 

The 7th July, 1900. 

Present: 

Mk. Justice Blair and Mb. Justice Henderson. 

Queen-Empress 

versus 

Nirmal Das and others. 

Criminal Proceilurn Code, seeiion 288—Previous statement to committing 
Magistrate retracted in Sessions Court—Use of such statement by 
Sessions Court as substantive evidence—Act No. I of 1872 
{Indian Evidence Act), section 30—Confession of co- 
accused —” Taking into considertition ”—Finding 
of arms and stolen yroperty in joint family 
house- — Evidence—Act No. XLV of 1860 
{Penal Code), section 412. 

Where a vvitncaa who liaa made a statement before the committing Magistrate subsequently 
resiles from that statement in the Court of Session, the statement made before the com¬ 
mitting Magistrate can bo used under seotion 238 of the Code of Criminal Procedure to 
contradict the witness; but the use of such statement as substantial evidence of the facts 
alleged by the witness on the prior oocasio)i is fraught with the grave.st peril, and could never 
have been the intention of the Legislature. 

The words “ take into con.sideriition ” in section 30 of the Indian Evidence Act, 187‘i, do 
not mean that the confession referred to in the seotion is to have the force of sworn evidence, 
Queen-Empress v. KItandia, (I8'J0) T. L. R., 15 Bom., 66, referred to. 

The bare finding of stolen property and arms in the hou.se of a joint Hindu family is not 
such evidenoe of possession on the part of each of its members .as would form a sufficient basis 
for a convict-ion. . 

Only so rauch of the judgment is reported as is necessary to the points referred 
to in the head-note. 

The Government Advocate {lor wliom Mr. W. K. Porter), for the Grown. 

BlaiP and Henderson, JJ. —After sotting forth the facta of an ordinary 
dacoity, continued as follows :— ^ 

The police do not appear to have obtained any clue for nearly a fortnight. 
They then began to make ^arrests, and upon the 12th February last and the 
succeeding days confessions were made by three of the present appellants — 
Nathu, Bhola (of Nagla Gulal) and Dnrola (of Ratu). .The police also, on or 
before the date mentioned, had got into communication with one Genda, who 
afterwards appeared under a tender of pardon, and came before the Magistrate 
to give evidence for the prosecution. Three persons, other than those here as 
appellants, were committed, and upon trial were acquitted by the Sessions Judge. 
Upon the hearing in the Sessions Court, Genda, who had appeared before the 
[446] Magistrate and given evidence for the prosecution, was called for the 
prosecution. He then said that he knew nothing about the dacoity, that the 
Oollector did not offer him a pardon, and that ho had heard nothing about it. 
The statement made before the Magistrate was put before him, and he admitted 
making it, but ho said that it was all false, and that he was forced to make it. 

• Criminal Appeal No. 409 of 1900. ‘ 
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Upon the hearing in the Sessions Court, the evidence given by him before the 
Magistrate, which was put jn to contradict the statement that he knew nothing 
I about the dacoity, was used as substantive evidence against the appellants here. 
Against many of them there is no sworn evidence delivered in the Sessions 
Court at all. * » * 

The cases of those appellants who have been convicted mainly upon what 
Gehda swore before the Magistrate stand upon an altogether different footing, 
and the weight to be attached to the evidence of Genda requires careful con¬ 
sideration. He is the person who was called and accredited by the prosecution 
before the Magistrate. Upon being again called for the prosecution in the 
Sessions Court he flatly denied that he knew anything about the dacoity, and 
that he took any part in it. The Sessions Judge then confronted him with the 
statement he had made before the Magistrate, and he was compelled to admit 
that he had made such a statement, and alleged that he had done it under 
compulsion. It is that evidence before the Magistrate so repudiated by him that 
the prosecution has put forward as evidence to be believed and acted upon in 
the Sessions Court, and upon that evidence the Sessions Judge has thought 
it fair to act. As to the admissibility of that evidence to contradict his allegation 
that he knew nothing whatever about the dacoity, there can be no question ; 
but the use of the allegations made by him before the Magistrate as substantial 
evidence of the fact.? alleged by him seems to us fraught with the gravest peril. 
The terms indeed of section 288 of the Code of Criminal Procedure, which 
render the evidence of a witness taken before the committing Magistrate 
capable of being treated as evidence in the discretion of the presiding 
Judge, are couched in the widest possible language ; but we enter¬ 
tain the strongest opinion, in common with Mr. Justice Stbaigiit, that 
it never was the intention of the Legislature that the substance of such a 
[447] statement before the Magistrate, when retracted and repudiated, should 
be used by the prosecution as substantial evidence of the allegations made in 
it. It is difficult to conceive that any responsible tribunal should permit the 
conviction of a person upon such evidence if it stood by itself; and indeed as 
far as what is properly called evidence is concerned, Gouda’s repudiated state- 
nttat is all that there is on the record to justify the conviction in several of 
the cases before us. Taken with this confession upon oath are the confes¬ 
sions made by certain of the appellants which it is our duty not to treat as 
evidence but to “ take into consideration.” It is not perhaps necessary or 
easy to define precisely what is meant by these words " taking into considera¬ 
tion.” JThis, at all events, it must mean, that they are not to have the force 
of sworn evidence. Indeed it has been most definitely ruled in the Bombay 
High Court in Queen-Empress v. Khandia, (1890) I, L. E., Bom., 66, that a 
conviction resting on such a confession alone cannot be maintained. In our 
opinion, therefore, no conviction in these cases can be sustained, which rests 
only upon the repudiated evidence of Genda and the statements made by the 
co-accused. Among the persons who have been convicted on such evidence 
are:—Nirmal Das, Darola (of Nagla Gulal) and Sanwalia. 

We allow the appeals of these throe appellants. We set aside their 
convictions and order them to be released. 

The case against Ram Chandar, Bhao Singh and Jhamrnan, in so far as 
it rests upon the statement of Genda, has, in our opinion, no secure founda¬ 
tion, and the discovery of property and arms in the house jointly occupied iSy 
them together with Nathu falls, in our opinion, short of evidence of possession. 
There is nothing to show that they took or dealt in any way with any part of 
the stolen property, an^ wp think that the bare finding of the property in tjuj 


9 AJOl'i.—122 
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bouse of » joint Hindu family is not such evidence of possession on the part 
of each of its members as would form a sufficient basis for a conviction. We 
may add that their brother Nathu has taken upon himself all the responsi¬ 
bility for the possession of the stolen articles; it was be who upon his own 
admission, took an active part in the dacoity and [448] brought the articles 
there : he expressly denied that his brothers had anything to do with the 
dacoity, and stated that the things found were his own share of the loot. We 
do not attach much importance to a statement of this kind, which would tend 
to exculpate bis brothers, but we think that, apart from it, there is no evidence 
which would justify a conviction. 

The Government have appealed against the acquittal of Narayan, the 
brother of Ram Chandar and Bhao Singh. Inasmuch as the evidence against 
him is limited to the discovery of property and arms in the family house, it 
is, in our opinion, impossible to support the appeal. 

The appeal therefore against the acquittal of Marayan is dismissed, and 
the appeals of Ram Chandar, Jbamman and Bhao Singh are allowed. They wiy. 
be at once discharged. 

[With reference to section 288 of the Code of Criminal Procedure see 
further Queen-Empress v Soneju, (1898) I. L. R., 21 All., 175, and Queen-Em-. 
press V. Jeochi, (1898) I. L. R., 21 All., Ill, and as to section 30 of the 
Evidence Act, Empress v. Sundra,Weekly Notes, 1884, p. 38, Empress v. Piria, 
Weekly Notes, 1885, p. 320, and an unreported case—Criminal Appeal No. 158 
of 1900, decided on the 30th of April 1900—the material portions of the 
judgment in which are printed below.*—Ed.] 

NOTES. 

( Sea also ‘28 All., 683 ; (1913) 38 Bom., 166 at 168. ] 


* This oase has been anbmitted by the Sessions Court of Aligarh for confirmation, of .the 
sentence of death upon Dammar. There is also an appeal by Dammar. There are further 
appeals by Salig, Shiboharan, Behari and Param Bukh, who have been convicted of an 
offence under section 302 of the Indian Penal Code, hut sentenced to transportation for lift. 
Dammar is not represented before us. The other four appear by counsel. 

On the 30th of September 1899, Dan Bahai, mahajan, was undoubtedly murdered. The 
place where the murder happened was a mile distant from the village Lametha,where he lived. 
The medical evidence is that there were two wounds, one in front of the neck, the other on 
the back of the neck. Both wounds were caused by some heavy sharp-edged instrument, 
and could have been inflicted, by the chopper produced in Court. There were two other 
wounds on the right side of the head. The Civil Surgeon states positively that there was 
no wound on the head, by which we understand on the skull. The police arrived on the spot 
on the 1st of October, and they lost no time in the investigation. The promptness with 
which the police action was taken in this oase deserves commendation, and adds consider¬ 
ably to the value of the evidence which is the outcome of this investigation. One of the persons 
whom the police arrested was the convict Dammar. He made a long and detailed statement, 
which was duly recorded by the Magistrate on the 4th of October. Prom that statement he 
afterwards resiled and said that it was brought about by malpractices on the part of the 
police. Of any such malpractices there is no evidence whatever, and we do not believe the 
allegation. The statement is in full detail. We have studied it more than once, and 
each time that we study it we rise from it with a conviction that it is in the main, if not 
i^olly, an accurate account of what took place. In addition to this statement there is 
evidence on the record which presses strongly against both the accused Dammar and Balig. 
There is further evidence which, as far as it gow, tends to the conviction of the other thrm 
appellants, but so far falls short of proof that it is insufficient to prove participation in the 
act of murder. We shall shortly allude to this evidence. .* * • • It is at this 

po^nt that we take into consideration the confession m^de by Dammar. The learned 

« 
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[449] APPELLATE CIVIL. 

The 13th July, 1900. 

Present: 

Mr. Justice Knox, Acting G. J., and Mr. Justice Blair. 

Darab Kuar and others.Appellants 

versus 

Gorati Kuar.Respondent."^ 

Civil Procedure Code, section 493 — Temporary injunction—"Other injury." 

Held, that words “or other injury ” in section 493 of the Code of Civil Procedure do not 
include acts of trespass upon property. 

The application of the present appellant in the lower Court was headed 
" Application under section 493, Civil Procedure Code,” and concluded with the 
fdllowing prayer:— 

" Therefore it is prayed that by an ad interim injunction under section 493 
of the Code of Civil Procedure the defendant be prohibited from reali^iing the 
amount of decree of rent of the villages in suit and from otherwise interfering 
in the management of the properties in dispute either by herself or through 
her mukhtar-ams and karindas.” 

[460] Babu Jogindro Nath Chaudhri, Pandit Moti Lai Nehru and Babu 
Satish Chandar Banerji for the Appellants. 

Babu Durga Charan Banerji and Pandit Sundar Lai for the Respondents. 

Knox, Acting C. J., and Blair, J.— This is an application for an injunc* 
cion under section 493 of the Code of Civil Procedure. Section 493 applies to 
suits for restraining a defendant from committing a breach of contract or other 
injury. It is admitted that the case is not concerned with a breach of 
contract, but it is sought to construe the words “ other injury” as words which 
might have reference to acts of trespass upon property. There is no authority 
for.sdch a construction. * 

We dismiss the appeal with costs. 

Appeal dismissed. 

NOTES. 

’[ This deoiaion is suporsoded by the Legislature adding the words, ' of any kind ' Alter 
the j^ord -Hnjury ’ in the C. P. G., 1908, O. 39, r. 9, sub-rule (1). ] 


oounael for Shiboharan and other appellants contended that we could not use it unless there 
was evidence which, if believed, amounted to proof against bis clients. We cannot accede 
to this contention. We are not prepared to dedne the exact extent to which, and the circum¬ 
stances under which, such a confession may be used. The Legislature in using the words 
which it has placed upon the Statute book obviously intended to confer a wide discretion upon 
'Courts and to leave them to appraise the value of such a confession. We are not prepared to 
say that it might not have been used in the present case, and so far have supplemented 
the case against Shibcharan and Behari as to leave no room for doubt. • • • • 

* First Appeal No. 41 of 1900, from an order of Ikfunshi Sheo Sahai, Additional Subordi¬ 
nate Judge of Saharanpur, 'dated the 2nd March 1900. 
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I 22 All. iSO ] 

The 16th July, 1900. , 

Present: 

Mr. Justice Knox, Acting C. J., and Mr. Justice Blair.. 

Mahabir Prasad.Objector 

versus 

Partab Chand.Opposite Party.* 

Civil Procedure Code, section 244—Parties to the suit or their representatives'— 

Purchaser at auction sale. 

Where a decree-holder who had obtained a decree and order under section# 88, 89 of the 
Transfer of Property Act ovi r certain property, proceeded to attach it in exocutftn of his- 
decree : Held, that a third paity who had bought thq right# and interests of the judgment- 
debtors at an auction sale held in consequence of a money decree was not a legal representative 
of the judgment-debtors so as to entitle him to be heard under section 244 of the Code of 
Civil Procedure at the execution proceedings. Sabh/ijit v. Sri Gopal, (1894) I. L. R., 17 All., 
222, P. B., followed. Prosunno Kumar Sanyal v. Kali Das Sani/al, (1892) I. L. R., 19 Cal.^ 
683, P. C., distinguished. 

The facts appear sufficiently from the jud{?ment. 

Babu Parhaii Chajan Chatter]i for the Appellant. 

Pandit Madan Mohan Malaviya, Babu Datti Lai and Babu Davendro 
Nath Ohdedar for the Respondent. 

Knox, Acting C. J., and Blair, J.— This appeal arises out of an applica¬ 
tion for execution of a decree. The decree-holder is one Rai Bahadur Partab 
Chand ; tlio judgment debtors are persons with whose names we are not con¬ 
cerned, The rights and interests, however, of these judgment-debtors in certain, 
property were purchased at an auction sale held in consequence of a 
[451] money decree. At that sale those rights and interests were purchased by 
Rai Bahadur Mahabir Prasad Narain Singh, the appellant. Upon Rai Bahadur 
Partab Chand attaching the same property over which he had obtained 
first a conditional decree under section 88, and then an order absolutU 
under section 89 of the Transfer of Property Act, Rai Bahadur Mahabir Prasad 
Narain Singh intervened and asked to be heard as the represehtative of 
the judgment-debtors in Rai Bahadur Partab Chand’s decree. His application 
has been rejected by both the Courts below ; it has also been rejected by this 
Court upon the ground that a Full Bench of this Court in Sabhajit v. Sii Gopal, 
(1894) I. L. R., 17 .All., 222, F. B., held that a purchaser at an auction sale 
is not a representative of thp judgment-debtor, whose interests hehas purchased, 
within the meaning of section 244 of the Code of Civil Procedure. 

We should have thought the matter not open to any further question. The 
learned vakil, however, who appears on behalf of the objector, sought to 
establish that this Full Bench ruling was in dei'ogation of what their Lordships 
of the Privy Council laid down in Prosunno Kumar Sanyal v. Kali Das Sanyal, 
(1892) I. L. R., 19 Cal., 683, P. C. We liave carefully examined that case : 
what was therein laid down was this—that when a question arises between the 
parties to a decree relating to its execution, discharge or satisfaction, the fact 
that the purchaser, who is no party in the suit, is interested in the result, has 
never been held as a bar to the application of section 244. This in no way 
affects what was hold by this Court in Sabhajit v. Sri Gopal, (1894) I. L. R., 
17 All., 222, F. B. In this case the parties to the suit were the parties to the 

^ • Appeal No. 10 of 1900, under section 10 of the Letters Patent. 
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proceedings ; added bo them was the purchaser, not as a representative of one of 
the parties, but as a looker-on interested in the result. Here the question which 
has to be decided is not one in which the judgment-debtor is any longer 
interested ; in other words, it is not a question arising between the parties to 
the suit, and section 244 has no application. 

We dismiss the appeal with costs. 

Appeal dismissed. 


NOTES. 

[ A purchaser at an execution sale is a representative of the judgment-debtor ;—(1908) 30 
All., 379. See also (1908) 31 All., 82 ; (1908) 30 All., 231 ; (1904) 26 All., 447.] 

[482] The 16th July, 1900. 

Present: 

Mr. Justice Burkitt and Mr. Justice Henderson. 


Beni Madho Das.Plaintiff 

vers7is 

Kaunsal Kishor Dhusar.Defendant.*^ 


Act No. IX cf 1872 {Indian Contract Act), section 80—Loan to facilitate 
gambling—Loan to aid in paying gambling debt—Contract not 

tainted with immorality. 

Held that the fact that the object with which the plaintiff lent inotiey to the defendant 
was to enable him to pay off a gambling debt, did not taint the transaction with immorality 
.so as to disentitle the plaintiff to recover. 

Thp: facts appear sufficiently from the judgment of the Court. 

Pandit Moti Lai Nehru, and Bubu Durga Charan iJanerji, for the Appellant, 

Mr. Dwarka Nath Banerji, for the Respondent. 

Burkitt and Henderson, JJ. — In this case we are unable to concur with 
the decision of the Lower Appellate Court. 

The facts briefly are that, on the 20th November 1896, several persons, 
including the defendant-respondent—persons described by the Lower Appellate 
Cburt as being men of high social standing and considerable wealth— met together 
at the house of the plaintiff-appellant, and gambling ensued; but in that gambling 
theaplailitiff-appellant took no part whatsoever. From time to time it would 
appear that the defendant-respondent lost certain sums of money, and in order 
to pay those he borrowed from the plaintiff up to Rs^4,000, which he promised 
to repay. This fact is distinctly found by the Lower Appellate Court, which finds 
that the money was borrowed by respondent to pay his gambling debts. The 
Lower Appellate Court very properly finds that the agreement between the 
plaintiff and defendant was not by way of wager, and therefore not void under 
section 30 of the Contract Act; and it further finds that the agreement by the 
defendant-respondent to repay Rs. 4,000 was in consideration of that sum 
having been lent to him at his request by the plaintiff; and the Court further 
found that that consideration as it stood was not in itself unlawful or immo¬ 
ral. On those findings one would have expected that the Lower Appellate Court 
would have given a decree to the plaintiff. The learned District Judge, however, 

* Second Appeal No. 4.30 of 1898, from a decree of Mr. E. O. E. Loggatt, District Judge 
of Mirzapur, dated the 6th April 1898, reversing a decree of Babu Jai Lai, Officiating Sub¬ 
ordinate Judge of Mhrzapur,' dated the 10th May 1897. 
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came to the conolusion that [4833 the general object of the pl^ntiff'in 
lending money was to facilitate gambling, and that every loan had this 
object in view, and every agreement to repay carried the same taint, and each, 
contract had as its general defect fehe facilitation and promotion of gambling 
at the plaintiff’s house. 

In those remarks we are unable to concur with the learned Judge of the 
Court below. The object of the one series of transactions with which we,.are 
concerned here was to enable the respondent to pay off his gambling debt as 
is found by the Court below. The consideration for the agreement was the 
promise made by the defendant to repay the money on demand. We do not 
see how the remarks of the Judge as to the general object the plaintiff had in 
lending \he money affects the case. The Judge finds that the object or the 
consideration—for they are only different names for the same thing seen from 
a different point of view—was not of itself unlawful or immoral. In our 
opinion to lend money for the purpose of paying off a gambling debt with a 
knowledge of it being applied for payment of such a debt cannot be considered 
to be an immoral act. We think the Court below ought not to have reversed 
the judgment given in favour of the plaintiff by the Court of First Instance. 
We therefore allow this appeal and restore the decision of the Court of First 
Instance. Appellant is entitled to his costs in this Court. 

Appeal decreed. 


C S2 All. 4B8 ) 

The 16th July, 1900, 

Present: 

Mr. Justice Banerji and Mr. Justice Airman. 


Wahid-un-Nissa and others.Defendants 

versus 

Gobardhan Das.Plaintiff.* 


Mortgage—Puisne mortgagee not made party to suit by prior mortgagee —* 
Subsequent suit by puisne mortgagee—Apportionment of redemptjon ^ 
money—Third parties, purchasers. 

A prior mortgagee, K, oktained a decree in a suit upon his mortgage, to which suit a 
pniane mortgagee, Q, was not made a party and subsequently one, B, attached the decree, 
and, having put up the property for sale, purchased it himself. Q, the puisne mortgagee, 
having brought a suit for redemption of K’s mortgage and sale of the property, K sold his 
rights to P, who was thereupon added as a defendant. O obtained a decree for redemption 
and sale. 

l«8i] Held per Baner.ii, J., that P was entitled to the whole amount which Q had to 
pay for redemption of the prior mortgage, with the exception of the amount of the purchase- 
money paid by B at the auction sale, which amount, and which amount only, would be duo 
to B or his representatives. Dtp Narain Singh v. Hira Singh, (1897) I. L. R., 19 All., 527, 
apd Baldeo Bharthi v. Hushiar Singh, Weekly Notes, 1895, p. 46, approved. 

* Second Appeal No. 832 of 1897, from a decree of L. G. Rvans, Esq., District Judge of 
Aligarh, dated the 6th August 1897, modifying a decree of Babu Anant Bam, Subordinate 
Judge of Aligarh, dated the 30th September 1S96. 
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Held per AIKMAN, J., that the auction purchaser, B (or his representatives), was entitled 
to the whole amount to be paid by O for redemption of the first mortgage. Dip Narain 
Singh v. Bira Singh, (1897) It L. B., 19 All., 597, dissented from, and Baldeo Bharthi v. 
Hushiar Singh, Weekly Notes, 1895, p. 45, distinguished. 

The facts of the case sufficiently appear from the judgment of either of their 
lordships. 

Messrs. Abdul Baoof and Karamat Husain, for the Appellants. 

Mr. D. N. Banerji, Babu Jogindro Nath Chaudhri, Pandit Sundar Lai 
and Pandit Moti Lai Nehru, for the Respondent. 

Banerji, J. —This appeal has been brought in a suit which aros out of 
the following facts : — 

On the 19th April 1878, Mussammats Habiban and Bina made a simple 
mortgage of 544 bigbas 2 biswas in favour of Kaim Ali Khan, Mazhar Ali 
Khan and Nazar Ali Khan for Rs. 1,500, and on the 29th .Tanuary 1886, 
Habiban alone mortgaged a fourth share of the same property to one Gobind 
Ram. Sbe subsequently made two other mortgages, to which it is not necessary 
to refer. 

The first mortgagees brought a suit upon their mortgage against one of 
the mortgagors and the heirs of the other, and obtained a decree for sale on 
the Ist August 1889. The decree is No. 72 of 1889, and the amount of it 
was Rs. 3,306-14-6. The puisne mortgagees were not joined as parties to 
the suit. 

Bansidbar, one of the defendants in the present suit, held a simple decree 
for money against Kaim Ali and others, the first mortgagees, and in execution 
thereof caused the aforesaid decree to be attached. As attaching creditor be 
took out execution of the decree, caused the mortgaged property to be sold 
by auction on the 24th March 1894, and purchased it himself for Rs. 1,050. 
On the 24th November ,1894, he sold the said property to Wabid-un-nissa 
and Jan Muhammad, defendants, for Rs. 4,400, and [458] those persons, 
on the same date, made a usufructuary mortgage of it to Dungar Singh and 
others, defendants, fourth party, for Rs. 6,000. These defendants are admitted 
to oe in possession of the property. 

Gobind Ram, the second mortgagee, brought a suit for sale upon his mort- 
igage, and obtained a decree on the 23rd February 1892. When, in execution 
pf that decree, he sought to bring the mortgaged property to sale, lie was not 
permitted to do so by reason of the prior sale of the 24th March 1894. He 
thereunon assigned his decree to the present plaintiff, Gobardhan Das, on the 
4fh November 1894, and the latter, as the assignee of the decree, brought the 
present suit on the 7th December 1894. 

The ground of his claim is that, as Gobind Ram was not made a party to 
the suit brought by the first mortgagees, the decree obtained in that suit, and 
the auction sale held in execution of the decree, are not binding on him; that, 
as subsequent mortgagee of the property, he had still the right to redeem the 
first mortgage, and that by virtue of the assignment made to the plaintiff, the 
plaintiff is entitled to redeem the said mortgage. He prayed for a decree for 
redemption of the mortgage of 1878 upon payment of Rs. 1,050, the amount 
of sale consideration paid for the mortgaged property, or such other sum as 
the Court might declare to be payable, and for possession of the property com¬ 
prised in the first mortgage. 

On the 17th December 1894, that is, after the institution of the present 
suit, the first mortgagees, Kaim Ali and others, conveyed to Prasadi Lai all 
their rights under the mortgage of 1878, and the decree obtained upon that 
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tnortgage. Prasadi Lai was thereupon added as a defendant to tlie suit an/1 
is now arrayed as defendant, fifth party. 

Wabid-un-nissa and Jan Muhammad denied the right of Gobind Bam and 
the plaintiff to redeem the first mortgage and assorted that as Gobind Ham 
was the mortgagee of only one-fourth of the property, the claim to redeem the 
remaining three-fourths was not maintainable and that redemption could take 
place, if at all, upon payment of the whole amount due under the mortgage^of 
1878, which they alleged to be Rs. 9,182-0-6, and not upon payment of the 
sale price. 

[466] The defence of Dungar Singh and others, mortgagees from the 
above defendants, was very similar, the only difference being that they alleged 
a larger sum to be due upon the first mortgage. 

Prasadi Lai urged that the plaintiff was not entitled to redeem except 
upon payment of the whole amount due upon the mortgage, and he claimed to 
be entitled to the whole of that amount with the exception of Bs. 1,050, the 
amount of consideration paid by Bansidhar. • 

The Court of First Instance was of opinion that as Gobind Ram was the 
mortgagee of a fourth share of the property, the plaintiff was entitled to redeem 
that share only, on payment of a fourth part of the mortgage money, which 
the parties admitted amounted to Rs. 10,000 on the date of the decree of that 
Court. The claim for possession was dismissed, and a decree was made for sale 
upon payment of Rs. 2,f500, to which it declared Prasadi Lai not to be entitled. 

From this decree the plaintiff appealed, and Prasadi Lai preferred objec¬ 
tions under section 5Gl of the Code of Civil Procedure. 

The Lower Appellate Court referred certain issues to the Court of First 
Instance under section 566 of the Code, and ultimately held that the plaintiff 
was entitled to redeem the whole of the property in suit upon payment of 
Rs. 10,000 admitted to ho due upon the first mortgage on the 30th September 
1896, and further interest on the said amount up to the date of the decree of the 
appellate Court. The learned Judge next proceeded to consider the respective 
rights of the rival defendants to the said amount, and came to the concluai 9 n 
that the present appellants were entitled to Rs. 1,050 paid by Bansidhar ancf 
interest on that amount, and that Prasadi Lai, as representing the first mort¬ 
gagees, was entitled to the balance. lie also hold that the plaintiff should be* 
granted a decree for sale, and accordingly made the decree from which thiij 
appeal has been preferred. . 

Various pleas were taken in the memorandum of appeal, but most of th6m 
have been abandoned. The pleas which the learned counsel for the appellants 
has urged before us are the Chird, the sixth and the seventh. 

[467] It is contended that, as the suit was one for redemption, a decree for 
sale should not have been made. This might have been a valid plea had the 
appellants not submitted to the decree for sale made by the Court of First 
Instance. They did not appeal from that decree, and it appears from the judg¬ 
ment of the Lower Appellate Court that in the first Court they consented to a 
decree for sale being passed. Further, as the plaintiff, as representing the puisne 
mortgagee, is not entitled, according to the rulings of this Court, to sell under 
his rnortgage without redeeming the prior mortgage, and as the ultimate object 
of jns suit was that he might be in a position to sell under his mortgage, a 
decree for sale in the present suit would not prejudice any of the parties, and 
woul prevent further litigation. I am not therefore prepared to accept this 
plea of the appellants. 
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, The seventh plea, which is to the effect that Prasadi Lai, defendant, had 
nd locus standi in the suit is, in my opinion, untenable. As has been- already 
stated, th^ decree obtained ffy the first mortgagees, Kaim Ali Khan and others, 
on the 1st August 1889, upon their mortgage of the 19th April 1878, was for 
Bs. 3,306-14-6. Bansidhar, who caused that decree to be attached and the 
mortgaged property to be sold, realized Bs. 1,050 only out of the amount of 
that decree. This sum appears to have sufficed to satisfy his own decree, but 
a large amount was still due upon the decree to which the first mortgagees, 
Kaim Ali Khan and others, were entitled. Both parties admitted in the Courts 
below that Bs. 10,000 was recoverable under the said decree. It cannot there¬ 
fore be said that the first mortgagees had no right left which they purported to 
transfer on the 17th December 1894 to Prasadi Lai. After the sale, which 
Bansidhar-caused to be effected on the 24th March 1894, the first mortgagees 
had subsisting rights under their decree of the 1st August 1889 ; and as they 
transferred those rights to Prasadi Lai, the latter has stepped into the shoes 
of the first mortgagees, and is now their representative in interest. This 
representative status of Prasadi Lai was, I may observe, never questioned in 
either of the Courts below, and no issue was raised on that point. The only 
question which was discussed in the Lower Appellate Court as affecting Prasadi 
Lai was, whether he was entitled, as the representative [468] of the first 
mortgagees, to any part of the mortgage money which the plaintiff was bound 
to pay for redeeming the first mortgage. That is the question to which counsel 
on both sides chiefly confined their able and elaborate arguments in this Court, 
And that is the principal question which we have to determine in this appeal. 

In my opinion it was not necessary, for the purpose of granting the relief 
to which the plaintiff was entitled, to determine the rival claims of the persons 
who alleged that they were entitled to the mortgage money. It was enough 
for the plaintiff to pay that money into Court, leaving it to the claimants of 
that money to have their respective rights to it determined in a suit of their 
own. This would have obviated the necessity of following the ordinarily 
unusual course of determining the rights inter se of persons arrayed in the suit 
as co-defendants. However, as the Lower Appellate Court has apportioned the 
radrtgage money between different sets of defendants, and as both parties desire 
that the matter should be determined in this suit so as to avoid further litiga¬ 
tion, I do not think wo should decline to decide the question of apportionment. 

* The learned Judge of the Lower Appellate Court has held that as the 
purchase of the mortgaged property by Bansidhar, whom the appellants before 
us represent, discharged the decree obtained by the first mortgagees upon their 
prior mortgage to the extent of Bs. 1,050 only, and as a large portion of the 
amount of that decree still remains unsatisfied, .the present appellants are 
entitled only to the aforesaid sura of Bs. 1,050 and interest thereon, and that 
the balance of the mortgage money should be paid to Prasadi Lai, who now 
represents the first mortgagees. In support of that view he has referred 
to some observations made by my brother Aikman and myself in our judgment 
in the case of Dip Narain Singh v. Hira Singh, (1897) I. L. B , 19 All., 
527. In that judgment wo said :—“ Had a third party purchased the 
property and had his purchase money discharged the prior mortgage in full, 
he would undoubtedly have been entitled to claim that a subsequent mort¬ 
gagee who, by reason of his not being a party to the prior mortgagee’s suit, 
had the right to redeem him, must pay him the full amount of the prior 
[469] mortgage. But if the purchase money paid by such a purchaser did ^ 
not fully satisfy the amount of the prior mortgage, he is not entitled, upon 
redemption by a puisno mortgagee, to the whole amount of the prior mortgage. 
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The subaoquent mortgagee would, in our opinion, have to pay the full amouj^t 
due upon the prior mortgage ; but that amount would be apportioned betwoM 
the purchaser, whose purchase money satisfied the mortgage in •‘part, and the ^ 
mortgagee to whom the balance of the mortgage money is due. When there 
are more purohasers than one. the apportionment should be made between them 
pro rata, and the balance should go to the mortgagee.” These obaervatione 
fully bear out the conclusion of the learned Judge, which is further supported 
by the ruling of Edge, C. J., and myself in Baldeo Bharthi v. Hushiar Singhy 
Weekly Notes, 1895, p. 45. If the view expressed in the above oases is correct, 
the apportionment ordered by tbe Court below is unimpeachable, and this 
appeal must fail. It is, however, argued that the question before us did not 
directly arise in, at least, tbe first of the two cases referred to above, and being 
thus an open question, should be considered and decided by us again. This 
is no doubt true, but I consider it highly inexpedient that the decisions of the 
highest Court in the Province should be frequently altered, and title acquired 
on reliance on those decisions thus unsettled and shaken. Unless, therefore, it 
is established that a decision already given after careful consideration is grossly 
erroneous, I should be loath to depart from it, even if its correctness may be 
open to question, and even if the opinion expressed in it is only obiter. It is 
contended that the view taken in one of the two oases mentioned above by my 
brother Airman and myself, and that taken by Sir John Edge and myself in 
the other, are erroneous and not warranted by law. No case, reported or 
unreported, has been cited to us in which this or any other High Court baa 
held or expressed a different opinion, and no authority has been referred to 
which bears directly on the point and shows conclusively that this Court erred 
in making the observations contained in the judgments pronounced in the two 
cases mentioned above. Speaking for myself, I must say that I have heard 
nothing in the argument addressed to us which induces me to alter tbe opinion 
I [480] have already expressed on the point, and to think that it is contrary 
to any specific provision of law, or to any rule of justice, equity and good con¬ 
science, according to which the Courts in these Provinces are bound to act. 
And I may add that after an anxious consideration of all that has been said in 
this case 1 still adhere to that opinion. ii 

I 

I need hardly mention that in every suit for sale brought by a prior 
mortgagee a puisne mortgagee, of whose interests the plaintiff has notice, should, 
under section 85 of the Transfer of Property Act, 1882, be joined as a party in 
order that he may be afforded an opportunity to exercise the right of redeeming 
the prior mortgage which, as subsequent mortgagee, he possesses. , Where, 
therefore, a prior mortgagee has obtained a decree for sale without making \ihe 
subsequent mortgagee a party to his suit, the right of redemption of the latter 
does not become extinct anti he is entitled to exercise it even after a sale has* 
taken place in execution of the decree obtained upon the prior mortgage. Ho 
must, according to the rulings of this Court, ” be placed in the same position 
he would have held had he been a party to that litigation,” Having been 
relegated to the position which he would have occupied had he been a party to 
the suit, he could redeem the prior mortgage only upon payment of the whole 
amount due upon the mortgage. This is conceded on both sides, and is what 
was held in Dip Narain Singh v. Bira Singh, (1897) I. L. E., 19 All., 627. 
When such payment is made after a sale has taken place under the first mort¬ 
gagee 8 decree, the question arises—Who is entitled to the amount paid? That 
is 4ihe question which we have to decide in this appeal. 

There can be no doubt that if the first mortgagee himself has purchased 
the mortgaged property, he alone is entitled to the mortgage money. It is also 
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bfyond qaeatioD that if a atranger, i.e., a person other than the mortgagee,. 
bMomea the pnrohaser, and the price paid by him fully aatiafies the amount 
of the mortgage debt, the ‘whole of the mortgage money should go to him 
alone, the mortgagee having no longer any right to that money. It is contend¬ 
ed that he would be equally entitled to the whole of the mortgage money 
even if the price paid by him satisfied the [481] mortgage only partially. 
The reasons advanced in support of this contention are, that- upon the making 
of *an order for sale under section 89 of the Transfer of Property Act, 1882, the 
mortgage security becomes extinct; that after an auction sale has taken place 
in pursuance of the order, the mortgagee ceases to have any right in respect 
of the property sold ; that the rights of the mortgagor and mortgagee pass to 
the purchaser, and that therefore, upon redemption, the purchaser alone is 
entitled to the mortgage money. In the first place, this argument assumes 
that the purchaser is in substance an assignee of the mortgage, which he cer¬ 
tainly is not. In the next place, it overlooks the very nature of a mortgage 
and the rights of the mortgagee. Every mortgage presupposes the existence 
pf a debt, and it is for the purpose of securing the repayment of the debt that 
a mortgage of property is made. In every simple mortgage, unless there is a 
specific covenant to the contrary, there is a personal obligation upon the mort¬ 
gagor to pay the debt, and there is also the liability of the mortgaged property 
for the debt. So that the security for the debt is two-fold, namely, first, the 
personal security of the mortgagor, and next, the security of the property. 
The liability of each kind of security is to the extent of the whole amount of 
the debt. It is for this reason that, when a person entitled to redeem seeks to 
redeem the mortgage, he must pay the whole amount due for the time being 
upon the mortgage. It is for the same reason that when the proceeds of the 
sale of the mortgaged property are insufficient to pay the amount due on the 
mortgage, the mortgagee is declared entitled to obtain under section 90 of the 
Transfer of Property Act a decree for the balance, provided, of course, that his 
right to the balance has not been extinguished by the operation of limitation 
or for any other reason. The debt, that is, the principal money advanced by 
way of loan and interest thereon, called the mortgage money in section 58 of 
the said Act, being the sum which must be paid in order to obtain redemption, 
the creditor, that is, the mortgagee, is the person who would ordinarily be 
entitled to get that sum. If a person other than the mortgagor entitled to 
*make such payment, e.g., a purchaser of the mortgaged property, has paid off 
4ihe whole amount of the debt, he, and not the mortgagee, would be entitled to 
the whole of the [482] money paid for redemption. But if such- other person 
has paid only a part of the debt due to and recoverable by the mortgagee, I 
fail to see under what principle of law or equity he would have the right to 
appropriate any sum in excess of the amount paid by him. If the appellants’ 
contention is correct, such person would be entitled to the whole of the money 
paid for redemption. As, however, in the case supposed, a part only of the 
debt due to the first mortgagee had been discharged, the right of the first mort¬ 
gagee to recover the balance due to him would still subsist. When, therefore, 
he realizes the amount of the balance, as he is entitled to do, the result will 
be that the amount of the same debt will have been recovered twice over—a 
result which no Court of Justice should countenance or sanction. Another 
and a more serious anomaly will arise if the appellants’ contention be accepted. 
The subsequent mortgagee who redeems a prior mortgage is entitled to add to 
the amount of his own mortgage the amount of the prior mortgage and to 
recover the total sum from his mortgagor and the mortgaged property. If* the 
proceeds of the sale of the mortgaged property prove insufficient for the reali-* 
jaation of that sum, he will be able to recover the balance from the mortgagor 
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by obtaining a decree under section 90 of the Transfer of Property Act, 
the whole amount of the prior mortgage be paid to the purchaaer of the pro¬ 
perty, the first mortgagee, whose debt would remain unsatisfied, would, accord¬ 
ing to the learned counsel for the appellants, also have the right to realize, by 
means of a decree under section 90, the balance due to him. This right, the 
learned counsel said, was a safeguard of the interest of the first mortgagee. 
So that the mortgagor may have to pay the same amount twice over, that is, 
once to the first mortgagee and again to the subsequent mortgagee. I need 
liardly say that I do not feel myself justified in adopting a view which will 
work such injustice. 


If, again, we turn to the case of the mortgagee, similar injustice will be 
done to him in the event of the whole of the mortgage money being paid to the 
auction purchaser. When the subsequent mortgagee has redeemed the first mort¬ 
gage by paying into Court the whole of the purchase money, the first mortgagee 
is not, in ray opinion, entitled to obtain a decree under section 90, on 
the ground that he has realized by the sale of the mortgaged property 
[463jonly a part of the debt; for when the mortgage has been fully redeemed 
by payment of the mortgage money into Court, it cannot possibly be said that 
a balance is still duo upon the mortgage. The consequence will therefore be that, 
although the first mortgagee to whom a portion of the debt is due has not 
actually realized it, ho will be wholly without a remedy in respect of that portion. 


Now, lot us see whether the view adopted by the learned Judge will lead 
to similar injustice or anything approaching it. The learned Judge has directed 
that the appellants should get the amount which Bansidhar, their predecessor 
in titlo, paid for the property, and interest on that amount from the date of his 
purchase. He has thus awarded the sum by which the purchaser was actually 
out of pocket. The purchaser has suffered no loss, and his only loss, if it may 
bo called a loss, is that of the gain which he expected to derive from an appa¬ 
rently speculative purchase. When property is purchased under circumstances 
similar to those of the present case, the purchaser makes his purchase subject 
to the risk of its being defeated by the second mortgagee who was omitted from 
the first mortgagee’s suit, and to the risk of his having to surrender the property 
upon the first mortgage being redeemed by the puisne mortgagee. It is nolf 
likely that a purchaser under such circumstances would pay full value for the 
property. If ho has to give up the property for which, in the ordinafy course*^ 
of things, ho must have paid inadequate value, and he is compensated by the 
payment to him of the money which he paid as the value of the property, I do 
not see that any hardship is done to him. It the property is of Iarg« valiio, 
sufficient to cover the amounts payable under both the first mortgage and the 
second mortgage, and he prefers to retain it and tor that purpose has to pay the 
amounts of the two mortgages, ho suffers no loss, because he receives back the 
amount of the purchase money already paid by him, and for the balance begets 
an adequate equivalent in the property itself. The present case appears tome 
to be an apt illustration in point. Bansidhar purchased the property in quesr 
tion after Gobind Ram, the second mortgagee, had obtained his decree. That 
decree was apparently in course of execution when the auction sale at which 
Bansidhar [464] purchased took place, for we find that the said sale was con¬ 
firmed after the postponement of the sale which had been ordered in execution 
of Gobind Ram’s decree. Bansidhar, who, as attaching creditor, was himself 
executing the decree obtained on the first mortgage, must have known that in 
making the purchase he was undertaking a risk, namely, that of the sale being 
Ignored by Gobind Ram, who was not a party to the first 'mortgagee’s suit. 
He paid for the property a price which was evidently much below its proper 
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V&ue. Ho himself sold it immediately afterwards for more than four times the 
value he had paid fur it, and it appears to have been admitted in this suit that 
•the property was well wortK Rs. 10,000. A person who purchased property of 
such value for Es. 1,050 only cannot reasonably complain if he has to surrender 
the property upon getting back what he actually paid. And the appellants are 
in no better position than the person from whom they derive their title. It is 
trup that if, under such circumstances, the purchaser has to surrender the 
property, he derives no bene&t, but as he sustains no loss and as the benefit ho 
expected to derive was that arising- from a speculative purchase, he is not 
entitled to any sympathy. In my opinion the mode in which the Court below 
has apportioned the mortgage money is more in consonance with justice and 
equity than that contended for on behalf of the appellants. 

It is strenuously argued on behalf of the appellants that after the sale 
under the first mortgage the first mortgagee ceased to have any right to the 
property, that it is because the property has passed to the purchaser and he 
qbjects to its being sold in satisfaction of the second mortgage that the second 
mortgagee is under the necessity of redeeming the first mortgage, that the mort¬ 
gage money paid by the second mortgagee is paid by him in order to make 
the property available to him for the realization of the amount of his 
mortgage, and that the person who holds the property is therefore the 
only person who is entitled to the mortgage money paid by the second 
mortgagee. It is further urged that when the mortgagee asks for any 
portion of that money he seeks to resort to a source which he has already 
exhausted by causing the property to be sold. This contention might probably 
[465] have been valid had the property been the only security for the mort¬ 
gage debt, and the only source from which that debt could be recovered. Rut 
as has been already said, the security for the mortgage debt is, in the absence 
of a specific contract to the contrary, not only the security of the property, but 
also the personal obligation of the mortgagor to pay the debt, and the liability 
for the whole amount of the debt attaches to each of these securities. 

A puisne mortgagee who was not a party to the first mortgagee’s suit and 
bad* no opportunity of I'odeeming the first mortgage has to pay the full amount 
of the debt because he is bound to pay the amount which he would have had to 
,pay had he been made a party, and there can be no question that he would 
have had to pay the full amount of the mortgage money due for the time be- 
fng, inasmuch as that amount would have been recoverable from the property 
al3o. Where the first mortgagee has realized only a part of the debt by 
tlite sale of the property, that is, by enforcing the security of the property, 
there is still a balance due to him which he can realize by enforcing the 
other security. It follows that when the subsequent mortgagee pays the 
full amount of the debt and thei'eby totally discharges the debt, the person 
to whom the balance is due, that is, the first mortgagee, is the person who has 
the right to appropriate that portion of the money paid by the subsequent 
mortgagee which represents the balance, the purchaser whose purchase money 
has satisfied the remainder of the debt being entitled to the remainder 
of the money paid by the subsequent mortgagee. There can be no doubt that 
if in such a case the purchaser cannot hold up the payment made by him as a 
shield for his protection to the full extent of the mortgage money, he is not 
entitled to the whole of that money. It is, however, said that such a purchas¬ 
er is entitled to use the first mortgage as a shield to the extent of the wljole 
amount of that mortgage, but no authority has been cited in support of this, 
contention. The contrary view was held in Baldeo Bharthi v. Hushiar Singh, 
Weekly Notes, 1895, p. 45. It does not appear to me to be reasonable that the 
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purohaser should be awarded au amount which he never paid. The money 
•by the second mortgagee does not [466] consist of the proceeds of the mortgaged 
property, nor is it paid as an equivalent of the value of the said property. That > 
money cannot, therefore, be regarded as derived from the source which has 
already heen exhausted by the auction sale which has taken place in execution 
of the first mortgagee’s decree. This case is not a case in which, under the 
contract of mortgage, the property was the only security for the debt. The 
second mortgagee, it is true, pays the omrtgage money because of his interest 
in the property, but, as has been already pointed out, he does not pay it as 
solely representing the value of the security of the property. The fact of his 
ignoring the auction sale and offering to redeem the first mortgage does not 
revive the debt, because the debt had never been extinguished, and it is not 
on the ground of the revival of the debt that the first mortgagee can get the 
balance due to him. A comparison of the provisions of section 89 of the 
Transfer of Property Act with those of section 87 shows that an auction sale of 
the mortgaged property does not extinguish the debt, although it extinguish¬ 
es the security as between the mortgagor and the mortgagee. No doubt the 
first mortgagee cannot proceed against the mortgaged property any longer, but 
I see no reason why he should bo deprived of the money which is undoubtedly 
due to him because the person who purchased the mortgaged property took 
with his eyes open a defeasible title, and evidently paid for the property a 
value much below the value which it would otherwise have fetched. For the 
above reasons I see no valid grounds for departing from the view which my 
learned colleague and myself expressed, after careful and mature consideration, 
in Dip Narain Singh v. Hira Singh, (1897) I. L. R., 19 All., 527, at p. S34. 

I am not aware of any ruling in which a different view was adopted, and, as 
I have already said, none was cited to us at the hearing. All the cases 
bearing on the point which I have been able to find in the reports are cases in 
which the purchaser had fully discharged the prior mortgage. I am unable 
to hold that upon considerations either of law or of equity the conclusion at 
which the Court below has arrived as to the apportionment of the mortgage 
money is erroneous. I would therefore dismiss the appeal with costs. 

[467] The objections preferred under section 561 of the Code of divil 
Procedure by the plaintiff and by Prasadi Lai are, in my judgment, untenable. 
As the plaintiff in his claim distinctly asked for possession, to which, it is 
admitted, he was not entitled, the learned Judge was justified in refusing to 
allow him his costs of the suit. 

I think the award of interest on the purchase money paid by Bansidhar 
which has been decreed to the appellants was under the circumstances of the 
case, equitable. I would therefore also dismiss the objections under section 561 
with costs. * 

I would extend the time for payment to the 15th of January 1901. 

Aikman, J. —The facts which gave rise to the suit out of which this 
appeal has arisen are somewhat complicated. On the 19th of April 1878, the 
owners of certain property situated in the village of Barka, in the Aligarh 
district, mortgaged it to Kaim Ali Khan and two others, described in the 
plaint as defendants, first party, as security for a loan of Rs. 1,500. On 29th 
January 1886, one-fourth of the same property was mortgaged to one Gobind 
Ram as security for a loan of Bs. 325. 

^ On Ist August 1889, the first mortgagees got a decree for sale on their 
^mokgage in a suit to which they had not made Gobind Ram a party. 

On 23rd February 1892, Gobind Ram in a suit in which he impleaded 

Ganga Ram and Dungar Singh, in whose favour mortgtfges of portions of the 
' « 
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p^perty bad been executed subsequent to his mortgage, obtained a decree 
fol* sale under bis mortgage of tbe 29th January 1886. 

* The decree obtained by the defendants, first party, was attached by one 
Bansidhar, defendant, second party, in execution of a simple money decree ha 
held against them. The mortgage decree was put in execution, and on the 
24th March 1894, the mortgaged property was sold by auction and purchased 
by Bansidhar for the sum of Bs. 1,050. 

Eight months afterwards Bansidhar sold the property for Rs. 4,400 to 
Jan Muhammad Khan and Musammat Wahid-un-nissa, defendants, third 
party, who forthwith executed a usufructuary mortgage of it in favour of 
Dungar Singh and others, defendants, fourth party. 

[468] On 4th December 1894, Gobind Ram, the second mortgagee, sold 
his decree to Gobardhan Das, the plaintiff in the present suit, for Rs. 840-6-9. 
The plaintiff alleges that Gobind Ram not having been made a party to the 
suit in which the decree on the first mortgage was obtained, did not lose his 
rjght to redeem that mortgage, which right has passed to him, the plaintiff. 

The relief which the plaintiff asked for in this suit was a decree for pos¬ 
session of the property covered by the first mortgage on payment of Rs. 1,050, 
the amount fetched at the auction sale, or any sum the Court might adjudge 
to be proper. To this prayer the words “ and by redemption of the mortgage ” 
are added. The plaintiff also adds a prayer for any other relief which, under 
the circumstances of the case, he might be held entitled to. 

The present suit was instituted on the 8th December 1894. On the 17th 
December 1894, the defendants, first party, sold to one Prasadi Lai any rights 
they had under their mortgage deed of 19th April 1878, and decree of 1st 
August 1889, and Prasadi Lai was made a defendant to the suit. On 8th 
February 1894, ho filed a written statement, alleging that the sum of 
Rs. 9,590-4-0 was due under the mortgage deed, and that plaintiff was not 
entitled to redeem the mortgaged property until he had paid him (Prasadi) 
that amount. 

j^The Lower Appellate Court has made a decree in favour of the plaintiff, 
deftlaring that if he pays into Court tbe sum of Rs. 11,020 in discharge of the 
first mortgage, he shall be entitled to bring to sale the property covered by 
fihe first mortgage in order to realize both this sum of Rs. 11,020 and tbe 
amount due under the decree of 23rd February 1892, which was passed in 
fav.our of plaintiff’s predecessor in title, the second mortgagee. Out of tbe 
ampuntiof Rs. 11,020 directed to be paid into Court in redemption of the first 
mortgage, the Lower Appellate Court has ordered that the representatives of the 
auction purchaser under the decree on the first mortgage shall receive only 
the amount paid at the auction sale with interest,*and that the balance shall 
go to Prasadi, the assignee of tbe rights of the first mortgagees. The repre¬ 
sentatives in title of the auction purchaser come here in second appeal. 

[469] The main plea urged in this appeal is that the apportionment of the 
Rs. 11,020 made by the Lower Appellate Court is wrong. It is contended that 
the assignee of the first mortgagees is not entitled to any part of this amount, 
the whole of which, it is urged, should go to the representatives in title of the 
auction purchaser. The question as to who is entitled to the money to be paid 
in redemption of the first mortgage was the subject of long and able argument 
at^the bar. 

Tbe learned District Judge refers in support of his decision to a passage « 
in a judgment of this Court in case of Dip Narain Singh v. Hira Singh, (1897) 

I. L. R., 19 All., 527. * Tbe passage relied upon by the District Judge is as 
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follows ;—” If the purchase money paid by such a purchaser (t. e., a third pajcy 
buying at a sale in execution of a decree on a prior mortgage) did not fully 
satisfy the amount of the prior mortgage, he is ndt entitled, upon r^emptioh 
by a puisne mortgagee, to the whole of the amount of the prior mortgage. The 
subsequent mortgagee would, in our opinion, have to pay the full amount due 
upon the prior mortgage, but that amount would be apportioned between the 
purchaser, whose purchase money satisfied the mortgage in part, and the mprt* 
gagee to whom the balance of mortgage money is due.” Now it must be admitted 
that the above passage fully supports the order which the District Judge has 
made as to the apportionment of the money to be paid in redemption of the 
first mortgage. But a reference to the rest of the judgment will show that the 
opinion expressed in the passage cited was not necessary for the decision of the 
case before the Court, and must therefore be looked upon as obiter dictum. I 
was a party to the judgment in Dip Narain Singh v. Tlira Singh, fl897J I. L. R., 
19 All., 527. The able argument of the learned counsel for the appellants has 
satisfied me that the opinion expressed in the passage cited as to how the money 
should be apportioned is erroneous. 

In order to explain the reasons for the view I now take, I will state the 
present case as follows, disregarding the various devolutions of interest which 
have taken place, as they only complicate matters and do not affect the decision 
'oflhe question at issue. 

[470] There are on a certain property two mortgages. The holder of the 
prior mortgage obtains a decree on his mortgage in a suit to which he does not 
make the second mortgagee a party. This decree is put into execution, the pro¬ 
perty is sold and purchased by a third party. The puisne mortgagee, not having 
been made a party to the suit on the first mortgage, has not lost his right under 
his mortgage. The right is to bring the property to sale in order to realize the 
amount due on his mortgage. But, as hold by this Court, he cannot bring the 
property to sale until ho has redeemed the first mortgage. It has been decided 
in the case cited above and in other cases that what the puisne mortgagee has 
to pay is not the amount which the property fetched at auction, but the amount 
which he would have had to pay had ho been made a party to the suit brought 
by the first mortgagee, that is, the full amount of the mortgage money due on 
the first mortgage. The question is —Who is to get this amount? It appears 
to me that the first mortgagee can have no claim whatever to it, and for the 
following reasons. When the property was sold in execution of a decree passed 
on the first mortgage, the purchaser got a complete title to the property so far 
as the first mortgagee and the moi'tgagor were concerned. The rights of ^he 
mortgagor in the property entirely passed away with the sale, and, whatever 
rights the first mortgagee nyiy have to proceed against the other property of the 
mortgagor, he has no right to get anything more out of the mortgaged property 
when once it has been sold in execution of the decree upon his mortgage. The 
only defect in the purchaser’s title to the property is that the property is still 
liable for the amount of the second mortgage, owing to the second mortgagee 
not having been made a party to the suit on the first mortgage. When the 
second mortgagee pays the amount due under the first mortgage, that is only 
a condition precedent to his getting payment of his money by having the property, 
sold if necessary. Supposing the amount due under the first mortgage is 
Rs. 10,000, and the amount due under the second mortgage Rs. 800. When 
the second mortgagee pays in Rs. 10,000 he is entitled to have the propeify 
sold, and out of the proceeds he gets Rs. 10,000 plus Rs. 800, the amount ^ 
his own debt. It is clear, therefore, that all that he has got is Rs. 800, tb" 
amount of his own debt. If he [471] is paid the amount of his own debt, li. 
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\^’^has no right to proceed against the mortgaged property. As said above, his 
.redemption of the first mortgage is only a step towards getting in his own 
money. It is a remarkable fact that in this case the rojiiesentatives of the 
auction" purchaser in their written statement distinctly said that they were 
willing to pay any amount found due to tiro second mortgagee, but no notice 
whatever is taken by the Courts below of tliis offer, and the fact that the 
Courts did not take notice of it is not made a ground of appeal in this Court. 

Now, supposing the second mortgagee pays in the amount due under the 
first mortgage, from what sourco will this amount ultimately come ? It is 
clear that it will come out of the property, for unless the property is of sufli- 
oieot value to satisfy both the first and the second mortgagees, the second 
mortgagee will not, in order to recover a comparatively small sum, as in this 
case, risk the loss of a very large amount. Now, if (he amount paid in by the 
second mortgagee on account of the first mortgage comes out of the property, 
what right has the first mortgagee to receive any portion of it? As said 
above, when the property was sold in execution of the decree on the first 
1 mortgage, the right of the first mortgagee to receive anything more out of the 
property came to an end. I have no hesitation in holding that tiio first 
mortgagee is not entitled to receive any part of the sum paid by tlie second 
mortgagee in order to obtain the privilege of bringing to sale in satisfaction of his 
own debt a property in which the first mortgagee has ceased to have any 
interest, and which belongs solely to the auction purchaser, subject only to the 
liability to satisfy the second mortgage. 

In the course of the argument stress was laid on the fact that the auction 
purchaser bought the property, when sold in execution of tlio decree on the 
first mortgage, for a very low price. I do not think this ought to affect the 
question we have to decide. He bought at a public auction—no fraud is 
attributed to him, and if ho got a valuable property at a small price, that was 
his good fortune. For aught we know, Prasadi, who purchased the decree- 
holders’ rights during the pendency of this suit, may have [472] paid a still 
smaller price, but what the price was we are unable to say, as the copy of the 
sale-deed filed by him has somehow disappeared from the record. 

. It was also urged in argument that payment of the whole amount to the 
auction purchaser would affect the first mortgagee’s rights under section 90 of 
Act No..TV of 1882. In my judgment the first mortgagee’s rights under 
section 90 would not be affected. But whether or not, he is not, in my 
opinion, entitled to get any further sum out of the mortgaged property than 
was realized when it was sold in execution of tlie decree on his mortgage. 

For the respondent, Prasadi, reliance was placed on a decision of this 
Court in the case of BaJdeo Dharthi v. Uushiar JSingh, Weekly Notes, 1895, 
p. 45. The facts of that case differ from those of the present, for, as is observed 
n the judgment, the first decree was not a decree for sale. 

In this case the plaintiff as assignee of a second mortgagee, who had lent 
a sum of Rs. 325 on the security of one-fourth of the property mortgaged in 
the first deed of mortgage, prayed to be put in possession of the whole of the 
mortgaged property on payment of the amount realized at the auction sale. 
The second mortgage was a simple mortgage, and the above relief was one to 
which it is clear the plaintiff was not entitled. But he also asked for auy 
other relief to which, under the circumstances of the case, he might be found 
>;to be entitled. With reference to this prayer I am of opinion that the Court 
^Lelow was justified in passing a decree for sale on redemption of the first' 
jportgage. . But, as set forth above, I differ from the Lower Appellate Court as 
^ the manner in which the money to be paid by the plaintiff before he cap 
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sell the property in satisfaction, should be disposed of. I woufd sustain th^ 
6th and 7th grounds of the tneraorandurn of appeal to this Ooort, and hold 
that the money ought to go to the representatives of the auction ptvohasar, 
inasmuch as Prasadi by his sale-deed only acquired such rights as the first 
mortgagees may have to proceed under section 90 of the Transfer of Property 
Act, and did not acquire any right to money which would come out of the 
mortgaged property, seeing that any rights [478] which his assignors bfid 
over that property disappeared when it was sold in execution of their decree. 

I would modify the decree of the lower Court by directing that the whole 
of the money to be paid by the plaintiff for redemption of the first mortgage 
shall go to the appellants, the representatives of the auction purchaser, and I 
would allow them the costa of their appeal. 

There is an objection filed by the plaintiff-respondent to the order of the 
lower Court in regard to costs. I would not interfere with that order, which 
was within the discretion of the lower Court, and would dismiss the objection 
with costs. 

Bv THE Court— 

Under the second paragraph of sectiou 575 of the Code of Civil Procedure 
the decree of the Court below is affirmed, and the appeal and the objections 
under section 561 are dismissed with costs. The time for payment of the 
mortgage-money is extended to the 15th of January 1901. 

Appeal dismissed. 

NOTES. 

[Owing to the difference of opinion there was an appeal to the Fall Bench, which 
affirmed the judgment of BanER.TI, J. ;— (I80S) 90 ill., 3BB F. B. See also (1907) 11 C. W. 
N., 403 : 5 0. L. J., 315; (1906) 29 Mad., 491.1 
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Abatement of Appeal— 

See Omit Pbooedubb Code, SS. 868, 682, 591. 

Aocoonts— 

Suit for settlonunt of. See ACT XII OF 1881, S9. 93, 94. 

Aoqaleaoenoe— 

See Landholdeb and Tenant i. 

Act— 

XV of 1866— 

9. 2. "Hindu Law—Hindu widow—Rights of widow in deceased husband's property — 

• mdows whose re-marriage is valid independently of the Statute. Held, that a 
Hinda widow belonging to the Kurmi caste, in which the re-marriage of widows 
was permitted, by custom of the caste, independently of Act XV of 1866, was not, 
by reason of her re-marriago, deprived of her right to remain in possession of her 
deceased husband’s estate during her lifetime, and that a suit brought during 
her lifetime by the reversioners to the estate of her husband to obtain immediate 
possession of such estate could not succeed. Hnr Sarnn Das v. Nandi and 
Dharam Das v. Nana Lai Singh followed. 

RANJTT V. BADHA RANI ... ... ... ... ... XX 476 

XXXV of 1868. See ClVID PBOOEDUKE CODE, SS. 440 ET SRQ. 

XIII of 1869— 

s, 1. Criminal Procedure Code, s. 83— Warrant. Held, thats. 83 of the Code of 

Criminal Procedure is applicable to w.irrants issued under Act XIII of 1869. 

Queen-Empress v. Kattayan followed. 

QAURI SHANKAR 1). Mata PRASAD ... ... ... ... XX 134 

XLV of 1860— 

89. 21, 161. “Public servant" — M-magcr employed under the Court of Wards. 

Held, that the manager of an e.stato employed under the Court of Wards is a 
‘‘.public servant ” within the meaning of s. 21 of the Indian Penal Code. Queen- 
» •Empress v. Arayi referred to. 

Queen-Empress t). Mathura PRASAD ... ... ... xxi 137 

«s. 40, 64.. See ACT IX OF 1890, SS. 11.8, 132. 

s. 96 e/ seq. See ACT I OF 1872, S. 105 ; CRIMINAD PROCEDURE CODF,, S. 417. 

8, 124A. Exciting disaffection—Meaning of the term “disaffection," explained. 

Any one who, by any of the means referred to in s. 124A of the Indian Penal 
(lode,'excites, or attempts to excite, feelings of hatred, dislike, ill-will, enmity or 
hostility towards the Government established by law in British India, excites, or 
attempts to excite, as the case may be, feelings of “ disaffection "as that term is 
used in s. 124A. Such feelings are necessarily inconsistent with and incompati¬ 
ble with a disposition to render obedience to the lawful authority of Government 
and to support that Government against unlawful attempts to subvert or resist it. 

The term “ disaffection ’’ may be taken as synonymous with “ disloyalty." The 
ordinary meaning of the term ‘‘disaffection ’’ as used in s. 124A is not varied by 
the explanation appended to that section. When a person is charged with 
having committed the offence punishable under s. 124A of the Indian Penal 
Code, his intention may be inferred from one particular speech, article or letter, 
or from that speech, article or letter considered in conjunction with what such 
person has said, written, or published on another or other occasions. Where it is 
ascertained that the intention of such person was to excite feelings of disaffection 
to the Government established by law in British India, it is immaterial whether 
or not the words spoken, written or published could have the effect of exciting 
such feelings of disaffection, and it is immaterial whether the words were true or 
were false, and, except on the question of punishment, or in a case in which the 
speaker, writer or^publishor is charged with having excited such feelings of dis¬ 
affection, it is immaterfal whether or not the words did in fact excite such feel¬ 
ings of disaffection. QusSn-Empress v. Jogendra Chunder Bose. Tn re Bal 
Oangadhar Tilak referred to. 

QUEEN-Empress V. AMBA PRASAD ... .,. ... ... . xx 66 
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XLV of (continued.) c 

s. 177t False information—Police officer recording a false report. Held, that a 
Police officer at a Police etatioii, who, being aa auch officer bound to enter all 
reports brought to him of cognizable or non-oognizable offences in the station 
diary, refused to enter a report made to him concerning the commission of an 
offence, and entered instead in the diary a totally different and false report as that 
which was made to him had thereby committed the offence punishable under '■ 

8.177 of the Indian Penal Code. 

Qoeen-Empbe 88 t). Muhammad ISMAit, KHAN ... ... ... XX 16i 

s. 188. See CRIMINAL PROCEDURE CODE, 83. 133, 136 AND 136. 

38. 192 and 193. Fabricating false evidence—False entry made by a Police officer in 
a special diary. Held that a Police officer who made a false entry in the special 
diary relating to a case which was being investigated by him could not be con¬ 
victed therefor of the offence of fabricating false evidence as defined in s. 193 of 
the Indian Penal Code, inasmuch as the document in which the alleged false entry 
was made was not one which was admissible in evidence. Empress v. Qauri 
Shankar and Keilasum Putter referred to. 

QUBEN-EMPBKSS t). ZAKIR HUSAIN ... ... ... ... XXI ).»• 

3. 193. Criminal Procedure Code, s. 164—Folse evidence—Statement made in the 
course of a " Judicial proceeding"—Slate77tents made before a Magistrate under 
s. 164. Held, that where a witness had made one statement on oath or solemn 
affirmation before a third cla.°s Magistrate under s. 164 of the Code of Criminal 
Procedure, and again another and totally irconsistent statement at the trial 
of the case before a Magistrate of the first class he might properly be convicted 
under the second—if not under the first—paragraph of s. 193 of the Indian 
Penal Code. Queen-Empress v. Bharma considered and distinguished. 
QUEEN-EMPRESS V. KHBM ... ... ... ... XXII 116 

s. 215. Agreeing or cotisentiiig to take illegal gratijicalion—Nature of agreement or 
consent. In order to constitute the offence punishable under a. 216 of the Indian 
Penal Code it is necessary that Iho person who is willing to take and the person 
who is willing to give the illegal gratification must agree not only as to the object 
for which the gratification is to be given, but also as to the shape or form the 
gratification i.s to take. 

Queen-Empress f. Chittah ... ... ... ... xx 389 

s. 218. Public servant framing incorrect record—Injury to the public—Police officer 
framing a false report, h report of the commission of a dacoity was made at a 
thana. The Police officer in charge of the thana at first took down the report 
which was made to him, but subsequently destroyed that report and framed ‘ ■ 
another and a false report—of the commission of a totally difierent ofienoe—to 
which he obtained the signature of the complainant, and which ho endeavoured to , 
pass off as the original and correct report made to him by the complainant. Held, 
that on the above facts the Police officer was guilty of the offences punishable 
under s. 204 and .s. 218 of the Indian Penal Code. 

Queen-Empress V. Muhammad SHAH khan ... ... ..., XX 307 

<1 

ss. 268, 290. Public nuisance—Soliciting for purposes of prostitution. Held that 
the soliciting for purposes of prostitution of passers-by on a public road is not a 
pubiio nuisance a.s that tdVm is defined in s. 268 of the Indian Penal Code. 
QUEEN-EMPRESS t>. Nanni ... ... ... ... XXII 118 

s. 307. Attempt to murder -Intention—Knowledge of probable consequences of 
act—Presumption. Where a woman of twenty years of age was found 
to have administered datura to throe members of her family, it was held that 
she must be presumed to have known that the administration of datura was 
likely to cause death, although .she might not have administered it with that 
intention. 

QUEEN E.\UKERS 1>. TULSHA ... ... ... ... XX 148 

31. 397, 34. Dacoity—Commission of grievous hurt in the course of a dacoity—Person 
liable under s. 34, liable also under s, 397. Held, that the words “ such offender’* 
in 3. 397 of the Indian Penal Code include any person taking part in the dacoity 
who, though he may not himself have struck the blow causing the grievous hurt, 

IS neverthclciis liable for the act by reason of s. 34 of the Code. 

Queen-Empress v. mahabir Tiwari ... ... ... XXI 268 

s. 412. See CRIMINAL PROCEDURE CODE, S. 288. * 

'ss. 463 et seg. Forgery—Meaning of the term "fraud" discussed. A Police head- 
constable’s character and servire roll in his custody was found to have been 
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XLV of 1860— (concluded.) 

tampared with in this way, that a page, apparently oontainiag remarks unfavour¬ 
able to the head-constable, had been taken out, and a new page with favourable 
remarks, purporting to have been written and signed by various superior officers of 
Police, had been inserted in its place, the intent being to favour the chances of the 
promotion of the said head-constable. Held, that this interpolation amounted to 
forgery within the meaning of s. 463 of the Indian Penal Code, but that inasmuch 
as it was not proved that the head-constable himself prepared and inserted the 
false page in his character roll, he was rightly convicted of abetment only. 
Queen-Empress v. Shoshi Bhu^han, Queen-Empress v. Vithal Narayan and Lolit 
Mohan Sarkar v. The Queen-Empress referred to. 

Qcben-Empbbss «. Muhammad SAEE5D Khan ... ... XXi 

. 498. Enticing away a married woman—Evidence of marriage — Mere statement 
of the complainant and the woman insufficient. Whore a charge is made under 
8. 498 of the Indian Penal Code of enticing away a married woman, the Court 
should require .some bettor evidence of the marriage than the mere statement of 
the complainant and the woman. 

qubbn-Emprbss u. Dad SiNOH ... ... ... ... XX 

. 499 . Defamation—Statement made by an accused person tn an application to a 
Court—Statement made in good faith for the protection of the interests of the 
person making it. In an application for the transfer of a criminal case the 
applicants alleged, with some apparent reason, that the case had been falsely got 
up against them by the complainant at the instigation of one Umrao Singh in 
order to prejudice them in their defence in a civil suit which Umrao Singh had 
caused to be brought against them. Held that this statement did not amount 
to defamation—not because of the application of any principles of English law, 
for such principles did not apply to prosecutions for defamation under 
the Indian Penal Code—but because the statement fell within the ninth 
exception to s. 499 of the Indian Penal Code. Queen-Empre.ss v. Balkrishna 
Vithal, In re Nagarji Trikamji, Queen v. Pursoram Doss, Greene v. Delanney and 
Abdul Hakim v. Tej Chandar Mukarji referred to. 

isuRi Pbasad Singh «. UMRAO SiNOH ... ... xxri 

IV of 1869— 

ss. 17, 20. Decree for nullity of marriage passed by a District Judge — Confirmation 
of decree by High Court—Period for confirmation—Effect of confirmation, if made 
before statutory period has elapsed—Act I of 1879 (Indian Evidence Act), ss. 41, 44. 

, Section 20 of the Indian Divorce Act, IV of 1869, does not make the proviso in 
' s. 17 applicable to the confirmation by the High Court of a decree of nullity of 
marriage made by a District Judge, and such a decree may therefore be confirm- 
• ed before the expiration of six months from the pronouncing thereof. A. \. B. 

dissented from. Assuming the proviso in s. 17 to bo applicable to a decree of 
* nullity, a decree by the High Court confirming the same before the six months’ 

•period has expired, cannot on that ground be treated as made by a Court uot 
comp.tent to make it, within the meaning of ss. 41 and 44 of the Indian Evidence 
*Act, 1872, and is therefore, under s. -41, conclusive proof that the marri.ago wa.s 
null and void. 

CA8TON U. CASTON ••• ••• » ••• ... XXII 270 

VII of 1870— 

s 6, soh. II, art. 11. See LETTERS PATENT, 8. 10. 

s’ 6 sch. II, art. 17, CD. (vi). See CIVID PROCEDURE CODE, S. S39. 

s. 7 ! See CiviD Procedure Code, s. 335. 

s8. 10 and 12. Court-fee — Procedure—Second appeal — Appeal to Dower Appellate 
Court by respondent in High Court insufficiently stamped. Where it was dis¬ 
covered in second appeal in the High Court that the respondent, when appellant 
in the Lower Appellate Court, had not paid a sufficient Court-fee on his 
memorandum of appeal in that Court, and up to the date of the hearing of the 
appeal in the High Court, though called upon to do so, had not made good the 
deficiency, it was held that the proper procedure was not to dismiss the respon¬ 
dent’s appeal to the Lower Appellate Court, but to stay the issuing of the decree, 
if any, of the High Court in favour of the respondent until such time as the 
additional Court-fee due by him might be paid. 

NABAIN SINGH If. CHATUBBHUJ SINGH ... ... ... XX 362 

SB. 12 and 28. Court-fee-r*Finaliiy of decision of Court on question of Court-fee. 

Tha decision of the Court on a question of the Court-fee payable on a plaint or 
memorandum of appeal which is to be “ final as between the parties to the suit ” 
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VII of IVIQ—‘(continued), , 

XDUst bo ft deoisien made between the parties on the record and after -they bave had-, ■ 
an opportnnitjr of being heard, and not a mere decision baaed tmon the report of a 
Munsarim before the plaint or memorandum of appeal is medi and therefore 
before any parties are before the Court. Ifenco where a Court of First Instanoe 
held on the report of the Mumaritn that a plaint presented to it had been ineuffi- 
cicntly stamped, but su'< ityuenlly, both parties being before the Court and 
arguments having been lieard, decided that the Court-fee originally paid was 
sufficient ; it was held that the Utter decision was the decision which was final 
as between the parties within the meaning of s. 12 of the Court-fees Act, 1870. 

AMJAD ALi w. Muhammad isEAiii ... ... ... ... XX ll 

sch. I, cl. 5. See SUIT 4. 

I of 1872— 

8. 30. See CKIMINAU PBOCEDUBB CODE, S. 288. 

SH. 41. 44. See ACT IV OF 1809, SS. 17, 20. 

ss. 65, 90. Presumption as lu ancient documents — Destruction of original—Pre¬ 
sumption applied to certified copy — Regulation No. Lll of 1803, s. 87— Dis qu alified 
proprietor—Procedure prelitn'nary to taking estate under the Court of Wards — 
Procedure prescribed by the regulation to be strictly followed. HeM that the 
presumption allowed by s. 90 of the Indian Evidence Act, 1872, may be applied 
where the original of a document sought to be proved has been destroyed and 
only secondary evidence of its contents in the shape of a certified copy is avail¬ 
able. Khetter Chunder Mookerjee v. Khetter Paul Sreeterutno followed. The 
procedure prescribed by Regulation No. LII of 1803 for disqualifying proprietors 
and taking their estates under the Court of Wards must be strictly followed in 
order that the disabilities incident to the statute of a disqualified proprietor may 
ensue. Mohwuniud Zahoor Ali Khan v. Mussamut Thakoorani Rutta Koer 
referred to. It is incumbent therefore upon one seeking to dispute an adoption 
on the ground that the person making it was a “ disqualified proprietor” to show 
that all the procedure necessary to make such parson a disqualified proprietor 
was carried out according to law. 

isHBi pbasAd Singh i). LauliJas KUN WAR... ... ... xxil 294 

B. 88. See ACT IV OP 1882, S. 59. 

8. 92. See MORTGAGE 6. 

8.92. Evidence admitted to contradict a recital of receipt of consideration in a 
deed of sale — Oral agreement. The Judicial Committee, approving the decision 
of the' High Court on the point, regard it as settled law that where there has been 
«.a false acknowledgment by recital in a deed of sale of the payment by the pur¬ 
chaser of the consideration money, and its receipt by the vendor, it is open to the 
latter to prove that no consideration money was actually paid, notwithstanding 
anything in s. 92 of the Indian Evidence Act, 1872. That .section does not enact 
that no statement of fact in a written instrument is to be contradicted by oral 
evidence. Where the consideration money had been acknowledged to have been • 
paid by a recital in the sale deed to t,hat effect; Held that it was no infringemsat 
of the above section fora Court to accept proof that, by a collateral arrangement 
between vendor and purchaser, the consideration money remained with purchaser, 
in his bands for the purpose* and under the conditions agreed upon between them. 

SAH LAD CHAND 0. INDABJIT ... ... ... ... XXII 370 

s. 105. Act XLV of 1860, ss. 96 et seg.—Right of private defence—Presumption — 
Pleadings, Held, that accused persen who at his trial has not pleaded the right 
of private defence, but has raised other pleas inconsistent with such a defence, 
cannot in appeal set up a case, founded upon the evidence taken at his trial, that 
ho acted in the exercise of the right of private defence ; neither is the Court 
competent to raise such a plea on behalf of the appellant. Queen-Empress v, 

Prag Dat referred to. 

Queen-Empbess t>. TIMMAl, ... ... ... ... XXI 122 

115. Admission—Estoppel—Admission of point of law no estoppel. An admission 
on a point of law is not an admission of a “ thing ” so as to make the admission 
matter of estoppel within the meaning of s. 115 cf the Evidence Act. Juttendro 
Mohun Tagore v. Oanendro Mohun Tagore and Qopee Loll v. Mussamut Sree 
Chundraolee Buhoojee referred to. 

JAGWANT SINGH V, SlLAN SiNQH ... ... v- ‘ ••• XXI 286 

dX Of 1872Tf« 

ss! 15,16,19. ContradmUndue influence — Coercion — Civil Procedure Code, ee. 522, 

626—4M>‘t^4-^'f^oliditff of atdard'‘fi‘Autard purporting to be d considered award'of 
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th» arbitratora, btU really an agreement between the partiee to the aubmiuion. 
Uadar a. 16 of tl^e Indian Contract Act, 1872, as it stood before it was amended by 
Act VI of 1899, it is not sufBoient, in order to render a oontrsot voidable on account 
of undue influence, that the party claiming to avoid the contract should have been 
at the time he entered into it in a state of fear amounting to mental distress 
which enfeebled the mind : but there must further be action of some hind, the 
employment of pressure or influence by or on behalf of the other party to the con¬ 
tract. Jonea v. Merionethshire Buildina Society referred to. Where an award 
which purported to be a considered award of the arbitrators framed after consi¬ 
deration of the statements of the parties and the evidence of witnesses was found in 
reality to be merely the adoption by the arbitratora of an agreement arrived at and 
signed by the parties to the reference, it was held that this would not prevent the 
award being a valid and binding award between the parties. 

OOBABDHAN DAS V. JAI KIBHBN Das ... ... ... XXII 

8. 23. See AOT XII OF 1881, S. 7. 

s. 23. Agreement opposed to public policy — Contract relating to purchase of laud 
within his circle by a patwari—Act XIX of 1873 (N.-W.P, Land Revenue Act), 
a. 267. Held that a contract entered into by a patwari for the purchase for his 
benefit of land situated within his circle is a contract which is opposed to public 
policy, even though it may not be rendered void by the rules framed by the Board 
of Revenue for the guidance of patwaris. 

ShiAm Lal e. Chhaki Lal ... .•.. ... ... XXII 

8. 23. Void contract — Agreement to relinquish ex-proprietary rights — Partition — 
Act XII of 1881, ss. 7 and 9— Act XIX of 1873, s, 125. By a mutual agreement 
entered into between the parties to a private partition of certain villages held by 
them jointly the parties agreed that, if either party at the time of the partition 
was holding sir-land in a village which upon partition fell into the share of the 
other party, he would relinquish his rights in such sir-land in favour of the party 
into whose share the said village had fallen. Held, that under such private 
partition the holder of the sir-land became, on partition being effected, an ex¬ 
proprietary tenant in respect of the land previously held by him as sir, and that 
consequently the agreement to relinquish his rights in such land was not enforce¬ 
able in law. Held also that s. 125 of Act XIX of 1873 does-not apply to a parti¬ 
tion by private agreement. Qaya Singh v. Udit Singh referred to. Ram Prasad 
V. Dina Kuar dissented from by Knox and BAnbkji, JJ. 

’:IA8HI PRASAD y. KBD.\a NATH Sahu ... ... ... XX 

30. ■ Loan to facilitate gambling—Loan to aid in paying off gambling debt — Con¬ 
tract not tainted with immorality. Held, that the fact that the object with which 

• the plamtiff lent money to the defendant was to enable him to pay off a gambling 
debt, did not taint the transaction with immorality so as to disentitle the plain- 
’ tiff to recover. 

•Bkiji Madho das V. KAUNSAL KISHOR DHUSAR ... ... XXII 

Joint contract—Right of promisee to sue any or all of the joint promisors — 
Right of joint promisors to be joined as defendants—Decree against some only of 
several joint promisors — Effects of such decree —Civil Procedure Code. s. 29— Hindu 
law—Joint Hindu family — Position of managing memUer. The effect of s. 43 of 
the Indian Contract Act, 1872, being to exclude the right of a joint contractor to 
be sued along with his co-oontractors, the rule laid down in the cases of King v. 
Hoare and Kendall v. Hamilton is no longer applicable to cases arising in India, 
at all events .in the Mufasail, since the passing of that Act, and a judgment 
obtained against some only of the joint contractors and remaining unsatisfied is 
no bar to a second suit ou the contract against the other joint contractors. King 
V, Hoare, Kendall v. Hamillou, In re Hodgson, Hammond v. Schofield, Nuthoo Lall 
Chowdhry v. Skoukee Lall, Hemendro Coomar Mullick v. Rajendrolall Moonahee, 
Qurusami Chetti v. Sainurti Chinna Mannar Chetti, Lukmidaa Khiniji v. Pur 
shotam Haridaa. Rahmubhoy Hubibbhoy v. Turner, Choekalinga Mudali v. 
Subbaraya Mudali, Narayana Chetti v. Lakahmana Chetti, Sitanath Koer v. 
Land Mortgage Bank of India, Nobin Chandra Roy v. Magantara Dasaya, Roy 
Lutchmiput Singh Bahadur v. The Land Mortgage Bank of India, Radha 
Perahoii Singh Bahadur v. Ramkhelawan Singh, Bhukandas Vifbhukandas 
V. Lallubhai Kashidas, Laksmiahankar Devshankar v. Vishnuram, Dharam 
Singh v. Angan Ijal, Motilal Bechardass v. Qhellabhai Hariram, Brinsmead v. 
Harrison, Wilson, Sons dt' Co. v. Balearres Brook Steamship Co., Robinson v. 
Oeisall, Balmakund v. Se^ngri, Priesthy v. I'emie, Bit Bhaddar SCwak Panda v. 
Sarju I^tuad, Bhawani Perahad v. Kallu, Dhunput Singh v. Sham Soondsr flittar 
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referred to. The managing member of a Hiodu joint {family holds a positionin 
relation to the other members of the family and the family property peculiar to 
himself and not precisely analogous to anything known to English law. He is not 
the agent of the other members of the family. 

Muhammad .\8KABi u. Radhb RAM SINGH ... ... ... XXII 807 

B. 45. See PABTNESRSHIP 2. 

ss. 136, 187. Principal and surely—Agreement 'to give time to principal debtor — 
Gratuitous agreement—Surety not discharged. A mere gratuitous agreement by 
a creditor to give time to the principal debtor will not discharge the surety. 

In order to have such eSect an agreement to give time to the principal debtor 
must amount to a contract, that is, there must be consideration therefor. 
Philpot V. Briant, Tucker v. Laing, and Clarke v. Birley referred to. 

Damodar Das V. Muhammad HusAin ... ... ... XXn 861 

ss. 148, 161, 162. Contract — Bailment—Liability of bailee—Liability of guest at 
hotel in respect of furniture used by him. The defendant’s wife went to stay at a 
hotel owned by the plaintiffs. While there she was seized with cholera and died. 

In consequence of the infectious nature of the disease, the plaintiffs were obliged 
to destroy the furniture which was in the rooms of tbe defendant's wife, and used 
by her during her illness. The plaintiffs subsequently suod to recover the value 
of such furniture from the defendant. Held that in the absence of evidence to 
show that the deceased had not taken as much care of the furniture as a person of 
ordinary prudence would, under similar ciccurastances, take of his own goods, 
the defendant was not liable, having regard to ss. 121 and 162 of the Indian 
Contract Act, 1872. Shields v. Wilkinson referred to. 

RampAd SINGH w. Murray & Co. ... .. ... ... XXII 184 

B». 161, 152, 161. See ACT IX OF 1890, SS. 72, 76. 

VIII of 1873, 8. 46. See ACT XIX OF 1873, 8. 241 (i). 

XV of 1873, s. 15. See ACT XV OF 1883, SS. 29, 42, 44. 

XIX of 1878— 

B. 107, Pre-emption — Wajib-ul-ars—Effect on pre-emptive rights of partition with¬ 
out new wajib-ul-arzes being framed. When a mahal is divided by perfect parti¬ 
tion into two or more separate mahals, a separate record of rights should be 
framed for each of the new mahals. Where under such circumstances no fresh 
records of rights ar6 frimcd for the now mahals, the co-sharers in any one of the 
new mahals cannot, unless under very exceptional circumstances, claim, under 
the terms of the old record of rights applicable to the original undivided mahal, 
pre-emption in respect of land situated in any of the other new mahals. GJfure 
V. Man Singh referred to. 

ABDUL HAI V. NAIN SINGH ... ... ... ... ... XX 9l* 

ss. 107 et seg. Partition—Revenue Courts not competent to partition buildings. In 
a partition under the N.-W.I'. Land Revenue Act, 1879, neither buildings 4or ' 
the materials thereof can be partitioned ; what is partitioned is the land in the 
mahal. Where such land Js covered with buildings, the Court making tbe 
partition has to follow the provisions of s. 124 of the Act; but it can decide no 
question of right to tbe buildings, nor can it partition them. 

ASHiQ Husain V. Muhammad Jan ... ... ... ... xxil 329 

ss. Ill, 113 and 241. Partition—Objection to partition— Jurisdiction—Civil and 
Revenue Courts, The procedure provided by s. 113 of Act XIX of 1878 does not 
become obligatory on a Collector or an Assistant Collector in partition proceedings 
unless an objection to the partition has been made by a co-sharer inf possession, 
and unless such objection was made before the day specified in tbe notice which 
the Collector or Assistant Collector is bound to issue under s. Ill, and not even 
then unless such objection raises a question of title. Unless, therefore, Buoh 
objection has been made, a Civil Court is not empowered to exercise any juris¬ 
diction in the matter of the distribution of the land or the allotment of the inabal 
by partition. 

HABDEO Singh ARP AT SINGH ... ... ... ... XX 76 

6. 125. See ACT IX OF 1872, S. 23 c • 

•s, 164. See MUHAMMADAN LAW 2. 

SB. 166, 167 168. Act XII of 1884 (Agriculturists' Loans Aei), e. B—Takavi loan— 

Sale of hpUse in default of payment of loan—Effect 6f sxtsh sals. The provisiem 
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of 8S.*]66, 187 and 168 of the N.-W.P. Tiaiid Revenue Aot, 1873, apply only to 
the sale of a patti or mahal. Whore therefore a house upon which there exist¬ 
ed a prior incumbrance was sold on account of the non-payment of certain 
takavi advances, it was held that such sale did not avoid the prior incumbrance. 
SHEO SAMPAT PANDE V. BANDHU PRASAD MTSB ... ... XXII 

B. 184. Sale for arrears of Qovernment revenue — Alleged benami ‘purchase—Suit on 
a mortgage against the debtor and the certified purchasers alleged to be benamidars 
of the debtor—Civil Procedure Code, s. 317. Per Knox, J.—The operation of 
a. 184 of Aot XIX of 1873 is not confined to disputes between certified auction- 
purchasers and persons who allege that such auction-purchasers purchased on 
their behalf as their benamidars, but extends to cases where the dispute is between 
the certified purchasers and third persons who allege that the certified purchasers 
are not the real purchasers. In such a case the claimants cannot succeed with¬ 
out proof of fraud. Mussamut Buhuns Kowm v. Lalla Buhooree Lall, Sohun 
Lull V. Lala Oya Pershad, Karnizah Sukina v. Monohur Pas, Chundra Kaminy 
Debea v. Ram Ruttun Pattuck and Tara Soonduree Debee v. Oojul Monee Dcssee 
referred to. Per BANBRJI, J.—Section 184 of Act XIX of 1873 contemplates a 
suit between the person claiming, to bo the real purchaser and the certified pur¬ 
chaser, and not a suit by a creditor of such person iu which the creditor scck.s tr> 
establish that the purchase was in reality made by his debtor and that the certi¬ 
fied purchaser is only the benamidar of the debtor. Section 184 does not preclude 
a creditor of the beneficial owner from suing the certified purchaser on the allega¬ 
tion that his purchase was benami for the debtor, and that the latter is the real 
purchaser. Mussamut Buhuns Kowur v. halla Buhooree Lall, Bodh Sing 
Doodhooria v. Ounes Chunder Sen, Lokhee Narain Roy Chowdhry v. Kalypuddo 
BandopadJiya, The Unenvenanted Service Bank v. Abdul Bari, Sohun Lall v. 
Oya Pershad, Puran Mai v. Ali Khan, Kanieak Sukina v. Monohur Das, Subha 
liibi v. Hara Lai Das, Ameer-oon-nissa Beebeev. Binode Ram Sein and Chundia 
Kaminy Debea v. Ram Ruttun Pattuck referred to. 

The Delhi and London Bank, ltd. v. chaddhbi partab bhaskar. xxi 
as. 185, 168. Sale for arrears of revenue—Disposal of surplus proceeds — Distribution 
amongst creditors of defaulter—Suit by one of such creditors against another — 
Cause of action. An estate which had been mortgaged separately to two different 
mortgagees was sold for default in payment of Government revenue. By the sale 
a much larger sum than was sufficient to satisfy the arrears of revenue was 
realized. The Collector, instead of paying the surplus to the defaulter, mortgagor, 
paid therewith one of the mortgagees in full and the other in part. The mortgagee 
who had been paid in part only sued the other mortgagee for the balance due on 
his (the plaintiff’s) mortgage, alleging that it was prior to that of the defendant 
and ought to have been paid off in full, lleld, that the suit would not lie. The 
action of the Collector in contravention of the express provisions of s. 186 of Act 
XIX of 1873 gave the plaintiffs no cause of action against the other mortgagee.i 
KUNJ BBHABI LAL V, PAR80TAM Narain ... ... ... XXI 

191. See Prb-EMRTION 10. 

‘206B. Court of Wards — Contract entered into by disqualilied proprietor whilst 
his 'property was under the charge of the Court of Wards. Section 203 of Act XIX 
of 1873 does not cease to have effect when property to'which it might apply is 
released from the custody of the Court of Wards. Such property cannot at any 
time be taken in execution of a decree obtained on a contract entered into by a 
ward of the Court at a time when his property was under the superintendence of 
the Court. 

HIMANCHAL 8TNGH t). JHAMMAN LAJ. ... ... ... XXJI 

s. 241 (i). Act VIII of 1873 (Northern India Canal and Drainage Act), s. 45— 
Civil and Revenue Courts — Jurisdiction—Suit to recover alleged excess payments 
in respect of irrigation dues. Held that no suit would lie in a Civil Court to 
recover payments alleged to have been made in respect of irrigation dues in 
excess of what was properly leviable on the plaintiff. 

BAlwant Singh v. The secretary of State fob India ... xxii 

s. 267. See ACT IX OP 1872, 8. 23. 

XIV of 1874— 

s. 6. Rule 17 of the Kymaun Rules, 1894— Code of Civil Procedure, ss. 562, 661— 
Right of appeal against or^er under s. 662— Order of remand where decision of first 
Court was not confined *to preliminary point. Where the Deputy Commissioner 
of N«ini Tal decided that a suit was liarred by limitation, but at the same time 
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also came to a definite decision on each of the other issues, and the Commissioner 
in appeal, setting aside the finding as to limitation, remanded the case under 
s. 662 of the Code of Civil Procedure. Held, that under Government Notification 
No. 6a8/VIl—669 B, dated 27th June 1894, Buie 17, an appeal lies from such an 
order of remand. Saiyid Muthar Hossein v. Mussamut Bodha Bibi referred to. 

Held, further that th o suit between the parties not having been confined by 
the Deputy Commissioner to the preliminary point, it was not, under ss. 662, 

664, of the Code of Civil Procedure, open to the Commissioner to make an 
order under s. 562. 

HAFIZ ABDUL RAHIM KhAN v. RAJA HABI RAJ SlN(*H ... ... XXII 406 

I of 1877— 

Chap. VIII. See ACT XV OF 1883, 98. 29, 42, 44. 
s. 21. Sea PARTNERSHIP 1. 
s. 42. Bee LETTERS PATENT, S. 10. 

Ill of 1877— 


8. 17. Construction of contract in a mortriage deed to interest. Also, the 
absence of requirement to register, under s. 17 of Act III of 1877, petitions 
filed in judicial proceedings. A deed of mortgage stipulated in general terms 
that interest was to run upon the principal sums advanced, without any limita¬ 
tion as to the period of its currency ; and also stipulated that, in default of 
punctual payment at the end of each year, the mortgagees were to be at liberty 
to treat unpaid interest as principal, and to recover it from the mortgaged pro¬ 
perty. According to the tenor of the deed, when all its provisions and condi¬ 
tions were considered, it was not the true construction that the capital sum was 
to cease to bear interest at the contract rate upon the arrival of the time stipu¬ 
lated for payment. Mathura Das v. Raja Narindar Bahadur Pal referred to 
and followed. Section 17 of the Registration Act, III of 1877, does not apply 
to proper judicial proceedings whether con.si.sting of pleadings filed by the parties 
or orders made by the Court. 

BINDESRI NAIK t>. GANDA BAR,AN SAHU ... ... ... XX 

s. 86. Mortgnge—Mo trjoge executed and registered by major son and by the father 
for himself and ff>r a minor son—Registration. A joint Hindu family consisted 
of the father and two sons, the one of full age, the other a minor. The father and 
the major son executed a morigimo of the joint family property, the father des- 
cribing himself in the bond as acting for himself and as guardian and next friend 
of the minor son. The bond was registered on the admission of the father and the 
major son. Held, ou suit by the mortgagees for sale, that there being no dispute 
as to the fact of the debt for which the mortgage was executed, and it not being 
alleged that such diibt was incurred for any purpose which would exempt the son 
from the pious obligation of paying it, that there was no defect in the registration 
of the bond in suit which would prevent its affecting the share of the minor son 
Shankar Das v. Jograj 6^rlgl7^ overruled. Muhammad Ewae v. Birj Lai, In re 
Bam Chunder Biswas and Badri Prasad v. Madan Lai referred to. ‘ 

KE9HO Deo V. HAri DAS ... ... XXI 

unregiAered documents—Priority—Notice. Held, that s. 60 
of the Indian Registration Act, 1877, will not avail to give the holder of a sub¬ 
sequent registered deed priority in respect of his deed over the holder of an 

compulsorily registrable deed, if in fact 
the holder of the registered deed has at the time of its execution notice of the 
earlier unregistered deed. 

DIWAM 8INOH v. JADHO SINQH ... 

XV of 1877— 


i. 6. See ACT XII OP 1881, SS. 93 (h), 208. 

L*. n, art. 120 . Hindu law—Reversioners—Suit to set aside alienation by 
Hindu widow--Similar suit barred by limitation as against a prior reversioner— 
Suit by subsequent reverswMr not thereby barred. Held thatT where there are 
if re^rsioners entitled successively under the Hindu law to an estate 
dflv f“ widow, no one such reversioner can be held to claim through or 

drive his title from another, oven if that other happens to be his. fTtW but Z 
derives his title from the last full owner. If. thendore, the right of thrirest 
.reversioner for the time being to contest an alienation m an ad^ution hr^^l 
Hindu widow is allowed to become barred by limitation as against ^Im.tb^ Will 
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XV of lg77— (continued.) 

nob bar the similar rights of the subsequent reversioners. Beni Prasad v. Har- 
dai Bibi, Ramphal Raiv. Tula Kuari, Jumoona Dasaya Choivdhrani v. Bania- 
soonderai Daasya Chowdhrani and lari Dut Koer v. Mussamut Hanabutti Kotr- 
ain referred to, Chhaganram Astikram v. Bai Moligavri and Pershad Singh v. 
^Clwdee Lall dissented from. A minor plaintiff instituting a suit which falls 
within art. 120 of the second schedule of the Indian Limitation Act, 1877, is 
not excluded from the benefit of s. 7 merely because the right of some other 
person through whom he does not claim to sue for similar relief has become 
time barred. The “ right to sue ” mentioned in the third column of art. 120 
means the tight to sue of the plaintiff or of some one through whom ho 
claims. “ The period of limitation” mentioned in s. 7 moans the period of limita¬ 
tion for the suit which the plaintiff or tome one through whom he claims is 
entitled to institute. Siddhessur Dutt v. Sham Chand Nundun, Mrino Mope* 

Debia v. Bhoobun Moyee Debia, Oobind Ooomar Chowdhry v. Huro Chunder 
Chowdhry and Gobind Ghandrn Sarmn Mazoomdar v. Anand Mohun Sarma 
Matoomdar referred to. 

- BHAOWANTA. 11. BUKHI ... ... ... ... ... XXII 33 

u. 7 and 8. See EXECUTION OP DECREE 10. 

9.14. Limitation — “ Other cause of like nature" to defect of jurisdiction—Error 
inprocedure. In cases in which s. 14 of the Indian Limitation Act, 1877, is pleaded 
as protecting the plaintiff from the bar of limitation, if there was an inability 
in the Court to entertain the former suit produced by any cause not connected 
in any way with want of good faith or due diligence in the plaintiff, that cau.so 
is of like nature to defect of jurisdiction within the meaning of s. 14. It is not 
necessary that the cause which prevented the former Court from entertaining the 
suit should be a cause which was independent of and beyond the control of the 
plaintiff. Hence whore the inability of the Court to entertain the former suit 
arose from misjoinder of plaintiffs and causes of action, and there was on the 
plaintiff's part in the former suit no want of good faith or due diligence, the 
plaintiff was held entitled to the benefit of the time during which lie was 
prosecuting the former suit, that is, from the time when the plaint in that 
suit was filed until the time when it was returned to the plaintiffs for amend¬ 
ment. Chunder Madhub Chuckerbutly v. Ram Koomar Chowdry, Brij Mohan 
Das V. Mannu Bibi, Deo Prasad Singh v. Pertab Kiree, Bishnmbhur Haidar 
V, Bonomali Holdar. Ram Subhag Das v. Gobind Prasad, Jema v. Ahmad 
Ali Khan, Mullick Kefait Jloasein v. Sheo Perahad Singh, Bai Jamna v. Bai 
• tchha, Narasimnia v. Muttayan, Tirtha Sami v. Seshagiri Pai, Subbarau 
Nayudu v. Yagana Pantulu, Venkiti Nayak v. Murugappa Chetty and Assan v 
Pathumma referred to. 

MATHURA Singh «. bhawani SINGH ... ... ... xxii 248 

•Schedule II— 

asta. 10 and 120. See PRE-EMPTION 7. 

ait. 32.9 Suit for removal of trees from tenant's holding—Limitation — Jurisdic¬ 
tion — Civil and Revenue Courts — Act XII of 1881 IT.P. Rent Act), s. 93. 

Held, that a'suit by zamindars for the removal of trees planted by a tenant on 
his cultivatory holding was governed by the limitation prescribed in art. 32 of 
sch. II of the Indian Limitation Act, 1877. Oangadhar v. Zahurriya and Mu- 
sliaraf Ali V. Iftkhar Husain teierred to. //eW also, that such a suit was not 
cognizable by a Civil Court, Deodat Tiwari v. Qopi Misr referred to. 

JAI KISHEN V. RAM LAI, ... ... ... ... ... XX 519 

ait. 47. Limitation—Criminal Procedure Code, s. 146— Suit for possession of pro¬ 
perty attached by a Migistrale under s. 146. Article 47 of the second schedule 
to Act XV of 1377 doo.s not apply to a suit brought by one of tho two claimants 
against the other to rocjver po.^s3ssion of property which has boon attached by 
a Magistrate under the provisions of s. 146 of the Code of Criminal Procedure. 

Ohuj Mull V. Khyratee and Akilandammal v. Periasami Pillai referred to. To 
such a suit as above Government i.s not a necessary party. 

Qoswami RAnchor LAlji i>. Sri Girdharx.ii ... ... ... xx i3o 

art. 120. See PRE-EMPTION 2. 

art. 120. Suit by ,avct^n-purchaser of mortgaged property to cancel a perpetual 
lease granted by the mortgagor in contravention of a covenant in the mortgage. 
During the continuance S a mortgage which contained a covenant against 
alienation of the mortgaged property, the mortgagor made a perpetual lease of that 
property. The mortgagee brought a euit on his mortgage, and having obtained 

9 kVl»—b 
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Act —( continued.) 

XV of 1877— (continued.) 

Bohedule II— (continued ) 

a decree, put the mortgaged property up to sale. The auction-purchaser of the 
mortgaged property on becoming aware of the existence of the perpetual lease, sued 
for itscaucellation and for a declaration that the defendant hadno right to interfere 
with or obstruction the plaintiff in respect of the property in question. Held, that 
the limitation applicable to such suit was that prescribed by art. 120 of the second 
schedule to the Indian Limitation Act, 1877, and not that prescribed by art. 91 or 
art. 95. The main prayer of the plaint was for a decree declaring and establish¬ 
ing the plaintiffs’ title and the prayer for cancellation of the lease could be 
treated as merely subsidiary to the main relief asked. Pachamuthu v. Chinnap- 
pan and Uma Shankar v. Kalka Prasad referred to. Din Dial v. Har Narain 
followed. 

Muhammad BAqak n. MANoo lal. ... ... ... xxii 90 

arts. 120 and 144. See DKCUARATOBY DBCB/SB. 
arts. 182, 111. See ACT IV OF 1882, S. 55 SUB-SEC. 4 (b). 

arts. 134 and 144. Trust — Mortgage — Limitation — Suit by trustee to set 
aside vtortgages of trust property made by his predecessor in office. A eajjada 
nashin in possession of certain tvaqf property during the years 1864 to 1869 ex¬ 
ecuted various mortgages of portions of the wagf property, professing to do so in 
his capacity of sajjada nashin. The mortgagor died in February 1891, and on 
6th of April 1891, was succeeded by his son as sajjada nashin. On the 26th of 
November 1893, the son brought a suit to recover possession of the mortgaged 
property, of which the mortgagees were in possession, on the ground that the 
mortgages were in violation of the trust and thereof invalid. Held by the Court 
that the suit was barred by limitation. Per BDAIE, J.—Whether or not 
art. 134 of the second schedule to the Indian Limitation Act, 1877, applies to the 
case is immaterial, if art. 134 does not apply the suit would bo barred by art. 144 
of the same schedule, limitation commencing to run against the trustee from the 
dates of the mortgagees obt.iining possession under their respective mortgages. 
Nihnony Singh v. Jagabandhu Roy, Yesu Ramji Kalnath v. Balkrishna Laksh- 
man, Bejoy Ohunder Banerjee v. Rally Prosonno Mookerjee and Madhava v. Narn- 
yana referred to. Per Bamerji, J.—The suit is barred by art. 134 of the second 
schedule to the Indian Limitation Act, 1877, which is as much applicable to a euit 
against a mortgagee for value from a trustee as to a suit against a person to 
whom the trustee has sold trust property for value. Oobind Nath Roy Baha- < 
door V. Ranee Luchmee Koomaree ; Yesu Ramji Kalnath Balkrishna Laksh- 
man, Maluji v. Fakir Vhand and Nilmony Singh v. Jagabandhu Roy referred 
to. Far AIKMAN, 1.—The term “purchased” as used in art. 134 of the sepond 
schedule cannot be taken as including‘‘mortgaged’’ but art. 144 would apply 
and bo a bar to the suit. 

BEHART lad V. MUHAMRIAD MUTTAKI ... ... ... XX ' 482 

art. 144. See ADVERSE POSSESSION. * 

arts. 144, 148. Limitation — Mortgage — Suit by a mortgagor for recovery of posses¬ 
sion from a mortgagee holding over after expiry of the term of a usufructuary 
mortgage. When a mortgagee in possession under a usufructuary mortgage, 
holds over after the time limited in the mortgage deed for surrender of the pro¬ 
perty, his pOiSsession does not, by that fact alone, become adverse to the mort¬ 
gagor, who still has a period of sixty years within which to sue for recovery of 
possession. Jaggurnath Sahoo v Syud Shah Mahomed Hossein referred to. 

POKHPAIi SINGH ti. BISHAn SINQH ... ... ... ... XX 116 

art. 164. See CIVIL PROCEDURE CODE. 8. 39«, 

art. 178. See ACT IV OP 1882, a. 90 ; CIVIL PROCEDURE CODE, S. 244. 
art. 179. See ACT IV OP 1882, S, 89 ; CivjIj PROCEDURE CODE, S. 206. 
art, 179. Act IV of 1882,s. 87— Bxeeutionof decree—Application for order absolute 
for foreclosure — Limitation. An application for an order under s. 87 of Aot IV of 
1889 is, like an application for an order under a. 89 of the said Act, subject to the 
limitation prescribed by art. 179 of the second schedule to Act XV of 1877. Oudh 
Behari Lai v. Nageshar Lai and Chunni Lai v, Harnam Das referred to, 

PARMBSHRi lal w. Mohan LAl ... ... • ... * ... xx 367 

a'ft. 179. Execution of decree — Limitation — Starting point for limitation where 
an appeal has abated. Held, that the order of an appellate Court abating 
an appeal, because no representative of the appellant was on the record, was not 
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Schedule II— (concluded.) 

the "final order or decree of the appellate Court” within the meaning of cl. 2, 
art. 179 of the second schedule to the Indian Liimitation .4ct, 1877, but that 
limitation would run from the date of the original decree. 

^PazaIi HusEN«. RAJ Bahadur ... ... ... ... XX 124 

art. 173 (4). See CIVIL PROCEDURE CODE, S. 294 ; EXECUTION OF DECREE 11. 

XI of 1878— 

s. 19 {(), Notification No. 458 of the 18/7i March 1898— Exemptions from the 
operation of the Arms Act — Volunteers. A volunteer, being a person exempted 
in virtue of Notdeation No. 458, dated 18th March, 1898, of the Government of 
India, is not exempted merely with reference to his duties as a volunteer, but 
generally (subject to the exceptions mentioned in the said Notification). It is 
therefore not unlawful for a volunteer to po.ssess fire-arms and to use the same. 
Queen-Empress w. Samuel Luke ... ... ... ... XXII 323 

S3. 19, 27. Exemptions from provisions o( Arms Act — Government Notification 
No. 618 of the 0th March 1879— Government Notification No. 468 of the 18th 
March 1898—" Personal use " of arms—Arms carried and used by servant of 
exempted person. By a notification under s. 27 of the Arms Act (XI of 1379) 
issued by the Government of India, certain persons, amongst them Rajas and 
rriembers of the Legislative Council of the Lieutenant-Governor of the N.-W.P., 
were exempted from the operation of ss. 13 and 16 of the said Act; but with this 
proviso, that, “except whore otherwise expressly stated, the arms or ammunition 
carried or possessed by such por.son'i .shall bo for their own personal use, etc., etc.” 

Held that the terms of this proviso would allow of a person exempted under the 
notifioation above alluded to sending a servant armed with a gun into a neigh¬ 
bouring district to shoot birds for him, and that a gun so carried and used by the 
servant of the exempted person was in the "personal use” of the exempted person 
within the meaning of the notification. 

Queen-Empress V. ganga DIN ... ... ... ... xxii ii8 

I of 1879— 

8. 61. Stamp — Promissory note — Person receiving an under-stamped promissory note 
not liable under s. 01. Under s. G1 of Act 1 of 1879 the “ person accepting” a 
promissory note not duly stamped, is the person who executes such note as 
acceptor, not a person who merely receives the note. The mere receiver of an 
unstamped or insufficiently stamped pcomissory note is not as such liable to any 
penalty under this section either as principal or abetter. Queen v. Qiilam Husain 
Sahib, The Queen v. Nadi Chand Poddar, Empress v. Janici and Empress v. 

Gopal Das referred to. 

Queen-Empress V. Nihal ChAnd ... ... ... ... XX 440 

sch. I, ai'rt. 8. Stamp — .Irticles of association — Special resolution — Resolution 

superseding articles of association — .4ct VI o/ 1882 (Indian Companies Act), 
ss. 76, 79. A company limited by shares and already possessing articles of assoei- 
*a\ion proceeded to pass a special resolution, in virtue of which a document was 
• drawlf up entitled “articlesof association ” in supersession of the articles thereto¬ 
fore in force. The record of this special resolution was, under the provisions of 
B. 79 of the Indian Companies Act, 1882, sent to the Registrar of Joint Stock 
Companies, to be recorded by him. 'L’he document was impounded by the 
Registrar on the ground that it required to be stamped as articles of association, 
and was not so stamped. Hereafter a reference was made by the Board of Revenue 
to the High Court under the provisions of s. 46 of the Indian Stamp Act, 1879, 
as to whether the document in question required to be stamped. Held that the 
Indian Companies Act did not contemplate any such thing as new articles of 
association, and that the document in quo.stion was nothing mure than the record 
of a special resolution, and as such did not require to be stamped. 

IN RE THE New Egerton Woollen Mills ... ... ... .XXII 131 

XVIII of 1879— 

3. 86. Order including a person's name in the list of touts — Revision—Statute 24 
and 25 Vtc., Cap. CIV, s. 15— Poioers of superintendence of the High Court. 

Held that in the case of an order passed under s. 36 of Act XVIll of 1879, the 
High Court could only interfere in the exercise of the powers of superintendence 
conferred upon it by s. 16 of the Indian High Courts Act, 1861, and that it would 
not interfere even th«n, where the sole ground upon which its interference 
was asked for was that thejlecision of the District Judge was against the weight of 
the evidence. * 

IN RSf Madho Ram 


... XXI 181 
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V of 1881- 

s. 3. ProhaU—WiU—Docu>n 0 nt intended to take effect partly in the lifetime of the 
executant and partly after the executant's death. There is no objection to one 
part of an instrument operating in prsatsenli as a deed and another in future as a 
will. Cross V. Cross referred to. 

CHAND MAL t). LACHMI NAUAIN ... ... ... ••• XXII 163 

s. 9. Application for probate by an e.vecutr>r — No discretion as to granting such 
application. Although under s. 8.5 of the Probate and Administration Act, 1881, 
it is within the discretion of the Court to refuse to grant an application for letters 
of administration, no such discretion is given in regard to an application for 
probate by a person selected by a testator for the administration of his estate. 

Heera Coomar Sircar v. Doorgamoni iJasi referred to. 

PRAN NATH CIIOSK u. JADO NATH BhATTAPHABJI ... ... XX 189 

R. 60. Revocation of grant of letters of administration no bar to a fresh application. 

Where a grant of letters of administration made by a District Judge had been 
revoked nudor the provisions of s. 60 of Act V of 1881, it Wits held that, the cause 
of revocation being removed, the Judge had jurisdiction to entertain a fresh 
application for the same object. 

BBIJ L4t, ti. THK SECRETARY OP State FOR INDIA ... ... XX 109 


XII of 1881— 

R. 7. Ex-proprietary tenent — Ex-proprietary rights arising on sale of part only of 
vendor's proprietary rights. Held that in order that the provisions of s. 7 of 
the N.-\V. P. Bent Act. 1881, may come into operation, it is not neces¬ 
sary that the zamindar should lose or part with his proprietary rights in 
respect of the whole of his interest in the mahal. Bhawani Prnsad\. Qulam 
Muhammad approved. Held also that if a zamindar sells his zainindari rights 
and includes in the sale the right to cultivatory possession of the sir-land, and 
agrees to relinquish his ex-proprietary rights in respect of the sir-land, the vendee, 
in event of such po.ssessioii not being delivered cr ex-proprictary rights not being 
relinquished, is not entitled to claim a refund of the sale price or any portion 
thereof. Blnkhnm Singh v. IJar Parsad approved. 

MUREIDHAK V. PEM RA.7 ... ... ... XXII 906 

SS. 7 and 9. See ACT IX OP 1872, S. 23. 
ss. 34 et seq., 95 (d) and 206 et seq. See JURISDICTION 1. 

s. 36. Application for ejectment as a tenant — Subsequent suit for ejectment as a 
trespasser — Estoppel—Civil and Revenue Courts — Jurisdiction. Held, that the 
mere fact of a plaiutifl in a suit lor ejectment in a Civil Court having on a 
previous occassion applied to tbo Revenue Court for the ejectment of the defen¬ 
dant would not estop him from assorting that the defendant was unlawfully in 
possession, that is, as a trespa.sser. 

ZUBEDA Bim V. SHEO CHArAN ... ... ... ... XXH . .83 

88 . 36. 96. (b). Application for ejectment as a tenant — Subsequent suit for ejeit- , 
ment as a trespasser — Estoppel—Civil and Revenue Courts — Jurisdiction. Held 
that the fact that a pl.unliff in a civil suit for ejectment of an alleged trespasser 
has on a previous occasion Ukeii proceedings ag.vinat the defendant under 
a. SSoftheRnit .Vet, lS3t. is not of necessity fatal to the suit in the Civil 
Court. Baldeo Singh v. Imdad AH and Deo NarainEaiv. Sheo Charan Bai 
distinguished. Zubedn Btbi v Sheo Charan followed. 


HAMID ADI 8H.4H P WILAYAT ALl ... ... ... ... XXII 

44. Landholder and tenant Improvements — ells—Power of tenants to construct 
wells without consent oj landholder. Held, that having regard to s. 44 of the 
N.-W.P. Bent Act, 1881, an occupancy-tenant may, if such well be an improve¬ 
ment within the moaning of the section, construct either a kachcha or pacca well 
on his holding without any reference to the conseiit of the zamindar Baj 
Bahadur v. Bxrmlia Singh and Muhammad Baza Khan v. Dalip referred to. 
DHAKAMUAJ KUNWAB W. SUMERAN Singh ... ... ... XXI 

93 (6). Landholder and tenant Suit to eject a tenant — Act inconsistent with 
the purpose for which the land was let—Sub-lease to a theatrical company. An 
agricultural tenant, at a lime when there were no crops growing on his holding 
let part of it temporarily to a theatrical company for the purpose Af their holding 
performances thereon. Held, that this was not an aeij sufficient to cause a 
forfeiture of the tenancy within the meaning of s. 93 (6) of Act XII of 1881 
Yusuf ADI Khan p. HiBA ... ... ’ 
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XII of 1^81— (continued.) 

s. 93 (h). Lombardnr and co-sharer—Suit against lambaraat for profits — 
Liability of heir of lambardar. The liability of a lambardar to pay to a co-aharcr 
the profits which the lambardar has failed, through his gross negligence, to 
collect, is a personal liability and cannot be enforced against the lambardar’s 
.legal representative. Gulab v. Fateh Chand referred to. 

MUBAD-UN-NISSA t!, GHUIiAM SAJJAD ... ... ... .. XX 73 

ss. 93(A), 203. Suit for profits — Limitation—Act XV of IQll (Indian Limitation 
Act), 8. 6 —Act I of 1887 (General Clauses Act), s, 7. Held, that a suit for ptofits 
under 8. 93 (h) of act XII of 1881, the period of limitation for the tiling of which 
expired in respect of a portion of the claim oti a day when the Court was closed, 
could not be brought on the day when the Court reopened, but, so far .as that 
portion was concerned, was barred by limitation. 

MuhammadHuben t). Muzaffab HusEN ... ... ... XXi 92 

.ss. 93, 94. Suit for recorded share of profits—Suit for settlement of accounts— 
Limitation. Where tor the purposcsof a suit in which a share of profits is claimed 
by a recorded co-sharer, cither against the lambardar or .against one or more 
or all of the other co-sharers, the Court is asked to adjust the accounts, what 
has to be looked to is the main and substantial object of the suit. If the main 
and substantial object of the suit is to obtain a settlement of accounts, and the 
obtaining a decree for a share of the profits is only the ulterior object of obtain¬ 
ing such settlement of accounts, then the suit is to be regarded as a suit for 
settlement of accounts. 11 the main and substantial object of the suit is to 
recover a share of profits which the defendant has received iu excess of what he is 
entitled to, and if the Court is only asked to go into the accounts incidcntall.v 
lo that main object, and for the purpose of determining whether the sum claim¬ 
ed is due, then the suit is not a suit for settlement of accounts merely, but it 
is a suit for a share of profits within the first category of s. 93 (h) of the 
N.-W.P. Bent Act, 1881. liohan v. Jwala Prasad explained. Jndo v. Indo 
referred to. 

MALIK Muhammad Kabim «. GANOA PANDE ... ... ... xxil 334 

a. 96 (n). Landholder and tenant—Dispossession of tenant—Effect on tenant's right 
of his neglecting to apply under s. y.'i la be restored to possession. Held, that 
the failure of a tenant to apply under ». 95 (n) of the N.-W. P. Rcut 
Act, 1881, for the rccoxery of the occupancy of land, t f which he bus been wrong- 
,fully dispossessed, within the period of six months after the date of dispofsession 
. • prescribed for such applications by s. Ofifejlias the effect not only of barring 
the teuaut’s remedy, but of extinguishing the tenant’s right to the oocupanoy of 
the land. 

DALIP RAI w. DEOKI RaI ... ... ... ... ... XXI 904 

* s. 95 («). Landholder and tenant—Effect on tenant's rights of Ins neglecting to 
« e.pply under s. 95. A tenant of certain niuafl land was dispossessed by bis 
zami.'idars, as he alleged, wrongfully. The dispossessed tenant did not avail 
himself of the remedy provided by s. 96, cl. (n) of Act XII of 1881; but some¬ 
time after the expiry of the period of limitation for an applic.itioii under that 
section, he dispossessed tho zamindars, who had meanwhile taken the land iu 
suit into their own cultivation. The, ziinindars there upon .sued in the Civil 
Court for tho cj ctmont of the former teiiaul as a trespasspr. Held, that tho 
defendant could not set up in answer to this suit his status as tenant which he 
bad lost by not availing himself within liinitatioii of tho means provided by s. 93, 
cl. (n) of Act Xll of 1881, to contest his own ejectment. 

DaLIP RAl V. DEOKl BAI ... ... ... ... ... XX 471 

ss. 170, 171, 172. See CIVIL PBOCEDUBE CODE, SS. 285, 295, 4A. 

B. 189. Appeal—" Rent payable by the tenant" not in issue—Landholder and 
tenant. Certain defendants being sued by the zamindars for the rent of land held 
by them, pleaded in effect that, whatever the rent of the land in suit might be, 
they were entitled to retain it under an agreement between them and the pre¬ 
decessor in title of the plaintiffs in lieu of interest payable to them on account of • 
a mortgage given by the said prodeces.sor in title. Held, that the casowas not one < 

in which an appeal would lie to the District Judge under s. 189 of tho N.-W.P. 

Bent Act, inasmmeb as the rent payable by the tenant was not in issue in tho suit. * 

Deochaban Singh t>. §«ni pathak... ... ... ... XXI 247 

s. 208.. Jurisdiction—Civil and Revenue Courts—Suit not tried on the merits in the 
Court of First Instance, Held, that the application by an appellate Court of the 
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XII of lB8l—(eoncludtd.) ' . 

proTisions of s. 208 of Act XII of 1881 is not precluded by the fact that the Court 
of First Instance has dismissed the suit on a preliminary point without any trial 
of it on its merits. 


BHOLAI KHAN v. ABV JAFAR ... 

XXII of 1881— „ . 

ss. 27, 28. 29, SO. 34 and 47. Act XII of 1896, as. 36, 37, 38, 41. il—Excise Officer 
— Jurisdiction. Held that an oflScer invested with powers under ss. 27, 28, and 
29 of Act XXII of 1681, who had power in certain events to take the case before 
a Magistrate under s. 32, was an “ excise officer” within the meaning of s. 47 •)£ 
the Act. Queen-Empress v. Rnni Oharan overruled. 


QUEEN-ISMrBESS V. MAKUNDA 


XX 


XXVI of 1881— 

ss. 64, 66. Promissory note not presented for payment at maturity—Effect of non¬ 
presentment. Held, that the non-presentment for payment at maturity of a 
promissory note, the presentment of which is required by s. 66 of the Negotiable 
Instruments Act, 1881, has not the effect of relieving from liability the maker of 
the note. Faraand AH v. The Agra Savings Bank and Ramakistnayya v. 
Kassim followed. 


PHUIi CHAND V. GANOA GHUI.AM ... ... ... ... XXI 

TI of 1882— 

ss, 82, 88. See ClVIb PBOCEDURB CODE, S8. 294, 317. 

IV of 1882— 

s. .39. See HINDU Law 6. 


PAGt 


267 


70 


460 


s. 62. Lis pendens—Transfer pendonlo lite —Time at which a suit becomes 
‘'contentious" Held, that a suit becomes a “ contentious suit ” within the 
moaning of s. 62 of the Transfer of Property Act, 1882, at the time when the 
summons is served on the defendant. Radhasyam Mohapatira v. Sibu Panda and 
Abboy V. Annamalai followed. 

PAR80TAM SARAN SANEHI LAD ... ... ... ... XXI 408 

». 62. Transfer pendente lite —Lease of properly in respect of which a decree for 
sale has been made under s. 88. Held, that a lease of property made by a judg¬ 
ment-debtor against whom a decree for sale bad been made under s. 88 of the 
Transfer of Property Act for sale of that property came within the purview of 
s. 52 of the Transfer of Property Act. 

thakur Prasad t). GAYA sahu ... ... ... ... xx 34p 

s. 66, sub-sec. 4(6). Vendor's lien—Suit to enforce charge against the property — 
Limitation—Act XV of 1877 (Indian Limitation Act), sch. H, arts. 132, 111. 

Held, that a suit by a vendor of immoveable property to enforce against the 
property his lion for the unpaid purchase-money under s. 65, sub-sec. 4(6) of the 
Transfer of Property Act, 1882, falls within art. 132 of the second schedule to the 
Indian Limitation Act, 1877. Virchand Lalchand v. Kumaji and Chunilal t. Bai 
Jethi followed. Natesan Chetti v. Soundararaja Ayyangar dissented fr^i. ' 
Ramdin v. Kalka Pershad, Sutton v. Sutton and Toft v. Stevenson referred to. 

HAB LAd V. MUHAmdi *.. ... ... ... ... XXI 464 

s. 68. See MOBTOAGE 2. 

8. 69. Act 1 of 1872 (Indian Evidence Act), s. 68 —Attesting witness—Scribe of a 
deed. Held, that a dead may be legally proved by the evidence of the scribe 
thereof who has signed his name, but not explicitly as an attesting witness, on 
the margin, and has been present when the deed was executed. Muhammad AH 
V. Jafar Khan followed. 


BADHA KISHBH V. PATBH ALI bam ... ... ... ... XX 682 

s. 60. Mortgage s. 


s. 60. Mortgage—Purchase by mortgagee of portion of the mortgaged property — 
Mortgage not thereby necessarily extinguisJied. The purchase of a part of the 
mortgaged property by a mortgagee, subject to his mortgage, has not necessarily 
< the effect of fully discharging the mortgage, without regard to the value of the 
t property purchased and the price paid for it, whether such purchase be made in 
execution of a simple decree for money or in execution of a decree obtained by the 
mortgagee himself upon a subsequent mortgage, although it iaposseble that under 
some oiroumstances such purchase may have the effect of extinguishing the 
•mortgage. Ahmad Wali v. Bakar Husain overruled ; Naiaab Asimut AH Khan 
V. Jmoahir Singh, Nitakant Bdnerji v. Suresh Chandra Mullick, Mahtab Singh 



lliDBX. 


Atst— {continued.) 
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V. Misree Lall, Bitthul Nath v. Toolsee Ram, Ketree v. Seth Roshun Lai, Kuray 
Mai V. Puran Mai, Mahtab Rat v. Sant Lai, Sumera Kuar v. Bhaqwant Singh, 
Ohunna Lai v. Anandi Lai, Khwaja Bakheh v. Imaman, Ballam Daa v. ^Imar 
Raf and Bisheshar Singh v, Laih Singh referred to. 

*NAND KISHOBE V. Baja HABI SlNttH ... ... ... ... XX 

8. 72. Mortgagee compelled to pay Oovernnient revenue which should Aav« been 
paid by the mortgagor — Remedies of the mortgagor. Where a mortgagee has been 
compelled to pay Government revenue which should have been paid by the mort¬ 
gagor, the mortgagee may either add the amount which he has so been made to pay 
to the amount of the mortgage debt under b. 72 of the Transfer of Property Act, 
1882, or he may sue the mortgagor separately to recover the amount so paid. If, 
however, he has sued separately and obtained a decree against bis mortgagor, he 
cannot then add the amount due to the mortgage debt; his two remedies are 
not concurrent. 

IMDAD HASAN KHAN V, BADBI PBASAD ... ... ... XX 

* s. 82. See MOBTGAQE 1. 

s. 85. Bee BURDEN OP PROOF 1 : HINDU LAW 12 ; MORTGAGE 4. 
s. 85. Civil Procedure Code, s. 49— Cause of action — Mortgagee — Holder of two 
7nortgageson the same property suing separately on each. There is nothing in the 
Code of Civil Procedure or in the Transfer of Property Act to prevent the bolder 
of two independent mortgages, over the same property, who is not restrained by 
any covenant in either of them, from obtaining a decree for sale on each of them 
in a separate suit. 

SundAr Singh w. Bhodu ... ... ... ... ... XX 

8. 86. Mortgage — Non-joinder of parties — Subsequent tnortgagee after «<tf uponprior 
mortgage filed. Held, that s. 85 of the Transfer of Property Act, 1882, does not 
require the joinder in a suit on a prior mortgage of a subsequent mortgagee whose 
mortgage was only executed subsequent to the filing of such suit. 

ISHAQ ADI KHAN t). CHUNNI ... ... ... ... XXI 

s. 86. Mortgage — Prior and subseqtietit mortgagees — Effect of non-compliance with 
s. 85. A prior mortgagee, without making a puisne mortgagee a party to his suit, 
sued on his mortgage, obtained a decree far sale, sold the mortgaged property, 
and purchased it himself. Subsequently the puisne mortgagee holding a mort- 
, gage over the same property brought his mortgage into suit without making the 
' prior mortgagee a party, and obtained a decree for sale. Held that the puisne 
mortgagee could not bring the mortgaged property to sale in execution of such 
decree.-' Janki Prasad v. Kishen Dat followed. 

MehbbAno u. nadir ALl... ... ... ... ... XXII 

.•^••88 and 87. See PRE-EMPTION 1 AMD 2. 

ig). 86 . nd 87. Mortgage — Redemption — Redemption possible at any time prior to the 
passing of the order absolute under s. 87. A mortgagor who has obtained a decree 
for redemption of bis mortgage can pay in the redemption money and obtain 
redemption at any time until an order absolute under a* 87 is made against him. 
Poresh Nath Mojumdar v. Ramjodu Mojumdar and Raham Ilahi Khanv. Ohasita 
referred to. 

NIHAM V. MITTAB SEN ... ... ... ... ... XX 

BS. 86, 88, 89. See EXECUTION OF DECREE 6. 
s. 87. See ACT XV OF 1877, SOH. II, ART. 179. 

8. 88. See EXECUTION OF DBCBEB 7. 

3S. 88, 89. See CIVID PROCEDURE CODE, SS. 13, 244. 

s. 89. Execution of decree—Order absolute for sale — Lhnitation—Acl Z\ of 1877, 
sch. II, art. 179. An application for an order absolute for sale under a. 88 of the 
Transfer of Property Act, 1882, is an application to which art. 179 of the second 
schedule to the Indian Limitation Act, 1877, applies. Oudh Behari Lai v. 
Nageshar Lai referred to ; Ranbir Singh v. Drigpal Singh overruled. 

CHUNNl LAL V. HABNAM DAB ... ... ... ... XX 

s. 89. Execution pf decree — Sale in execution of a decree for sale on a mortgage — 
Stay of sale on paymeht into Court of decretal amount and costs — Civil Procedure 
Code, e. 891. Held, that e. 391 of the Code of Civil Procedure must be taken to 
have.modifled i, 89 of Act IV of 1882 when the debt andoosts (including the oosto 
of the sale) are tendered to the officer conducting the sale, or when it is 
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proved to his satisfaction that the amount of such debt and costs has been paid 
into the Court that ordered the sale. Rajn Ram Singhji v. Ckunni Lai followed. 
HAbjas Rai«. RAmeshar ... ... ... ••• XX 

s. 90. Application for a decree under s. 90 —Limitation Act XV of 1877 (Indian 
Limitation Act), sch. Jl, art. 178. Held, that the limitation governing an 
application for a decree under .s. 90 of the Transfer of Property Aot is that 
prescribed by art. 178 of the .second .schedule to the Indian Limitation Act| 1877» 
Ram SARUP 1). GHAtni.ANI ... ... ... ... ... XXI 

s. 90. Application for decree over against non-hypotheeated properly — Balance 
legally recovenible—Liinil itiun. On an application under s. 90 of the Transfer of 
Property Act, 1S82, the time to be looked at in considering whether the balance 
sought to bo recovered is legally recoverable from the mortgagor is the date of the 
institution of the suit and not the date of the making of the application under 
s, 90. Bngeshri Dial v. Muhammad Naqi referred to. 

HAMID-UD-DIN V. KEDAR NATH ... ... ... ... XX 

8, 90. Execution of decree—Decree for sale on a mortgage—Mortgaged property 
sold in execution of a decree held by a different mortgagee—Section 90 not applicable. 
In order to make the remedy pr-vided by s. 90 of the Transfer of Property Aot 
available, it is necessary that the mortgaged property should have been sold in 
execution of the decree held by the person applying for a further decree under s. 90. 
Section 90 does not apply where the mortgaged property has been sold under a 
decree held by some other person. Muhammad Akbar v, Munshi Ram followed. 
BADRI DAS t>. InAyAt Khan ... ... .. ... XXII 




■354 


453 


S86 

« 


404 


s. 90. Mortgage—Personal corenavi to pay—Application to sell non-hypothecated 
property —" Balance legally recoverable ”—Cause of action — Limitation. A mort¬ 
gage bond securing a debt payable on demand provided that for the payment of 
the amount of mortgage debt the immoveable property mentioned in it should 
be held as collateral security, and that ‘‘ in case of this hypothecated property 
being insufficient for the satisfaction of the entire amount of the bond, the 
creditors would bo at liberty to realize the amount remaining due from the obligors 
personally and from their other ))roperty.” Held, that no separate cause of action 
for the personal remedy accrued after the mortgaged property was found on sale 
. to bo insufficient to satisfy the mortgage debt, but that the cause of action for 
both remedies was one and the same and accrued when the covenant to pay wa» 
broken. Hence, the suit for sale of the mortgaged property having been brought. ' a 
more than ten years after the date of the mortgigo, the balance due upon the 
mortgage was not leg.illy recoverable otherwise than out of the property sold and 
an application for a decree under -s. 90 of the Tran.sfer of Property Act was not 
maintainable, Musaheb Eaman Khan v. Inayat-ul-lah, In re McHenry, 
McDermott v. Boyd and Miller v. Runga Nath Mdulick referred to. 

ChATTAR MATj «. TiiAKURX... ... ... ... ... XX 513 

88. 92 and 98. Sac MORTGAc.E 9. ’ 


■s. 122 and 12.3. Gift — Registration—Registration of deed of gift of immoveable pro¬ 
perty after the death of thedpnor. A gift of immoveable property duly made by 
means of a registered deed is not invalid merely because registration of the deed of 
gift may have taken place after the death of the donor. TTardei v. Ram Lai 
referred to. 


NaND KISHORR LAD 71. SURA.1 PrAsAI) ... ... ... XX .392 

s. 135. Actionable claim—Person claiming the benefit of ». 185 not obliged to pay 
before judgment the amount paid by the assignee. Held, that a person who is 
entitled to claim the benefit of s. 135 of the Transfer of Property Aot of 1882 does 
not lose the benefit, of that section if ho puts the assignee to proof of the price 
paid by him and waits until the amount of the price has been determined and 
declared by the Court. There is nothing in the -ei ti )ii to inveludc the debtor 
from securing his discharge by pavmeiit f llie decree. Rani v. Ajudhia. Prasad, 
Muchiram H.irik v. I.slm» Chunder Chiickei bufti, Jani Begatu v. Jahangir 
Khan, Hakim-un-niss.a v. Dennaeain tnd Nilakantaw Krishnasami refetvod bo. 

PHUD CHAND ti. CHHOTR LAI, ... ... ... XX 827 

s. 135. Actionable claim—Sale of mortgagor’s interest in mortgaged property. tIic 
, sale by a raortgigor of his intoivst in the property in->rtgaged is not the sale of an 
^tionableclaim within iho meaning of s. IS.*! of the Tr.ansfe^ of Property Act, 1882. 

TOTA Ram 7 >. LADA ... .. ... XX 468 
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, VI of 1882— 

88. 29, 68, 92. Application to compel registration of transfers of shares—Discretion¬ 
ary power of Directors to refuse registration—Articles of Association — Inter¬ 
ference of the Courts, Wher# the Directors of a Company (the Muir Mills) 
refused to register the tranafer of shares and relied on art. 21 of the Articles of 
Association, which empowered the Directors to “ decline to register any transfer 
"of shares to any person of whom they may for any reason disapprove.”—(1) Ueld 
that it is not necessary under s. 68 for the applicants to join their vendors 
in their applications. Ex parte Penney distinguished ; Skinner v. City of . 
Lofton Marine Insuratice Company, London Founders’ Association v. Clarke 
Paine v. Hutchinson, Ex parte Gilbert referred to. Ex parte Shato followed • 

(2) Where it was found that there was a defect in the constitution of the 
Board of Directors, which was not cured by the Articles of Association: 

Held, that the Court wao not bound to dismiss the application under 
s. 58 on the ground of its being premature, there having been no refusal 
to register by a properly constituted Board, but might treat the defence 
set up as a refusal, and deal with the application on the merits. (3) Where 
it was found that the teal objections entertained by the Directors to the various 
transferees were (1) their connection as employes of the Cawnpore Woollen Mills 
with MoEobert fthe Managing Director of the Cawnpore Woollen Mills) and the 
personal animosity existing between Johnson (the Managing Director of the Muir 
Mills) and MoRobert, and (2) the desire of the Directors (of the Muir Mills) 
that McRobert should not add to his voting power at the meetings of the Com¬ 
pany, and (3) that therefore the objections were not personal to the applicants 
themselves. Held, that where the Articles of Association give a discretionary 
power to the Directors to refuse to register a transfer, and it appears that the 
Directors have bond fide considered the matter, the Courts will not compel them 
to disclose their reasons, but if they do disclose their re.asons, or evidence is 
produced as to their reasons, the Courts will consider whether those reasons 
proceeded on a right or wrong principle. Held, further, applying the principles 
of English cases, that objections not personal to the transferees do not constitute 
legitimate reasons. Poole v. Middleton, In re Bell Bros., Ex parte Penney, 

Moffat V. Farquhar, Kikhosro v. Coorla Spinning and Weaving Co., In re 
Coatport China Co. referred to. 

THE MUIR Mills Comimny, Dtd. ok Cawnpore v. Condon and 
BUTTERWORTH ... ... ... ... ... XXII 410 

ss. 55, 50. Company—Begister of shareholders—Inspection — Refusal to allow inspec¬ 
tion of register of shareholders. Where a person who is entitled, under Uie 
’ * provisions of s. 05 of the Indian Companies Act, 1882, to obtain inspection of 
the register of shareholders of a Company, applies lor inspection during business 
hours and not at a lime when inspection is prohibited, either under s. 56 or by 
reason of any rules framed by the Company under s. 55, such inspection must be 
granted, and even a temporary refusal, based upon grounds of oouv''nience to the 

.Qompany’s business, will render a director responsible for such refusal liable to 
the penalty provided for by s. 55. 

• Queen-Empress V. Beer ... ... ... ... ... xx 126 

ss. 76, 79. See ACT I OK 1879, SCH, I, ARP. 8. 
ss. 92 and 93. See MORTGAGE 9- 
XV of 1883— 

ss. 29, 42, 44. Act XV of 1873, s. 16— Municipal Board — Powers of taxation _ 

Procedure—Consideration of objections to proposed lax—Pinal imposition of tax _ 

Special meeting—Act I of 1877, Gh. VIII — Injunction. The N.-W.P, and Ondh 
Municipalities Act, 1883, not conferring the powers given by Act XV of 1873 to 
*■ cancel or vary ” a tax imposed, the procedure to be adopted lor the enhancement 
of an existing tax must bo the same as that prescribed for the imposition cf a new 
tax. In imposing a new tax the procedure laid down in s. 42 of Act XV of 1883 
must be strictly followed. Where therefore neither the special meeting of the 
Board at which an assessee's objections to a proposed tax were considered nor 
the special meeting at which the tax was finally imposed, were properly conititut- 
ed within the meaning of s. 29 of Act XV of 1883, it was held that the imposition 
of the tax was invalid. The Municipality of the City of Pootia v. Molmn Lai 
approved. Held also that there is nothhig in Ch. VIII of the Specific Relief Act 
to prevent the High Court from granting an injunction against a Municipality as 
part of the remedy fn a regular suit. Moran v. The Chairman of Motihari 
Municipality considered,* Oanga Narain v. The Municipality of Cawnpore • 

referred to. • 

Stbacbby V. The Municipal Board ok Cawnpore 

9 AljJi.—c 


... XXI 348 
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XV of m-i~(continued.) ' . . - 

». 46. issue of distress warrant for recovery of alleged arrears of municipal tax 
—Jurisdiction of Magistrate, Held that whore a Magistrate, acting under s. 4oot 
Act XV of 1883, issues a warrant for the realization of arrears of municipal taxes 
alleged to be due, the Magistrate is acting in a ministerial capacity only and 
has no jurisdiction to inquire as to whether sueh arrears are really due or not. 
Ellib t). The MuNicirAij Board OF Mussoorie ... ... XXii 

s. 69. Complaint of offence against municipal bye-law—Power of Municipal 
Board to give a general authority to institute complaints on Us behalf. Held that 
s. 69 of the N.-iV.P. .and Oudh Municipalities Act, 1883, confers upon Munici¬ 
pal Boards in the N.-W. P. and Oudh the power to delegate generally their 
authority to make complaints in respect of municipal offences ; and this 
general delegation includes not merely the giving of authority to do the formal 
act of presenting a complaint to a Court, but the exorcise of disoret ion as, 
to whether in any given c.aso a complaint shall or shall not bo made. 

PowKiiE r. The MuNrcii'AL Board OF Mussoorie ... ... XXH 

XII of 1884— 

s. 6. See ACT XIX OF 1873, SB. 106, 167, 168. 

1 of 1887— 

s. 7. See ACT XI OF 1881, SS. 93 (h), 203. 

IX of 1887— 

s. 16. See Civic Procedure Code, s. 686. 

s. 23. Civil Procedtire Code, s. .580 —Suit of the nature cognisable by Courts of Small 
Ca 2 tses. A suit is none the less a suit cognizable by a Court of Small Causes 
because that Court may have exercised the discretion conferred on it by s. 23 of 
the Provincial Small Cause Courts’ Act, and returned the plaint to bo presented to 
a Court having jurisdiction to determine a question of title raised therein. Kali 
Krishna Tagore v. Izsat-an nissa Khatun. 

SADA SHANKaR i;. BlUJ MOHAN Dab ... ... ... ... XX 

s. 26. Civil Procedure Code, s. 622— Revision—Discretion of Court in dealing with 
applications under s. 25 of Act IX of 1887. Although s. 622 of the Code of Civil 
Procedure may properly be taken as indicating the lines along which a Judge 
would do well to exorcise his discretion in admitting an application under s. 26 
of the Small Cause Courts Act, a Judge is not absolutely bound to refuse any 
application under s. 25 of the latter Act which could not be admitted under s. G22 
of the Code of Civil Procedure. Sarnian Lai v, Khtiban referred to and explained. 

ViAS RAM Shankar 1 ). ralla Ram Misiit ... ... ... XXI 

VII of 1888— 

SB. 30 and 55. Soc ClVlU PROCEDURE CODE, SB. 312 AND 320. 

VII of 1889— 

s. 4. See CIVIL PROCEDURE CODE, H. 696. 

ss. 6 and 7. Certificate to collect debts — Minor. Held, that a certificate of succession 
may be granted under Act VII of 1889 to a minor through his next friend. Kali 
Coomar Chatterjee v. Tara 'Prosunno Mookerjee referred to. 

RAM KUAll U. SARDAR SINOH ... ... ... ... XX 

VIII of 1890— 

s. 34. Joint Hindu family—Guardian and minor—Court not competent to appoint 
a guardian to the pr operty of a minor who is a member of a joint Hindu family. 
It 18 not competent to a Court to appoint a guardian to the property of a minor 
when such minor is a member of a joint Hindu family and has no other property 
than his share in the joint family estate. Jhabbu Singh v. Oanga Kishen and 
Ourja v. Moher Singh referred to. 

BANDHU PRASAD u. BHIRA.TI KUAR ... ... ... ... XX 

s. 41. Guardian and ward—Death of guardian—Suit by ward against guardian’s 
> son for rendition of accounts. Held that no suit would lie by a ward against 
the son of his late guardian for rendition of accounts, Rameshur Tiwari v. 
Kishun Kumar referred to. 

Manmothonath Bose Mullick v. Basanto Kumar boSe mDllick. XXII 
' s„ 47, Appeal—Order refusing to direct the removal of a guardian. Where an applicant 
lor a oertifleate of guardianship applied for a two-fold relief, namely, that-the 
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*VIII of 1^0— (continued.) 

existing guardian might be removed and that she herself might be appointed 
guardian, and her application vras dismissed, it was held that no appeal would lie 
from the order of dismissal, such order being an order refusing to direct the 
removal of a guardian. Mohima Chunder liisivaa v. Tarini Sunken Ohose, 
P^akhwanti Dai v. Indra Narain Singh and In re Bai llarkha referred to. 
IMTIAZ-UN-MSSA V. AN\VAR-UL-IiAH ... ... ... ... XX 433 

IX of 1890— 

ss. 72, 76. Act IX of (Itidian Cmitract Ad), ss. 161, 162, 161— Contract — 

Bailment — Liability of bailee — Burden of proof — Railway Company. Where 
goods are delivered to a Railway Company for carriage not “ at owner’s risk” and 
such goods arc lost or destroyed while in the custody of the company, it is not 
for the owner suing for compensation for such loss or destruction to prove 
negligence on the part of the company but, when the owner has proved delivery 
to the company, it is for the company to prove that they have exercised the care 
required by the Indian Contract Act, 1872, of bailees for hire. 

* NAnku Ram t). Indian Midland Railway COMPANY ... ... XXII 361 

ss. 113, 132. Ad XLV of 1860, ss. 40, 61— Criminal Procedure Code, s. 33— 

“ Offence Travelling on a raihoay without a proper ticket — Punishment. A 
passenger who travels in a train without having a proper pass or ticket with him 
has not committed an “ofience.” He cannot therefore be legally sentenced to 
imprisonment in default of payment of the excess charge and fare which may be 
recovered under the provisions ofs. 113, cl. (4) of Act IX of 1890. 

QUEEN-EMPBKSS O. RAM PAL ... ... ... ... XX 9,6 

XI of 1890— 

s. 6 (1). Meaning of the tcord “ permit.” /feid that the word “ permits”, as used 
in s. 6, cl. (1) ot Act XI of 1890, implies knowledge of that which is permitted. 
QUEEN-F.MPBESS 1’. LiALTA PHASAD ... ... ... ... XX 186 

1 of 1892— 

R. 5, sub-sec. 2. Lodging-house — House of ”pragioal” used fur accommodation of 
pilgrims. that a “ pragwal ” who, according to custom, affords accommo¬ 

dation to his clients when they come to Allahabad for religious purposes, is bound, 
under IheN.-W. P. and Oudh Lodging House Act, 1892, to take out a license 
in respect of such houses as he may use for the accommodation of his clients. 
(^UKEN-FjMPKESS V. BEHABI LAL ... ... ... ... XX 534 

iV of 1893— 

s. 10. Partition — Offer by a party to a partition suit of cempensation — Decree in 

* partition suit when final—Civil Procedure Code, s. 396. Held, that s. 10 of Act 

* IV of 1393 would apply to a suit for partition in the stage where an interlocutory 
decree for partition had been made, but that decree had not become final by the 
"Court’s acceptance of the tots prepared by the ollicer appointed for that purpose. 

•Shah Muhammad Khan v. Hanwant Singh and Zubaida Jan v. Muhammad Taieb 
referred to. 

ABDUS SamAd Kuan u. ABDUB Razzaq KnAN.. ... ... xxi 409 

1 of 1891 — 

ss. 18, 19, 32 and 54. Reference by Collector to Judge — .fppeal from Judge's order 
— Decree — Court-fee. Held, that an appeal will lie to the High Court from an 
order of the District Judge made upon a reference by the Collector under ss. 18 
and 19 of the Land Acquisition Act, 1894, as to the disposal of compensation 
awarded for land taken up by CTOvernment under the Act. Balaram Bhramarutur 
Ray v, Sham Sunder Narendra followed. Held, also, that in an appeal from the 
order of the District Judge above referred to the memorandum of appeal must be 
stamped as an appeal from an original decree. 

SHEO RATTAN RAl v. MOHBl ... ... ... ... XXI 354 

XII of 1896— 

ss. 36, .37, 38, 41, 57. See ACT XXII OF 1881, 88. 27, 28, 29, 30, 34 AND 47. 
s. 49. License to sell spirits retail—Death of licensee before expiration of period of 
license—Right of his heir and partner in business to continue sale—Personal 
nature of lifense.* //cW, that a license for the retail sale of liquor under the 
Excise XII of 1896, granted in the name of one man, does not on his death 
before the expiration of the period of the license descend to his heir and partner 
in busmess so as to justify the said heir and partner in business in continuing 
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Attachment ^ 

See Civil Procedure .Code, ss. 273, 266, 268; 276 : 3li. 

Of debt. See CIVIL_^ooEDURE Code, s. 208. 

Attempt to murdep — 

See ACT XTiV OF 1860, S. 307. 

Auction-pupohasep— 

Suit by. See CIVIL PROCEDURE CODE, s. 335. 

Title of. Sec P’XECUTION OF DECREE M. 

Awapd— 

See Act IX OF 1872, 8 S. 15, 16, 19 : ARBITRATION.; CIVIL PROCEDURE CODE, 
s. 516 : Construction of Document i. 

Bailment- - 

See Act IX of 1872, SS. 118, 151, 152 ; ACT IX OF 1890, SS. 72, 70. 

Benamidap— 

Mortgage—Suit for sale on a mortgage — Right, of benamidar mortgagee to sue. Held, 
that the rnortgiifioo named in a deed of mortgage is oompetant to sue in his own 
name for sale on the inortgigo, though he is .admittedly only a benamidar for 
some third person. Nand Kishore Lai v. .\hmad Ala followed. Gopi Nath 
Chobey v. Bhugtvaf Pershad, Rhota Pershad v. Ram Lall, Sachilananda Mohci- 
patra v. Baloram Oornin, Sha^igara v. Krishnan, Ravji Appaji Kukarni v. 
Mahadev Bapiiji Knlkarni and Dagdu v. Balvant Rav.chandra Natu referred to ; 

Hari Gobind Adhikari v. Akhny Kumar Mozuuular, Issiir Chandra Dull v. Gopal 
Chandra Das and Baroda Sundari Ghose v. Dino Liandhu Khan dissented from. 

Yad RAM i). Umr.AO STNUH ... ... ... ... XXI 380 

Benami Purchase— 

See ACT .XIX OF 187:1, S. 181 . CiVfL PROCIHDURE CODE, S. 317. 

Bupden of Proof - 

See ACT IX OF 1890, SS. 72, 70 ■ ADVERSE POSSESSION : (lUARDlAN AND MINOR ; 
IjANDHOLdkr and Tenant 4. 

1. Act IV of 1882 (Transfer of Proprity Act), .s. ^6 —Hindu law—Joint Hindu 
family—Suit on a mortgage c.reculed by a Hindu father—Sons not made parties — 

Notice. Where the sons in a joint Hindu family come into Court seeking to get 
rid of tlioefleci, as against their interests in the joint family property, of a decree 
on <i mortg.igi; executed by their father obtained in a suit to which they were not 
made parties, the burden of proof lies on them to est.ablish that the mortgagee • 
when ho brought his .suit had notice of their interests in the mortgaged property. ' • 

RAM Nath RAi u. IjACFlman KM ... ... ... ... XXI 193 

2, Hindu lav —Joint Hindu family—Suit for partition—Plea by defendants that • 

some of the property in suit was their self-acgtiired property. In a suit for par¬ 
tition of property alleged to be the property of a joint Hindu family, of which 

the plaintiff w.xs a member, the defendants, while admitting that some of the • ' 
property .scheduled in the plaint was joint property, pleaded that the bulk of tbe , 

property in suit, of which they were in pissession. was their own self-acquired 
property. Held tliat the burden of proof was on the defendants tc show that 
such property was their seU-aequisilion. Oajendar Singh v. Sardar Singh, 

Dhurm Das Pandey v. Mussamul Shama Soondri Dibiah and Gobind Chunker 
Mookerjee v. Doorgapersaud Baboo referred to. 

Kanhia Lal u. Demi DAS ... ... ... ... XXII 141 

Cause of Action- 

See ACT XIX OP 1873, SS. 185 AND 186 ; ACT IV OF 1882, SS. 85 ; 90 ; PRACTICE 3; 
intE-EMBTION 9. 

Suit for damages for removal of crop—Defendant entitled to possession under decree 
of a competent Court of Revenue—Plaintiff in actual possessioft under an illegal 
decree of a Civil Court--Trespass. A hold a decree of a competent Court of 
Revenue for possession of certain land as against B, and obtained under that 
deorco formal possession of the land. B, however, was allowed to remain in aueh 
jiocessary possession of the land as was requisite to enable him to remove a crop 

* which was on the laud. B removed his crop, and thereafter sued in a Civil Court 
fur a declaration that he was A’s tenant of the laud in question, holding occupancy 
rights. A did not defend the suit, and the Civil Court passed a declaratoryjdocree 
^ in favour of the plaintiff, and further proceeded to execute chat declaratory decree 
by putting B in possession. Subsequently B sued A for damages in respect of the 
alleged removal by A of a second crop, which he assorted that he (B) had aowrt 
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• upon the said land. Held that B had no cause of action, and. that even if in fact 
he ha<}sown the crop in respect of which damages were claimed, he did so'at his 
own peril and as a trespasser. 

UDIT NAKAIN SINQH D. SHIB RAl ... ... ... ... XX 198 

Certified Copy of Ancient Document— 

S«e ACT I OF 1872, 9S. 65, 90. 

Civil and Revenue Courts — 

See ACT XIX OF 187.'1, SS. Ill, 118, 241: ClVlU FrOcedukk Code, hs. 286, 

295,4A : JURISDICTION 1, 2 AND 8. 

Juritdiclion. See ACT XV OP 1877, SCH. II, ART. 32 : CAUSE OF ACTION : LAND- 
HOIiDER AND tenant 3 : LETTERS PATENT, S. 10. 

Jurisdiction of. See ACT XIX OF 1873, S, 241 (i): .ACT XII OF 1881, ss. .% ; 3G, 

96 (5); 208. 

Civil Procedure Code — 

s. 13. Bes judicata — Prior decree between the same parties in the same claim not 

• arriving at a final decisiori. In a former suit between the same parties tbat 
were now in litigation, in which the same claim upon title was m.ado, a decree 
dismissed the suit. But the judgment in the former suit .stated that it was left 
open to the plaintiff to sue again, and that no matters affecting the rights of the 
parties were decided between them. Held, that the prior decree was not a final 
decision within the moaning of s. 13 of the Code of Civil Procedure, and the 
defence of res judicata was not maintained. 

Parsotam aiiR u. Narbada (liR ... ... ... ... XXI 505 

s. 13, expl. II. Bes judicata — Matter which might and ought to have been made 
ground of defence in a former suil—Mortgage—Prior and subsequent mortgagees. 

Held, that the holder of three prior mortgages over the .same property, who, in 
answer to suits brought by the holder.s of other mortgages over that prop.'.ty of 
dates subsequent to bis, had pleaded his rights under one only of the mortgages 
held by him, was barred by reason of expl. IT to .s. 13 of the Code of Civil 
Procedure from afterwards bringing a suit for sale upon one of the remaining 
mortgages, which he might and ought to have pleaded as an answer pro lanto 
to the suits of the other mortgagees. Mahabir Prasad liingh v. Macnaghten, 
Kameswar Prashad v. Haj Kumari Buttan Kuar, Kailash Mondul v. Bainda 
Stindari Dasi, Sheosagar Singh v. Sita Bam Singh and Mata Din Kasodhan v. 

Kasim Thisain referred to. 

,'^NRi Ool’Aii j>. Piimii Singh ... ... ... ... XX iiO 

» 

s. 13, expl. 11. Hes judicata — Matter which might hate been a grouiul of defence in 
a former suit. .A defendant in a suit for the recovery of possession of immoveable 
property pleaded only a right to the proprietary possession of the property in suit 
• in himself. This defence failed, and a decree was given in favour of the plaintiff. 
Subsequently the plaintiff sold a portion of the property .so decreed to them, and 

* the ouondam defendant brought a suit for pre-emption. Held, that the suit must 

* fail inasmuch as the plaintiff’s claim was one which he might have made when 
defendant in the former suit as an alternative to his defence of title. Srimut 
Bajah Moottoo Vijaya, etc. v. Kalama Natchiar, J^ameswar Pershad v. Raj 
Kumari Buttan Kotr and Baldeo Sahai v. Bateshar Singh referred to. 

PULANDAB Singh u. JwALA Singh ... ... ... ... XX 516 

3, 13, expl. II. Res judicata — Muhammadan law — Dower — Suit Jor dower debt 
after previous suit for partition amongst heirs—Effect of partition decree as 
constituting res judicata between co-defendants. Two of the daughters of a 
deceased Muhammadan sued the remaining heirs for partition of the inheritance, 
and a decree for partition was made, which was confirmed on appeal by the 
High Court. Pending the appeal to the High Court, two other daughters of 
tho deceased, who bad been parlies defendants in the suit for partition, brought 
a suit by which they claimed a largo share in the estate of the deceased as part of 
the dower debt due to their mother. In this suit they impleaded as defendants 
all the surviving descendants of their deceased father. Held that the claim 
for dower should have been made a ground of defence in the former suit by the 
plaintiffs, who had been defendants in the suit for partition, and that as no such 
defence bad been set up in that suit the claim in respect of the dower debt fall 
within tl^e puiwiow.of expl. II to s. 13 of the Code of Civil Procedure, and 
the suit was barred, not only as against the plaintiffs to the former suit, but as . 
against the other defendants to that suit. 

DOST Muhammad khan v. Said begam ... ... ... XX 8i 
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8. 13, expl.. III. Sec MESNE PROFIT.S. 

sa. 13, 244. TranBfer'‘of Propeity Act (IV of 1982) ss. 86, 89 —Decree not in accord- 
ance with judgment—Interpretation of decree. Where a mortgagee in suing 
upon hie mortgage included in his plaint certain property which was not includ¬ 
ed in the mortgage deed, and this fact was apparently overlooked by the defen¬ 
dant who defended the suit, and where, while the judgment declared “that a 
decree be given against the hypothecated estate,’’ in the decree the property 
affected wa.s described as “ the property specified in the plaint.’’ Held, that the 
decree must bo held to mean the hypothecitted property mentioned in the plaint, 
and that neither s, 13 nor s. 244 of the Code of Civil Procedure concluded the 
defendant from subsequently suing to recover the property wrongly included in 
the plaint. 

RAM CHANDKB c. KONDO... ... ... ... ... XXII 442 

ss. 13, 644. Res judicata — Under ivhat circumstarices a decision may be res judicata 
as between defendants. Where an adjudication between defendants is necessary 
to give the appropriate relief to the plaintiff, the adjudication will be res judicata 
between the defendants as well as between the plaintiff and defendants. But fo« 
this effect to arise there must be a conflict of interest between the defendants and 
a judgment defining the real rights and obligations of the defendants inter se. 
Without necessity a judgment will not be r<s judicata amongst defendants, nor 
will it bo res judicata amongst them by mere inference from the fact that they 
have been collectively defeated in resisting a claim made against them 
as a group. Ramchandra Narayan v. Narayan Mahadtv, Ahmad Ali v. Najabat 
Khan and Madhavi v. Kclu followed. Dishnnth Singh v. Bisheshar Singh 
referred to. Section 644 of the Code of Civil Procedure does not, unless the 
decree itself proceeds on a ground common to all the defendants, enable an 
appellate Court to decide, upon a ground wbich it considers to be common to ail 
the defendants, an appeal preferred by some only of such defendants and to 
reverse (die decree of the Court below in favour of all the defendants. Puran Mai 
V. Krant Singh referred to. * 

CHA.IJI;». Umrao SfNOH ... ... ... ... ... XXII 386 

s. 14. Suit on a foreign judgment—Power of Court to inquire into the merits — 
Muhammadan law —Dower. Where a suit was brought in a Court in British 
India upon the basis of a decree of the Council of Regency of the State of Rampnr, 
it was held that the Court was empowered by s. 14 of the Code of Civil Proce¬ 
dure, as amended by s. 5 of Act VH of i888, to consider the merits of the 
ease in which the decree of the Council of Regency had been passed. 

THE COLTiECTOR OP MOIlanAnAD W. HAHUANS SiNOn ... ... XXI 'll 

s. 25. Trantfei—Application to High Court after rejection of a simitar appliedtim 
by the I'istrict Judge—Application disallowed. Where an application to a District 
.7ndge to transfer a suit pending in the Court of the Subordinate Judge to his 
own file had been granted, the Iligh Court declined to entertain an application 
for transfer of the .same suit from the Court of the District Judge, Farid Ahmad ' 
v. Dulnri Bibi referred to. 

MUHAMMAO SAPDAU IIUSEN V. PUHAM L'HAND ... ... ... XX 395 

sa. 25, 562. Tiansfei — Procedure—Suit transferred to his own file by District 
Judge—Appeal to High Court—Remand la District Judge—Judge not competent to 
transfer. By order of a District Judge under s. 26 of the Code of Civil Procedure 
a suit was transferred from the Court of the Subordinate Judge to his own Court. 

'I'he District Judge decided the suit, and from bis decree there was an appeal to 
the High Court. The High Court remanded the suit under s. 562 of the Code to 
the Court of the District Judge. The latter transferred the suit so remanded for 
trial to the Subordinate Judge. Held tliat the District Judge had then no power 
to transfer the suit, but was bound to try it himself. Semble that s. 25 of the 
Code of Civil Procedure has no application to a case remanded under s. 562 of 
the Code. 

SITA Ram V. NAUNI DULAIYA ... ... ... ... XXI 230 

s. 29. See ACT IX OP 1872, S. 43. 

8. 30. Numerous persons interested similarly in the result of a .s«if —Permission 
given to some to sue on behalf of all—Petmissicn granted after the filing of the 
suit by some only. Held, that the permission required by s. 30.of the Code of 
Civil Procedure may be granted after the filing of a B,uit by some only of the 
* .persons interested therein. Fernandes v. Rodrigues followed. 

BAIiDKO BHARTHIV. Bia GIR ... ... ... ... XXII 269 
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• -.32. Otder adding defendant —Means of questioning such order — Practice. Where 
an order adding a defendant under 8. 32 of the Code of Civil Procedure was not 
appealed against, and no objection was taken thereto, in the memorandum of 
appeal from the decree in the suit in which it was passed, an oral objection taken 
in appeal to such order was disallowed. Tilak Raj Singh v. Chakardhnri Singh 
deferred to. Whore there is a subsisting decree in a previous suit which as regards 
the subject-matter of a subsequent suit would take efToct under s. 13 of the Code 
of Civil Procedure, it is not open to the party whose rights are affected by such 
decree to question in the subsequent suit the validity of such decree, though it 
might have been open to such party in a separate suit to got the decree set aside. 
Karamali Rahimbhoy v. Bahinibhoy llabibbhoy referred to. 


FASG 


BANSl L.\L V. Ramji tjAli ... ... ... ... ... XX 370 


ss. 32 and 108. Powers conferred by s. .32 exercisabte even after an order has been 
passed under s 108. Held that the powers conferred by a. 32 of the Code of Civil 
Procedure in respect of the addition of parties were exercisable even after a suit 
had been reinstated on an application under s. 108 of the Code made by one of 
• the defendants who had not been served with notice of the suit. 

TIKAM SINOH V. THAKUR KISHORE RAMAN.fI MAHARA.T ... ... XX 188 

s. 43. See ACT IV OP 1882, 8. 85. 

s. 43. Application for leave to sue in forma pauperis- —Application rejected — Subse¬ 
quent suit not barred—Civil Procedure Code, s, 413. Held, th.at s. 43 of the 
Code of Civil Procedure would not apply so as to bar a snliscqncnt suit whore the 
so-called previous suit was not a regular suit, but an application for leave to sue 
in formd pauperis, which was rejected. 

NabAin SlNOH ti. .Taswant SlNOH ... ... ... ... XXI 359 

ss. 51, 578. Plaint not signed by plaintiff or his authorized agent — Effect of such 
want of signature—Plaint not necessarily void—Breach of contract—Measure of 
• damages. Held, that the more tact that the plaint in a suit has not been signed 
by the plaintiff named therein or by any person duly authorized by him in that 
behalf as required by s. .31 of the Code of Civil Procedure will not necessarily make 
the plaint absolutely void. A defect in the signature cf the plaint, or the absence 
of signature, where it appears that the suit was in fact filed with the knowledge 
and by the anthoritj' of the plaintiff named therein, may bo waived by the 
defendant, or, if necessary, cured by amendment at any stage of the suit, and, 
having regard to s. 578 of the Code of Civil Procedure is not a ground for inter¬ 
ference in appeal. Rajit Ram v. Katesar Nath and Mohini Mohun Das v. Bungsi 
Buddan Saha Das referred to. Marghub Ahmad v. Nihal Ahmad overruled. 
Mahabir Prasad v. Shalt Wahid Alaui distinguished. Katesar Nath v. Aggyan 
and Btidri Prasad v Bhngwati Dhar discussed. 3'ho plaintiffs sold to the defen¬ 
dant a certain number of cases of embroidered mu.slin. The defendant took 
delivery of some of the cases, but refused to take delivery of or pay for the rest. 

The plaintiffs re-sold the goods refused by the defendant, and brought a suit 
agaih^st the defendant for damages. Held, that the proper measure of damages 
was the differe.nce between the contract price of the goods which the defendant 
had refused to accept, and the price realized by the plaintiff.s on the re-sale. Moll 
Achutte <C Co. v. Luchmi Chand followed. Yule if Co. v. Mahomed Hossain 
dissented from. 

BASDEO V. SMIDT ... ... ... ... ... XXII 56 

s. 63. Verification of plaint—Plaint verified when in an incomplete state — Antend- 
ment of plaint. The substantial portion of a plaint, consisting of the statement 
of the claim of the plaintiffs and the prayer, was written upon two sheets of plain 
paper and verified by the plaintiffs. Subsequently to the affixing of the plaintiffs’ 
signatures, a front sheet, consisting of a piece of stamped paper with the name of 
the Court and the names and addro.sscs of the parties, was added, and the plaint 
thus composed filed in Court. Held, that the verification was defective ; but that 
the suit ought not to have been dismissed. The plaintiffs ought to have been allow¬ 
ed an opportunity of amending the plaint by making a proper verification. 

FATEH Chand w. MansAb RAt ... ... ... ... xx *442 

SB. 102, 103, 157. Order dismissing a suit for default of appearance — Construction * 

of order—Application for restoration of suit — Pleadings—What constitutes an 
“ Appearcmce.” In construing an order alleged by one side and denied by the 
other to be an order under s. 102 of the Code of Civil Procedure, the order will be 
considered as an order under s. 102, if, apart from the mere description which 
the Court gives of its action, and apart from the actual fact of the plaintiff’s 

^9 ApL.—d 
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appearance or non-appearance, the real meaning and substance of the Court’s 
action is, that it dismisses the suit on the view, whether right or wrong, that the 
plaintiff appears and the defendant does not appear. Where, his suit having been 
dismissed for default of appearance under s. 10‘i of the Code, the plaintiff applies 
for its restoration, the defendant cannot contest the application in limine as one 
which cannot be entertained at all under s, 103 by showing that at the time of . 
the dismissal there was an appearance by the plaintiff in fact or in law ; but as 
an answer to the application on the merits the defendant can raise the contention 
that the plaintilt was not prevented from appearing because in fact he did appear. 

It is not an “ appearance” within the meaning of a. 102 of the Code when the 
plaintill is represented only by a pleader who is without instructions enabling him 
to proceed with the case, and who is merely instructed to apply for an adjourn¬ 
ment. Shankar Dal Dube v. Rad ha Krishna and Soonderlal v. Qoorprasad 
approved. Mahomed Ateem-ool-lah v. AH Duksh, Kashi Parshad v. Debi Das 
and Knnnhi Ijal v. Nauhal Rai referred to. 

Lalta PttASAl) V. NaNU KisnouE ... ... ... ... XXII 06 

s. 108, Sec CivMj PROCKnuuK Code, s. 390. 

s. 108. Decree ex parte— Appearance — 1‘leader retained in .suit but not instructed, 

A party defendant retained a pleader to defend the suit against him, and the pleader 
filed a vakalalnaniah and did i-.crtain acts for the defendant. However, when the 
suit came on for hearing the pleader came into Court and stated that he had no 
instructions and could not go <»n with the case, practically that ho had retired, 
from the case. The Court proceeded with the suit and made a decree in favour of 
the plaintiff. Jleld that this decree was a decree ex parte within the meaning 
of s. 108 of the Code of Civil Procedure, lihaciioan Dai v. llira and Jonardan 
Dobey v. Ramdhone Singh referred to. Sahibzada Kcin-ul-abdin Khan v. Ahmad 
Raza Khan distinguished. 

SHANKAR DAT Duitrc V. RADHA KRISHNA ... ... ... XX 195 

s. 103. Decree ex parte —Death of judgment-debtor—Application by legal repre- , 
sentative to have the decree set aside. Held, that where a defendant ag,ainst, whom 
a decree h.as been passed ex parte for dof.inlt of appear.ance ; dies, his legal repre¬ 
sentative is not competent to apply undoi's. 108 of the Code of Civil Procedure 
for an order to set the ex parte decree .aside. 

JAnki Prasad v. Sukhrant ... ... ... ... xxi 274 

s. 108. Decree ex parte —Suit to set aside as fraudulently obtained a decree ex 
parte —Application to set aside ex parte decree. An ex parte decree was passed 
against a defendant. The defend uit judgment-debtor applied under s. 108 of the 
Code of Civil Procedure to have such ex parte decree set aside, but his application 
was dismis.scd as barred by limitation. Held, that the defendant was not there¬ 
after precluded from bringing a suit to set aside the ex parte decree as having 
been obtained by fraud. Pran Hath Roy v. Moheth Chandra Moilra followed. 

DWARKA PRASAD V. LACHHOMAN DAS ... ... ... XXI 289 

s. 206. Application to bring decree into accordance U'ith the judgment—Decree e. ro- 
neous but in accordance u'ith judgment—Decree not susceptible of alteration. 

Whore a decree is in fact in accordance with the judgment on which it is based, 
such decree, however erroneous it may be, cannot be altered on an application 
under s. 206 of the Code of Civil Procedure to bring the decree into accordance 
with the judgment. 

LAKHO BIUIV. SALAMAT At,I ... ... ... ... xx 337 

s. 20C. Execution of decree — Limitation—Act XV of 1877, sch. II, art. 179— Appli¬ 
cation to "the proper Court." An application under s. 206 of the Code of Civil 
Procedure docs not give a fresh starting point to limitation and cannot be regard¬ 
ed as an application to the proper Court to take a step in aid of execution, Kishen 
Sahai v. The Collector of Allahabad, Tarsi Ram v. Man Singh and Kallu Rai v. 
Fahiman referred to. 

DAYA KISHAN V. Nanhi Begam ... ... ... ... XX 304 

3 . 211. See Execution of Decree 3. 

S8. 219, 20G. See EXECUTION OF DECREE 7. 

s. 223. Execution of decree—Certificate of execution—Jurisdiction of Court to which 
a decree is transferred for execution. The Court to which a decreeds senjj tor exe¬ 
cution retains its jurisdiction to execute the decree until Abe axecution has been 
• withdrawn from it, or until it has fully executed the decree and has certified that 
fact to the Court which sent the decree, or has executed it so far a.s that Colirt 
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has been ablo to execute it 'Aritbin its jurisdiction and has certified that fact to 
the Court which .sent the decree, or until it has failed to execute the decree and 
has certified that fact to the Court which forwarded the decree. The mere strik¬ 
ing off of an application for execution on the ground of informality in the appli¬ 
cation does not terminate the jurisdiction of the Court to execute the deoroo, nor 
render it necessary for the Court to .send any certificate to the Court which 
forwarded the decree for execution. Bagrani v. Wise followed. 

AiiDA BeqAm u. Mu/Akpar Huskn Khan ... ... ... xx 

s. 230. Execution of decree—Decree for payment of money — 1 fypotheention decree — 
Construction of document. A decree was pas.sed on the Sth March 1884, b.asod 
on a compromise between the parties. The decree was for the payment of certain 
sums of money by instalments, and further went on to declare that “ The proper¬ 
ty in the bond remains hypothecated as before. The dofendant.s have no power 
to transfer it. If any other person brings to sale the hypothecated property in 
satisfaction of the debt due by the defendants, the plaintiff shall have power to 
take out execution of the decree without waiting for the instalments, and to cause 
the hypothecated property to bo sold by auction.” Held, that tlii.-! was not a simple 
decree for the payment of money such as would conic within the purview of s. 230 
the Code of Civil I’rocodurc. Janki Prasad v. Baldeo Narain distinguished. 
Chundra Nath Dey v. Burroda Shoondury Chose and Lai Behary Singh v. 
Habibur Rahman referred to. 

PAHAfiWAN Singh v. nabain das ... ... ... ... xxil 

5 . 230. Execution of decree — lAmilation — Wnrranlof arrest — Warrant not exhausted 
if on owe occasion the serving officer is iinablc to find the judgment-debtor. The 
holders of a decree for money, dated the 2nd of December 1885, after various 
infructuous applications for execution, applied, on the 4th of .\ugust 1897, for a 
warrant for the arrest of the judgment-debtor. Th.it application was granted, 
but the peons sent to arrest the judgment-debtor reported that he had eoneealed 
himself, and the Court in consequence struck off the application for execution. 
On the 29th of November 1897, the decree-holders again applied for the arrest of 
the judgment-debtor, but that application also was struck off without the arrest 
having been made. Against the order striking off this latter application the decree- 
holders appealed to the High Court, where on objection m.adc th.at the decree 
could no longer be oxccutcd, having regard to s. ‘230 of the Code of Civil Proce¬ 
dure, it was held that the warrant of arrest issued on the decree-holders’ applica¬ 
tion of the 4th of Augu.st 1897 .still subsisted .and ought to be executed. Amuar 
AH Khan v. Dhul Chand followed. 

JIT MAL V. JWAliA PrAsad ... ... ... ... XXl 

. 231. ^Execution of decree—Suit under s. ‘231 -Suit decreed—Appeal by decree- 
holders — Death of one of two joint decree-holders — Abalement of appeal. A suit 
was instituted against two joint decree-holders under s. 28.1 of the Code, of Civil 
-.•Procedure for a declaration that eert.ain property which had been attached by 
them belonged to the plaintiffs, and was not liable to bn taken in execution of the 
decree. The suit was dismissed by the O'urt of First In.stance, but decreed by 
the Lower Appellate Court. The decree-holders appealed, bul during the pendency 
of the appeal one of them died and no steps were tak^n t.i bring his representa¬ 
tives on the record within the prescribed period. Held that the appeal abated. 
Ghamandi Lai v. Amir Begam referred to. 

KAMl.Al’AT u. BaI.DEO ... ... ... ... ... XXII 

s. 232. See EXECUTION OF DECREE 1. 

8. 234. See EXECUTION OF DECREE 1. 

s. 244. See EXECUTION OF DECREE 5. 

s. 244. Execution of decree—Jurisdiction of Court executing decree—Mortgage — 
Decree for sale on mortgage. Held, th.at when .a decree lor the sale of specific 
mortg.aged- property i.s being executed, it i.-. init open to persons made parties to 
the execution proceedings as legal ropresentalives of the deceased judgment debtor 
to contend in those proceedings that the inortg.igor was not competent to make 
the mortgage, and that the decree was one which ought not to h.ivo been passed. 
Maluji v. Fakir Chand, Seth Chand Mai v. Durga Dei, Snnwat Dnsv. Bisviitlah 
Begam and Lochan Singh v. Sant Chandar Mukerji referred to. 

LILADHAR V. fcHAfURBUU.1 ... ... ... ... XXI 

B. 244. *Bxecution of decree — Mortgage—Attempt to obtain redemption of a usufruc- 
tuaify mortgage by means of an application in execution. Certain mortgagees hold 
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a mortgaigc which, in its inception was a simple rnoitgage, but which was to 
become a usufructuary mortgage upon non-payment of the mortgage debt by a 
certain date. The mortgage debt was not paid within the time limited. The 
mortgagees sued on the covenant m their bond and obtained a decree for posses¬ 
sion, declaring them untitled to rumain in possession until the mortgage debt was 
satisfied from the nsufruef. Sometime after the mortgagees had got possession 
under this decree, the mortg !g o's applied, ostensibly under s. 244 of the Code of 
Civil Procedure, for tecovety of possession of the mortgaged property and for pay¬ 
ment of a large sum ot money, which they alleged the mortgagees had 
collected as profits in < vccss ot what was due under the mortgage, i/eld, that 
such an application wt uld not lie. If the allegations of the mortgagors wore true, 
their proper remedy was by suit for redemption and not by application in the 
execution department. liavji Shivtwn v. Kaluram, Ram Chandra Ballal v. 

Baba EsgomJn and Narsinha Manohar v. Bhagvantrav referred to. 

HAR Prasad w. Sheo RAM ... ... ... ... ... XX 606 

a. 244. Execution oj decree--Question " arising between the parlies to the suit” — 

Sale of property by the Collector as ancestral property—Suit to .set aside sale an the 
ground that property urns not ancestral. Certain property of a judgment-debtor 
having been sold by the Collector acting under s. 320 of the Code of Civil Procedure 
as being ancestral property, the judgment-debtor sued the decree-holder and the 
auctioii-purehaser to have the sale set aside upon the two main grounds that the 
property was not ancestral, and therefore could not legally bo sold by the 
Collector, and that the real purchaser at the auction sale was the decree-holder 
himself who had not obtained the leave of the Court to bid. Held that the 
questions thus raised were questions arising between the parties to the suit within 
the meaning of s. 244 of the Code of Civil Procedure and that the suit would not 
lie. Basli Ram v. Fatlu and Vrosunno Kumar Sanyal v. Kali iJas Sanyal 
referred to. 

DAtJliAT SlN(}H V. JUfJAL KlSHORR ... ... ... ... XXII 108 

8. 244. Execution of decree — Qiicr-fions for the Court executing the decree — Sale in 
execution—Suit by decree-holder and ijidgnanl-dehtor against auction-purchaser 
to set aside sale alleging an uncertified ndjnstment of the decree prior to sale. 

Held, that the provisions of s. 244 of the Code of Civil Procedure disallowing a 
separate suit to determine, questims arising between the parlies to the suit in 
which a decree has been passed and bearing upon the execution thereof, operates 
not only to prohibit a suit between the parties and their representatives, but also 
a suit by a party or hi.s representative against iii auctioii purchaser in execution 
of the decree, the object of which suit is to detormiiio a question which properly 
arose between the parties or their ropresontativos relating to the execution, 
discharge or satisfaction of the diicree. Basti liamv. Fattu and Rrosunno Ktfmar 
Kanyai v. Kali Das Kanynl referred to. 

DhAni ram V. CuATUHijnu.i ... ... ... ... XXII 8*6 

s. 244. Execution of decree--Representatives of judgment-debtor — Death of party to 
suit before final decree in appeal—Subsequent proceedings in execution taK'en 
against representatires of such party— Sale in execution—Suit to set aside sale— 
Estoppel. A decree was given to the defendant (then plaiiitifi) in 1866 for po.s- 
session of land and mesne ^rolits against, numerous defendants, including one 
Dawan Rai Some of the judgment-clobtors, including Dawan Rai, appealed to 
the Sadr Diwaiii Adal.it, but before the decree of the Sadr Diwani Adalat was 
passed, Dawan Singh died. No application was made to put any representative 
of Dawan Rai on the record ; but in 1*^81 (the amount of the mesne profits payable 
under the decree having been finally determined in 1877), certain persons were 
made parties, as representativesof IXiwan Rai, to various proceedings in execution 
of the decree for mesne profits, which ended in the sale of certain property which 
had been of Dawan Rai in his lifetime. Subsequently the said representatives 
of Dawan Rai brought a suit to recover the property sold as above described on 
the ground that they were no parties to the decree under execution. Held, that 
the plainlills were entitled to bring sneli a .suit, and it was not barred by the pro¬ 
visions of s. 244 of the Code of Civil Procedure. Radha Prasad Singh v. Dal 
Sahab Rai referred to. Deld also, that as it had not been shown that by reason 
of the plaintiffs not objecting that they h.i.l b^-en improperly brought ou to the 
record of the execution procc edings, the defendant had been ind^aced to accept 
loss favourable arrangement for ihe satiafaetiori of the decree that hb might 
otherwise have done, there was uo estoppel against the plaintiffs. ‘ 

Beni PBASAD Kunwar V. Mukhtesar Rai ... ... xxi 316 
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' s. 244. Execution of decree-^Sale in execution—Decree satisfied—Amendment of 
decree in favour of judgment-debtors—Application by judgment-debtors to recover 
surplus from decree-holders. Where by a sale in oxeeution the decree as it stood 
at the time when execution was taken out had been fullv satisfiod, but the decree 
was afterwards amended at the instance of the judgment-debtors, and in conse¬ 
quence of the amendment the decree-holders wore found to have realised more 
from the judgment-debtors than they were entitled to, it was held that it was 
competent to the judgment-debtors by application under s. 244 of the Code of 
Civil Procedure to recover such surplus from the decree-holders. 

DHAN KUNWAR W. MAHTAB SINGH ... ... ... ... XXll 

s. 244. Execution of decree—Sale in execution—Suit to recover properly sold on 
grounds which might have been made grounds for appeal against the original 
decree—Representatives of judgment-debtors. When a party to a decree and 
subsequent proceedings in execution thereof has suffered execution to proceed and 
property to bo sold without appealing, he cannot sue to recover the property 
so sold on grounds which might have been taken in appeal from the decree 
or from orders in execution. Held also, that the question whether a person alleged 
to bo a representative of a deceased party to a suit is such representative, and also 
the question whether property against which execution is sought in the hands of 
the representative of a deceased party was in fact the property of such deceased 
party and not the separate property of the representative, arc questions to be 
decided under s. 244 of the Code of Civil Procedure and not l)y separate suit. 
Rajrup Singh v. Ramgolam Roy, Ghowdry Wahed AH v. Mussamut Jumaee and 
Seth Chand Mai v. Durga Dei referred to. 

Beni Prasad Kunwab n. LuKHNA Kunwab ... ... ... XXT 

s. 244. Execution of decree—Suit brought under circumstances where the proper 
remedy was by application under s. '■Mi--Discretion of Court to treat the plaint as 
an application under s. 244. Where certain judgment-debtors, whose property had 
been sold in execution of a decree, brought a suit to have the sale in execution 
set aside under circumstances in vvhich their proper remedy in law, if any, was 
by means of an application under s. 244 of the Code of Civil Procedure, it was 
held that it was not an improper exercise, of the di.scrction of the Court in which 
such suit was brought to treat the plaint as an application under s. 244 of the 
Code. Biru Mahata v. Shyaiita Churn fChawas followed. Mayan Pathnti v. 
Paliuran referred to. 

JHAMMAN LAIi V. KlSWAD UAM .. ... ... ... XXll 

|,•244. Parlies to the suit or their representatives—Purchaser at auction sale. 

’ Where a decree-holder who had obtained .i decree and order under ss. 8b, 89 of 
the Transfer of Property Act over certain property, proceeded to attacli it in execu¬ 
tion cd his decree ; field, that a third party who had bought the rights and 
interests of the judgincnt-dclitor.s at an auction sale held in consequence of a 
money decree was not a leg.il representative of the judgment-debtors so ,as to 
entitle him to be heard under s. 2-14 of the Code of Civil I’rocodurc at the execu¬ 
tion iproceedings. Sabhajit v. Sri Gopal followed. Prosunno Kumar Sanyal v. 
Kali Das Sanyal distinguished. 

MAHAuiB Prasad v. Pabtab ghand ... ... ... XXIT 

s. 244. Plaint in a suit treated as an application tinkers. '■Mi—Act XV of iSll 

(Limitation Act), sch. II, art. 178. Where a suit is filed under circumstances 
in which the proper remedy is an appliiiation under s. 244 of th-? Code of Civil 
Procedure, and the (^ourt in the c.xoroiso of its discretion treats the plaint in the 
suit as an applicatic'U under s. 244, the rule of limitation applicable will be that 
appropriate to applications under s. 244, namely, that proscribed by art. 178 of 
the second schedule to the Indian Limitation Act, 1877. Jhamtnnn Lalw. Kevjal 
Ram, and Biru Mahata v. Shyamn. Churn Khawas referred to. 

LAdm.An Das w. JAGAN NATH Singh ... ... ... xxil 

s, 244. Representative of a party to the suit —Second mortgagee lakin-j a mortgage 

during the pendency of a suit on the first mortgage. Held that a second mortgagee 
who takes his mortgage during the pendency of a suit on the first mortgage is a 
representative of the mortgagor within the meaning of .s. 244 of the Code of Civil 
Procedure. Madho Das v. Ramji Patak referred to. 

SHEO NABAIN ». CBgUNNl lad ... ... ... ... XXll 

sa. 244,aud 258. Execution of decree—Suit to set aside a sale on the grmind of 
an adjustment of the decree out of Court—Adjustment not certified—Suit npt 
maintainable. Held that no separate suit would lie to set aside a sale held in 


XXIX 

PAGE 


79 


323 


121 


150 


376 

243 



it^DEX. 




Civil Procedure Code— (continued.) 

execution of a dccreo on the ground that the decree had lieen adjusted out of Court 
when in fact no such adjiistraeiit of the decree had been certified in the manner 
provided by s. 258 of the Code of Civil I’rocedure. Shadi v. Oanga Sahai and 
Kalyan Singh v. Kuinla Prasad distinguished. Is/uin Chunder Bandopndhya 
V. Indro Narain Oossami and Pat Dasi v. Sharup Ohand Mala not followed. 
Prosunno Kumar Sanyal v. Kali Das Suiiyal, Azizan v. Muluk Lai Sahti and 
liairagulu v. Bapunna referred to. ' 

JAikArAn BhAuti u. HAuhunatk Singh ... ... ... XX 261 

B. 268. Kxecution of decree—Attachmenl of debt — Payment of debt attached out of 
Court. Where a debt, which had been attached under s. 268 of the Code of Civil 
Procedure, was paid out of Court to the only per.son who, had the money due 
been paid into Court as required by the terms of the said section, would have boon 
entitled to withdraw the said money from Court, and such payment was certified 
to the Court, it was hold that such payment amounted to a sufTiciont compliance 
with the requirements of 8. 268. 

PIDA HUSAIN V. MAUliA I5AKHSH ... ... ... ... XXI 145 

ss. 273, 266, 268. Execution of decree --Attachment — Decree of Revenue Court not 
capable of attachmenl and sate under s. 273 in execution of a Civil Court decree. 

Held, that though a decree of a Court of Kevenue is not liable to attachment and 
sale ill execution of a decree of a Civil Court under s. 273 of the Civil Procedure 
Code, such decree stands in the position of an ordinary debt and may be dealt 
with under s. 268 of the Code. Onkar Singh v. Bhup Singh and Prince Oholam 
Mohamed v. Indra Chatul Jahuri referred to. Takiya Begam v. Siraj-ud-daula 
and Sultan Kuar v. Gulzari Lai distinguished. 

AULtA BiJil u. ABU .JAKAlt ... ... ... ... ... XXT 405 


s. 276. Alienation of attached property — Alienation valid so long as it does not 
interfere loilh any claim enforceable under a subsisting nttuchment. The aliena¬ 
tion which s. 276 of the Code of Civil Procedure is intended to prevent is an 
alienation which, if permitted, would defeat claims legally enforceable under the 
decree in execution of which the property alienated has bceu att.ichcd. Whore a 
private aliouatiou of attached properly is made under such eircunistanees that it 
in no way interferes with the rights secured by his decree to the attaching decree- 
holder, s. 276 is no liar to such alienation. Narain Das v. Sheoambar Ahir .and 
Anund Loll Dossw. Jullodhur Shaiv referred to. 

Abouu rahhid u, GApi’o lab ... ... ... ... XX 121 

ss. 285, 295, lA. Execution of decree—Procedure — Acl XII of 1881 (N.-W.P. Rent 
Act), ss. 170, 171, 172—Civil and Revenue Courts. Held that the procedure 
prescribed by s. 285 of the Code of Civil Procedure, although it might bo appli¬ 
cable as between Courts of Revenue of ditlerent gr.ides, oould not ho applied where 
the conlhct was between a Court of Revenue and a Civil Court Hence wherp the 
same property liad bison attached lioth by a Court of Revenue and by a Civil 
Court, Imtwas first brought to .sale by the tlourt of Revenue, it was held that the 
purchaser at the sale held in execution of the deisrie of the Court of Revenue 
took a good title as iigamst the purchaser iit the sale hold in execution of pie 
decree of the Civil Court, thikar Singh v. Bhup Singh, Aulia Bibi v. Abu Jafar 
and Madho Prakash Singh v. Mnrli Mtinohar referred to. 

RAGHUHAR DAYAI- v. BANilK HAU ... ... ... ... XXll 182 

s. 287. Execution of decree — Misrepresentation of value in the proclamation of 
intended judicial siile- -Substantial injury loithin the meanmg of s. 311. The 
value of property of which tdie sale has been ordered in execution of a decree, 
when stated in the proclamation of the intended sale, is a initorial fact within^ 
sub-BOC. (e) of s. 287 of the Code of Civil Procedure. An uiider-statement of 
the value of the property having been made iii such a proclamation, which was 
calculated to mislead, bidders, and to prevent them from offering adequate prices, 
or from bidding at all, .ind the sale having resulted in a price altogether inade¬ 
quate ;— Held, that such misstatement was a material irregularity in publishing 
or conducting the sale, allhough there might bo no rule requiring publication of 
the value in that proclamation ; and that the special remedy, provided in s. 311, 
was applicable, as substantial injure had resulted. 

' Saudatmand KHAN u. PHUii Kuar ... ... ... ... XX 412 

s. 291. See AOT IV OF 1882, S. 89. 

s. 294. Application by the decree-hold nr for leave to bid at a sale in eaecutipn of his 
, decree' — Limilation—Act XV of 1877 IJAmitation Act),>. sch. II, orf. 179,(1)— 

* Execution of decree. Held, that an application for leave to bid at a sale in exe- 
pution under s. 294 of the Code of Civil I’rocedurc is an application to take some 
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step ip aid of the execution of the decree within the moaning of art. 179 (4) of the 
second schedule of the Indian Limitation Act, 1877. Banai v. Sikree Mat 
followed. Raghunundun Misser v. Kally Dut Misser dissented from. 

DAijEii Singh t). Umrao SiNOH ... ... ... ... xxil 

ss. 804, 317. India7t Trusts Act (II of 188'2), ss. KU, 8‘i —Purctiase by alleged agent 
* of decree-holder at sale in exee.utioji. Certain decree-holders (appellants) were 
refused permission to purchase at the sale in execution, and subsequently the 
defendant, alleged by the decree-holders to be their agent, but of whose general 
duty the making of such purchase w.is not a part, purchased the property and got 
his name entered in the sale certificate. I’lio decree-holders hearing of the pur¬ 
chase, supplied the purchase-money, r.itified the purchase, and agreed to take a 
conveyance of the property after confirmation of the sale. On the refusal of the 
defendant to execute the conveyanoo, the decree-holders sued for a declaration 
that they were the real purchasers and for possession ot the property. Held that 
under such circumstances the second paragraph of s. 317 of the Code of Civil 
Procedure did not exclude the application of the firstparagr.aph of that section. 
He'd, further thatss. R‘i, 88 of the Indian Trusts Act fll of 1882) did not apply. 
• Sankmmi Nayar v. Narayan Nambtidri and Kunibalinga Pillni v. A^-injnitrn 
Padia-chi distinguished. Monappa v. Surappa referred to. 

r.ANGA BAKSH V. RUDAJl SiNOH ... ... ... ... XXII 

s. 311. Execution of decree—-Sale in execution — Sale n’ithout previous attnchineyit — 
Material irregularity. Held, that the absence of an attachment prior to the sale 
of immoveable property in execution of a decree amounts to no more than a material 
irregularity, but is not sufTioient, unless substantial injury is caused thereby, to 
vitiate the sale. Ram Chand v. Fitam Mai, Ganga Prasad v. Jag Lai Rai, 
TTarbayis Lai v. Ktindan Lai and Tasadduk Rasul Khan v. Ahmad Husain 
referred to. Mahadeo Dubey v. Bholanath Dichil distinguished. 

SHKODHYAN V. HholAnAth ... ... ... ... XXI 

ss. 311, 312. See EXECUTION Ob' DISCKEE 13. 

ss. 311, 312. Erccniion of decree — Sale in execution — Application to set aside sale — 
Court limited to grounds mentioned Bi s. 311. A Court to which an application 
under s. 311 of the Code of Civil Procedure, to sot aside a sale hold in execution of 
a decree., is made, is limited to the grounds set forth in that section. If the Court 
fails to find both a material irregularity in publishing or conducting the sale 
together with consequent los.s to the applicant, it is bound to dismiss the applica¬ 
tion and confirm tho sale. It cannot set aside the sale upon other grounds not 
'pleaded by the applicant. Tassaduk Rasul Khan v, Ahmad Husain and Shirin 
Begam v. Agha Ali Khan referred to. 

HARHANS LAIi u. KUNDAN Lae ... ... .. ... XXI 

ss. 312 and 320 Act VII of 1888, ss. .30 arid 55 —Execution of decree—Decree 
• transferred to Collector for execution—Suit by auction-purchaser to confirm a sale 
,which had been set aside by the Collector. At a sale of ancestral property held by 
a Collector executing a decree transferred to him under s. 320 of the Code of Civil 
Procedure the plaintifis, decree-holders, were tho auction-purchasers. On tho 
.application of the defondanls, judgment-debtors, the sale was sot aside by the 
Collector. Thereupon tho plaintiffs, decree-holders, auction-purchasers, filed a 
suit lor a declaration that the auction sale was a valid one and that the order of 
the Collector setting it aside was inellectual. Held that such a suit w.xs main¬ 
tainable. Shih Singh v. Mukat Singh overruled ; Ugar Nath Tiwari v. Bhonalh 
Tiwari and Diioan Singh v. Bharat Singh referred to. 

SHIAM BEHARI Lae U. RUP KISHORE ... ... ... ... XX 

s. 317. Bee ACT XTX OF 1873, S. 184. 

8. 317. Benami transaction — Suit against heir of certified purchaser — Interpretation 
of Statutes. Held that s. 817 of the Code of Civil Procedure would not preclude 
a suit against a person who claimed title through the certified purchaser based 
on the allegation that the certified purchaser was not the real purchaser, but only 
purchased benami for tho person through whom the plaintiff claimed. Mussamul 
Buhuns Kowur v. Lalla Buhooree Lall referred to. 

SIBTA KUNWAR V. BHAGOEI ... ... ... ... XXI 

s. 317. Execution of decree — Sale in execution — Benami purchase — Suit by creditor 
on the grqund that the certified purchaser is not the real purchaser—Ifindu lav )— 
Pious duty of son to payJiis father’s debts. Held that the provisions of s. 317 of 
the Code of Civil Procedure are subject to no limitation other than such as is con¬ 
tained in the section itself, namely, that the suit the maintenance of which is 
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prohibited by that section should be (1) brought against a certified purchaser and 
(2) based upon the ground that the purchase was made on behalf of a person other 
than the certified purchaser. The question of who the plaintiff may he is not 
material. The judgment of KNOX, J.,- in T/te Delhi and London Bank v. Chaudhri 
Partab Bhaskar approvi.-d, Bam Kurup v. Sri Devi followed, The Uncovenanted 
Service Bank v. Abdul Bari distinguished, Mussamut Buhuns Kototir v. Lalla 
Buhooree hall and Wtlliamson v. Norris referred to. 

KISIIAN FjAL V. (lAUUBUODHWAJA PRASAD SlNGH ... ... XXI 

s. 319. Execution of decree— Possession—Formal possession—Ejffeci of formal posses¬ 
sion as against a third person other than the judgment-debtor. Held, that whatever 
might ho the effect of the delivery of formal possesuon under s. 319 of the Code 
of Civil i’roccduro as against the judgment-debtor himself, such formal delivery 
of posHOHsion will not take effect as actual po.s.se.s.sion as again.st a purchaser of the 
rights of the judgment-debtor who has previously obtained actual possession. 
Mnngli Prasad v. Debi Din referred to. 

NauAin Da.s i>. Lalta Prasad ... ... ... ... xxi 

R. 320. See 8. 244. 

ss. 320 and 322A. Decree transferred for execution to Collector—Collector not 
authorized to hear objections to execution of decree so transferred. Held that where 
a decree for money has boon transferred for execution to the Collector under the 
provisions of s. 320 of the Code of Civil Procedure, the Collector i.s not authorized 
nnder s. 322A to hoar any objection by the parties interested in the property 
advertised for sale to the sale of that property, nor is it any part of the Collector’s 
duty to decide whether the property has or has not been properly attached. 

onkar Singh tj. Mohan Kuah ... ... ... .. xx 

s. 826. Execution of decree—Limitation—Execution ns to immoveable property of 
judgment-Mtor stayed by reason of such property being in charge of the Collector. 
The plaintiffs obtained in 1874 a decree for money against the defendant. In 1879, 
by an order under s. 326 of the Code of Civil Procedure, the immoveable property 
of the judgment-debtor was placed under the management of the Collector. 
Before this order was inado, and during the period when the judgment-debtor’s 
property was in charge of tin! Oil lector, various applications for execution were 
made by the decree-holdern Piually, in 1896, about ten years after the last 
preceding application, the decree-holders applied for execution of their decree 
shortly after the property had been released by the Collector. Held that as regards 
the immoveable property of the judgment-debtors, a&aiiist which execution was 
sought, the .application was not barred by limitation, inasmuch as the decree- 
holders had no remedy by oxecutiim against that property until the Collector’s 
management had ceased. 

Gibdhab Das V. HAr Shankar Prasad ... ... ... xx 

s. 33.'). Execution of decree—Suit by unsuccessful auction-purchaser fo^-a declara¬ 
tion of right and for possession—Court-fee—Act VII of 1%10 (Court Fees 
s. 7. A purchaser of property at a sale held in execution of a decree obtained 
formal possession, but was resisted in obtaining actual possession by a person, who 
claimed to be the owner in ijosscs.sion of the property. An application made by 
the auction-purchaser under s. 335 of the Code of Civil Procedure was rejected 
and the auction-purchaser accordingly filed a suit against the person in posses¬ 
sion claiming a declaration of his right to the property, and to be put in actual 
possession thereof. Held, that such a suit was one for a declaratory decree and 
consequential relief and Court-fee was payable under cl. iv {«) of s. 7 of the Court 
Poes Act. Dhondo Sakharam Kulkarni v. Govind Babaji Kulkarni referred to. 
PIBYA DAS V. VlDAYAT KHAN ... ... ... XXII 

8s. 344 ef seq. Insolvency—Holder of decree on mortgage not entered amongst the 
scheduled ctedtlots Decree-holder not debarred from executing his decree Held 
that a judgment creditor holding a decree for sale upon a mortgage against an 
insolvent judgment-debtor will not, by reason of his debt not having been 
_ scheduled in the insolvency proceedings, lose his right to execute bis decree. 
Haro Pria Dabia v. Shama Charan Sen and Shridhar Narayan v. Atmaram Govind 
referred to. 

SHEORA.T Singh v. gauri Sahai ... ... .. xxi 

,s. .366. See HiNUD Law 7. . ' ' 

s's. 368, 682, 691. Abatement of Appeal—Order or decree—Order as to abatenient of 
appeal embodied vn the judgment and deci ee—Rules of the Court, Rule 9. Where 
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one oj four respondents (plaintifis) in the Lower Appellate Court .died, and no 
application was made within six months to put the legal representative on the 
record, and in the application that eventually was made the wrong person was 
named as legal representative : Meld, the appeal was one where the right to appeal 
did not survive against the surviving respondents, but against them and the 
, representatives of the respondent who bad died. Under the circumstances a. 368 
read with s. 682 of the Code applied, and the proper order was to have directed 
the suit to abate : Meld, further, that where the order of the lower Court as to 
abatement was embodied in the judgment and decree, objection was properly taken 
thereto by way of second appeal against the decree. Sheo Nath Singh v. Bern 
Din Singh, Sher Singh v. Ditvan Singh, Dhari Upadhia v. Raushan Chandhri, 
Sant Lai v. Sri Kishen, Chandarsang v. Khimabhai referred to. 

HEM Kunwar V. AMBA Prasad ... ... ... ... xxil 

88. 372,682. Appeal—Devolution of interest pending appeal — Array of parties in 
appeal. By virtue of the first portion of s. 582 of the Code of Civil Procedure, 
s. 372 of the Code applies to appeals in cases of assignment, creation or devolu¬ 
tion of any interest pending the appeal otherwise than by death, marriage or 
insolvency. In reSarat Chandra Singh followed. Rajaram Bhagwnt v. Jibai and 
Ramji Morarji v. J.E. Ellis referred to. The Collector of Mutaffarnagar v. Husaini 
Degam distinguished. 

IN BE DURGA PrasAd ... ... ... ... ... XXII 

SB. 372, 682. Parties to an appeal — Attaching creditor of decree-holder seeking to 
be brought on to the record as a respondent. Meld that a creditor of a decree-holder 
who had attached the decree pending an appeal against it was not untitled to 
be made a party respondent to the appeal under ss. 372 and 682 of the Code of 
Civil Procedure. 

CHAII, BEHARI LAli ». BAHMAL Das ... ... ... ... XX 

Bs. 372, 588. Assignment Spending suit — Application by assignees to be allowed to 
appeal against the decree — Order rejecting application — Appeal. A defendant, 
pending the suit, made an assignment of hi.s interest therein. No application was 
made by the assignees or the assignor to have the assignees brought on the 
record, and the suit was decided ex parte to the detriment of the assignees. The 
assignees filed a memorandum of appeal claiming that they were entitled to file 
an appeal under the circumstances set forth in their memorandum. The Court, 
apparently treating this memorandum as an application under s. 372 of the Code 
of Civil Procedure, dismissed it. Meld, that an appeal would lie from this order 
) of dismissal as from a decree. Indo Mati v. Qaya Prasad followed. 

MOTi Bam «. KONDAN Lad ... ... ... ... XXII 


8. 396. See ACT IV OP 1893, S. 10. 

s. 336. Suit for partition—Nature of decree in such suit—Act XV of 1877, sch. II, 
art. ISi—Limitation—Execution of process for enforcing the judgment—Civil 

• ‘Procedure Code, a. 108— Application to set aside a decree passed ex parte. The action 

* of a</ amin appointed under a. 396 of the Code of Civil Procedure in s partition suit 
to demarcate the shares assigned to the respective parties to the suit is not the 
executing of a process for enforcing the judgment within the meaning of art. 164 
of the second schedule to the Indian Limitation Act, 1^7. Dwarlca Nath Misser 
V. Barinda Nath Misser referred to. 

SHAH Muhammad Khan v. Hanwant Singh ... ... ... xx 


ss. 406, 407. Application for leave to sue in formfl pauperis— Applicant to make out 
that he has a good subsisting cause of action. Clause (c) of s. 407 of the Code of 
Civil Procedure does not refer solely to aquestion of jurisdiction, but the applicant 
must make out that he has a good subsisting primd facie cause of action capable 
of enforcement in Court and calling for an answer, Chattarpal Singh v. Raja 
Bam, Dulari v. Vallabdas Pragji and Vijendra Tirtha Swami v. Sudhindra Tirtha 
Swami referred to. Koka Ranganayaka Ammal v. Koka Venkatachellapali Nayudu 
dissented from. Venkubai v. Lakshman Venkoba Khot distinguished. 

KAMBAKH Nath ». SUNDAR Nath ... ... ... ... xx 

8. 409. Application for leave to sue in tormk pmporia — Decree — Appeal. Meld that 
no appeal will lie from an order rejecting an application for leave to appeal in 
formd pauperis., Balfieo v. Quia Kuar and Lekha v. Bhauna referred to. 

The 8:gOBBTARY OP STATE FOR India n. JiDLo... ... ... xxi 

s. 410. See SUIT 4. 

B. 413.' See 8. 43. 
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s. 435. Company — Corporation—Unincorporated society—-l^orni of suit, Theoorppra- 
tion contemplated by the Code of Civil Procedure is a corporation as known in 
Ungliah Law, that is, a corporation created with the express consent of the 
Sovereign, or of such antiquity that the consent of the Sovereign may be presumed. 

In a suit by an unregistered and unincorporated society the names of the members 
of the company must be disclosed. If this is not done, and if the society is , 

neither a corporation nor a company authorised to sue or be sued in the name of 

an officer or of a trustee, so as to make the provisions of the Cede of Civil Pro¬ 
cedure, H. 435 applicable, the plaint is a bad plaint. Koylash Chandra Roy v. 

Ellis, The Muhammadan Association of Meerut v. Bakhshi Ram and Yusuf Beg 
v. The Board of Foreign Missions of the Presbyterian Church of Nexo York 
referred to. 

PANCHAITI AKHARA, ETC. U. GAUBI KUAB ... ... ... XX 167 

s. 440. Guardian and minor —Suit brought on behalf of a minor by a person other 
than the minor’s certificated guardian. Where a suit was filed on behalf of two 
minors by a person who was not the certificated guardian of the minors, there 
being a guardian duly appointed by a competent Court in existence at the time, 
it was held that the suit was wrongly brought, having regard to a. 440 of the Code 
of Civil Procedure, and that the plaint should have been returned for amendment, 
and that the defect in the form of the suit was not cured by the fact, if it was one, 
that the person appearing therein as guardian of the minors was the karta of a 
joint Hindu family of which all the plaintiffs were members. Beni Ram Bhutt 
V. Ram Lai Dhukri referred to. 

SHAM Krishna V. Ram DAS ... ... ... ... XX 162 

ss. 440 et seq. Lunatic—Act XXZV of 1858— Lunatic, not adjudged to be so, may 
use through a next friend on- defend through a guardian ad litem. The provisions 
of Oh. XXXI of the Code of Civil Procedure are not exhaustive, and where a person 
is admitted or has been found to be of unsound mind, although he has not been 
adjudged to be so under Act XXXV of 1858, or by any other Jaw for the time 
being in force, he should, if a plaintiff, be allowed to sue through his next friend, 
and the Gourl should appoint a guardian ad litem where he is a defendant. Porter 
v. Porter, Venkatramann Baxnbhnt v. Timappa Devappa, Tukaram Anant Joshi 
V. Vithal Joshi, Uma Sundari Dasi v. Rainji flaldar and Jonnagadla Subbaya v. 
Thatiparthi Senadala Buthuya referred to. 

Nabbu Khan u. siTA ... ... ... ... ... XX 2 

3. 462, Compromise on behalf of a minor—Suit to set aside compromise as having 
been entered into without the leave of the Court. Where the guardian ad litem of 
certain minors assented on their behalf to a compromise, which compromise was 
accepted by the Court, and a decree passed thereon, and was found not to be 
prejudicial to the interests of the minors ; it was held that the minors could 'not, 
after the decree based upon the compromise had become final, succeed in a suit to 
sot it aside on the sole ground that the Court had not previously given leave to the 
guardian to enter into the compromise. Kalavati v. Chedi Lai distinguished. 

aman Sinoh v. nakain Singh ... ... ... ... Hx '38 

s. 493. Temporary injunction—"Other injury.” Held, that the words “ or other 
injury” in s. 493 of the Code of Civil Proceduro do not include acts of trespass 
upon property' 

DAHAB KUAB u. QOMTI KUAB ... ... ... ... XXII 449 

3. 505. Criminal Procedxire Code, s. 145 —Order of Magistrate for maintenance of 

possession no bar to the appointment of a receiver by a Civil Court. The fact that 
there exists in respect of any immoveable property an order of a Magistrate passed 
under s. 146 of the Code of Criminal Procedure is no bar to the exercise by a Civil 
Court of ths power conferred on it by s. 505 of the Code of Civil Procedure of 
appointing a receiver in respect of the same property. 

BABKAT-UN-NISSA V. ABDUE AZIE ... ... ... ... XXII 214 

s. 516. Award—Decree passed upon an award filed in Court without notice of its 

^filing having been sent to the parties —Revision. Held, that it was a good ground 
^ for revision of a decree based upon an award filed in Court that no notice of the 
filing of the award was given by the Court to the parties as required by s. 616 of 
the Code of Civil Prooedure, oven though the applicant in rpvision might have 
received information aliunde that the award had been, filed. Rangdsami v. 

‘ Muttusami followed. ' 

CHATABBUJ DAS V, GANESH Bam ... ... ... ... XX 474 
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88. 622,626. See ACT IX OB* 1872, ss. 15, 16, 19. 

8. 639. Jurisdiction—Suit for a declaration that a certain piece of land is a grave¬ 
yard. Held that a suit foe a declaration that a certain piece of land wae a grave¬ 
yard dedicated to the use of such persons as had no grave-yards of their own. and 
asking the Court to appoint a mutawalli and settle a scheme for the management 

• of the grave-yard, was not such a suit as fell within the purview of a. 639 of the 
Code of Civil Procedure. Lakhsmandas Parashram v. Oanpatrav Krishna and 
Strinivasa Ayyangar v. Strinivasa Swami referred to. 

Muhammad Abdullah Khan v. kallu ... ... ... xxi i87 

s. 539. Trust—Suit for removal of trustees — Parties—Alienees of trustees not 
necessary parties. A suit may properly bo brought and a decree made under s. 639 
of the Code of Civil Procedure for the removal of a trustee. Narasimha v. Ayyan 
Chetti, Sathappayyar v. Periasami, Bangasarni Naickan v. Varadappa Naickan, 
Chintaman Bajaji Dev v. Dhondo Oanesh Dev, Tricumda.ss Mulji v. Khimji 
Vullabhdass, Sayad Hussain Mian v. The Collector of Kaira, Sajedur Baja v. 
Baidyanath Dei, Mohi-ud-din v. Sayid-ud-din, and Sajedtir Baja Chowdhuri v. 

Oour Mohun Das Baishnav referred to. Subbayya v. Krishna followed. In 
such a suit as above it is not necessary to make the alienees from the trustee 
defendant parties to the suit. Bishen Chand v. Syed Nadir, Chintaman Bajaji 
Dev v. Dhondo Oanesh Dev and the A ttorney-Qcneral v. The Port Beeve and others 
of Avon referred to. 

HusBNi Bkgam V. The Collector OB'Moradabad ... ... XX 46 

8. 639. Trust—Suit to compel trustees to account — Court-fee—Act VIT of 1870 
(Court Fees Act), sch. II, art. 17, cl. (vi)—Suit for removal of trustees. The mere 
fact that the plaintiHs in a suit under s. 539 of the Code of Civil Procedure may 
ask for an account to bo taken from the trustees and that th'? trustees may be 
compelled to refund moneys alleged to have been misappropriated by them, does 
not take the case out of the purview of art. 17, cl. (vi) of the second schedule to 
the Court Fees Act, 1870, and render the plaintiffs liable to pay an ad valorem 
Court-fee on that part of their plaint. Thakuri v. Bramha Narain referred to. 

A suit for the removal of an old trustee who has committed a breach of trust and 
for the appointment of now trustees may properly be brought under s. 539 of 
the Code of Civil Procedure. Iluseni Begam v. The Collector of Moradabad 
approved. Bangasarni Naickan v. Varadappa Naickan dissented from. 

CtlRDHARI LAL U. RAM LAL ... ... ... ... XXI 200 

* s. 644. Appeal—Ground of appeal common to all the judgment-debtors—Beversal or 
modification of the decree as against all on appeal by one only. Section 611 of the 
Code of Civil Procedure does not enable an appellate Court to decide, upon a 
ground which it considers to bn common to all the defendants, an appeal pre¬ 
ferred by one only of such defendants and to reverse or modify the decree of the 
Court below in favour of all the defendants, unless the lower Court has proceeded 
uponea ground common to all the defendants. It is only when the decree 
appealed against has proceeded upon a ground common to all the defendants, 
that is, when the Court below has made a decree against several defendants upon 
a finding which applies equally to all of them, that under s. 644 auy one of the 
defendants may appeal against the whole decree and the appellate Court may 
reverse or modify that decree in favour of all the defendants. Protab Chunder 
Dutt V. Koorbanissa Bibee referred to. 

Puram Mal u. Krant Singh ... ... ... ... XX 8 

s. 544. Decree proceeding upon ground common to several defendants—Decree upset 
in appeal, but restored on appeal by one only of the defendants—Execution for costs 
by other defendants — Appeal—Decree to be executed when there has been an appeal. 

A suit brought against several defendants was dismissed with costs. The plain¬ 
tiffs appealed, and the case was remanded to the Court of B’irst Instance under 
s. 562 of the Code of Civil Procedure. One of the defendants appealed against 
the order of remand to the High Court, which set aside the order of remand and 
restored the decree of the first Court. Held, that the decree of the first Court 
being restored in its entirety, the defendants who had not appealed were entitled 
to take out execution of that decree for the costs awarded to them by it, notwith¬ 
standing t^at they we«e not parties to the decree of the High Court. Muhammad 
SulaimanAhan v. Mtthammad Yar Khan distinguished. Shohrat Singh v. ^ , 
Bridgtnan referred to. * ' ' 

MUL il^HAND V. RAM BATAN ... ... ... ... XX 493 
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as. 566, 668. Appeal—Dismissal of appeal—Default of appearance. Where on, An 
appeal being called on for bearing the vakil who bold the brief for the appellant 
stated that he was unable to argue the case, tbe fact being that the brief had 
come into bU hand.s too late for him to prepare himself in the case, and the 
appeal waij in consequence dismissed, if was held that this was not a dismissal for 
default of appearance. Shankur Dal Dube v. Radha Krishna distinguished. 

Rant Chandra Pandurang .Viti/c v. Madhav Purshottam Naik referred to. Rakhed 
Chandra Rai Chowdhri v. The Secretary of Slate for India in Council 
dissented from. 

CHiaANJI LAL V. KUNUAN LAL ... ... ... ... XX 294 

SB. 566, 688. Application to restore an appeal distnissed ox parte— Evidence — 
Practice. When an application is made to restore an appeal which has been 
dismi-ssed ex parte for default of appearance tbe applicant must produce all his 
evidence in support of the application before the Court to which it is made. If 
he does not do so and tbe application is dismissed, he cannot be allowed to 
supplement such evidence in a Court of appeal on appeal from the order dismissing 
his application. Hari Das Mukerji v. Radha Kishen Das followed. 

MuzAFFAR ALi Khan n. KedabNath ... ... ... XX 266 

i. 661. Letters Patent — Appeal — Objections filed by respondent, f/efd that s. 861 
of the Code of Civil Procedure is not applicable to appeals under s. 10 of the 
Letters Patent. 

KAUSAIilA V. GULAB KUAR ... ... ... ... XXI 297 

s. 562. See S. 888 (24) ; LETTERS PATENT, g. 10. 

sa. 662, 564. See AOT XIV OK 1S74. 

ss. 862, 688. Appeal from order of an appellate Court — High Court bound by fltid- 
inqs of fact of the Court beioto. In an appeal from an order of an appellate Court 
the High Court is bound to accept, as in a .second appeal from a decree, the find¬ 
ings of fact arrived at by the Lower Appellate Court. Oauri Shankar w.\Karima 
Bibi approved. 

TIKA RAM V. ShAma CHAeAn ... ... ... ... XX 42 

8. 683. Restitution of benefit obtained under a decree subsequently reversed in appeal — 
Interest allowable on amount so recovered. Where, in consequence of a decree 
having been reversed on appeal, the decree-holder is entitled to recover under 
8. 58.3 of tbe Code of Civil Procedure any sum which before such decree was 
reversed he had bean obliged to piy in execution of that decree, snob decree- 
holder is entitled also to receive interest on the amount so recoverable. Rodger 
V. The Coinptoir D'Escoinpte de Paris, Jaswant Sin^h v. Dip Singh, Ram Sahai 
V. The Bank of Bengal, Bhagwan Singh v. Ummatul Hasnain, Ayyavayj/ar v. 
Shastram Ayyar and Haiti Prasad v. Chatarpal Dube referred to. Mewa Kuar v. 
Banarsi Prasad dissented from. 

Phul Chand u. Shankar Sarui’’, ... ... ... ... jx 430 

s. 583. Restoration of benefit obtained under a decree which has been subsequently 
reversed in appeal — Interest — Mesne profits. Held, that a person who is entitled 
under s. 583 of the Code of Civil Procedure to the restoration of a benefit of which 
he has been deprived by reason of a decree which has been subsequently reversed 
in appeal is entitled, if the thing to be restored is money, to interest for the time 
daring which he has been deprived of the use of it, or, if the thing to be restored 
is land, to raosne profits for the time during which be has been kept out of posses¬ 
sion. Phul Chand v. Shankar Sarup approved. 

HABDAT 1». IZ/.AT-UN-NISSA ... ... ... .. XXI 1 

B. 586. See ACT IX OF 1887, S. 23. 

6. 586. Suit of the nature cognizable in Courts of Small Causes—Act IX of 1887, 

8. 15. Held that a suit to recover from a decree-holder money paid as the price 
of property sold in execution of a decree as the property of the judgment-debtors, 
on the ground that the judgment-debtors had no saleable interest in the property, 
ia a suit of the nature cognizable in Courts of Small Causes within the meaning 
of 8. 586 of the Code of Civil Procedura. 

MAKUND RAM V. BOOH KlSHEN ... ... ... ^ ... XX 80 

• B. 888 (24). Appeal from order made under t. 488— Remand — Sufh order of 
remand not appealable — Civil Procedure Code, s. 662. Held, that no appeal would 
iie from an order of remand made under s. 5G2 of the Code of Oivil Proo^ore 
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wheo saoh order was ilselfmade in au appeal under s. 588 from an order under 
B. 4 GIo of the Code. Mathura Nath Ghose v. Nobm Chandra Kundu Biswas 
followed. 

JBANDAY LAli V. SABMAM LAIj ... ... ... ... XXI 291 

a. 591. Appeal—Appeal from decree in suit, the grounds of appeal being solely directed 
• against an interlocutory order in the suit. Held, that no appeal would lie where, 
the appeal being ostensibly against the decree in the suit, the grounds of appeal 
were solely directed against an interlocutory order passed in the suit. Sheo Nath 
Singh v. Ram Dan Singh followed. 

Sheb SiKOH V. Diwan Singh ... ... ... ... XXll 366 

8. 896. Appeal to Her Majesty in Council—Decree affirming the decision of the Court 
immediately below—Decree dismissing an appeal to the High Court for default of 
prosecution. Held that a decree of the High Court dismissing an appeal for want 
of prosecution—the appellants not having supplied their counsel with materials 
upon which to argue the appeal when it was called on for hearing—was a decree 
affirming the decision of the Court immediately below, within the meaning of 
s. 596 of the Code of Civil Procedure. 

Beni Bai V. Bam LAKHAN Rai ... ... ... ... XX 367 

s. 896. Appeal to Her Majesty in Council—Substantial guestion of laio—Succession 
certificate not produced at the proper time—Act VII of 1889 (Succession Certificate 
Act), s. 4. The representative of a decree-holder applied for execution of the decree 
without producing before the Court a certificate of succession as required by Act 
VII of 1889, 8. 4. The Court to which the application was made granted execu¬ 
tion. The judgment-debtor appealed to the High Court, by which the order of 
the lower Court was sustained upon production before it (the High Court) of the 
necessary certificate of succession. Held that an objection that the said applica¬ 
tion for execution was improperly granted by reason of the non-production of 
the succession certificate before the lower Court did not raise a “ substantial ques¬ 
tion of law ” within the meaning of s. 596 of the Code of Civil Procedure, so 
as to warrant the High Court in granting leave to appeal to Her Majesty in Council. 

Shuja Alii khan V. Bam kuab ... ... ... ... XX iis 

8. 622. See ACT IX OF 1887, S. 25. 

s. 622. Revision—Discretion of Court in exercising revisionnl powers—Civil Proce¬ 
dure Code, ss. 623 et seq.—Review of judgment. A Munsif granted a review 
of judgment on a ground which was no ground in law for granting a review, 
but his order in review h<ad the effect of making the decree in the suit a right 
decree instead of a wrong decree. The District Judge allowed an appeal from 
tbatprder on grounds which, having regard tos. 629of the Code of Civil Procedure, 
were not open to him. On an application for revision of the Judge’s appellate 
order, it was 5efdthat the proper course was to set aside only the District Judge’s 
order and to leave standing the order of the Munsif granting a review of judgment, 
wivch order, though wrong in principle, was, it appeared, right in its results. 

ABDUIi SaDIQ c. ABDUL AZIZ ... ... ... ... XXI 152 

. 622. Revision—Erroneous decision on point of limitation. The fact that a Court, 
having power to decide whether or not a certain matter was barred by limitation, 
wrongly decided that it was not barred, and proceeded to deal with it affords no 
ground for revision under s. 622 of the Code of Civil Procedure. Amir Hussan 
Khan V. Sheo Baksh Singh and Sarman Lai v. Khuban referred to. 

8UNDAB SiNQH n. DOBU Shankar ... ... ... ... XX 78 

SB. 623 et seq. See B. 622. 

Club— 

Contract—Liability of the Secretary of a Club in respect of a contract entered into 
for the bettefit of the members of the Club. Held that the Secretary of a Club 
could not, unless he specially accepted a personal liability, bo sued personally on 
a contract entered into on behalf of the members of the Club by his predecessor 
in r>fRnH ; not could the members of a Club collectively bo sued through their * 
Secretary as their representative. 

THE N.-"W.P./3LUp u. BadulLAH ... ... ... ... XX 497 

Coevoion— 

Be*’ACT IX OP 1872, 88. 16, 16, 19. 
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Company— 

See ACT I OF 1879, 8CH. I, ART. fi ; Act VI OF 1882, SS'. 65, 66: ClVIIi PBOCB- 
DUBE Code, s. 435. 

Registration of transfer of shares. See ACT VI OF 1882, SS. 29, 58, 92. 

Sale of shares in. See CONTRACT 2. 

Suit ngaitist unregistered Company — Form of suit — Parties. Where a company 
is not registered under Act VI of 1882, a plaintiff bringing a suit against 
such company must make each individual member of the company a defendant 
to the suit, and ho cannot meape from this obligation by stating in his plaint 
that ho has been unable to discover wh > the individual members of the company 
are. Koylash Chunder Roy v. Mr. Edward Ellis, Manager on behalf of the 

Bengal Indigo Company of khalbolia Factory consiAeted. The N.-W. F. Cluby. 

SaduUah followed, 

GAnrsha Singh u. MuNDi t’OKEST Company ... ... ... XXI 316 

Complaints - 

See ACT XV OF 1883, S. 69 : CRIMINAL PROCEDURE CODE, S. 203. 

Compromise— 

See CIVIL PROCEDURE CODE, S. 4G2. 

Confession— 

See CRIMINAL PROCEDURE CODE, 8. 288 ; KVIDENCR 1. 

Construction of Document— 

See ACT III OF 1877, S. 17 ; CONTRACT 1 ; KXECUTION OF DECREE 7 : MOBT- 
GAGR 2: Pre-emption. 

1. .itoard — Award of the nature of a family settlement directing an annuity 
to be paid “ ta hniyat loalidain." An award drawn by an unprofessional arbi¬ 
trator in India is not to bo construed according to the same principles as au 
award settled by counsel or a solicitor in Buglaad, but in accordance with what 
may reasonably ba supposed under the circumstances of the case to have been the 
inloutions of the arbitritir. Whiro an awirl, which w.ts of the nature of a 
family settlement between a father, mother and son, of certain property which 
had been given by the father to tbe mother iii lieu of dower and then by the 
mother to the sou, directed Ihita cjrtiiu annuity should bo paid out of the 
property to the father and mother “Id haiyat wilidain," it was held that the 
annuity was to bo piid during th! ioiul livei of the father and mother and also 
during the life of the survivor. 

ABDUL Majid Khan v , Kadri Begam ... ... ... XX 24to' 

2. Grant of Land—Presumption as to boundaries where grant is described as 
bounded by a river or a road—Meaning of “ river." If land adjoining a high-\wiy 
or river is granted, the half of the road or the half of the river is presumed to 
pass, unless there ii something either iti the language of the deed or 
in the nature of the subject-matter of the grant, or iii the surrounding circum- 
.stanues, .sutiiuiont to rebut that preuimpi>ioii ; and this, though the measuremeu*' 
of the property which is granted can be satisfied without including half the road 
or half the bod of the river, and although the laud is described as bounded by a 
river or a road, and notwithstanding that the map which is referred to in the 
grant does not include the half of the river or the road. And this rule of con¬ 
struction cannot be departed from merely because it is shown that it would have 
been to the interest of the grant or to retain half the bed of tbe river. This rule 
of construction applies equally whether the subject-matter be a grant from the 
Crown or a subject. Micklethwaite v. Neiolay Bridge Co., Ecroyd v. CouUhard 
and Lord v. The Commissioner of the City of Sydney followed. 

Balbir Singh v. the secretary of State fob India ... ... XXII 99 

3. Lapse to the British Government of a foreign State in ceded territory—Grant of 
lands therein—Construction of official correspondence — Obari, or abatement of 
revenue on the estate. The State of Jalaun, in the territory ceded in 1804 by the 
Peishwii, lapsed in 1840 to the British Government. Before the lapse the lands 
now in suit belonged to the chief, and were in the hands of managers on his behalf. 

The l.ist manager, the ancestor of the present parties, remained, after 1840, in 
possession of the estate till his death in 1880, having been continued therein for 
life in 1852. In 1867 the Government directed tbe continuance of tbe-ontirc estate 

^ to “ the loyal members of his family.” Held, that no propsietary interest in the 
estate had been shown to have belonged to the ancestors* when Jalaun was 
a principality : that all that could be claimed by the defendants was derived fcomi 
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the Government, which, after the lapse of the State, had the right, at their discre¬ 
tion, to control the descent of the estate, and had exercised this discretion. There 
had been no formal sanad; but on the true construction of the oilicial correspon¬ 
dence, as to which the Courts below had differed, the Government first continued 
the possession of the ancestor for life, and afterwards conferred the inheritance, 
as to one moiety of the estate, upon the defendant, who was one of the sons of the 
original holder, and, as to the other moiety of the estate upon the plaintiffs, who 
were the four brothers of the defendant, then living. The claim made by the 
plaintiffs, having been founded on a different title, was dismissed by the High 
Court. But this dismissal was accompanied by a declaration that the above 
grant had been made. This was now altered into a declaratory decree to the same 
effect, with the direction that inquiry be made as to who were entitled to the 
plaintifis’ moiety, and further directions were reserved. 

Sri Mahant Gouind Rao v. Sita Ram Kesiio... ... ... XXI S3 

4. Wajib-ul-arz — Pre-empiimi, By the clause in a irajib-ul-nrz which related to 
pre-emption it was provided as follows :—‘‘ When any co-sharer wishes to make a 
sale or mortgage of his share, it is incumbent on him to do so, first, in favour of 
a near oo-sharor, next, in f.ivour of a co-sharer of his thok and lastly, in favour of 
a co-sharer of another thok, at the rate of Rs. 20 per bigha of cultivated land and 
Rs. 5 per bigha of waste land. If none of those take it, then he may transfer it 
to an outsider. It any co-sharer (i.e., any co-sharer who wishes to sell or mort¬ 
gage), fail to act as above directed, another co-sharer has the right of enforcing 
pre-emption in respect of the property. If theterni of the mortgaged share of any 
co-sharer is about to expire and notice of foreclosure has been issued, and the 
co-sharer mortgagor has not the moans to redeem, then another co-sharer, after 
paying up the money, may take back the share, and when the original mortgagor 
has the means, he, after paying the money, may take possession of the share.” 

Held that, in the case of a conditional sale of property to which this wajib-ul-arz 
applied, there were only two stages contemplated by the ?Da/i6-«Z-ar*, and not 
three. The first stage was at or about the time of the execution of the deed of 
conditional sale, and at that time pre-emption might be had by a co-sharer at 
the rate indicated in the wajib-ul-arz. The second stage was when the condi¬ 
tional vendee had brought his suit for foreclosure, and at that time the pre-omptor 
would have to pay the amount found to be due under the deed of conditional sale. 

When once, however, the order for foreclosure had boon made absolute, the 
co-sharer’s right of pre-emption was gone and extinguished. 

^Gaya Bharthi V. Lakhnath Rai ... ... ... ... XX i03 

Santraot— 

See ACT IX OK 1872, SS. 23 : 30 ; 148, 151 AND 152 : ACT XIX OP 1873, H. 205B : 

• ACT IK OF 1890, SS. 72, 76 : CLUB : Mahabkahmans. 

. Jheacli of. See CIVIL PliOCEDUBE CODE, SS. 5), 578. 

Contract construed 0.1 to interest claimed in part of purchase mmiey left unpaid 
by ^■ranyement—Tender. By an agreement between vendor and vendee part 
• of the purchase money was retained by the latter but not as a mete deposit by 
the vendor. The money was to be retained as security, that the property sold 
should be cleared of incumbrances and a good title iqade. The vendee was not 
liable for interest unless he should refuse, or omit, to pay the money so retained 
when the vendor should have shown readiness to clear olT the incumbrances. Till 
then the vendee was not bound to pay or to tender to the vendor the money retained. 
Muhammad Siddiq Khan v. Muhammad Nasir-ullah Khan ... XXI 221 
2, False representation alleged against vendor by purchaser—Inducement not 
proved — Share-holder buying shares from a director of the company. To maintain 
a suit for damages upon a false representation alleged by purchaser against 
vendor, it must be established that the plaintiff was induced by the misre- 
pre.sentation to enter into the contract. Shares in a Banking Company which 
shortly afterwards wont into liquidation, were sold by a Director to the plaintifi, 
a shareholder. The latter now sued the vendor, alleging inducement to buy the 
shares by the vendor’s fal.se representations as to the state of the Bank’s affairs. 

Both the Courts below concurred in finding that oral representations as to the 
latter alleged to have been made by the defendant to the plaintiff were not proved. 

Those Courts, however, bad concurred in finding that the defendant, though he 
was not reeponsihle fbr false balance-sheets issued before 1890, was well aware of 
the falwnesB of the onejlssued for the half-year ending on the 30th June 1890. 

The judicial Committee saw no reason for interfering with these concurrent find¬ 
ings. The plaintiff, in this appeal, relied on the issue of the false balance-sheet 
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of 1^90, the isHue of a false report by the Directors, and a wrq^gful payment of 
dividend, for the period abpvemeiitioucd, acts in whiob the defendant bad taken 
part; these acts, as a series, constituting false representations, the Bank having 
in fact been insolvent at the time. But it was not shown by the evidence that 
the plaintiff had been induced to by the shares, which be had oontcaoted to buy 
in two sets, one in September, the other later on in 1890, buy any of the represen¬ 
tations BO made; regard being had to the dates, cespectively, and to his own know¬ 
ledge. The dismissal of the suit was, therefore, maintained. 

Macauliffm w. Wilson ... ... ... ... ... XXI 

3. InUntion as to future action, expressed between parties, not amounting to a 
contract. A mutual expression of intention between parties caused expectation on 
either side that the intention would be carried out, but no contract was made. 

A childless person, since deceased, expressed to the father of the minor son of bis 
sister his intention to make the boy his heir, and that if he, the intending donor, 
should have children of his own ho would give the boy a share of his property. 

The father .assented, and made over charge of the boy. The widows, and mother, 
of the deceased, taking his estate for their lives, admitted the boy to joint posses¬ 
sion with them ; and on being sued by the reversioners of the family estate 
expectant upon their deaths, defended, as co-defendants with the boy, on the 
ground that they had, in obedience to the known wishes of the deceased, recog- 
nixed the boy as heir to him. Held, that the reversioners could only be depriv^ 
of the inheritance after the death of the widows, who could not transfer any 
estate to last beyond their own lives, by the act of the deceased in contracting 
with the father of the boy to make the boy the heir, if such contract bad been 
made. And that the substantial question was whether the representations made 
between the two had amounted to a contract to that effect. On evidence, wholly 
oral, it was found that no such contract had been made. Only enough had been 
said between the two to give rise to the expectation on eithei;^ side that the boy 
would, the then intended course being followed, get the inheritance, 

Narain Das v. RAMaNUJ DayAl ... ... ... ... XX 209 

Joint. Sec ACT IX OK 1872, S. 4.3. 

Opposed to public policy. Sea ACT IX OP 1872, S. 23. 

Copy - 

Certified, of ancient document. See ACT I OF 1872, SB. 65, 90. 

Corporation— 

See CIVIL PROCEDURR CODE, S- 435. 

Co-sharer— 

See PRE-MORTaAOE. 

Costs— 

See EXECUTION OF DECREE 7. 

Court-fee— 

See ACT VII OK 1870, SI. 10 AND 12 ; 12 AND 28; ACT I OF 1894, SS. IS, 

19, 32 AND 54: CIVIL PROCEDURE CODE, S8. 336 ; 639: LETTERS PATENT, 

8. 10 : SUIT 4. 

Court of Wards— 

See ACT XIX OF 1873, S. 205B. 

Procedure preliminary to taking estate under the. See ACT I OF 1872,8H. 65, 90. 

Criminal Procedure Code— 

s. 33. See ACT IX OP 1890, 8S. 113, 732. 

83.35 and-367. Concurrent sentences not authorised by the Code. There is no pro¬ 
vision in the Code of Criminal Procedure by which a Court is empowered, on oon- 
victing an accused parson of two or more offences at the same time, to direct that 
the seutonceB imposed in respect of such offences shall run concurrently. 
Queen-Empress v. Ishri ... ... ... ... ... xx 1 

a. 83. See ACT XIII OF 1859, 8, 1. 

s*a. 87, 88, 89. Absconding offender—Proclamation and attachment—SaU of attach¬ 
ed property—Title of purchaser. Where property was attached and sold as 
property of a proclaimed offender under ss. 87 and 88 of the Code of Criminal 
Procedure, it was held that although the proolamation waF irregular, ryet, the 

‘ . property having vested in third parties, strangers to the piooeedings in whiqh the 
proolamation was made, the sale could net be set aside. 

ABDULt^H i>. JITU ... ... ... ... ... XXII 
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Crtminal Procedure Code— (continued.) 

• y 

, ss. 110,. seq. Security for good behaviour—Object of demanding security — 
Discretion of Magistrate in accepting or refusing sureties tendered. The object 
of requiring security to be of good behaviour is not to obtain money for the Crown 
by the forfeiture of recognizances but to insure that the particular accused person 
shall be of good behaviour for che time mentioned in the order. It is therefore 
.reasonable to expect and require that the sureties to be tendered should not be 
sureties from such a distance as would make it unlikely that they could exorcise 
any control over the man for whom they were willing to stand surety. Narain 
Sooboddhee not followed. 

Quben-Empkess n. Rahim Bakhsh ... ... ... ... XX ‘ioe 

SB. 110, 119. Security for good behaviour—Power to order further inquiry — "Ac. 
cused person”—Criminal Procedure Code. s. 437. Held that a person against 
whom proceedings under Ch. VIII of the Code of Criminal Procedure are 
being taken is “an accused person” within the meaning of s. 437 of the Code. 

Queen-Empress v. Mona Puna and Jhoja Singh v. Queen-Empress followed. 
Queen-Empress v. Motasaddi TjAi, ... ... . xxi 107 

ss. 110, 121, 514, Sch.V, Form No. XLiVl. Security for good behaviour—Conviction 
of privcipal—Forfeiture of bond—Mode of proving conviction. Where a person has 
given a security bond under s. 118 of the Code of Criminal Procedure for the 
good behaviour of another, and the principal during the term for which the bond 
is in force is convicted of an offence punishable with imprisonment, the produc¬ 
tion of the conviction, and, if necessary, of proof of identity of the principal, is 
sufficient evidence upon which the Magistrate is authorized to issue notice to the 
surety under s. 514 of the Code to .show cause why the penalty of the bond should 
not bo paid. In such a case it is tor the surety to show what cause he can. It 
is not incumbent on the Magistrate to re-summon the witnesses on whose evi¬ 
dence the principal was convicted and practically to re-try the case against the 
principal. 

Queen-Empress v. Man Mohan Lal ... ... ... XXI 80 

ss. 133, 135. Order of Magistrate for removal of unlawful obstruction—Application 
for appointment of a jury—Effect of verdict of jury. Where a parson against 
whom an order has been made under s. 133 of the Code of Criminal Procedure 
applies for a jury under 135 of the Code, the applicant is bound by the verdict 
of the jury, and cannot aftervvards r.iise such a plea as that the obstruction was 
/aused in the exercise of a borut fide claim of right. 

• IN BE IjACHMAN ... ... ... ... ... XXII 2G7 

, sa. 133, 136 and 136. Act XIjV of 1860 (Indian Penal Code), s. 188 —Power of 
Magistrate to order repair of a house nol adjoining the public road. Section 133 

• of the Code of Criminal Procedure does not empower a Magistrate to order the 
ywner of a house standing apart from any public road in its own compound to repaii 
such.bouse. By “ persons living or carrying on business in the neighbourhood,” 

* injury to whom the power to pass orders under s. 133 is intended to prevent, are 
meant, not the persons who in the exercise of their private rights may use a 
building supposed to be in a dangerous condition, but unascertained members of 
the public whose ordinary avocations may take them to the neighbourhood of such 
building. Queen-Empress v. Narayana and Queen-Empress v. Bishnmher Lal 
distinguished. 

QUEBN-EMPRKSS V. JASODA NaNI) ... ... ... ... XX 501 

s. 145. SeeCiVlTi PUOCKHURE CODE, S. 505. 
s. 146. See ACT XV OK 1377, SCH. II, ART. 47. 
s. 164. See ACT XLV OP 1860, S. 193. 

Bs. 190, 191. Cognisance taken by a Magistrate under s. 190, sub-sec. (1), cl. (c) 

—Jurisdiction of Magistrate to hold a preliminary inquiry nol thereby ousted. 

Held that the fact of a Magistrate having taken cognizance of a case under s, 190, 
sub-sec. 1, cl (c) of the Code of Criminal Procedure does not disqualify such 
Magistrate from holding a preliminary inquiry and committing the case to the * 
Court ot Session. 

QOEBN-EMPBEfj8 t). ^BDUL RAZZAK khan ... ... ... XXI 109 

«. 203. procedure — Comj^ini—Dismissal of complaint—Subsequent complaint ^ • 
arising out of the same matter. When a competent tribunal has dismissed a 
complaint another tribunal of exactly the same powers cannot re-opeu the same 

9 
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Criminal Procedure Code continued). 

matter on a coniplaii>t made to it. Nilrntan Sen v. Joge^h Ohundm Bhuttachurjee 
and Koinal Chandra Pal v. Oourchand Audhikari followed. Queen-Empreis v. 

Puran and Queen-Empress v. Umedan referred to. 

QUKEN-EMPRESS r. ADAM KHAN ... ... ... ... XXII 106 

8. 208. Evidence — Procedure—Duty of Magistrate inquiring into a case triable by the 
Court of Session to take the evidence of the witnesses produced by the accused. * 

A Magistrate inquiring into a case under Ch. XVIII of the Code of Criminal 
Procedure is not empowered to frame a charge or make out an order for commit¬ 
ment until and after he has taken all such evidence a« the accused may produce 
before him for hearing. 

QUREN-PiMI>RKS« v. AHMADI ... ... ... ... XX 264 

8. 253. Discharge — Evidence—Duty of Magistrate in dealing with the evidence pro¬ 
duced in a case triable by a Court of Session. Held, that a Magistrate inquiring 
into :i case triable by the Court of Sc.ssiun is not bound to commit simply because 
the evidence for the prosecution, if believed, discloses a case against the accused, 
but he is competent to consider the reliability of such evidence and to discharge 
the accused if he find it untrustworthy. 

In KB KaLYAN SINOH ... ... ... ... ... XXI 266 

s. 28.5. Assessors'-Effect of incapacity of assessors to understand the proceedings. 

Three assessors were chosen to assist the Court at a trial. Before the case com¬ 
menced it was discovered that one of the assessors was deaf, and his presence 
was accordingly dispensed with. The trial proceeded with two assessors present : 
but after the Public Prosecutor had closed his case, it was discovered that one of 
the remaining assessors was so deaf as to be incapable of understanding the pro¬ 
ceedings. Under these cirouin stances it was held that the trial having been 
held with practically only one a.ssssor, the proceedings ought to bo set aside and 
a new trial ordered. 

QUREN-EMPBBSS u. BaBU LAT, ... ... ... ... XXI 106 

s. 288. Admissibility of evidence—Statement of approver made before committing 
Magistrate and afterwards retracted in the Court of Session. P.ardon was tender¬ 
ed by a Magistrate to one of several persons who were being tried before him for 
dacoity. The pardon was accepted, and the person to whom it was tendered made 
a statement as a wilritss before the Magistrate. The case having been committed 
to the Court of Session, the approver in that Court totally repudiated his statement 
made before the Magi.strate. Held that this repudiation did not prevent the 
Sessions Court from considering the evidence of the approver under the provisions 
of 8. 288 of the Code of Criminal Procedure. 

QUKEN-EMIMIESS l). SONEJU ... ... ... ... XXI 175 

s. 288. Evidence — Use in Sessions Court of evidence taken before the committing 
Magistrate. Although under certain circumstances a Court of Session may use 
evidence given before the committing Magistrate as if it had boon given before 
itself, it IS not proper for a Court of Session to base a conviction solely upon 
such evidence, there being no other evidence on the record to corroborate it. 'H^he 
Queen v. .imanulla, Queci-Empress v. Bharamnppa and Queen-Empress v. Dhan 
Sahai referred to. 

Queen-Empress u. JEOcfti ... ... ... ... XXI 111 

8. 288. Previous statement to committing Magistrate retracted in Sessions Court — 

Use of such statement by Sessions Court as substantive evidence—Act I of 1872 
(Indian Evidence Act), s. 30 —Confession of co-accused —“ Taking into considera¬ 
tion"—Finding of arms and stolen property in joint family house — Evidence—Act 
XJtV of 1800 (Indian Penal Code),s. 412. Where a witness who has made a 
statement before the committing Alagistrate subsequently resiles from that 
statement in the Court of Session, the statement made before the committing 
Magistrate can be used under s. 288 of the Code of Criminal Procedure to contifa- 
dii't the witness ; but the use of such statement as substantial evidence of the facts 
alleged by the witnes.s on the prior occasion is fraught with the gravest peril, 
and could never have been the intention of the Legislature. The words “ take 
■ into oonsideration ” in s. 30 of the Indian Evidence Act, 1872, do not mean that 
the confession referred to in the section is to have the force of sworn evidence. 
Queen-Empress v. Khandia referred to. Held : The bare finding of stolen pro¬ 
perty and arms in the house of a joint Hindu family is npt sunh evidence of 
possession on the part of each of its members as would fo^m a sufficient'basis for 
a conviction. ' 

Queen-Empress t). NiRMAii Das ... ... ... ... xxil 445 
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Gfiminal Procedure Code— (continued.) 

ss. 337 and 629. Pardon — Tender of pardon by a Magistrate having powers muter 
s. 337, but not being the Magistrate before whom the inquiry ^vas being held. A 

dacoiby was committed in the district of Muttra and was being inquired into in 
that district. Pending such inquiry, one Partab Singh appeared before the 
Magistrate of the neighbouring district of Etah and obtained from him a tender 
of pardon in respect of the said dacoity, on the strength of which pardon he was 
examined as a witness by the Magistrate of the Etah District and made a state¬ 
ment implicating himself and others in the dacoity. Subsequently, on the (•use 
being committed to the Court of the Sessions Judge of Agra, the tender of pardon 
made by the District Magistrate of Etah was ignored and Partab Singh was tried 
and sentenced for the dacoity. Held, on appeal to the High Court, that the 
Magistrate of the Etah District had no iurisdiction under the circumstances to 
make thi: tender of pardon which he did, and that bi.s action in that respect was 
not covered by s. 529 of the Code of Criminal Procedure. 

QOBEN-EMI'UBSSw. CHIDDA... ... ... ... ... XX 40 

s. 339. Pardon—Tender of pardon by Magistrate inquiring into a Criminal case — 

—Pardon withdravin after some of the witnesses for the prosecution had been 
‘ examined — Effect of withdrawal of the pardon at that stage. A magistrate inquir¬ 

ing into a charge of d.icoity tendered a pardon to one of the acciused person.s. 

The pardon was accepted, and the person to whom it was tendered w.is examined 
as a witness for the prosecution. Subsequently, and after certain other witnesses 
for the prosecution had boon exarainod, the Magistrate, being of opinion that the 
person to whom pardon had been tendered had not made a full disclosure of the 
facts of the case, withdrew the pardon, put the person to whom it had been 
tendered back in the dock, and ultimately committed him along with the 
other accused to the Court of Session. Held, that the commitment of the person 
whoso pardon had been withdrawn must be <juashod, inasmuch as he bad 
had no opportunity of cross-exarainiug the witnesses for the prosecution who 
were examined before his pardon was withdrawn ; but that it was not necessary 
that, if a fresh commitment could be made in time, his trial before the Court of 
Sessions should be postponed until the trial of his co-accused had been completed. 
Queen-Empress v. Sudra and Queen-Empress v. Muhia referred lo. 
giJEP.N-EMPttESH 1 ). Bku Nauain Man ... ... ... XX 62'J 

s. 342. Evidence — Accused persons wuier trial sepai ntely for a subslnnhve offence 
and for abetment of thnl offence competent witnesses on each other’s behalf. Prisoner 
A was tried for .an olleiico under s. i03 of the ludi.xii I'onal Code and was convicted. 

, but was sent to a Magistrate of higher powers th.in tb-' convicting Magistrate to 
bo sentenced. Whilst his case was pending before the second Magistrate, prisoner 
B, being on his trial separately for abetment of the ofEeiiee for which A had been 
tried, applied for A to be summoned a.s a witness on bis behalf. B’s application 
was refused. Held, that s. 342 of th>' Code of Criminal Procedure was no bar 
under the circumstances to A’s giving cvideiioe for B, and tb.it B's applic.ition 
ought to have boon granted. 

QUgEN-EMPRESS t). TIBHKNI SAHAI ... ... ... ... XX 426 

. 363. Summary trial—Matters necessary to be stated in the record of a. summary 
trial. Whore a ^lagistrate invested with powers under s. 2G0 of the Code of 
Criminal l^rocedure is trying a case sunmiaiiiy, it is f^siraido that ho shrjuld set 
out under the column reserved for that purpose so inueh of the reason.s that have 
influenced him as to satisfy the accused that the Magistr.ite has considered each 
of the ingredients necessary in law for the conviction to wliich the Magisirate 
has proceeded, and that while this should be recorded with brevitj', the brevity 
should not be such as to tend to obscurit}'. The reeord of a sninmary trial con¬ 
tained in the column corresponding to cl. (h) of s. 26;5 of the Code of Criminal 
Procedure the following entry ;—The Police made a raid on information received 
and caught all the accused gambling. The defence of Mukundi, Maiinu, Kali 
Charan, Ballan and Gulzati Lai involves the absurdity that the Police obtained 
a warrant to raid a house in which they could have no reason to suppose they 
would find any one. 1 convict Mukundi of keeping a common garning-hou.so, — 
s. 4, Gambling Act. I convict the other six defendants of gaming in a common 
gaming-house,—a. 3, Gambling Act.” Held that this entry, though it should 
have been more explicit, was a sufficient compliance with the requirements of 
the law. 

queen-Empbi?s8 t>r Mukundi Lal. ... ... ... ... xxi isy 

B. 395. *Whipping — Senitnee of imprisonment in lieu of whipping — Powers of , * 
Magistrate. Where a prisoner who lias been sentenced to whipping is found to 
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Cpiminal Prooedure (concluded.) 

be unfit to undergo such sentence, and such sentence is accordingly commuted to 
one of imprisonment, such substituted term of imprisonment must not bring liho 
total term to which such prisoner is sentenced up to a term in excess of the 
maximum which the Court passing the sentence is competent to inflict. 
Qobbn-Empbbhs t>. Bam Baban Simou ... ... ... XXI 

s. 417. Appeal by Oovermneni front an acquittal on the same footing as an appeal 
from a conviction — Act XLV of 18G0, ss. 96 ct seq— Right of private defence. 
When a body of men are determined to vindicate their rights or supposed rights 
by unlawful force and when they engage in a fight with men who, on the other 
hand, are equally determined to vindicate by unlawful force their rights or supposed 
rights, no question of self-defence arises. In the Code of Criminal Procedure 
there is no apparent distinction between the right of appeal against an acquittal and 
a right of appeal agaiii.st a conviction. Empress v. Oayadin and Queen-E'mpress 
V. Oobardhnn referred to. 

QUEEN-EMPKESS V. Prau Dat ... ... ... ... XX 

8. 437. See BS. 110, 119. 

a. '137. Orders for further inquiry — Order to the prejudice of an accused person — 
Notice to show cause. Before any order is made to the prejudice of ati accused 
person, notice .should be given to that parson to appear and show cause why the 
order should not be passed. Queen-Empress v. Chotu referred to. 
QUKEN-EMPKESS V. A.iUDHlA ... ... ... ... XX 

s. S55. Jurisdiction — Appellate Court not disqualified by interest from granting 
permission to a subordinate Court to try a ca.se. The interest which might 
disqualify a Court from trying or committing for trial a case having regard to 
s, 566 of the Code of Orimin.il Procedure, will not prevent .an appellate Court 
from giving the permission contemplated by that section. 

Quben-Empbess t>. Patbh Bahadur... ... ... ... xx 

s. 566 Act V of 1861 (Police Act), s. 29— Trial by District Magistrate for breach 
of orders of a Reserve Inspector of Police—Magistrate not " personally interested." 
Held, that the Magistrate of a district was not, on account of his being the head 
<>f the Police of the district, debarred by reason of s. 656 of the Code of Criminal 
Procedure from trying a person accused under s. 29 of the Police Act, 1861, of a 
breach of the orders of a Reserve Inspector of Police. 

QUEEN-EMPBESh t). NARAIN 3lNon ... ... ... ... XXII 

Cross-examination - 

See Evidence 2. 

Custom- 

See LANDHOLDER AND TENANT 2 . PRE-EMPTION 10. 

Customary Right- 

Prescripiion—Ohal dedicated to the public—Right to occupy specific portion of thf 
ghat not susceptible of acquisition by prescription — Gangaputras. Held that no 
exclusive right of occupation ould be .uiqiiired by prescription rn any specific 
portion of a bathing ghat the use of wUieh w.is dedicated to the public. Husain 
Ali v. Matukman followed. Tyron v. Smith and Turner v. Ringwond Highway 
Board referred to, 

THE Municipal Board of Gawnpobe v. Lallu ... ... XX 

Dacoity— 

See ACT XLV OF 1860, SS. 397, 31 : CRIMINAL PROCEDURE CODE, S. 288. 

Damages— 

Measure of. See CIVIL PROCEDURE CODE, SS. 51,578. 

Declaratory Decree— 

Suit for declaration of title to and possession in immoveable property — Limitation — 
^Acl XV of 1877 (Indian Limitation .iel), sch. II, arts. 120, 144. A suit for a 
declaration of right to and of actual possession in immoveable property is governed 
' by the limitation prescribed by art. 120 of the second schedule to the Indian 
Limitation Act, 1877. Mnru Bin Pntlaji v. Qopal Bin Satu, Durga v. Haidar 
Ali, Bhikaji Baji v. Pandu and Mahomed Biasal Ati v. Hasin' Baitu referred to. 
* The judgment of OLDFIELD, J., in Debi Prasad v, Jafar Ali not followed. • 
LEOOB t). BAUBARAN SlNOH ... ... ... ... XX 
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Bboree— 

See Ac;r I OF 1894, 8S. 18, l9, 32 AND 54 ; CIVIL PROCEDUBK CODE, S. 409 ; 

PARTIES TO A SUIT. 

Against some only of several joint promisors. See ACT IX OF 1872, S. 43. 

Construction of. See EXECUTION OP DECREE 6. 

Declaratory. See DECLARATORY DECREE. 

parte. See CiViL. PROCEDURE CODE, S. 108. 

Form of See Mortgage 5. 

For partition. See ACT IV OP 1893, S. 10. 

For payment of money—Hypothecation decree. See CIVIL Proceduri; CODE, s. 230. 

Interpretation of. See ClVlL PROCEDURE CODE, SS. 13,244. 

Or order. See CIVIL PROCEDURE CODE, SS. 368,582,591. 

“ Personal" decree. See HINDU LAW 15. 

Suit to set aside a fraudulent. Sf-a CIVIL PROCEDURE CODE, s. 108. 

Decree-holdep - 

Application for leave to bid at sale. See CiViL PROCEDURE CODE, .s. 294. 

Deed— 

Suit for cancellation of a. See SUIT 1. 

Defamation — 

See ACT XLV OP 1860, H. 499. 

Default of Appearance— 

Dismissal of appeal for. See Civil Procedure Code, ss. 556, .558. 

Discharge — 

See Criminal Procedure Code. s. 2.53. 

Disqualified Proprietor— 

See ACT T OK 1872, SS. 65, 90 ; ACT XTX OK 1873, S. 205B. 

Document - 

Construction of. See CIVIL PROCEDURE CODE, S. 230, 

Dower — 

See Civil procedure Code, s. 13, exkl. II ; s. 14 : Muhammadan Law i. 

Easement- 

Sec Customary right. 

JErftoppel - 

* See ACT I OF 1872. S. 115 ; ACT Xll OK 1881, SS. 36 ; 36, 96 (b) : CIVIL PROCK- 
DURE CODE, S. 214 landholder AND TENANT 1 : MORTGAGE 7. 

0 c 

.Evidence - 

Sue ACT XLV OK 1860, SS. 124A ; 192 AND 193 ; 498 : CIVIL PROCEDURE CODE. 

• ' SS. 556 AND 558: CONSTRUCTION OF DOCUMENT: CRIMINAL PROCEDURE 

I Caim, SS. no, 121 , 614, SCH. V, form No. XLVI ; SS. 2 O 8 ; 253 ; 288; 342 : SUIT 3. 

Admissibility of. Sec CRIMINAL PROCEDURE CODE, S. 288. 

1. Confesswi — Value to be attached to a confession subsequently withdrawn. It 
doeri not necessarily follow, because a confession niadt; by an accused person is 
subsequently retracted and there is little or no evidence on the record to support 
the confession, that therefore the confession is to be rejected. The credibility of 
such a confession is in each case a matter to be decided by the Court according to 
the circumstances of each particular case, and if the Court is of opinion that such 
a confession is true, the Court is bound to act, as far as the person making it is 
concerned, upon such belief. Queen Empress v. Mahabir and Queen-Empress v. 

Rangi referred to. 

QUEEN-EMPRESS ti. MAIKU LAL ... ... ... ... XX 133 

Exclusion of oral, by documentary. Sec MORTGAGE ". 

2. Prosecution witness examined before the Magistrate but not called in the Court 
of Session —IKiIn«ss called by the defence — Cross-examinalum by defending coun.td 
disallowed. Where the prosecution declined to call in the Court of Session a 
witnes.s for the Crown who had been exaraiuod in the Magistrate’s Court, and such 
witness was thereupon placed in the witness-box by counsel lor the defonte, it was 

thak counsel fot the defence was not entitled to commence his examination 

. of th« witness by questioning him as to what ha had deposed in the Magistrate's 
Court. Questions as to his previous deposition were under the circumstances 
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Eviddnoe — f continued.) ^ 

only Admissible by way of cross-examination, with the permission of 
if the witness proved himself a hostile witness. 

QUBBN-BMPBB88 V. Z\W.\R HUSBN ... 

Exeise Aot— 

See Act XII OK 18S6. 

Execution of Decree— 

See ACT XV OK 1877, SCH. II, ABT. 179 ; ACT IV OK 1882, SS. 89 ; 90: CIVIL 
PROCEDOBE CODE, SS. 206 ; 223; 230; 231 ; 244 ; 244, 258 ; 268 ; 273, 266, 268; 
276 : 285, 295, 4.4 ; 287; 294; 311 ; 311, 312 ; 312 AND 320; 317 ; 319 ; .320 AND 
322A ; 326 ; 835 ; 544 ; 583 ; MesnR PROFITS 1. 


applic 

codurc by a person alleging himself to be beneficially entitled under a decree to 
execute such decree has been rejacted, it is still competent to the applicant (no appeal 
lying from the order under s. 232 rejecting his application) to bring a separate ' 

suit for a declaration that he is the person entitled to execute the decree. 

Ram Bakhsh v. Pannn Lai and and Halodhar Shahav. Harogobind Das Koiburto 
referred to. 

SHEOKA.1 SINOH «. AMIN-UD-DIN KHAN ... ... ... XX 539 

2. Application for execution giving wrong dale of decree — Amendment alloioed after 
timitation — Amendment relating back to former applications. J obtained a decree 
on two mortgage bonds on the 25th November 1885. That decree was set aside, 
but another decree was passed in bis favour on the 21.st of September 1886, The 
decree-holder made several applications to execute the decree, but in each 
described the decree as of the 25th November 1885. On the third application the 
judgment-debtor objected that the application was time-barred. The application 
was allowed to bo amended, but the amendment took place after the expiry of 
limitation. Held, that the amendment would relate back to the preceding appli¬ 
cations, and execution of the decree, was not time-barred. Ajudhia Bamv. Muham- 
jund Munir followed. 

JlWAT DUHR w. Kali GHARAN Ram ... ... ... ... XX 478 

;j. Civil Procedure Code. s. 211— Mesne profits — Interest on mesne projits not 
given by decree—Interest not obtainable in execution—Costs of collection of rents , 
by a trespasser in possession not to beset of) against mesne profits. A plain till ' , 
sued for cancellation of a certain lease, and for ejectment of the defendant as a 
trespasser, and for mesne profits with interest on such mesne profits. The 
decree which he. obtained was a decree for cancellation of the lease and cjoctnicnt of 
the defendant, and ordered that mesne profits should be ascertained in the execu¬ 
tion department, but was silent as to interest, field that interest on the mesne 
profits could not bo obtained in (‘Xccution of the decree. Ilurro Durga Chov^- 
dhrani v. Survt Sundari Debi, and Kishna Nand v. Kunwar Parlab Narain Singh 
referred to. tleld also that as the defendant had thrust himself into an estate and 
not acted in the exercise of a bond fide claim of right, be was not entitled to 
charge collection expenses in reduction of the mesne profits. McArthur and Go. v. 
Cornwall distinguished. 

AHDIJL GHAFUB i;. Ra.IA RAiM ... ... ... ... XXII 262 

4. Civil Procedure Code, s. '234 -Successive deaths of judgment-debtor and his 
legal representative—Execution against legal representative of the legal representa¬ 
tive. The judgment-debtor under a simple money decree died before execution 
was taken out against him. Execution of the decree was sought against his legal 
representative, into whose hands it was found that certain of the assets of the 
deceased judgment-debtor bad come ; but before anything was recovered the legal 
representative, in turn, died. Held, that the decree-holder was entitled to execute 
his decree against the legal representative of the legal representative to the extent 
of any assets of the original judgment-debtor which might have come into hot 
'possession. 

.JAKBI Beoam u. SAIBA BlBI ... ... ... XXII 367 

6. Cioil Procedure Code, s. 244. —Representative of a party to the suitr-Pur- 

. chaser of. property under attachment in ixecutton of a decree. Held, that the 
purchaser of property which is at the time of the purchase under attachment i_n 
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... XX 616 
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execution of a decree is a representative of the judgment-debtor vendor within the 
meading of s. 244 of the Code of Civil Procedure. Lalji Mai v. Hand Kishore 
followed. Madho Das v. Bmnji Patak explained. 

GUU PBA8AD o. Bam LiAIi ... ... ... ... ... XXI 20 

6. Construction of decree—Act IV of 1882, ss. 86, 88, 89— Decree for sale on a 
» mortgage—Interest allowable after date fixed by decree for payment of the mortgage- 
money. A Court executing a decree, the terms of which are ambiguous, should, 
where it is possible, put such a construction upon the decree as would make it in 
accordance with law. Amolak Bam v. Lachmi Narain, Pirbhu Narain Singh 
V. Bup Singh and The Maharaja of Dhartpur v. Bani Kanno Dei, quoad hoc 
approved. But in construing a decree for sale upon a mortgage, the terms of which 
are susceptible of being construed either as allowing interest only up to the date 
fixed by the decree for payment of the mortgage-debt .jr as allowing interest also 
after that date until realization, the proper construction, to make the decree in 
accordance with law, is that interest is allov/ed up to the date of realization and 
not merely up to the date fixed by the.decree for payment of the mortgage-debt. 
Amolak Bam v. Lachmi Narain, Nain Dat v. Harihar Dal and The Maharaja of 
Bhartpur v. Bani Kanno Dei as to this point overruled. Achalahala Bose v. 
Swendra Nath Dey and Subbaraya Ravuthaminda Nainar v. Ponnusami Nadar 
referred to. Rameswar Koer v. Mahon^ed Mehdi Hossein Khan followed. 

BAKAB SA.UAU UDIT NAKAIN SINOH ... ... ... XXI 3Gl 


7. Construction of decree — Act IV of 1882, s. 88— Civil Procedure Code, ss. 219, 206 
—Costs — Decree apparently awarding costs twice over. A decree drawn up under 

8. 88 of the Transfer of Property Act, 1882, was properly framed in accordance 
with the requirements of that section, but, in addition to the prescribed contents 
of such a decree, contained a clause to the following effect:—“ It is further 
ordered, that the defendant aforesaid do pay to the plaintiffs aforesaid the sum 
of Bs. 876-8-0, the amount of costs incurred by them in this Court.” Held, that 
this latter clause was merely a formal compliance with the provisions of the Code 
of Civil Procedure, and was not intended to be a direction for the recovery of 
costs personally from the judgment-debtor. Chiranji v. Moti Ram on this 
point overruled. 

MAQBUL PATtMA r. BaI.TA PUASAn ... ... ... ... XX 52:1 

8. Construction of decree — Duties of executing Court—.id IV of 1882, s. 88— 

Decree for sale on a mortgage wrongly allowing interest after date fixed for pay- 
, ment. Where a decree for sale under the Transfer of Property Act as framed is 
ambiguous, the Court executing it must put its own construction on it, and if 
possible, will construe it as a decree properly framed according to law , but where 
there is no ambiguity in the decree, the executing Court is bound to execute it 
accoHing to its terms, whether the decree bo right or wrong. Amolak Ram v- 
Lachmi Narain and Hadshah Begum v. Hardai referred to. 

, Pirbhu Narain StNOH u. Eup SINGH... ... ... ... XX :iy7 

• 9. *Decree for sale on a mortgage—Powers of Court executing decree—Hindu 
lato—Joint Hindu family—Objection by son that his interest in the properly mort¬ 
gaged is not saleable in execution of a decree obtained against his father. Held, 
that it is not open to a son in a joint Hindu family, who has been made a partv 
as the legal representative of his father to proceedings in execution of a raorrgagu 
decree against bis father, to raise an objection in those execution proceedings that 
the decree against the father is not binding on him in hi.s personal capacity by 
reason of his not having been made a parly to the suit in which the decree was 
passed. Bhawani Prasad v. Kallu referred to. Sanwal Das v. Bismillah 
Regam and Lilndhar v. Chatarbhuj approved. Lochan Singh v. Sant Chandnr 
not followed. 

HIBA LaTj Sahu V. ParMRKHAR RAI ... ... ... ... XXI 366 

10. Limitation — Act XT of 1877 (Indian Limitation Ad), ss, 7 and 8— 
Minority. Section 8 of the Indian Limitation Act, 1877, applies only to those 
cases in'which the act of the adult joint credit w is per se a valid discharge. Seshan 
v. Rnjagopala and Oovindram v. Tntia followed. Hargobind v. Srikishen 
overruled. A decree was passed in 1881 in favour of two decree-holders. Sub¬ 
sequently one of the decree-holders died, and the names of his widow and his two 
minor sqns and on» minor daughter were entered as his ropresentetives. In 1888 
an anplioation was made for execution by the widow on behalf of the minor sons, 
whiofi was dismissed. * In February 1891 the two .sons of the deceased decree-' 
bolder being still minors made another application for execution through one 



xlviii 


INDEX 


PAGE 

Execation of Decree—fconcZwrfedJ ‘' 

Aijaz Huaain. Held that a. 7 of tho Limitation Act appKod, and that this appli¬ 
cation was not time-barred, fjolit Mohun Misner v. Janoky Nath Hoy afid 
Pahari v. Bhupetidra Narain Uoy followed. 

/AMIR Hasan u. Sundah ... ... ••• ••• XXII 199 

11. Limitation — Act XV o/ 1877— (Indian Limitation Act), sch. JL art. 119 (i )— 
Application to take some step in aid of execution — Payment of process fee. The ' 
mere payment of process feu for tho issue of notice for the purpose of an inquiry 
under s. 287 of the Code of Civil Procedure, or the payment of coats for the issue 
of a proclamation of sale,-unaccompanied by any application, will not operate to 
give a fresh starting point for limitation within the meaning of art. 179 (4) 
of the second acbedule to the Indian Limitation Act, 1877. liar Sahai v. Sham 
Lai and Dtrarkanath Appaji v. Anandrao Ramcliandra followed. Barmha Nand 
V. Sarbishwnra Nand distinguished. Radha Prosad Singh v. Sundar Lall dis- ' 
son tod from. 

THAKUtt Ram V. Katwaru Ram ... ... ... ... XXII 368 


Purchase by alleged agent of decree-holder at sale in execution. See CIVIL PROCE¬ 
DURE CODE, SS. 294, 317. 

12. Restitution of benefit obtained under a decree which is reversed in appeal — Resti¬ 
tution sought by means of execution of appellate decree against a person not a party 
to the appeal. Held, that appellants in the Privy Council who had, antecedently 
to filing their appeal to Her Majesty in Council, paid to the assignee of the 
decree appealed against, which was for costs only, tho amount then payable 
under that decree, could not, on succeeding in their appeal, obtain restitution, 
merely by virtue of and in execution of the order of Her Majesty in Council, of 
the amount so paid, from the assignee when that assignee had been no party to 
the appeal to Her Majesty in Council. Bhagwati Prasad v. Jamna Prasad 
referred to. 

SADIQ HUSAIN V. fiALTA PRASAD ... ... ... ... XX 139 


13. Sale in exectUion—Sale set aside — Second sale in execution of a different decree 
—First sale subsequently confirmed in suit for that purpose—Title of purchasers 
at first sale -Civil Procedure Code, ss. 311,312. Certain immoveable property 
was sold in execution of a decree, but on objections being raised by the judgment- 
debtors under s. .311 of the Code of Civil Procedure the sale was set aside. After 
the sale had been thus set aside the samo property was again .sold in execution of 
another decree. Subsequently in a suit brought by tho purchasers at tbe first 
sale (in which suit the judgmeut-debtors, who alone wore made defendants, 
confo.ssed judgment) the first -.ale was confirmed. The purchasers at tho first sale 
then sued tho purchasers at the second sale for possession of the property .sold. 

Held by STR.ACHBY, C.J., that the second purchasers having acquired their title 
at a time when tho first sale had been set aside, their title was not affected by 
the subsequent confirmation of the sale and was good as against the first 
purchasers. Hrld further (by STUACIIEY, C.J., and BANER.XI, J.,) on the finding ' ' 
that the decree confirmitig the first sale had been passed in a suit to which thb' ' 

purchasers at the second sale were uo parties, and had, moreover, been obtained 

by means of collusion between the plaintiffs and the judgment-debtors, that such 
decree could not defeat the title acquired by the purchasers at the second sale. 

Dagdu v. Panchamsing Oangaram, Kanapa v. Jonardan, Adhur Chunder Banerjee 
V. Aghore Nath Aroo and Ram Chundf-r Sadhu Khan v. Samir Ghazi distin¬ 
guished. Nawab Xain-ul-abdin Khanv. Muhammad Asghar Ali XAnw referred to 
by STRACHEY, C.J. 

BANKE LAL t>. JAOAT NARAIN ... ... ... ... XXll IG8 

14. Sale in execution—Title of auction-purchaser—Purchaser not bound to enquire 
into the validity of the order under which the sale lakes place. Where under n 
decree upon a mortgage the sale of certain property is ordered, and such property 
is sold at auction in pursuance of such order, and the sale is confirmed, tho 
auction-purchaser takes a good title, even though the decree was one which the 
Court ought not to have made. The purchaser at a sale under a decree is under no 

.obligation to look behind the decree to see whether the decree has been rightly 

« made. Matndin Kasodhan v. Kazim Husain distinguished. Rewa Mahton v. 

Ram Kishen Singh, and Mnkhoda Dassi v. Oopal Chunder Dutta referred to. 
Kaunbilla V. Chandar Sen ... ... ... ' ' ... .^XX!! 377 

Extoutop— 

. See ACT V OP 1881, 3. 9. 
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• Ex parte Decree— 

• See Omr. Pbooedubb code, S. 108. 

Falee EYidenoe— 

See ACT XLV OF 1860, S..1S3. 

False Information— 

See ACT XLV OF 1860, 8. 177. 

Forgery- 

See Act XLV OF I860, HS. 4(53 BT 8 EQ. 

Fraud- 

See act XLV OP 1860, SS. 463 BT SRQ. 

Gangaputrae— 

See Custom ART Right. 

Gift- 

See ACT IV OF 1882, 88 . 122 AND 123: MUHAMMADAN JjAW 2. 

.Guardian and Minor— 

See ACT VIII OF 1890, SS. 34 ; 17 : UiVIU PttOCEOUllE CODE, 8. 440. 

Loans to a minot—Inquiries necessary to be made by lender — Burden of proof. A 
plaintifi who has advanced money to reliove the necessities of a minor must matte 
all reasonable inquiries as to the facts of such necessities, and having made such 
inquiries and reasonably entertaining a bond fide belief in the existence of such 
necessities he can advance his money in safety, even though the sum borrowed by 
the guardian upon the security of the minor’s estate is npt in point of fact used 
for bis necessities or his benefit. On the other hand a plaintiff who lends money 
without such inquiries cannot thereafter successfully have recourse to the minor’s 
estate for the satisfaction of the debt. Ilanuman Pershad Pandey v. Babooee 
Munrai Kunweri referred to. 

Kanohia Lal V. Muna Binr ... ... ... ... XX 13S 

Guardian and Ward— 

See ACT VIII OF 1890, S. 41. 

High Court— 

Bevisional powers of. See .\C'r VIII OF 1897, 8». 4, 8 ANU 10. 

Hindu Law— 

Bee ACT XV OF 1856, 8. 2; ACT XV OF 1H77, 8. 7, SOH. II, ART. 120 : BURDEN 

» • OF Proof l and 2 : Execution of decree 9. 

1. Adoption — Validity of the adoption of the only son of his natural father. On 
the general question as to the validity by Hindu law of the adoption of the only 
son of his natural father decided in one judgment upon these two appeals, held 
that such an adoption is valid by that law. The authority of a widow, in refor- 

• once to adoption, not being identical in different schools of Hindu law, it was 
htM, on a question peculiar to the appeal from Madras, that it is there established 
in regard to the giving of a boy in adoption by the widow of his natural father 
that, unless there has been some express prohibition by the husband, the wife’s 
power, with the concurrence of sapindas, where th<i concurrence of sapindas is 
required, is oo-extensive with the power of the husband. The adoption of an only 
son is not an act so improper but that a widow has power to efiect it with the 
assent of the sapindas in the absence of express power from her husband. 

Sri Badusu Gubudinoaswami v. Sri Bauusu Ramadakshmamma ... xxi 46o 

2. Adverse possession—Limitation — Suit by reversioner to Hindu female heir. 

Where property which should by law be in the possession of a female heir is held 
adversely to such heir by a trespasser, the possession of the trespasser is adverse 
also as against the reversioners of such female heir as well as against the female 
heir, and limitation will begin to run against the reversioners from the date of 
the commencement of such adverse possession. Hanuman Prasad v. Bhagauti 
Prasad approved. The Full Bench decision in Ram Kali v. Kedarnath has been 
impliedly overruled by the judgment of the Privy Gouncil in Mussamut Lachhan 
Kunwar v. Anant Singh. 

TIKA^RAM V. SHAMA CHABAN ... ... ... ... XX 

3. Estates of Hihdu widow or daughter—Powers to alienate family estate—Ancestral 

, famUgt trade—Powers ^ manager. The estate of a Hindu familjF, in which, after 

the death of the father and his widow, a daughter held an interest for life, ‘ 
comprised a family trade, carried on by a manager on her account, that the 

9 kliU~g 
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Hindu Law— (continued.) 

restriction upon her power to alioiiato remained the same, notwithstanding the 
trade, without being relaxed on that account. Justifying necessity, or good 
grounds, after duo inquiry, for belief in its existence, would have been required to 
render valid an alienation made by her of the family estate. The case of a widow, 
or of a daughter under such circumstances, differs from tha't of the manager, or 
head of an undivided family, who manages an ancestral trade, and has a certain 
power to pledge for the requirements of the business. The validity of his charge, 
however, on the family estate, where there is a minority, or non-consent, among 
the members of thef.amily, depends on proof that the charge was necessary, or was 
believed to be so by the mortgagee, after duo inquiry. The manager, appointed 
by the daughter, on whom the family estate has devolved, has no larger power to 
pledge the ancestral assets than his principal. It is not incumbent on the defen¬ 
dant who relies on the absence of legal necessity for the borrowing by a woman, 
holding her limited estate, to plead or to prove such absence ; but it is for the 
plaintiff to state and to prove all that will give validity to the charge. Lala 
Amnrnath Sah v. Rani Achhan Kunwnr referred to and followed. 

Sham SuNUAR lal V, achhan kunwak ... ... ... xxi 7i 

4. Hindu widen- — Maintenance—Suit for arrears of maintenance—Discretion of 
Court in allowing arrears. Where a Hindu widow sues for maintenance from the 
family and estate of her deceased husband, with arrears of such maintenance, the 
allowance of arrears of maintenance is a question for the discretion of the Court, 
and the Court, if it allows arrears of maintenance at all, will not necessarily allow 
arrears at the same rate as it may allow future maintenance, especially where the 
plaintiff has made serious delay in bringing her suit for maintenance. 

RaOHUBANS KUNWAR t). BHAOWANT KUNWAR ... ... ... XXI 183 

5. Hindu widoio—Reversioners entitled to succeed successively on death of Hindu 
widow—Suit by some of such reversioners to set aside alienations made by widow 
in fossession — Res judicata. Where there arc several reversioners successively 
entitled to succeed to property for the time being in the possession of a Hindu 
female, a decree in a suit by some of such reversioners seeking to sot aside 
alienations made by the female in possession will not necessarily constitute res 

in respect of a similar suit brought by other reversioners. Bhagwanta 
V. Sv.khi, Jumoona Dassya Cowdhrani v. Bamasoonderai Dassya Chowdhrani and 
Isri Dut Kaer v. Mussamut Hansbutti Koerain referred to. 

Chhiddu Singh v. Dubga Dei ... ... ... ... XXII 382 

6. Hindu widow—Right to maintenance—Sale of yroyerty in respect of which the ' < 
widow's right to maintenance might be enforceable—Act IV of 18S2 (Transfer of 
Property Act), s. 39. The maintenance of a Hindu widow is not a charge upon 

the estate of her deceased husband until it is fixed and charged upon the estate 
by a decree or by agreement ; and the widow’s right is liable to be defeated by a 
transfer of the husband’s property to a bond fide purchaser for value even with 
knowledge of the widow’s claim for maintenance, unless the transfer has, further, 
been made with the intention of defeating the widow’s claim. Sham Lai v.* ' ' 

Banna and Lakshman Ramchundra Joshi y. Satyabha7nabai referred to. 

RAM KUNWAR V. Ram DAI ... ... ... ... XXII 326 

7. Hindu widow — Successiim — J^egal represeiitative—Civil Procedure Code, s. 365. 

A reversioner succeeding to the estate of a deceased person after the death of the 
widow of that person would bo bound by a decree obtained against the widow 
provided that there was .a fair trial of the suit in which the decree was passed. 
Consequently the widow’s right to sue survives to, and devolves on, the heir of 
her husband entitled to the estate, and such heir, and not her person,al heirs, 
should be held to bo her legal reprosentalive for the purposes of s. 365 of the 
Code of Civil Procedure. Kalama Natchiar v. The Raja of Shivagunga, Hari 
Nath Chatterjee v. Molhurmohun Ooswami a,nd Premmoyi Choudhrani y. Preonath 
Dhur referred to. 

Tbibhuwan Sundar Kuak V. Sri Nauain Singh ... ... xx 341 

8. Lnpartible Raj—Allowance to younger sons—Matters which may be considered 

. ita* assessing such allowance. Held that in calculating what allowance might 
• properly be made to the younger brother of the holder of an impartible raj regard 

might properly be h.ad, not merely to the extent of the property constituting,the 
raj, but to the oth^r sources of income, wboucesoover derived, possessed by tl^e 
incumbent of the raj. ' 

MAHBSH PaRTAB BINOH V. DlROPAIi SINGH ... ,.. ... XXI 232 
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•Hindu Lav— (continued.), 

9. Invalidity of the adoption of a sister's son, mother's sister's son, and of a 
daughter's son. The adoption of a mother’s sister's son by a Hindu of any of the 
three regenerate classes, Brahman, Kshatriya, and Vaisiya, equally with the 
adoption of a daughter’s sou or a sister’s .son, is contrary to law and void. The 
ancient texts condemning such adoptions are not only admonitions, but hiive been 
■ judicially decided to be prohibitions ol law for such a length of time that it is 
now not competent to a Court to treat them as open to question in this respect. 

The judgment in The Collector of Madura v. Moottoo Bamalinga Sathupathy gives 
no countenance to the conclusion that in order to bring a case under any rule ol 
law, laid down by recognised authority for Hindus generally, tvidonec must be 
given of actual events to show that in point of fact the people subject to that 
general law regulate their lives by it. 

BhAgwan Singh v. Bhagwan Singh ... ... ... XXI 412 

0. Joint Hindu family—Joint family or self-acquircd property—General education 
acquired at the expense of the joint family funds. Held, that the mere fact that a 
member of a joint Hindu family had acquired a certain general education of a not 
very advanced character at the expense of the joint family funds would not have 
the result of making all the subsequent earnings of that member joint family pro¬ 
perty, but they would remain his self-acquired property. Pauliem Valoo Vhetty 
V. Pauliem Hooryah Chetty and Krishna/i Mahadev v. Moro Mahadev referred to 
and followed. 

LACHMIN KUAB t). DEIU PuasAd ... ... ... ... XX 435 

.1. Joint Hindu family — Joint family properly sold in execution of a decree on a 
mortgage against the father alone—Decree satisfied—Subsequent recovei y by the 
sons of part of the mortgaged property — Remedy of mortgagee. A mortgagee held 
a mortgage of joint family property given by the father alone. Ho sued on his 
mortgage without making the sons parties to the suit, and having obtained a 
decree, brought the whole of the joint family property to sale and purchased it 
himself. This puroh.ase, together with a further cash payment of Rs. 59, satis¬ 
fied the mortgage-debt. After the mortgage had been thus satisfied, the sons 
brought a suit for recovery of their shares in the joint family property amounting 
to one-fourth, and obtained a decree, and got possession ol the property claimed. 

The mortgagee thou brought a suit against the sons to recover from them a share 
of the mortgage debt proportionate to the share in the joint family property owned 
by them. Held, that the original mortgage having become extinct the plaintiff 
was entitled to a decree for one-fourth ol the price reali/.od by the mortgaged 
* property at auction sale and to recover the same by sale of the interest of the sons 
in the joint family property. lihawani Prasad v. Kalin referred to. Dharam 
Singh v. Angan Lai followed. 

LacAhman Das V. DalijU ... ... ... ... XXII 39i 

1,2. Joint Hindu family—Liability of sons to pay debts incut red by father — 

. Creditor’s remedy against sons not barred by reason of his having sued the father 
sepiyately — Mortgage—Act IVof 1882 (Transfer of Property Act), s. 85. Although 
a decree may have been obtained against the laflu r of a joint Hindu family for a 
debt incurred by him, a sub.scqueiit suit is maintainable against the .son in respect 
of the same debt for the enforcement of the son’s liability for it, such deiit being 
one which the son is legally bound to pay. The creditor may in his original suit 
implead the son, but his omitting to do so will not deprive him of his subsequent 
remedy against the son. There is no dillerence in principle as regards the subse¬ 
quent remedy of the creditor against the son between the case of a debt secured 
by a mortgage and a simple money debt. Lachmi Narnin v. Kunji Lai, 
lialmakund v. Sangari, Bhawani Prasad v. Kallu, Ramasnmi Nadnn v. Vlaga- 
natha Ooundan, Ariabudra v. Dora Sami and Nanotni Babuasin v, Modhun 
Mohun referred to. The obligation ol a Hindu son to pay his father’s debt is 
not an obligation which he has incurred jointly with his father, and the cre¬ 
ditor’s cause of action is not a single cause of action which is exhausted upon a 
decree being obtained against one of them only. Ilemendro Coomar Mullick v. 
Bajendro Lall Moonshee, Dhunpvt Sing v. Sham Soonder Milter and Hoare v. 

Niblett referred to. , , 

DHABAM SINGH ». ANGAN LAI. ... ... ... ... XXI 3C!’ 

3. Joint Ilindif family — Maintenance—Bight of illegitimate son to maintenance. 

In the rSgenerato cfasses of Hindus a son of illegitimate birth haJ no part in the 
’ family inbentanoe, buC is entitled to maintenance out of his father’s estate :—a . • 
ri^t personal to him and not inherited by his offspring. Chuoturya Bun Murdun 
Syn V. Sahub Purhuiad Syn refeired to and followed:—An allowance for 





tit 


Hindu Iolyi—( continued.) 

mainteuanoe was received by the plaintifi’s father, that father having been*an 
illegitimate son born to a collateral relation of the bead of a family. The 
ancestral property was in the possession of the latter, who was in a senior line of 
descent. The plaintiS, who was himself the legitimate son of his father, claimed 
to be entitled to redeem a mortgage of part of the ancestral estate, that mortgage 
having been efiected by the abovementioned head of the family. His ground of 
claim was that ho had inherited the right to maintenance and had thus an interest 
or charge within the moaning of s. 91 of the Transfer of Properly Act, 1884, to 
entitle him to redeem. The decision wa.s that the High Court had rightly con¬ 
cluded thal be had not inherited that right. The authority of the Mitakshara in 
Ch. I, ss. 11 and 1‘2, was more consistent with a personal right of the illegitimate 
son. 




B08HAN SINGH i;. BALWANT SlNOH ... ... ... ... XXII 191 


Joint Hindu family—Position of managing inemUers, See ACT IX OK 1872, S. 43. 

14. Joint Hindu family—Rights of son in foint ancestral property — Mortgage. A 
member of a joint Hindu family has no power in his father’s lifetime to make a 
mortgage of any part of the ancestral family property. Balgobind Das v. Narain 
Lai and Madho Prashad v. Mehrban Singh referred to, 

Bhagibathi MISB V. SHEOBHIK ... ... ... ... XX 326 


16. Liability of member of joint family though not made a party to the suit — 
''Perscmal" decree. Meaning of. Where a decree provided for the sale of specified 
property of a joint family and, in the event of ihe amount of the decree not 
being thereby satisfied, for the realiisitiou of the balance from the defendants 
personally: Held, that a junior member of the joint family, who was liable for 
his share of the debt sued on, but who was not made a parly to the suit, could 
not successfully plead that the decree being a personal one in regard to the un¬ 
satisfied balance, be was not liable in regard to such unsatisfied balance. Beni 
Madho v. Basdeo Patak and Bhawani Prasad v. Kalla referred to. 


HARI Bam 0 . BI8HNATH SINGH ... ... ... ... XXII 408 

16. Mitakshara^ ^Impartible raj—Impartible raj not necessarily inalienable. If 
amongst Hindus governed by the law of the Mitakshara, a raj happens to be 
impartible and governed by iho rule of primogeniture, it does not therefore follow 
that il is inalienable. The condition of inalienability depends upon special 
cuslotn, or, in some cases, upon the special tenure of the r,aj and must be clearly 
proved. Rani Sartaj Kuari v. Rani Deoraj Kuari referred to. 

BUP SINGH V. I’IBBHU NABAIN SlNGH... ... ... ... XX 

17. Mitakshara—Power of a member of joint family to alienate — Self-acquired 
immoveables—Construction of words of asanad granting an absolute estate of inheri¬ 
tance—Change of ancestral character of unmoveables—Mortgage and foreclosure— 

Bonfi fide re-acquisition for value by mortgagor's descendant. A father, being a mem¬ 
ber nf an undivided family subject to the Mitakshara, can exercise full power of 
disposition at his own discretion over immoveables which he has him.solf acquired, 
as distinguished from ancestral property. The immoveables alienated by a father's* 
gift, disputed by his .son, partly consisted of zamiiidari rights in villages which 
had been, at one tini' .ancestral in the family, but had been transferred to satisfy 
the debts of an ancestor, aiKi had been acquired back by bis descendant, the 
donor. As to one of these villagc.s the Courts below had differed whether it was 
seif.acquired property’ in the donor’s hands. It had been mortgaged by the 
ancestors; and the mortgage had been foreclosed under Regnlation XVII of 1806. 
before having been re-aoquired by the donor. That the foreclosure and re-acquisition 
were genuine were facts found upon evidence, including that of prior, concurrent, 
decrees maintaining the ioreclosure, as between other parties. Held, that the re¬ 
acquisition wm n t a redemption of an estate inherited from an ancestor, and 
merely encumbered ; but that tbe once ancestral character of this village bad been 
destroyed by the foreclosure. Like the other villages alienated by the father’s 
gift it was self-acquired by the donor. Other immoveable property comprised in 
the gift consisted ot a malikaua payable out of other villages conferred upon the 
donor by a Government sanad granting a muafi on seven villages to him for life, 

*-dad declaring that “ the zamindars who now pay the revenue will pay it to him, 

* and after him they shall ever pay ten per cent, as malikana allowance to his heir 
after tbe deduction of Oovernment revenue for generation after generation.” 

Held, that the graut of the malikana was absolute to tbe one grantee : that there 
.were not two gifts, one for life to tbe grantee, and the othofm distinct gift atjer 
his death, to the person who should then be his heir. The malikana formed part- 
of tbe grantee’s heritable property ard ^^ll.^ self-acquired. Held, also, in reference 
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• to the Migh Court’s Aot, 186f, in which no time is mentioned for the appointment 
of an acting judge on the oocurrenoe of a vacancy, that such an appointment could 
not be questioned on the ground of its not having been made until after a period 
alleged to be unreasonable. 

BALWANT SINQH«. BANI KI8HOBI ... ... ... ... XX 267 

18* Mitakshara — Slridhan—What constitutes stridhan—Property inherited from a 
female — Descent of stridhan. Amongst property which beoomo.s stridhan accord¬ 
ing to the law of the Mitakshara is property inherited from a female. It is not 
the case that where such stridhan has once devolved according to the law of succes¬ 
sion which governs the descent of this peculiar species of property it ceases to be 
ranked as stridhan and is over afterwards governed by the ordinary rules of inherit¬ 
ance. Thakoor Deyhee v. Rai Baluk Ram, Bhugwandeen Doobey v. Myna 
Baee, Chotay Lall v. Chunno Lull, Phukar Singh v. Ranjit Singh and Muttu 
Vaduganadha Tevar v. Dora Singha Tevar referred to. 

DEBI SahaI f. Sheo Shankek LAL... ... ... ... XXII 358 

19. Mitakshara — Succession—Daughter's daughter. Held, that in the absence 
of preferential male heirs a daughter’s daughter i,s heir to her maternal 
grand-father. 

BansidhAb V. Ganeshi ... ... ... ... ... XXII 388 

20. Mitakshara — Succession — Sister’s son. Held that in the absence of nearer 
relatives a man may be heir to his mother’s brother as regards property 
which is governed by the Mitakshara law of inheritance. Thakoorain Sahiba v. 

Mohun Lall, Rao Ktirun Singh v, Nawab Mahomed Fyz Ali Khan, Amrila Kumari 
Debt v. Lakee Narain Chakrabutty, Oirdhari Lall Roy v. The Bengal Government, 
Naraini Kuar v. Chandi Din and Umaid Bahadur v. Udoi Ghand referred to. 
R.AaHUNATH kuabi f. Mxjnnan Mibb... ... ... ... xx 191 

21. Mitakshara — Sudras — tllegiliinate sons — Collateral succession. Amongst Sudra.s 
governed by the Mitakshara law an illegitimate son docs not inherit collaterally 
to a legitimate son by the same father. Sarasuti v. Mannu, Jogendra Bkupati 
Hurro Chandra Mahapatra v. Nityanand Man Singh, Sadu v. Baiza, Nissar 
Murtojah v. Kowar Dhunwunt Hoy and Krishnayyan v. Mxitlusami. 

SHOME SH,\NK\R BaOENBRA VaUBUR r. R\JBSAB SWAMI jANO\M ... XXI 99 

Hindu Widow - 

See ACT XV OF 1850, S. 2 ; IIlMUU LAW 4 AND 7. 

Bhghts of, as pre-emptor. See PBR-RMPTION 13. 

Husband and Wife- 

, See Sale. 

impartible Raj 

See Hindu law i6 . 

Injunp|ion— 

See ACT XV OK 1883. SS. 29, 42, 44 ; CIVIL PBOCEDUBE CODE, S. 493. 

Discretion of Court as to granting mandatory injunctxon.s—Delay on the part of the 
plaintiff in bringing his suit, A plaintiff brought his suit for proprietary possession 
of a plot of land, and, secondly, for a mandatory injunction to demolish certain 
buildings which the defendant had erected on such plot. Tbo suit, however, was 
not brought until upwards of two year.s from the time when the buildings com¬ 
plained of wore completed. It was found that the plaintiff was not entitled to 
proprietary possession of the land claimed by him, but that he had a right of user 
over it, and that the defendant was not entitled to build upon the land. Tbo 
( 3 ourt, however, on account of the plaintiff’s delay in bringing his suit declined to 
grant the mandatory injunction asked for. Benode Cooinaree Dosseev. Soudai.iiney 
Dossee referred to. 

HAJI SYBD MUHAMMAJI OULAB Rai ... ... ... XX 346 

luBolvenoy— 

See CIVIL Procedure Code. ss. 344, et seq. 

Intention- 

See ACT XLV OK. I 869 , 8 , 307. 

InjtepesV-* ’ 

See Civil procbdube code, s. 683 : Execution of Decree 6 . 

Post diem. , See ACT HI OF 1877, b. 17. 
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Interpretation of Statutes— 

See ACT VIII OK )897, 8. 16 ; CIVIC PROCEDURE CODE, S. 317. 

Joint Family Property— 

Sale o/, in execution. See HINDU LAW 11. 

Joint Hindu Family— 

See Act Vlll OF 1890, S. 34 ; BURDEN OF PROOF 1 AND ‘2 ; EXECUTION OF 
DECREE 9 : HINDU Law 10, 11, 12, 1-3, 11 AND 15, 

Judgment— 

See RUIiES OF COURT. 

Jurisdiction— 

Sec ACT XIX OF 1873, SS. Ill, 113, 241 : ACT XII OF 1881, S. 208 ; ACT XXII 
OK 1881, SB. 27, 28, 20, '.0, 31 AND 47 : ACT VIII OF 1807, S. 16 ; CIVII. PROCE¬ 
DURE CODE, SS. 2.’), .562 : 223 ; 244; .539 : CRIMINAL PROCEDURE CODE, S. 555 ; 
marriage ; IlEGUIiATION 1 OK 1877, 8S. 18 BT SEQ. 

Civil and Revenue Courts. See ACT XIX OK 1873, 8. 241 (i) : ACT XV OK 1877, 

SCH. II, ART. .32 : ACT XII OF 1881, SS. 36 ; 36, 06 (6) ; CAUSE OK ACTION : 
landholder and Tenant 3: Letters patent, s. lO. 

1. Civil end Revenue Courts—Act XII of 1881, ss. 34 et seq., 95 (d) and 206 ei seq 
—Landholder and tenant—Suit to eject a tenant on the ground that the tenant 
had denied the la7idholder's title. The reason which a landholder may have for 
desiring to eject a tenant of agricultural land has nothing to do with the proce¬ 
dure to bo adopted for the tenant’s ejectment. Where the procedure laid down 
in ss. 36 et .seq. of the N.-W.P. Rent Act, 1881, is available, the landholder must 
adopt that procedure, and the mere fact that the landholder’s alleged cause of 
action is the denial by the tenant of the landholder’s title will not give the land¬ 
holder a right to sue for ejectment in a Civil Court. 

RAM SUKH t). flOKUL CHAND ... ... ... ... XXI 143 

2. Civil and Revenue Courts—Suit incjectment against a tre.spasser —Res judicata-- 
Entries in revenue records. Although a Civil Court cannot give a decree declaring 
or deciding the status of an agricultural tenant, yet where a plaiutiQ, having 
no remedy in the Revenue Courts, sues, on the allegation that ho is a tenant 
tnititlod to po.ssession, to eject a trespisscr, it is competent to a Civil Court to 
grant a decree for posse.ssioti on the ground that the plaintiff is a tenant, the 
class of his tenancy being left to the Revenue Courts to determine. Held also, 
that an entry in a revenue record which i.s based solely on the fact of possession 
cannot operate as res judicata on a question of title subsequontly raised in a civi' 
suit. Ajudhia Rai v. Rarmeshnr Rai and Dukhna Kuntoar v. Vnkar Pande 
referred to. 

KAlilANI V. DASU PANDE ... ... ... ... ... XX 520 

< ' ( 

3. Civil and Revenue Courts—Suit to set aside on the ground of duress, an agree¬ 
ment by an ex-zamindar for surrender of his sir-land. On the sale of a village 
the vendor covenanted with the vendee to hold his sir-land as a tenant of the 
vendee for a certain term and *^thon to surrender it to the vendee. Held that 
there was nothing to preclude the vendee from suing in a Civil Court for a 
declaration that the said agreement was void and unenforceable and had been 
extorted from him by undue influence. Mahesh Rai v. Chandar Rai, Ajudhia 
Rai V. Parmeshar Rai and Husain Shah v. Oopnl Rai referred to. 

DAULAT R4M V. ANWAR HUSEN ... ... ... ... XX 241 

Jury— 

See CRIMINAL Procedure Code, ss. 133, 136. 

Kumaun Rules, 1894, Rule 17. See ACT XIV OF 1874. 

Lambardar and CO'Sharer— 

SwtiiACT XII OF 1881, S. 93, CL. (/(). 

^Powers of lambardar to 4eal with co-parcenary lands—Lease of such lands for ten 
years at an inadequate rent. Held, that a lambardar has no general poWer to (;rant 
any lease of co-par^nary land beyond such as the oiroumstanjes of the particuVjir 
rejit or the particular season may require. Jagan Nath v.*Hardyal followed. 
BANSIDHAR V. DIP SINGH ... ... ... ... ... XX 438 
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Ljthdholder and Tenant— 

*Soo ACT 5g;i OF 1881, SS. 44 ; 5^3 (6); 95 (n) ; 189. 

'■1. Law of landlord and tenant as to luilding by the tenant on the land — Acquies¬ 
cence of lessor—Terms of special leave to appeal. A lessor is not restrained by 
any rule of equity from bringing a suit to evict a tenant, the term of whose 
lease has expired, merely by reason of that tenant’s having erected permanent 
structures on the land leased, such building having been within the knowledge 
of the lessor, and there not having been any interference on hie part to prevent 
it. To raise an efiuitablo estoppel against the lessor precluding him from suing, 
on the determination of the tenancy, for possession, the tenant should show facts 
sufficient to justify the legal inference that the lessor has hy plain implication 
contracted that the right of tenancy should be changed into a right of permanent 
occupancy. Acquiescence by the lessor in this case was a legal inference to be 
drawn from such facts as wore found. The onus of establishing sufficient cause 
for an equitable estoppel had not been discharged by the tenant in this instance. 
Ramsden v. Dyson and s. 108 of the Transfer of Property Act, 1882, referred to. 

Special leave to appeal had been granted on terms that the appellants should bo 
liable to pay the respondents’ costs in any event, if directed so to do. Costs wore, 
however, directed to be paid by the respondents. 

Beni Ram «. KuNPAN LAii ... ... ... ... xxi 496 

2. Eights of Zamindars in land forming part of the abadi — Custom—Customary 
laiv of the North-Western Provinces. According to the general custom prevalent 
in the North-Western Provinces, a person, agriculturist or agricultural tenant, 
who is allowed by a zaraindar to build a house for his occupation in the a&adt 
obtains, if there is no special contract to the contrary, a mere right to use 
that house for himself and his family so long as he maintains the house, that 
is, prevents it falling down, and so long as he does not abandon the house by- 
leaving the village. As such occupier of a house in the abadi occupying under 
the zamindar, he has, unless ho has obtained by special grant from the 
zamindar an interest which ho can sell, no interest which he can sell by private 
sale or which can bo. sold in execution of a decree against him, except his inter¬ 
est in the timber, roofing and wood-work of the house. Narain Prasad v. Dam¬ 
mar and Chajju Singh v. Kanhia referred to. 

SRI GIBDHARIJI MAHARAJ «. OHOTB L4E ... ... ... XX 248 

3. Suit against an evicted tenant for damages for use and occupation—Jurisdiction 
—Civil and Revenue Courts. If a landholder wishes to got rent from a tenant 
qf his agricultural land he must, daring the continuance of ihe tenancy, either 

,*come to an agreement with the tenant .is to the rent to bo paid or get the rent 
fixed by means of an application under Act XII of 1881. If no rent has 
been fixed, the landholder cannot, after the determination of tenancy, sue his 

• 9 tenant in a Civil Court for damages for the use and occupation of the land. 

> Ram Prasad v. Dina Kuar, Radha Prasad Sitigh v. Jugal Das and Debi Singh 
V. Jllanno K«ar referred to. Brijbawan Singh v. Mehdi AH and Ranjit Singh v. 

* biw^n Singh overruled. 

•DEBi*SiNaH u. Muhammad ISMAIL KHAN ... ... ... xx 290 

4. Trees—Property in trees groioing upon tenant's holding—Burden of proof—Civil 
Procedure Code, s, 661— Appeal—Objections filed by respondent—Letters Patent, 
s. 10. Held, that the property in trees growing on a tenant’s holding is by the 
general law, vested in the zamindar, and a tenant is not entitled, in the absence 
of special custom, the burden of proving which is on him, to out down and sell 
such trees. Imdad Khan v. Bhagirath, Nafar Chandra Pal Chowdhuri v. Ram 
Lai Pal and Ruttonji Edulji Shet v. The Collector of Tanna referred to. 

KausAlia u. auLAB Kuar ... ... ... ... xxi 297 

Le^sl Practitioner— 

«ee Letters Patent, s. 8. 

Legal Representative— 

See EXECUTION OF Decree 4: Hindu Law 7. 

Letters Patent— 

8. 8. Appeal—Presentation of appeal by a person other than an advocate, vakil or 
attorney of the Court, or a suitor. Held, that the presentation of an appeal by a 
person who was *not An advocate, vakil or attorney, of the Court, i^r a suitor, is 
sot a v«jlid presentation ijl law, having regard to s. 8 of the Letterr Patent of the 
Higli Court. 

SHiAM Karan V. Baohunanoan Prasad ... ... ... XXII S3i 
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LetitPS Patent—fcontinued J 

8.8 . Removal of a vakil Jrom the roll for reaamiable cauee—A conviction underts. 471 
of the Indian Penal Code. A vakil of tho High Court was oonvioted, under s. 471 of 
the Indian Penal Code, of fraudulently using as genuine a document which he 
knew to be forged. This was affirmed on appeal, when tho punishment to which 
he had been sentenced was reduced to two years. The High Court, while not 
allowing the propriety of the conviction and sentence to be questioned, had consid¬ 
ered whether his culpability was such as to disqualify him for his profession, 
and has decided in the affirmative, removing him from the roll, under s. 8 of 
the Letters Patent, 1866. Held, that, in the present case, ths conviction, followed 
by the sentence, was sufficient, without further inquiry, to justify the High 
Court in making that order. The appellant could not be allowed to have an in¬ 
direct appeal against the judgment of the Sessions Judge confirmed by the High 
Court. The judgment of Lord MANSKIRLD in ex parte Brounsall referred to as well 
explaining the disqualification of a member of the legal profession that attends 
such a conviction and sentence. In re Wear where the Court of Appeal looked to 
sec what was the nature of tho ofionoo, and would not, as a matter of course, 
strike a solicitor of! tho roll because he had been convicted, distinguished from the 
present case. In re Durga Charan dealt with under s. 12 of Act XVIII of 1879, 
referred to as a case where the nature of tho offenoe admitted of further inquiry 
and also distinguished. In regard to the finality of the judgment of the High 
Court in deciding the appeal from the conviction and sentence, In re Macrea was 
referred to. 
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8. 10. See CIVIL Procedure Code, s. 5G1. 

B. 10. Appeal—Appellant not entitled to be heard on points not argued before the 
single Judge-Practice — Jurisdiction—Civil and- Revenue Courts—Act I of 1877, 
s. 42. A plaintiff brought his suit in a Civil Court asking for a declaration of his 
right to tho possession of certain lands as a tenant at fixed rates, or in the alter¬ 
native for possession, alleging that the lands wore the property of a joint Hindu 
family, of which he was a member, that the family still remained joint and that 
he was entitled as a member of such joint Hindu family to a one-third undivided 
share in this ancestral property. Held that the Civil Court was competent to give 
the plaintiff a decree declaring that ho was a member of the joint Hindu family, 
that the family still remained joint, that the property in dispute was ancestral 
and had not been partitioned, and that the plaintiff was entitled to a one-third 
undivided share ; further that s. 42 of tho Spocifle Relief Act would not apply to the 
suit, inasmuch as the Civil Court, if the plaintiff was foirnd to be out of posses¬ 
sion, w.aa not competent to grant consequential relief in the shape of a decree for 
possession as a tenant at fixed rates. Held also that in appeals undnr the 
Letters Paterit, s. 10, an appellant is net entitled to be heard on points which 
he has not raised before the Judge ag.iinst whose i^ecree he is appealing. 

BRIJ BHUKHAN V. DtJRGA DAT ... ... ... ... XX 

a. 10. Appeal front an order of remand under s. 562 of the Code of Civil Procedure 
—Court fee—Act VII of 1870 (Court Fees Act), s. 6. sch. II, art. 11. Held that 
in an appeal under s. 10 of the Letters Patent, from an order of a single Judge 
of the Court remanding a c.ase under s. 662 of the Code of Civil Procedure the 
proper Court-fee is Bs, 2. " 

Bauli RAI w. Mahabir rai 

License to sell Spirits - 

See ACT XII OF 1896, S. 49. 

Limitation- 

See Act XV OF 1877, 98. 7 ; 14 ; SCH. II, ARTS. 32 ; 47; 120 ; 134 AND 144 • 144 
148 ; 179 ; ACT XII OF 1831, 98. 93, 94; 93 (h), 203 : ACT IV OF 1882 8 86’ 
SUB-SEC. 4 (b) ; 88. 89: 90 : ADVERSE POSSESSION ; CIVIL PROCEDURE CODE* 
88. 206; 230 ; 244 ; 294 ; 326; 396 : DECLARATORY DECREE : EXECUTION OP 
Decree 2, lO and ii: Hindu law 2; pre-emption i, 2 and 7. 

L*** pendens— 

'« See ACT IV OF 1882, 8. 62. 

Lodging-House-- 

See ACT I OP 1892^L0CAL), 9. 5, SUB-SEC, 2, 

Ldnatio— 

. SeeGrviL PROOBDUBE CODE, sa. 04) BT SB< 2 . 
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Magistrate— 

Jurisdiction of. See Aan? XV OF 1883, S. 46. 

Powers of. See CRIMINAL PROCEDURE CODE, SS. 133, 136 and 136; 190, 191; 337 
AND 539 ; 395. 

Maha-brahmans— 

Agreement as to distribution of offerings—Contract-Cause of action. Amongst the 
Maha-brahmana of a particular village an agreement obtained that some of them 
should colleot and receive offerings during certain months ; that during those 
months the others should refrain from receiving any offerings, and that in certain 
other months the other Mafaa-brahmans should collect and receive the oflerings 
and they should refrain from collecting offerings. Held that this was a good agree¬ 
ment and sufficient to support an action for damages by the persons entitled to the 
offerjngs in a particular month as against the persons who had received those 
offerings contrary to the .i.greement. 

OOCHI ®. ULFAT ... ... ... ... ... ... XX 

Maintenance— 


PACIE 


234 


See Hindu law 4, 6 AND 13. 

Marriage— 

Nullity of. See ACT IV OK 1869, SS. 17, 20. 

Suit for jactitation of marriage—Jurisdiction of Courts in British India to entertain 
such a suit between Muhammadans. Held that a suit for jactitation of marriage 
will lie in a Civil Court in British India, and is not within the ruling of tho 
Privy Council in Rajah Nilmonp Singh v. Rally Churn Dhaltacharjee. 

MIR AZMAT ALIt). MaHMUD-UL-NISSA... ... ... ... XX 96 


Maxim— 

Actus curice neniini f.icit injuriam. Sjo i’ iK l'lEs TO A SUIT. 

Mesne Profits— 

See Civil Procedure Code, s. 683 : Execution op Decree 3. 

1. Execution of decree—Objection to assessment of mesne profits—Trespasser not 
allowed expenses of obtaining decrees for rent during the term of his possession. 

Held a, trespasser, who, after having been for some time in possession of immoveable 
property, was ejected in execution of a decree obtained by the rightful owner, could 
not have allowed to him in reduction of mesne profits expen.se8 incurred by him 
in obtaining decrees for rent against tenants on the property in the suit. 

SHARP-UD-DIN Khan t). PATBHYAB KHAN ... ... ... XX 208 

2. Res judicata — Civil Procedure Code, s. 13, expl. Ill — Suit for possession 
of land and mesne profits past and future—Future mesne profits not granted — 

"Subsequent suit for such future mesne profits not barred. Held, that where a suit 
has been brought for possession of immoveable property and lor mesne profits 
both before and after suit, the more omission of the Court to adjudicate upon the 
claim for future mesne profits will not, by reason of s. 13, expl. Ill, of 
the Code of Civil Procedure, operate as a bar to a subsequent suit for mesne 
profits accruing due after the institution of the former suit. Mon Mohun Sirhar 
V. The Secretary of State for India in Council followed. Jiban Das Oswal v. 

Durga Pershad Adhikari, Pratab Chandra Dufua v. Jiani Swarnamayi, Julius 
V. The Bishop of Oxford, In re Baker, Bhivrav ' . Sitaram and Thyila Kandi 
TJmmatha v. Thyila Kandi Cheria Kunhamed referred to. Ramabhadra v. 
Jagannatka discussed. Narain Das v. Khan Singh overruled. 

RAM dayal V. madan Mohan Lal ... ... ... ... xxi 425 


Minor— 

See ACT VII OP 1889, 8S. 6 AND 7 : CIVIL PROCEDURE CODE, 8. 462. 

Suit brought on behalf of a person alleged to be, hut not in fact, a minor—Procedure 
on discovery that the plaintiff was of full age at the commerteement of the suit. A 
suit was instituted on behalf of a person alleged to be a minor, through her next 
friend. The plaintiff obtained a decree. The defendant appealed, and on this 
appeal the alleged minor applied to be placed on the record in her own rigbJ|)is 
respondent, stating that she had attained her majority since the institution of 
suit. The affidavits, however, by which this application was supported, showed 
that 8b» ba^ been of full age at the time when the plaint.was filed. Held that 
the suit must be^ismissed. Taqui Jan v. Obaid ulla diss^ted from. 

, *Sheobania V . Bharat Singh ... ... ... ... • ix 90 

9 ALL.—h 
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Minority— 

Bee Execution of decree lo. 

Misrepreaentation— 

See Contract 2. 

Mitakahara— 

See HINDU LAW 16, 17, 20 AND 21. 

Mortgaga - 

See ACT III OP 1877, S. 17 : ACT XV OF 1877, SCH. II, ARTS. 134 AND 144 ; 144, 
14S : ACT IV OF 1832, 88 . 60 ; 72 ; 85 ; 90 : BENAMIDAR : GiVIIi PROCEDURE 
CODE, S. 13, EXPLi. II ; 8 . 244 : EXECUTION OF DECREE 9 : HINDU LAW 12, 
14 AND 17 : Pre-emption 2. 

1, Ac< JV 0 / 1882 (Transfer of Property Act), s. 82—Purchase by mortgagee at 
auction of portion of the mortgaged property—Effect ef such purchase in reducing 
the mortgage debt. When a mortgagee buys at auction th? equity of redemption 
in a part of the mortgaged property, such purchase has, in the absence of fraud, 
the effect of discharging and extinguishing that portion of the mortgage debt 
which was chargeable on the property purchased by him, that is to say, a portion 
of the debt which bears the same ratio to the whole amount of the debt as the 
value of the property purchased bears to the value of the whole of the property 
comprised in the mortgage. Lakhmidas Ramdas v. Javinadas Shankar Lai 
followed. Nand Kishore v. Raja ITariraj Singh and Sumera Kuar v. Bhagwant 
Singh and Chunna Lai v. Anaridi Lai considered Mahabir Pershad Singh v. 
Macnaghten, Nawab Azmat Ali Khan v. Jatuahir Singh and Mahtab Singh v. 
Misri Lai referred to, 

BisHESHUR Dial w. Bam Sarup ... ... ... ... XXII 

By conditional sale. See Pre-emption 2 . 

2. Construction of document — Mortgage of a mixed character partly simple and partly 
usufructuary — Decree for sale — Act IV of 1882 (Transfer of Properly Act), s. 58. 
In construing a mortgage-deed, the terms of which are of a doubtful character, 
the intention of the parties, as deducible from their conduct at the time of execu¬ 
tion and other contemporaneous documents executed between them, is to bo loolted 
to. Mortgage-deeds of a mixed character and other than those expressly defined 
in 8 . 58 of the Transfer of Property Act, 1882, must be construed as far as possible 
in accordance with the covenants contained in them. Whore a deed is partly of 
the nature of a usufructuary mortgage and partly of the nature of a simple mort¬ 
gage the mortgagee is entitled to bring the mortgaged property to sale under the 
conditions set out in the deed. Shunker Lall v. Poorrun Mull, Phul Kuar v. 
Murlidhar, Jugul Kishore v. Ram Snhai, Umrao Begatn v. Vali-ullah, Ramayya 
v. Ouruva .and Sivakami Animal v. Savundram Ayyan referred to. 

JafAr HUSBN r. RAnjit Singh ... ... ... ... XXI 

.3. Covenant for pre-emption of mortgaged properly in favour of mortgagee—Collateral 
advantage — Covenant fettering redemption — Act IV of 1882 (Transfer of Property 
Act), s. 60. A provision in a mortgage which has the effect of preventing redemp¬ 
tion of the mortgaged property on payment of principal, interest and costs, in 
accordance with the terms of the mortgage, is a void provision which cannot be 
enforced ; but a covenant conferring on the mortgagee a collateral advantage is 
enforceable, provided that it is no* objectionable on the ground of unfairness or 
unreasonableness. Held that a ooyonant giving the mortgagee a right of pre-emp¬ 
tion in respect of the mortgaged property at a price fixed by reference to another 
share in the same village, was primd facie, a good covenant and enforceable by the 
mortgagee. Biggs v. Iloddinott, Santley v. Wilde, and Orby v. Trigg referred to. 
BlMAIi JATI V. BIRAN.IA kuar ... ... ... ... XXII 

4. Prior and subsequent incumbrancers. Rights of —Inter se—- Act IV of 1882 (Transfer 
of Property Act), s. 86 —Sale in execution of decree obtained by first mortgagee in a 
suit to which the second mortgagee was not a party—Rights of auction-purchaser 
and mortgagor as regards the second mortgagee. A prior mortgagee, K, obtained 
a decree in a suit upon his mortgage, to which suit a puisne mortgagee, G, was 
not made a party, and subsequently one B, attached the decree, and, having put 
up property for sale, purchased it himself. G, the puisne mortgagee, having 
brdUght a suit for redemption cf K’s mortgage and sale of the property, Ksold his 
rights, to P, who was thereupon added as a defendant. G obtained a decree for 
redemption and sale. \JIeld per BANER.TI , J , that P was entitled tu thd* whol 3 
amount which G had tekpay for redemption of the prior mortgage,\with the excep¬ 
tion of*the amount of the purchase-money paid by B at the auction sale, which 
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Mort^a^e —( continued.) 

amount, and which amount only, would be duo to B or his reprasontatives. Dip 

tNarain Singh v. Htra Singh and Baldeo Bharthi v. llushiar Singh approved. 

Held pet AlKMAN, J., that the aiictioii-purchaser, B (or his represontatives), was 
entitled to the whole amount to bo paid by Q for redemption of the first mortgage. 

Dip Narain Singh v. Hira Singh dissented from, and Baldea Bharthi v. Huehiar 
Singh distinguished. 

Wahid-un-nissa V. Gobardhan Das ... ... ... xxil 

5. Prior and subsequent mortgages — Mortgaged property sold twice in execjifion of 
decrees in suits in each of which the other mortgagee was not a party—Suit for 
ejectment by one auction-purchaser against the other — Form of decree. B mort¬ 
gaged a house, first to D and subsequently to M and C. M and C brought a suit 
on their mortgage without making D a party to it, obtained a decree, and put the 
house up to sale, and it was purchased by ML. Subsequently, to the date of the 
decree in the above suit D brought a suit on his mortgage, without making M 
and C parties thereto, obtained a decree and put the house up to sale, and it was 
purchased by BD. BDthen sued ML for ejectment and damages. lleldtheX the 
plaintiff’s suit must be dismissed ; and that it was not competent to the Court 
to grant a decree in favour of the plaintiti conditioned on the failure of the defen¬ 
dant to redeem the mortgage upon which the plaintiff’s title was ultimately 
based. Hargu Lai Singh v. Qobind Rai followed and explained. 

MadaN Lad u. BHAOWAN DAs ... ... ... ... XXI 236 

Redemption of. See ACT IV Ok' 1882, SS. 86 AND 87. 

6. Sale of land and agreement for repurchase—Mortgage by conditional sale—Right 
to redeem—Intention — Regulations I of 17S8 and XVII of 1806—JExcZusiow of 
extrinsic evidence to vary written instrument — Act I of 1872— (Indian Evidence 
Act), s. 92. A deed of sale of land for value was accompanied by a deed of agree¬ 
ment between the parties for purchase back by the vendor of the land on payment 
by him of money to the vendee on a future date fixed. The deeds were followed by 
transfer of possession to the vendee, and his receipt of the profits. The vendor 
did not exercise his right of repurchase ; but, after many years, gave notice of his 
intention to redeem, and brought this suit lo enforce his right of redemption as 
upon a mortgage by conditional sale. Held ; (1) that oral evidence for the 
purpose of ascertaining the intention of the parties to the deeds was not admissi¬ 
ble, being excluded by the enactment in s. 92 of the Indian Evidence Act, 1872. 

This case bad to be decided on a consideration of the documents themselves, with 
only such extrinsic evidence of circumstances as might be required to show the 
relation of the written langu-ago to existing facts. (2) That there wore contained 
in the deeds indications that the parties intended to efioct a mortgage by condi¬ 
tional sale. In such a mortgage it is not necessary that the mortgagor should 
make himself per-sonally liable for the repayment of the loan. (3) The equity of 

• redemption was rendered applicable to a mortgage of this class by the efiect of the 
Regulation XVII of 1806. The Transfer of Property Act, 1832. s. 58, defines a 
mortgage of this character, stating the alru.ady existing law, and practice regarding 
it ; but owing to its dale did not apply in this instance. (4) Redemption had been 
rightly decreed in the Ooutls below. (5) Whether such a mortgage would be 
redeemable under the Regulation law independently of intention indicated in the 
instrument was not a point calling for decision. Indications in this case 
appearing in the deeds were (a) words in the agreement for repurchase similar to 
those in Regulation I of 1798, relating to the deposit of mortgage money in the 
Treasury, giving the like power to deposit; (6) the inclusion in the present 
security of a sum due on an account, open to be increased, other than the price 
fixed for the repurchase; and other matters. Bhagwan Sahai v. Bhagwan 
Din distinguished. 

BALKIBHEN Das t), W. F. LBOGE ... ... ... ... XXII 149 

7. Sale of mortgaged property under a decree other than a decree an the mort¬ 
gage—Mortgage not disclosed—Effect of such non-disclosure on mortgagee's rights 
under his mortgage — Estoppel. Held, that a mortgagee who causes the mortgaged 
property to bo sold in execution of a decree other than a decree obtained upon 
his mortgage, without notifying to intending purchasers the existence of his 
mortgage lien, is estopped for ever from setting up that lien against the title of a 
bond fide purchaser. Agar Chand Guman Ckand v. Rakhma Hanman^^^ 

Dullab Sirkar v. Krishna Kumar Sakshi followed. 

M«HAMSiAi> Hamid-ud-din u. SHiB Sahai ... - ... ... XXI 309 

8t Suit for sale-i^Pleadings—Purchaser of mortgaged property paying off prior 
incumbrances. The purchaser of a portion of certain mortgaged property pa’idPofl 
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Mortgage— (concluded.) 

certain prior mortgages on the property. The subsequent mortgagee brought a 
suit for sale on his mortgage and made the purchaser a defendant, but did no 
oSer to redeem the prior mortgages. Held, that the suit would not for that reason 
necessarily fail, but the plaintilf ought to be given an opportunity of redeeming 
the defendant's prior mortgages. Salig Ram v. Har Charan Ral distinguished. 

Kali Charan v. Ahmad Shah Khan followed. 

Muhammad Niamat adi Khan v. qhaffab Mohammad Khan ... XXI 272 

9. Usufructuary mortgage—Suit for redemption—Non-payment at the proper time 
of the whole mortgage money—Dismissal of suit—Second suit for redemption 
accompanied by payment in full —Bos judicata— Act IV of 1882 (Transfer of Pro¬ 
perty Act), ss. 92, 93. Held, that a decree in a suit for redemption of a usufruc¬ 
tuary mortgage, not being a conditional decree for redemption under s. 92 of the 
Transfer of Property Act, 1882, but simply dismissing the suit on the ground 
that the mortgagor had not, prior to its institution, paid or tendered the 
whole of the mortgage money at a time authorized by the deed, did not have the 
effect of foreclosure or of res judicata so as to bar a second'suit for redemption, 
the deed expressly authorizing redemption on payment of the mortgage money in 
a particular month in any future year after due date, and the plaintiS having 
tendered the whole in that month between the dismissal of the first suit and the 
institution of the second. Inman v. Wearing, Marshall v. Shrewsbury, Curtis 
V. Holcombe, Collinson v, Jeffery, Karuthasami v. Jaganatha, Nainappa Chetti\. 
Chidambaram Chetti, Boy Dinkur Doyal v, Sheo Oalam, Muhammad Sami-ud- 
din Khan v. Mannu Lai and Sheikh Oolam Hoosein v. Mussamut Alla Rukhee 
Beebec referred to. Hay v, Raziuddin distinguished. 

DONDH BaHADUK Bai V. Tbk NAbAin Bai ... ... ... XXI 251 

Muhammadan Law— 

See CIVID PBOCEDUBB CODE, 8. 13, EX1>D. II ; S. 14 ; PBB-BMPTION 3, 4, 5 
AND 6 ; 8 Adb; Suit 1. 

1. Dower— Widoiu's lien for dower personal and not heritable. The lien which a 
Muhammadan widow whose dower is unpaid may obtain on lands which have 
belonged to her deceased husband is a purely personal right and does not survive 
to her heirs. Ali Muhammad Khan v. Azizullah Khan a,nd AjubaBegamv. Nazir 
Ahmad referred to, 

HADI ADI V. AKBAR ADI ... ... ... ... ... XX 262 

2. Gift — Possession — Gift of property attached by Collector for arrears of revenue — 

Act XIX of 1873 (N.- W. P. Land Revenue Act), s. 164. Held that it was possi¬ 
ble to make a gift, which should be valid under the Muhammadan law, of pro¬ 
perty which had been attached by the Collector for arrears of revenue under s. 154 
of Act XIX of 1873. All that was necessary to a valid gift was that the donor 
should transfer possession of such interest as ho bad at the time of the gift: it 

was not necessary that he should transfer possession of the corpus of the property. " * 
Mullick Abdool Qujjoor v. Muleka, Mahomed Buksh Khan v. Husseini Bibi, , 
Rahim Bakhsh v. Muhammad Hasan and Mohinudin v. Manchershah referred to. 
ANWAIH BEGAM V. Nizam-ud-din shah ... ... ... XXI 166 

3. Pre-emption—Invalid sale—Time when right of pre-emption arises. No right of pre¬ 
emption arises upon a sale which, according to Muhammadan law, is invalid, as, 
for instance, by reason of uncertainty in the price or the time for delivery of the 
thing sold ; but if such sale become Complete, as by the purchaser getting posses¬ 
sion of the thing sold, then the ownership of the purchaser becomes complete, 
and a right of pre-emption arises, but neither ownership nor the pre-emptive right 
relates back to the date of the contract of sale. Begam v. Muhammod Yaqub 
referred to. 

NaJM-UN-NISSA U. AJAIB ALI KHAN .. ... ... ... XXII 343 

4. Pre-emption—Suit by pre-emptor 7iot entitled to claim the tuhole of the property 
sold — Plaintiff not obliged to frame his suit as a suit for the whole. Held, that 
where a pre-emptor by reason of the claim of other persons entitled equally with 
himself to claim pre-emption is only entitled to a certain portion of the property 
in respect of which he claims pre-emption, and not to the whole of it, be is not 
bound to frame his suit as a suit for the whole of the property sold, but only for 
so nw.gb as ho would be entitled to having regard to the claims of the other pre- 

iit^^ors. Amir Hasan v. Rahim Bakhsh and Durga Prasad v. Munsi referred 
,. 0 . Kashi Nath v. Mukhta Prasad and Ilulasi v. Sheo Prasad distinguished. 
ABDULLAH V. AMANAIAULLAH ... ... ... • ...* XXi 292 

6, Pre-fmption — Talab-i-^tishhad — Reference to talab-i-mawasibah necessary. A “ 

> pre-emptor claiming pre-emption under the Aluhammadan law is bound, at the time 
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* Muhftininaid&n Lftw —( continued.) 

when he makes his Mah-i-ishtisMiad, to state distinctly that he has already made 
taiab-i-mawasibat. Rujjub AH Ghopedar v. Chundi Chur^i Bhadra followed 
ABbASl BEaAM t). AFZAL HUSBN ... ... ... ' XX 

6 . W<^f—Illusory dedwation—Settlement for benefit of descendants of the settlors. 
^eia, that a more charge for some charitable purposes on the profits of an estate 
strictly settled on the family of the settlors in perpetuity and not dedicated in 
substance to charitable uses is not sufUciont to constitute a good and valid wanf. 
Abut Fata Mahormd Ishak v. Bussomoy Dhur Cliowdhry, Kaleloola Sahib v. 
Nasiruddeen Sahib and Sheik Mahomed Ahsanullah Chowdhry v. Amarchand 
Kundu referred to. 


Muhammad Munawab aijI w. Rasulan BiBi ... ... ... xxi 

7. Will Construction of a letter containing a bequest—Suicide of testator. A letter, 
written shortly before the testator’s death, contained directions as to his property, 
conferring the proprietary right therein in equal shares on certain persons, to 
take ofiFeot on his death. Accordingly, the letter acted as a will under Muham¬ 
madan law. The testator died, within a few hours after, from poison adminis¬ 
tered by himself with the intention of suicide. The letter stated that ho had 
taken poison, but this was construed as a representation of the state of things as 
they would present themselves at the time when the letter arrived. Title under 
the will having been disputed in this suit, on the ground that the will having 
been made by a person who had taken poison for the above purpose, was invalid 
by Muhammadan Law. that the burden of proving that the will was 

written after the taking the poison was on the party impugning the will ; that 
the letter was consistent with its having been written before the taking the 
poison; that the other evidence tended strongly to show that it was written 
before ; •and that, therefore, the reason alleged against the validity of the will 
was not applicable to the case. 

MAZHAB HUSBN t). BODHA BIBI ... ... ... ... XXI 

Municipal Boat’d— 

Bee ACT XV OF 1883, SS. 29, 42, 14 : SUIT 2. 

Powers of. See ACT XV OF 1883, S. 69. 

Notice— 

Sec ACT III OP 1877, S. 60: BURDEN OF PROOF 1. 

Notification - 


No. 458 of the 18th March 1898. See ACT I OF 1878, S. 19 (f). 

•Nullity of Marriage— 

Sec Act IV OF 1869, SS. 17, 20. 

' Objections— 

respondents to an appeal. See CIVIL PROCEDURE CODE, s. 561. 

, Offence— 

• SeaeACT IX OF 1890, SS. 113, 132. 

Order or Decree— 

See CIVIL PROCEDURE CODE, SS. 368, 582, 591. 

Parda-nashin Women— 

Presumptions as to transactions by. See SALE. 

Pardon— 

Sec CRIMINAL PROCEDURE CODE, SS. 337 AND 529 ; 339. 


Parties- 

See Civil Procedure Code, h. 539. 

lAability of member of joint Hindu family. See HINDU Law 15. 

Non-joinder of. See ACT IV OF 1882, S. 85. 

'I'o an action. See SUIT 2. 

To an appeal. See Civil PBOCEDUBB CODE, SS. 372 AND 582 ; 644. 

To a suit. See CIVIL PROCEDURE CODE, 3. 30 : COMPANY. 

To a stiit. Death of plaintiff after hearing but before judgment—Judgment given by 
Court in ignvanqe gf plaintiff’s death—Judgment and decree ualid—Doctrine of 
nunc ^otunc. The successful plaintiff in a suit died a few day/after the hearing 
of tfte suit had been doucludsd and judgment reserved. Unawne of the death at 
tbe plaintiff, the Court proceeded to deliver judgment and pass a decree in favour 
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Partita —( continutd.) 

of the deceased plaintiff. Held, that nothing remaining to done by the parties 
on the day when judgment was reserved, the judgment should read as from thaU 
date, and the decree was a valid decree. Cumber v. IVane, Ramacharya w. • 
Anantacharya and Surendro Keshub Roy v. Doorgasoondery Doasee followed. 

GHBTaN GHABAN das V. BAliBHADBA DAS ... ... ... XXI 314 

Partition— 

See ACT IX OF 1872, S. 23 ; ACT XIX OF 1873, SS. Ill, 113 AND 241: ACT IV 
OF 1893, 8. 10; Pbb-BMPTION 9 AND 10. 

By Revenue Courts. See Act XIX OF 1873, s. 107. 

Decree for. See GlVID PBOCEDURB CODB, s. 13, BXPD. II, 

Of Mahal. See PBB-EMPTION 9. 

Suit for. See GlVID PbOCBDURK GODE, S. 396. 

Partnership — 

1. Arbitration—Authority of one partner tosue on behalf of'ihe firm — Authority of one 
partner to bind the firm by a submission to arbitration — Act 1 of 1877 (Specific 
Relief Act), s. 21. Held that one partner though entitled to bring a suit on 
behalf of the firm of which he is a member to recover a debt due to the firm, 
has ho power, in the absence u( special authority, to bind the firm by a submis¬ 
sion to arbitration of the claim so brought. Stead v. Salt and Strangford v. Green 
referred to. 

RAM BUAROSE V. KALDU Mad ... ... ... ... XXII 136 

2. Parties to a suit — Suit for a partnership debt — Representative of partner who dies 
pending the suit not a necessary party—Act IX of 1872, s. 45. In a suit to recover 
a debt duo to a trading partnership in which it happens that a deceased person was 
a partner up to the time of his death, it is not necessary to join as a plaintiff any 
representative of the deceased partner. Oobind Prasad v. Chandar Sekhar, Ram 
Narain JNursing Doss v. Ram Chunder Jankee Loll and Motilal Beehardast v. 
Ghellabhai Hariram referred to. 

DBBI DAS«. NlRPAT ... ... ... ... ... XX 365 

Patwari— 

See ACT IX OP 1872, S. 23. 

Pauper Suit - 

See GiviD Procedure Gode, ss. 406, 407. 

Plaint— 

Sea GiviD Procedure Gode, s. 244 : Practice 3. 

Signature of. See CiviD Procedure Code, ss. 61, 578. 

Verifieation of. See GlVID PROCEDURE GOOE, S. 63. 

Pleadings— 

See ACT I OP 1872, S. 105 : MORTGAOK 8 : PRACTICE 3. 

Possession— 

See Muhammadan Law 2. 

Formal. See GlVlL PROCEDURE CODE, S. 31J, 

Practice— 

See GIVIIj PROCEDURE GODE, SS. 25 ; 32 ; 656 AND 588 : GRIMINAD PROCEDURE 
Code, s. 437 : Evidence i And 2 : Letters Patent, s. 10. 

1. Appeal — Alteration of conviction in appeal. Where, on appeal against a convic¬ 

tion for one offence, it became apparent that, although there was not sufficient 
evidence to support the conviction, there w.va evidence which might have led to 
the conviction of the appellants for an essentially different offence, with which they 
had not been charged, the Court declined to consider that evidence with a view to 
altering the conviction of the appellants. Queen-Empress v. Parbati referred to. 
Queen-Empress «. Yusuf ... ... ... ... ... xx 107 

2. Appeal — Plea of res judicata taken for the first time in appeal — Court not bound to 
entertain it if by so doing further findings of fact will be rendired necessary. 

•.'liuhough the plea of res judicata may be taken at any stage of a suit, including 
' first or second appeal, an appellate Court is not bound to eiitertann the plea if it 
cannot be decided upon the record before that Court, and if its consideration in¬ 
volves the referenoaof fresh issues for determination by the lowjer Gour^. Muham- 
yiad Ismail v. c\,ttar Singh and Tek H'arain Rai v. Dhpndh Bahaduf Rai 
referred to. ' • o .« 

KANAHAILALU. SURAJ KONWAR ... ... ... ... XXI ‘ '^448 
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Ppaotice— (eontirmed,) 

3. Cause of action — Pleadings—Plaint disclosing no cause of action—Discovery at the 
stnqe of an appeal under the Letters Patent of defect in the plaint—Dismissal of suit. 

Where io ah appeal under s. 10 of the Letters Patent it was brought to the notice 
of the Court that the plaint in the suit disclosed no cause of action against the 
defendant named therein, the Court entertained the plea and dismissed the suit. 

The SEORETABY OP STATE FOR INDIA U. SUKHDEO ... ... XXI 341 

<Ppa^wal~ 

See Act I OP 1892 (LOCAL), 8. 5, SUB-SEC. 2. 

Pre-emption— 

See ACT XIX OP 1873, 8. 107 : CONSTRUCTION OP DOCUMENT 4 : MOBTGAQE 3 ; 
Muhammadan Law 3, 4 and 5. 

1. Limitation—Date of accrual of cause of action — Mortgage—Act IV of 1882, 
ss. 86 and 87, Held, that where a right of pre-emption arises on the foreclosure of 
a mortgage under the Tr^sfor of Property Act, 1882, the right to sue for pre¬ 
emption accrues, not from the date fixed in the decree under s. 86 as the date 
upon which the payment is to be made l)y the mortgagor, but from the date on 
which the mortgagee obtains an order absolute under s. 87 of the said Act. 
Raghubir Singh v. Nandu Singh, AH Abbas v. Knlka Prasad and Poresh Nath 
Mqjumdar v. llamjodti Mojumdar referred to. 

AnwAu-ul-IJAq w. JWALA Prasad ... ... ... ... xx 358 

2. Mortgage by conditional sale — Limitation—Act XV of 1877 (Indian Limitation 
Act), sch. 11, art. 120 —Act IV of 1882 (Transfer of Property Act), ss. 80 and 87. 

A plaintiff sued for pre-emption, his claim arising out of the foreclosure of a mort¬ 
gage by conditional sale of a share in an undivided zamindari village. Held, that 
the limitation applicable to the suit was that proscribed by art. 120 of sch. II 
of Act XV of 1877, and that limitation began to run from the date when the 
mortgagee obtained an order absolute for foreclosure under s. 87 of Act IV of 1882. 

Batul Bega/in v, Mansur AH Khan, Poresh Nalh Mojumdar v. Ramjodu Mojumdar 
and Anwarul Haq v. Jwala Prasad referred to, 

RAham liiHAi Khan v. Ohasita ... ... ... ... xx 375 

,3. Muhammadan law—Right of pre-emption not surviving to heir of pre-emptor. 
According to the Muhammadan law applicable to the Sunni sect, if a plaintiff in a 
suit for pre-emption has not obtained his decree for pre-emption in his lifetime, 
the tight to sue does not survive to his heirs. 

Muhammad Husain V. Niamat-un-ntbsa ... ... ... XX 88 

4. Muhammadan Inw—Shias and Sunnis — Pre-emption claimed on ground of vicin¬ 
age—Vendors and vendee Siinnis, pre-emptor a Shia. Held that a Muhammadan 
of the Shia sect could not maintain a claim for pre-emption based on the ground 
of vicinage under the Muhammadan law when both the vendors and the vendee 
w^e Sunnis. Qobind Dayal v. Inayat-uUah and Pir Dakhsh v. Sughra Bibi 
ceferred to. 

IjURBAN HUSAIN t). CHOTB ... ... ... .. XXII 102 

• 5. Muhammadan law — Talnb-i-ishtishhad—Reference necessary io the previous talab- 

• •^ismawasibat. When in asserting a claim for pre-emption the making of the 

talab-i-ishtishhad is required, it is absolutely necessary that at the time of making 
this demand reference should made to the fact of the ialab-i-mazoasibat having 
been previously made, and this necessity is not femoved by the fact that the 
witnesses to both demands are the same. Rujjub AH Chopedar v. Chundi Churn 
Bhadra, Akbar Husatn v. Abdul Jalil and Abasi Begam v. Afzal Ilusen followed. 

Nundo Persad Thakurv. Qopal Thakur dissented from. 

ABID HUSEN u. Bashir AHM\D ... ... ... ... XX 499 

6. Muhammadan law — Wafib-ul-arz — Pre-emptor disentitled by his own conduct to 
we-empt part of the property sold — Pre-emptor not entitled to pre-empt any pm-tion 
~thereof. Where a pre-emptor sued for possession by right of pre-emption of 
certain property sold by one and the same sale deed, claiming as to one 
portion of the property sold under the Muhammadan law and as to 
another under the wajib-ul-arz, and it was found that he had by his 
own acts or omissions disentitled himself from claiming that portion of 
the property to which the Muhammadan law applied, it was held that the prg-^ 
emptor was not eptitled to pre-emption in respect of any portion of the profrerty^ 
covered by the said sale deed. Muhammad Wilayat AH Khan v. Abdul Rab * 
followed. 

MUJIBrULLlH «?UMED BIBI ... ... ..» ^ ... XXI 119 

. 7. Suit for pre-emptioKbased on o mortgage by conditional sale—imitation—Act XV 
if 1877 (Indian Limitation Act), sch, 11, arts. 10 and 1^0—^Physical possession.”. 
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Pre-emption — ( continued.) 

Held (1) that, the other conditions being present necessary t« make art. 10 of the 
second schedule to Act XV of 1877 applicable, art. 10 would apply to a sale which, 
in its inception was a mortgage by conditional sale, but which, either by the ' 
operation of Regulation XVII of 1806 or by the operation of Act IV of 1882, 
had become in cflect an absolute sale with the right of redemption gone. (2) That 
in such a case as above limitation begins to run, where Regulation XVII of 1808 
applies, from the expiry of the year of grace. (3) That a share in an undivided 
zamindari mahal is not susceptible of “physical possession” in the .sense of 
art. 10 of the second schedule to Act XV of 1877. (4) That constructive 

possession, e. by receipt of rent from tenants, is not ” physical possession ” 
within the meaning of the said article. 'Ali Abbas v. Kalka Prasad, Nath 
Prasad v. Ram Paltan Ram, Ooordhun v. Heera Sinqh, Qantshee Lall v. Toola 
Ram, Jageshar Singh v. Jawahir Singh and Unkar Das v. Narain referred to. 


BAtul BeoAm V. MAnsub ali Khan ... ... ... ... XX 316 

8 . Wajib-ul-arz — Co-sharers in the Khaliaa Mahal distihguiahed from owners of 
separate plots of muafi lands in the mahal. The co-sharers in a mahal and the - 
owners of separate plots of muafi land included in the area of the mahal have as 
a rule no connection with one another, and it by no means follows that the 
custom adopted by or existing among the members of the khalisa'co-parcenary 
body would be applicable to the owners of the muafi plots. Strict evidence is 
always nacfissaty to prove that the same custom is applicable to each. Kalyan 
Mai V. Madan Mohan referred to. 


narain DAS u. RAM SABAN DAS ... ... ... ... XX 419 


9. Wajib-ul-art — Partition — Kjffcct of partition on pre-emptive rights, no tiew wajib- 
ul-are being framed—Cause of action—Extinction of cause of action before suit 
brought. In order that a suit for pre-emption may be successfully maintained, 
it is necessary not only that a cause of action should arise in favour of the pre- 
emptor at the time of the sale on which the suit is based, but that such cause of 
action should subsist at the time when the suit is brought, 

JAnki Prasad v, ishar das ... ... ... ... XXI 374 

10. Wajib-ul-arz—Perfect partition of mahal — Act XIX of 1873, s. 191— No 
new wajib-ul-arz framed on partition— Pre-emption claimed under wajib-ul-arz 
of undivided mahal — Custom — Co-sharers — Ilissadar deh. Where, on the perfect 
partition of a mahal under the North-Western Provinces Land Revenue Act, 

1873, no new wajib-ul-arz has been framed for any of the new raahals, the 
question whether or how far a contract or a custom of pre-emption recorded in 
the wajib-ul-arz of the undivided mahal is still in force, or who is entitled to 
claim the benefit of it, is not capable of any absolute or invariable answer. It 
depends in each case upon the proper construction of the terms of the particular, 
contract or the proper interpretation of the particular custom recorded, assuming 
that there is no evidence of any intention on the part of the co-sharers at the time 
of partition to put an end to the contract or the custom. But there is a strong 
presumption against such claims for pre-emption when made after perfect partition 
by persons who are no longer co-sharers of the vendor ; and where rhe language 
of the wajib-ul-arz is ambiguous this presumption may be decisive The wajib- 
ul-arz of a village forming oneAindivided mah.al recorded a right of pre-emption 
by custom as existing in favour of “ hissadaran deh ” in cases of transfer by 
a "hissadar” of his share or “/msa ” to a stranger. After a perfect partition, 
on which no new wajib-ul-arz was framed and after a subsequent sale to a strang¬ 
er of land in one of the new mahala, a person who, prior to the partition, was a 
co-sharer of the vendor in the undivided-mahal, but who, since the partition, owned 
a share only in another of the now mahals, claimed pre-emption under the old 
wajib-ul-arz as a “ hissadar deh.” Held by the Pull Bench, upon the con¬ 
struction of the wajib-ul-arz, that ho was not entitled to pre-emption. 

DALOAN-TAN STNOH V. KALKA SINGH ... ... ... XXII 1 

11. Wajib-ul-arz — Plaintiff's title to sue for pre-emption lost after suit but before 

decree — Suit to be dismissed. Where a plaintiff who had filed a suit for pre- 
• based on the provisions of a wajib-ul-arz lost during the pendency of the 

- suit the right to pre-empt by reason of the mahal in which both “properties were 

originally comprised having become the subject of a perfect partition, yt was held 
that the suit JprApro-omption should be dismissed. Sakina Ribi'V. .An^ran 
distinguished, •}, 

ram GOPAL u. PIAHI.LAL ... ... ... ... ... XXI ,^^41 
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, ?(e>einptioii— (concluded.) page 

14. ^5“^****“**“’'*—® strange* — Be-aale before suit to a co-sharer—Effect Of 
•y sueijM-sale, Ill cases of pre-emption based upon a wajib-ul-are the right of pre¬ 
emption does not survive, if the land, which is subject to pre-emption having been 
sold to a stranger is subsequently re-sold by the stranger vendee before suit to a 
po-shsrer having equal rights with those seeking pre-emption. 

•Sbbh Miii u. Hukam Singh ... ... ... ... xx lOO 

15. Wajib-ul-are—Transfer to plaintiff pre-emptor after sale—Hindu widow in 
possession for widow's estate. Held that the daughter of Hindu widow to 
whom the widow had relinquished a share in a village, of which share she was 
in possession for a widow’s life estate, was entitled to pre-emption in respect of a 
sale which had taken place in the village prior to the relinquishment made to her 
by her mother. Shea Narain v. Hire distinguished. 


Muhabimad Yusup AM KHAN t». Dal KuAb ... ... ... xx 

Pre-mortgage— ^ 

Wajib-ul-arz — Co-sharer—Mortgagee of a co-sharer not himself a co-sharer. Two co- 
shSirers in a village, A and G, mortgaged their proprietary interest, with posses¬ 
sion, to Jj. L made either an assignment or a sub-mortgage of her interest under 
the mortgage for a term of twenty years to B, with a foreclosure clause in Case 
of non-payment. B afterwards transferred to X for an unexpired period of six¬ 
teen years and eleven months the interest in the property which he had acquired 
from Jj. One N Li, a co-sharer in the village, thereupon brought a suit for pre- 
mortgage in respect of the transfer to X, on the basis of the village wajib-ul-are, 
which gave a right of pre-emption or pre-mortgage when the share of a co-sharer 
should be sold or mortgaged. Held, that, inasmuch as B could not be regarded 
as a co-sharer, no right of pre-mortgage arose in favour of NL in respect of the 
transfer of the mortgagee interest from B to X. The principle laid down in 
Khair-un-nissa Bibi v. AminBibi and in AH Ahmad v. Bahmat-ul-lah followed. 
NAND LAL ®. Bansi ... ... ... ... ... XX 

Presoription— 

See OUBTOMARY Right. 

Presumption— 

See ACT XLV OP 1860, S. 307 : ACT I OP 1872, 8. 106: CONSTRUCTION OP 
DOCUMENT. 
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Pidvate Defence— 

^ jSee CRIMINAL PROCEDURE CODE, S. 417. 

Right of. See ACT I OP 1872, s. 105. 

— 

^See JffiT V OP 1881, SB. 3 ; 9. 

vPrpoeaure— 

Bee ACT VII OP 1870, SB. 10 AND 12: ACT XV OP 1883, S8. 29. 42, 44 : APPEAL; 
^BfviL PROCEDURE CODE, BS. 286, 295, 4A : CRIMINAL PROCEDURE CODE, 
88. 203 ; 208 ; 288 ; 339 : LETTERB PATENT, 8. 10; MINOR. 

Error in. See ACT XV OP 1877, S. 14. 


Profits— 

Suit for recorded share of. See ACT XII OF 1881, 88. 93, 94. 

Promissory Note— 

See ACT I OP 1879, S. 61: ACT XXVI OP 1881, 88. 64, 60. 

Public Nuisance— 

. See ACT XliV OP 1860, SS. 268, 290. 

Public Servant— 

See ACT XLV OP 1860, 88. 21 AND 161. 

Railway Company— 

See ACT IX OP 1890, 88. 72, 76. 

Reasonable and Probable Cause— 

See SUIT 8. ^ 

Receiver—, - ' 

CIVIL PROCEDURE QODB, S. 606. 

Rec^l in Deed— 

AdmiesibiUty of oral evidence to contradict. See ACT 1 OF 1872, 
gikLIi—i 
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Redemption of Mopt^a|e— 

See ACT IV OP 1882, SB. 86 AND 87 ; MOBTOAOE 9. 

Reference to Arbitration— 

See ABBITRATIOK. 

Reformatory School— 

See ACT VIII OP 1897, SB. 4, 8, 16 ; 16. 

Register of Share-holders— 

Inspection of. See ACT VI OF 1882, ss. 66, 66. 

Registered and Unregistered Docnments— 

Bee ACT III OP 1877, S. 50. 

Registration— 

See ACT III OP 1877, SB. 17 ; 35 : ACT IV OF 1882, SS. 122 AND 128. 

Regulation— 

I of 1798. See MORTGAGE G. 

XXXI of 1803, 8. 6. Bevenue-free grant — Settlement in favour of daughter purpo't,- 
ing to render other lands than the lands settled liable in the hands of the settlor and 
his heirs for the revenue of the settled lands. One Bakhshish Ali in 1843 settled 
certain lands on his daughter, Rahmat-un-nissa, and covenanted that he and 
his heirs would pay the land revenue due on the estate so assigned along with 
the land revenue for their own estate. The deed of settlement then went on to 
provide that if at any time the heirs of the settlor, or whoever might be in possession 
of the rest of his estate, should demand from Rahmat-un-nissa or the person 
in possession of the lands assigned to her, the revenue assessed on those lands, 
then Rahmat-un-nissa and her heirs would be entitled to claim and take posses¬ 
sion of the legal share in the settlor’s estate to which she would be entitled under 
the Muhammadan law of inheritance. Held, that as regards a person who had 
acquired a portion of the settled property partly by private sale and partly by sale 
at auction the settlement contravened the provisions of s. 6 of Regulation XXXI 
of 1803, and the heirs of the settlor could not be compelled to pay the land 
revenue due on the portion of the settled lands acquired by the said purchaser, 
nor had the purchaser any right under the deed of settlement to a proportionate 
part of the inheritance which would have come to Rahmat-un-nissa from her 
father. 

SAHIB ALI V. SUBHAN ALI ... ... ... ... XXI 12 

LII of 1803, B. 37. See ACT 1 OP 1872, SS. 65, 90. 

XVII of 1806. See MORTGAGE 6. 

I of 1877, as. 18 et seq. Reference by Commissioner of Ajmere—Powers of High Court- 
Jurisdiction. Held that where a point of law or a question as to the construction 
of a document is referred to the Iligh Court by an order purporting to be ma; je 
under s. 18 of the Ajmere Courts Regulation, the High Court cannot considlr 
whether the point referred arises in the case in which the reference before it has 
been made or not; but its functions are limited to pronouncing .an opinion on an^ ,, 
point which may be so referred to it. 

Kalian MAL t). ramK iSHEN ... ... ... ... xxi 163 

Remand— * 

See ACT XIV OP 1874, S. 6 ; CIVIL PrOOEDOBB CODE, ss. 25 AND 562 ; 588 (24). 

Reppesentative— 

See Civil procedure Code, b, 244, 

Res judicata— 

See ACT IV OP 1882, S. 90 ; CIVIL PROCEDURE CODE, SS. 13 ; 13, EXPL. II • 

Hindu law 5 : Jurisdiction 2; Mesne Profits 2: mortgage 9 • 
Practice 2. 

As between defendants. See CIVIL PROCEDURE CODE, SS. 13, 644. 

Decree in previous suit defining rights of party to a subsequent suit—Effect of such 
against such party until set aside by proper procedure. Where an 
orOv adding a defendant under s. 32 of the Code of Civil Procedure was not 
appeljl^d^gainst and no objection was taken thereto in the memorandum of 
appeal iroAithe decree in the suit in which it was passed, an oral ejection taken 
in appeal toVcIi order was disallowed. Tilak Raj Singh v. Jhakafdhori Singh 
referred to. WIkIm there is a subsisting decree in a previous suit which as re^iArds 
the Bubject-matten^f a subsequent suit would take efleet under s. 13 Of th 
Coda of Civil Prooem-.re, it is not open to the party whose rights are affeoted bj*. 
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ifes judicata— (eontinued.) 

u^cree to question in the subsequent suit thelvalidity of such decree, though 
[gtjj have been, open to such party in a separate suit to get the decree set 
ae. Karamali Bahitnbhoy v. Rahimblioy Habibhoy referred to. 

BANSI IjAIj Ua BAMJI LAL ... ... ... XX 

Recitation— 

5/ benefit obtained under a decree which is reversed in appeal. Bee EXECUTION 
OF Decree 12. 
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ReYenue'CouFts— 

Power to partition. See ACT XIX OF 1873, 8. 107, 


ReYenue-free Grant— 

See RBQUIjATION XXXI OF 1803, S. 6. 

RoYersioners— 

S^^y. See HINDU Law 5. 

• RoyI^ of Judgment- 

Bee Civil Pbocedube Code, s. 622: suit 4. 


Revision— 

See ACT XVIII OF 1379, 8. 36 ; ACT IX OF 1887, S. 25 : AcT VIII OF 1897, SS. 4 
8, 16 ; 16 : CIVIL PBOCEDUBE Code, 616 ; 622. 

Rules of Court— 

Of the 18th January 1898, Rule Finality vf judgment nr order of the High 
Court — Judgment or order not complete until sealed. Held that a judgment order 
of the High Court is not complete until it is sealed in accordance with Rule 83 of 
the Buies of Court of the 18th January 1898, and up to that time may be altered 
by the Judge or Judges concerned therewith without any formal procedure by way 
of review of judgment being taken. 

Qubbn-Emprbss w. LAlit TiwAai .. ... ... ... xxi 177 

Rule SWSee CIVIL PBOCEDUBE CODE, SS. 368, 682, 591. 

Bale — 

See CONTRACT 1 AND 2. 


For arrears of revenue. See ACT XIX OF 1873, S. 184. 

(H house in default of payment of tdkavi loan. See AC r XIX OK 1873, SS. 166, 167 168. 
Of villages by a wife, to her husband. The purchase money had not been paid on what 
purported to bo a deed of sale of villages by a Muhammadan wife to her husband for 
a price which, however, the deed acknowleda'>d to have been paid. After her death 
' twc|of her relations, disputing the duo exocuc.on of the sale deed, sued the husband, 
whflhad obtained possession, claiming, in the alternative, either that they should 
ob^in their shares in the property of the deceased, or, if the sale of the villages 
' *fihp uld be maintained, that they .should receive their proportion of the price as 
"TR!B*to the estate left by her. The two Courts below concurred in finding that 
' the wife, a parda-nashin, was capable of managing her own affairs, and that she 
had not, received the price. The first Court inferred from the state of things that 
the wife had in a manner made a gift of the villages td the husband. The High 
Court reversed that judgment, and decided that, with regard to the probability of 
influence on the part of the husband, the absence of any independent advice for the 
wife and other circumstances, the transaction was without effect. The Judicial 
Committee found that there had not been a case of undue influence exercised, 
either made by the plaint or raised by the issues ; they found no evidence that the 
price stated was inadequate, or tho sale an improvident one, or that the husband 
had been released from having to pay the price. From the findings on tho evidence 
the presumption was that the wife intended to pass tho property for some purpose, 
and that, the suggestion of a gift being excluded, the deed operated as a sale 
according to what it purported to be. They did not throw any doubt on the sound 
doctrine, laid down in numerous cases, as to the obligations upon persons taking 
benefits from parda-nashin ladies. To tho one surviving plaintiff was awarded a 
moiety of tbe Pfjee pjkyable by the husband, who himself inherited the balance^/ 
HAKIM MUHAJ^AD IKBAM-UD-DIN ». NAJIBAN ... 

Second 

Bav^TVII OP 1870, AND 12. 

SeorAry of Club— 

Dtdmiiy of. See CLUB. 
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Security for Good Behaviour— 

See CBIMINAL PBOCBDUBE CODB, S8. 110, BTBEQ;110, 119 ; ^ llO, 121, 

8CH. V, FOBM no. XLVI. *• 

Sedition— 

See ACT XLV OP 1860, 8. 124A. 

Sentence — 

See ACT IX OP 1890, 88. 113, 132 ; OBIMINAB PBOCEDUBE COOB, 88. S6 AND 
367 ; 395. 

Specific Relief- 

See INJUNCTION. 

Stamp— 

See ACT I OF 1879, 8. 61; SCH. 1 Abt. 8: HINDU LAl^^. 

Statutes— 

24 and 25 Vic., Cap, CIV, s. 16, See ACT XVIII OP 1879, S. 86. 

Stridhan — 

See HINDU LAW 18. 

Succession— 

See Hindu law 19 and 21 . 

Succession Certificate — 

Sec OiviD Phoobdubb Code, s. 696. 

Sndras— 

Succession amongst. See HINDU LAW 21. 

Suit— 

“ Contentious" See ACT IV OP 1882, 8. 52. 

Dismissal of. See PRACTICE 3. 

Dismissal of, for default. See CIVIL PBOCEDUBE CODE, 8S. 102, 108, 157. . 

1. For cancellation of a deed—Muhammadan law—Plea that the deed was inoperative 
according to the personal law of the parties. Held, in the case of a deed of gift 
between Muhammadans, that it was no ground for cancellation of the deed that 
possession of the property, the subject of the deed, not having been made over 
to the donee, the deed might bo, according to the Muhammadan law, inoperative. 

Umrao Bibi V. Jan ali Shah ... ... ... ... XX 




2. For declaration of right to he entered in list of candidates for appointment as menibr f 
of a Municipal Board — Jurisdiction— Suit brought against the Municipal Board f i 
ifs corporate capacity. Where a plaintiff sued (or a declaration of his right 
have his name entered in the list of persons entitled to be candidates for election 
as members of a Munieipal Board and brought bis suit against the Board in 
corporate capacity, it was held that such a suit would not lie against the Board, 
even if, which was not decided, it might lie against the revising authority, by the 
irregular action of which it v«*aB alleged, the plaintiff’s name bad been excluded 
from the list of candidates. 


ABDUR Rahim v. The Municipal Board of Koil 


For jactitation of marriage. See MABBIAOE. 

3. For Malicious prosecution—Reasonable and probable cause — Evidence—Conviction 
of plaintiff by a Criminal Court. The fact that the plaintiff in a suit for damages 
for malicious prosecution has been convicted by a competent Court, although he 
may subsequently have been acquitted on appeal, is evidence, if unrebutted. of 
the strongest possible character against the plaintiff’s necessary plea of want 
of reasonable and probable cause. Parimi Bapiraeu v. Bellamkonda Chinna 
Venkayya followed. 

'^^IVIBAR BINOH V. SHEO SABAN SINOH ... 

Form o)ft J^ee CIVIL PROCEDURE CODB, S. 436 ; COMPANY. 

For salted See MORTGAGE 9. 

^njormd pawpSi^l See CIVIL PBOCEDUBE CODB, SB. 406 ,^ 

4. In formd paupeh^Review of judgment — Court-fee—Act VII of 1870 (Courf 

Fees Act), seh. I, Proe^ure Code, s. 410. Held, that whaa an^V-. 
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INBEX. 


tfuit— (corif^ied). ^ 

‘^^.^pllcatioiryor review is presented in a suit tw Jormd pauperis, that application, 
plainCTh^Jie suit, is not liable to any Court fee. 

BibI ». Naima BiBl... .... ... XX 

Of the nature cognizable by Courts of Small Causes. See ACT IX OF 1887, s, 23. 

‘ jin foreign judgment. See OlVIB PROCKDURK CODK, 8 14. 

^Sarties to a. See PARTNERSHIP 2. 

night of. See BENAMIDAR. 

To eject a tenant. See ACT XII OF 1881, S. 98 (b). 

5. To recover compefisation in respect of property sold under a decree—Decree not 
reversed or superseded. A samindar applied to a revenue officer to commute 
the rent hitherto paid in kind by certain of his tenants to a fixed money rent to 
be paid in future. The Assi.stant Collector made the order asked for and 
fixed the money rent to bo paid in future. After that order had been made the 
zamindar brought a suit fc^arrears of rent against the tenants in a Court of 
Revenue and obtained a diJ^oe for rent afNjhe rate which bad been fixed by the 
^rder of the Assistant Collector. Against this decree the tenants did not appeal, 
In.i it became final. 'I'lic decree was put into«xeoution ; property of the tenants 
was attached and sold, and the decree was partially satisfied out of thb sale pro¬ 
ceeds. Subsequently to the passing of the decree for rent the Bosrd of Revenue 
sot aside the order of the Assistant Collector commuting the rent in kind to a fixed 
money rent. The tenants thereupon sued to recover compensation on account of 
the sale of their property under the decree for rent. Held that the suit would 
not lie, inasmuch as the decree for rent under which the plaintiff's property was 
sold was unreversod and not superseded by' any competent Court. Marriot v. 
Hampton, Shama Parshad Boy Choudhery v. Hurro Parshad Roy Chowdhery, 
Jogesh Chunder Dull v. Kali Churn Dull and Rata Nilmoney Singh Deo Bahadoor 
V. Sharnda Parshad Mookerjee referred to. 

KISHEN SAHAI V. BAKHTAWaR STNOH... ... ... ... XX 

To set aside decree obtained by fraud. Sec ClVlti PROCEDURE CODE, 6. 108. 

^ oset aside sale in execution. See CIVID ProcedITRE CODE, S. 244. 

Sumipary Trial 

See <jBiMiNAii Procedure Code, s. 363. 

Surety— 

See ACT IX OF 1872, 8S. 135, 137. 

T^avi Loan- 

.$atc of house in default of payment of loan. See ACT XI.X OF 187.3, .SS 166 
. ' 167, 168. 

IX, , , • _ 1- if. 1 , 


PAflR 


'Talab-i-iishtishhad- 

'See IvJaHAMMADAN LAW 5 

n_.X . 


: PRE-EMPTION !i 


[apder— 

^,.ft.^fJNTRACT 1. 

i^ansfer - 

Se<f CIVIU PROCEDURE CODE, S. 26. • 

Of suit. SceClVlT- PROCEDURE CODE, 8S 25 AND .562. 

Trees— 

See Landholder And Tenant 4. 

Trespass— 

See Cause of action. 

Trust— 

J See ACT XV OF 1877, SCH. 11, ARTS. 134 AND 144 ; CIVIL PROCEDURE 
CODE, S. 539. 

I Undue Influenee— 

See ACT IX OP 1872, SS. 16, 16 19. 

Yakil— ji 

• See Letter/parent, s. 8. 

Vendor’s Linn'^ * " \ ^ 

^CT dV OF 1882, S. 5S, SUB-BEC. 4 (6). 

Yol^teers— 

^CT XI OF 1878, S. 19 (/). 
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Wajib'Ul-arz— 

See ACT XIX or 1873, 8. 107 ; CONSTRUCTION OF DOCUMENT 4 : gRC EMPTIpN'-,:,'' 

8, 9, 10. 11, 12 AND 13. : PRE-MORTGAOE. 

ys^At- 

See TIuhAmmadan Law 6. 

Wapeant— 

See ACT XIII OF 1859, 8. 1. 

Of arr*$t. See CIVIL PROCEDURE CODE, 8. 230. 

Widow- 

See Hindu Law 5 and 6. 

Alienation by. See HINDU LAW 5. . 

Will- 

See Act V OF 1881, 3. .8,: MUHAMMADAN LAW 7. 

Witness— , , ' 

See CRIMINAL Procedure Code, s. 342: kvidbnce 2. 
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